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CASES 

ARGUED  AND  DETERMINED 


UNITED  STATES  SUPREME  COURT 


OCTOBER  TERM,  1918 


mt  u.  B.  ■> 

WATFS,  WATTS  &  CO.,  limited,  t.  tTNIONB 

AUSTRIACA  DI  NAVIGAZIONE, 
<Argued  April  17, 181&    Decided  Not.  4, 191S.) 

No.  25. 
L  Admibaltt  *=3ll9— Review— DiBPoemo It 
or  CADBi^-OHANoej)  Conditionh. 
Thd  Supreme  Court,  in  the  ezerciM  ot  Its 
appellate  jvrUdictioii,  cannot  onl;  correct  er> 
ror  in  the  JDdfment  below,  but  make  sach  di»- 
poritiofi  ot  Qie  case  as  justice  ma;  now  re- 
iqnire,  conelderlng  chaneea  in  fact  and  in  law 
t>ccurrinK  aluce  ue  Judnncmt,  eapedally  in  an 
admiral^  case  triable  de  novo  on  appeal 

3.  Aduibaltt  «=>119— Review— DisPosmoR 
or  Cause— Changed  OoNDnrORB. 

Where  after  diBmiaael  in  the  discretion  of 
the  coort  of  a  suit,  because  between  alien  bel- 
linrenta  in  a  court  ot  a  neutral  nation  because 
4>f  entry  of  the  Uuitcd  States  in  the  war,  it 
hecomes  k  auit  between  one  belligerent  in  a 
-court  of  a  cobelligerent  against  a  commoa  en- 
«mv,  decree  will  bs  reversed,  as  Inconsiatent 
wita  demands  of  justice  under  changed  drcum- 

8.  Was  ^9lO(2)— Sdit  Aoahtbt  Axjen  Bn- 

EMT. 

Suit  may  be  brought  In  a  United  States 
<}ourt  againat  an  alien  enemy. 

4.  Was  «=-10<2)— Sdit  Aqaihsx  Alhit  Ek- 
EMT— Defense. 

BespandeDt,  though  an  alien  enemy,  ia  entl- 
41ed  to  defend  before  judgment  be  eat^ed. 

5.  Was  «s3]0(2)— FBoTBcnitD  Riokts  of  Ai.- 
jnn  Bneut. 

Action  other  than  to  preaerve  the  fltatus 
^no  should  cot  be  taken  In  a  suit  against  an 
alien  enemy  tUl,  by  reason  of  reatoratlon  ot 
peace  or  otherwise,  defense  may  be  adequately 
presented ;  intercourse  between  reridents  of  the 
«nemy  country  and  the  United  Statu  being  pro- 
hibited by  Trading  with  the  Enemy  Act,  1  8  (c), 
MM  well  as  phxsi<»llr  Impossible. 

On  Writ  of  Certiorari  to  the  Dtilted  States 
'drcnlt  Court  ot  Appeals  for  tlia  Second  Or- 
-coit. 

Ubel  by  Watts,  Watts  k  Oa,  Limited, 
against  the  Unlone  Austriaoi  dl  Navlga- 
vlone,  et&  Decree  dlsmlBslng  tiiO  libel  was 
Affirmed  by  the  Clrcnlt  Court  of  Appeals  (229 
red.  136,  143  0.  C.  A.  412),  and  libelant 
ttringB  certiorari.    Reveraed. 


Messrs.  John  M.  Woolsey,  J.  Parker  Elriln, 
and  Marit  W.  UcClay,  Jr^  all  of  Now  York 
City,  for  petitioner. 

Mr.  Charles  B.  Halgbt,  of  New  Tork  City, 
tor  respondent 

a 

*Ur.    Justice    BRANDBIS    deliTwed    tbe* 
opinion  of  the  Court 

On  Au^st  4, 1814,  Oreat  Britain  declared 
war  against  Germany  and  mi  August  12, 
1914,  againat  Austria-Hungary.  Prior  to 
Angnst  4,  Watts,  Watts  &  Co.,  Limited,  a 
Brldsh  corporation,  had  supplied  to  Dnlono 
Anatrlaca  dl  Navlgazlone^  an  Austro-Hnn- 
garian  corporatltm,  bunker  coal  at  Algiers,  a 
dependency  ot  the  French  R^abllc.  Drafts 
on  London  given  theretor  having  been  pro- 
teated  tor  nonpayment  the  seller  broagbt. 
on  AnguBt  24,  1914,  a  llttel  In  personam 
against  the  purchaser  In  the  District  Court 
of  the  United  States  for  the  Gaateni  District 
of  New  York.  Jurisdiction  was  obtained  by 
attaching  one  of  the  steamers  to  whlc±  the 
coal  had  been  furnished.  Tlie  attachment 
was  discharged  by  giving  a  bond  whldi  is 
now  In  force.  The  respondent  appeared  and 
filed  an  answer  which  admitted  that  the 
case  was  within  the  admiralty  jurisdiction 
of  the  court;  and  it  was  submitted  for  deci- 
sion npon  a  stipulation  as  to  facts  and  proof 
ot  foreign  law. 

The  re^iondent  contended  that  the  Dis- 
trict Court  as  a  court  ot  a  neutral  nation,  ^ 
diould  not  exercise  Its  Jnrla*dIctlonal  power* 
between  alien  belligerents  to  require  the 
transfer,  by  process  ot  Judgment  and  execu- 
tion, of  funds  by  one  alien  belligerent  to  an- 
other; an  act  which  It  alleged  was  prohib- 
ited alike  by  the  municipal  law  of  both  bel- 
ligerents. The  libelant  replied  that  perfonn- 
ance  of  the  contract  by  respondent — that  Is, 
the  payment  of  a  debt  due — was  legal  by  the 
law  of  the  place  of  performance,  wheth» 
that  place  be  taken  to  be  Algiers  or  Lon- 
don ;  that  It  was  immaterial  whether  It  was 
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legal  by  tbe  Atuttro-Hnngarlan  law,  since 
Aastila-HuQgarr  waa  not  the  place  ot  per- 
formance ;  and  t.tant  tbe  enforcement  of  le- 
gal rights  here  would  not  Infringe  the  attl- 
tttde  of  Impartiality  which  underlies  neu- 
trality. The  District  Court  held  that  ft  had 
jnrlsdlctlou  of  the  controversy,  and  that  It 
was  within  Us  discretion  to  determine 
whether  It  should  exerdse  the  jurisdiction ; 
since  both  parties  were  aliens  and  the  cause 
of  action  arose  and  was  to  be  performed 
abroad.  It  then  dismissed  the  Ubel  without 
prejnffioe,  saying: 

"From  the  standpoint  ot  thlB  central  juiis- 
dictlon  the  controlling  consideration  Is  that  the 
law  of  both  bcliiKerent  countriea  [Great  Britain 
and  AuBtria-Hungary)  forbida  a  payment  by  ona 
belligerent  subject  to  his  enemy  during  the  con- 
tinuaoce  of  war.  This  court,  in  the  eierciae 
of  jurladiction  founded  on  comity,  mav  not  ig- 
nore that  atate  of  war  and  disregard  tbe  coDse- 
quencM  rMoltiQg  from  It."     224  Fed.  18S,  19*. 

The  dismissal  by  the  District  Oourt  was 
entered  on  May  27,  191B.  On  December  14, 
191R,  the  decree  was  atnrmed  by  the  Circuit 
Court  of  Appeals,  on  the  ground  that  It  was 
within  the  dlscretloD  of  the  trial  court  to 
determine  whether  to  take  or  to  decline  Ju- 
risdiction (Tbe  Belgenland,  114  V.  S.  359,  6 
Sup.  Ot  860,  29  I/.  Ed.  1S2),  and  that  the 
ezerdse  of  this  discretion  should  not  be  In- 
terfered with,  since  no  abuse  was  shown 
(229  Fed.  136,  143  C.  a  A.  412).  On  June 
12,  1916,  an  eppltcstlon  for  leave  to  file  a 
g  petition  for  writ  of  naodamus  to  compel  tbe 
•  Court  of  Appeals  to  review  the  'ezerclse  of 
discretion  bj  the  District  Court  was  denied 
(Bz  parte  Watts.  Watts  &  C^..  241  C.  S.  6S5, 
36  Sup.  Gt  726,  60  L.  Ed.  1224),  and  a  writ 
of  certiorari  was  granted  by  this  court  (241 
U.  8.  677.  86  Sup.  C».  720,  SO  li.  Ed.  1232). 
The  cwtiorarl  and  return  were  died  July  21, 
1916.  On  December  7.  1917,  the  President 
IsBUed  a  proclamation  de<darlng  that  a  state 
of  war  exists  between  the  United  States  and 
Austria. Hungary.  The  case  was  argued  here 
on  April  17,  1918. 

[1]  nils  court.  In  the  exerdse  of  its  ap- 
pellate jurisdiction,  has  power  not  only  to 
correct  error  In  the  Judgment  entered  below, 
but  to  make  snch  disposition  of  the  case  aa 
justice  may  at  this  time  require.  Butler  t. 
Eaton,  141  U.  S.  240.  11  Sup.  Ot.  985,  35  L. 
Ed.  713;  OuK,  Colorado  &  Santa  F6  Ry. 
Co.  T.  Dennis,  224  U.  S.  503,  506,  32  Sup.  Ct 
S42,  S6  L.  Ed.  860.  And  In  determining  what 
justice  now  requires  the  court  must  consider 
tbe  changes  In  fact  and  In  law  which  have 
supervened  since  the  decree  was  entered  be- 
low. United  States  r.  Hamburg-Ameriltan- 
Ische  Packetfahrt-Actlen  Oesellscbaft,  239 
U.  8.  466,  475,  478,  36  Sup.  Ct  212,  60  L.  Ed. 
SS7 ;  Berry  t.  Davis,  242  U.  S.  46S.  37  Sup. 
Ct.  208,  61  L.  Ed.  441;  Crozier  v.  Erupp,  224 
U.  S.  290.  302,  32  Sup.  Ct.  468,  66  L.  Ekl.  771 ; 
Jones  T.  Montague,  194  U.  S.  147,  24  Sup.  Ct. 
611,  48  L.  Ed.  913;  Dinamore  t.  Southern  Ex- 
prctt  Co.,  183  U.  S-  U5, 120,  22  Sup.  Ot.  45. 46 


L.  Ed.  Ill ;  MlllB  V.  Green.  150  U.  S.  65t  16 
Sup.  Ct.  132,  40  L.  Ed-  293;  The  Schooner 
Rachel  v.  United  States,  6  Cranch,  329,  3  L.. 
Ed.  239;  United  States  t.  Schooner  Peg£7,  1 
Cranch,  103.  109, 110.  2  L.  Ed.  49.  In  the  cose 
at  bar  the  rule  Is  the  more  Insistent,  because 
In  admiralty  cases  are  tried  de  novo  on  appeal. 
Teaton  t.  United  States,  S  Cranch,  2S1,  3  L. 
Ed.  101;  Irvine  v.  The  Hesper,  122  U.  S. 
266,  266.  7  Sup.  (3t  1177,  30  L.  Ed.  1175; 
Reld  V.  American  Express  Co.,  241  n.  8,  644, 
36  Sup.  Ct.  712.  60  L.  Ed.  1156. 

[2, 3]  Since  the  certiorari  was  granted, 
tbe  relation  of  the  parties  to  the  court  has 
changed  radically.  Then,  aa  earlier,  the  pro- 
ceeding was  one  betneen  alien  belligerents 
in  a  court  of  a  neutral  nation.  Now,  it  Is  a 
suit  by  one  belligerent  in  a  court  of  a  co- 
belligerent  against  a  common  enemy.  A  suit 
may  be  brought  In  our  courts  against  an 
alien  enemy.  McVeigh  r.  United  States.  11 
Wall.  259,  267,  20  L.  Ed.  80.  See  also  Dor- 
sey  V.  Kyle,  80  Md.  512,  96  Am.  Dec  617.  If 
the  libel  had  been  filed  under  existing  ctr-n 
cumstances,  secnrfly  tor  *the  claim  being  ob-> 
talned  by  attachment,  probably  no  American 
court  would,  In  the  exercise  of  discretion, 
dismiss  it  and  thus  deprive  the  libelant  not 
only  of  its  security,  but  perhaps  of  all  pos- 
sibility of  ever  obtaining  satisfaction.  Un- 
der  existing  circumstances  dismissal  of  tbe 
Ubel  Is  not  consistent  with  the  demands  of 
justice. 

[4,  S]  The  respondent,  although  an  alien 
enemy.  Is,  of  course,  entitled  to  defend  be- 
fore a  Judgment  should  be  entered.  M<y 
Veigh  T.  United  States,  supra.  See  also 
Windsor  V.  McVeig*,  93  U.  S.  274.  280,  28 
r>.  Ed.  914 ;  Hovey  v.  Elliott,  167  U.  8.  409, 
lT«up.  Ct.  841.  42  U  Ed.  215.  It  is  now  rep- 
resented by  counseL  But  intercourse  is  pro- 
hibited by  law  between  subjects  of  Austria- 
nungary  outside  the  United  States  and  per- 
sons In  tbe  United  States.  Trading  with  th» 
Enemy  Act  of  October  6,  1917,  c.  106.  !  3  (c), 
40  Stat.  412,  Public— No.  91— 65th  Congress. 
And  we  tabe  notice  of  the  fact  that  free  In- 
tercourse between  residents  of  the  two  conn> 
tries  has  been  also  physically  Impossible.  It 
is  tnie  that,  more  than  three  years  ago.  n 
stipulation  as  to  the  facts  and  the  proof  of 
foreign  law  was  entered  Into  by  the  then 
counsel  for  respondent,  who  has  died  slnoe. 
But  reasons  may  conceivably  exist  why  that 
stipulation  ought  to  be  discharged  or  modi- 
fied, or  why  It  should  be  supplemented  by 
evidence.  We  cannot  say  that,  for  the  prop- 
er  conduct  of  the  defense,  consultation  be- 
tween client  and  counsel  and  intercourse  be- 
tween their  respective  countries  may  not  be 
essential  even  at  this  stage.  The  war  pre- 
cludes this. 

Under  these  circumstances,  we  are  of  opin- 
ion that  the  decree  dismissing  the  llbeL 
should  be  set  aside  and  the  case  remanded 
to  the  District  Court  for  further  proceedings, 
but  ibat  no  action  should  b«  taken  there  (ex- 
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ocot  MKli,  If  BI17,  as  may  be  required  to  pra- 
Mrre  tbo  aecnrltr  and  ttas  rl^ts  of  ths  par- 
ties In  Btatn  quo)  until,  by  reason  of  fha 
TMtoratlon   of    peace    between    tb«    United 
M  States  and  Anstria-Hangair.  or  otherwise,  It 
vmay  become  'possible  for  the  respondent  to 
present    Its   defense    adeqnately.     Compare 
The  Kaiser  Wllbelm  II  <C.  G.  A.)  24e  Fed. 
786,  L.  R.  A.  IdlSC,  796;   Eoblnson  ft  Co.  T. 
Continental   Insnrance   Company   of   Mann- 
helm,  [1915]  1  K.  B.  15S,  161-1S2. 
Beversed. 

(HI  D.  a.  1) 

PITTSBUBQH  MELTING  CO.  t.  TOTTEN, 
Inspe^rtor  of  Bureaa  of  Aninial  Industry. 

(AiKned  April  22, 191&    Dedded  Nor.  4, 1018.) 
No.  28. 

1.  Food   ^=3  —  IsspEcnoif  —  "Meat-Food 
Pboductb"— Oleo  Oil. 

Oleo  oil  mads  from  alaiiKhtered  beeves 
Otoutli  by  Itaelf  seldom  used  aa  food,  beloK 
largely  nied  In  oleomaixarine,  is  within  Meat 
Inspection  Acta,  reqairing  ta  a  condidon  to 
interstate  or  fareign  shipment  that  "meet-food 
prodncla"  be  inspected  and  passed  by  Depart- 
ment of  Agriculture,  unleaa  denatnred  under 
its  regulations. 

2.  Food    ^al  —  Irtibftatb    ahd    Foanan 
Shipi«btb— iMBPEcnoB  of  Food  Pro  ducts. 

Meat  Inspectlm  Acts,  requirins  meat-food 
products  to  be  taapected  and  passed  aa  a  condl- 
tl<ni  to  interstate  or  foreign  abipment,  an  with- 
in the  power  of  Congress. 

Appeal  tram  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 

Suit  by  the  Plttshnr^  Melting  Ccnnpany 
against  O.  D.  ToCten,  Inq>ector  of  the  Bureau 
of  Animal  Industry  of  the  D^ertment  of 
Agriculture.  Decree  for  complainant  was 
rerersed  by  the  Circuit  Court  of  Appeals 
(232  Fed.  eM,  146  C.  a  A.  620),  and  com- 
plainant app«ila.     Affirmed. 

Messrs.  Samuel  McCIay  and  Darld  A. 
Beed,  both  of  Pittsburgh,  Pa.,  for  ai^)ellant. 

Mr.  Assistant  Attorney   Oeneral,   for  ap- 


7  *Mr.  Jostlce  DAT  delivered  the  opinion  of 
the  Court 

The  Pittsburgh  Melting  Company  died  a 
bill  in  the  District  Court  of  the  United  SUtes 
for  the  Western  District  of  PennayWanla 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany and  O.  £.  Totten,  Inspector  of  the 
Bureau  of  Animal  Industry  of  the  Depart- 
ment of  Agriculture,  seeUng  a  mandatory 
injunction  requiring  the  Ballroad  Company 
to  receive  and  carry  in  interstate  and  foreign 
commerce  shipments  of  oil,  the  manufacture 
■of  tho  Melting  Company,  end  to  restrain  the 
govern ment  Inspector  from  Interfering  with 
the  ablpmenta. 

A  decree  in  favor  of  the  complainant  was 
rendered  in  the  District  Court.  229  Fed. 
214.  Upon  appeal  this  decree  was  reversed 
tiy  the  Court  of  Appeals,  and  the  cause  re-i 


tnanded  to  the  District  Oourt,  wttti  dlrsO' 
tlons  to  dismiss  the  bill  232  Fed.  694,  146 
G.  a  A.  620. 

The  case  arises  tmder  the  Meat  Inv)ectl(Hi 
Acta.  Act  June  BO,  1906,  c.  8918,  84  Stat 
674,  and  Act  March  4,  1907,  c.  2907,  84  SUt 
1260,  1266.  The  act  provides  an  elaborat* 
ayatem  of  inspection  of  animals  befors 
slaughter,  and  of  carcasses  after  elaughter 
and  of  meat-food  prodncts,  with  a  view  to 
prevKit  the  Bhlpment  of  Impure,  tmwbote-^ 
some,  and  *nnflt  meat  and  meat-food  products* 
in  interetate  and  foreign  commerce,  inie  act 
In  part  provides: 

"That  for  the  purposes  hereinbefore  set  forth 
the  Secretary  of  Agriculture  shall  cause  to  be 
made  by_  inspectora  appointed  tor  that  purpose 
an  examination  and  inspection  of  all  meat-food, 
products  prepared  for  ioteratate  or  foreign  com- 
merce In  any  alaughtering,  meat-canning,  salt- 
ing, pacblng,  rendering,  or  similar  establisb- 
msQt,  and  for  the  purposes  of  any  examination 
and  inspection  said  inspectors  shall  have  access 
■t  all  times,  by  day  or  night,  whether  the  es- 
tablishment be  operated  or  not,  to  every  part 
of  said  establishment;  and  said  inspectors  shall 
mark,  stamp,  tag,  or  label  aa  'Inspected  and 
Passed'  sll  snch  pradncts  found  to  be  sound, 
healthful,  and  wholesome,  and  which  contain  no 
dyes,  chemicals,  preservatives,  or  ingredients 
which  render  such  meat  or  meat-food  products 
onsonnd,  Dnhealthfnl,  nswhdesame,  or  unfit  (or 
human  food ;  and  said  inspeetota  shall  label, 
mark,  stamp,  or  tag  as  'Inspected  and  Con- 
demned' all  such  products  found  unsound,  un- 
healtbful,  and  unwholesome,  or  which  contain 
dyes,  chemicals,  preservatives,  or  Ingredients 
which  render  soch  meat  or  meat-food  products 
unaound,  unbealthfol,  unwholesome,  or  unfit  for 
human  food,  and  all  such  condemned  meat-food 
prodncts  shall  be  deatroyed  for  food  purpoaea, 
aa  hereinbefore  provided,  and  the  Secretary  of 
Agriculture  may  remove  inspectors  from  any 
eatabliahment  which  fslls  to  so  destroy  such 
condemned  meat-food  products.    •    •    • " 

And  the  act  farther  provides: 

"That  on  and  after  October  first,  nineteen 
hundred  and  six,  no  person,  firm,  or  corpora- 
tion shall  transport  or  offer  for  transportation, 
—  -'    no   carrier   of  interstats   or   foreign   com- 

.  j«  shall  transport  or  receive  for  transporta- 
tion from  one  state  or  territory  or  the  District 
of  Columbia,  to  any  state  or  territory  or  the 
XHstrict  of  Columbia,  or  to  any  place  under  • 
the  JurladlctiOQ  of  the  United  'States,  or  to  any  1 
foreign  coontiy,  any  carcaasea  or  parts  thereof, 
iieat,  or  meat-food  prodncts  thereof,  which  have 
lot  been  inapected,  examined,  and  marked  as 
Inspected  and  Paoed,*  In  accordance  with  the 
terms  of  this  act  and  with  the  rules  and  regula- 
tions prescribed  by  the  Secretary  of  Agricul- 
ture.   •    •    •" 

Hie  facta  appearing  of  record  so  far  as  we 
deem  them  necessary  to  the  decision  of  the 
case  are: 

The  Melting  Company  has  l<mg  been  en^g- 
ed  In  rendering  or  converting  animal  fata  Into 
various  products.  Including  the  oil  which  is 
the  subject-matter  of  this  controversy.  At 
one  time  the  company  made  oleomargarine, 
but  owing  to  adverse  legislation  of  the  state 
of  Pennsylvania  desisted  from  doing  so.  Gov- 
ernment Inspectors  were  in  the  works  of  the 
Melting  Company  and  inspected  and  marked 
the  products  until  1900  when  a  controversy 
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arose  !)etneen  the  company  and  the  govern- 
meut  offlcera  as  to  tbe  parchase  ot  the  fats 
used  b7  the  company.  Upoo  rernaal  to  com- 
ply with  the  orders  of  snch  officers,  Inspection 
was  withdrawn.  Whether  this  action  was 
right  or  not  we  do  not  stop  to  enquire,  since 
the  claim  for  relief  is  based  upon  the  allega- 
tion that  complainant's  oil  Is  not  a  meat-food 
prodnct  within  the  meaning  of  the  statute; 

After  inspection  was  withdrawn  the  com- 
pany continued  to  ship  Its  oil,  but  did  so 
under  the  then  r^ulatlona  of  the  Department 
of  Agriculture  concerning  the  shipmeht  of  fat 
for  Industrial  use,  aa  "Inedible,"  and  so  mark- 
ing the  receptacle  containing  the  same  and 
making  the  certiflcate  then  required  by  the 
Department  of  Agriculture  that  it  was  ined- 
ible and  not  Intended  for  food  purposes.  On 
November  1,  1914,  the  Department  adopted  a 
new  regulation  requiring  a  certificate  to  ac- 
company the  shipment  of  such  fats  claimed 
not  to  be  food  products,  stating  that  the  same 
Is  not  capable  of  being  used  as  food  by  man, 
Is  suitable  only  for  Industrial  purposes,  is  not 
^for  food  purposes,  and  Is  of  sudi  character  or 
*  for  *such  a  uae  that  denaturing  Is  impracti- 
cable." The  regulation  permits  the  shipment 
of  oil  for  Industrial  uses  after  It  is  "denatur- 
ed"; that  Is,  treated  with  a  substance  which 
renders  it  unfit  for  food,  while  still  fit  for  use 
In  Industrial  purposes.  The  Melting  Company 
refused  to  make  this  certificate,  whldi  result- 
ed in  the  notice  to  the  Kallroad  Cbmpany  to 
refuse  to  carry  the  oil,  and  brought  about  this 
suit  to  compel  the  carrier  to  receive  and 
tmo^tort  IL 

The  District  Court  found  that  tbe  oU  manu- 
factured and  shipped  by  the  Melting  Company 
was  not  within  the  terms  of  the  act.  as  it  was 
not  a  mea^food  product,  which  Is  prohibited 
from  ehipmeat  without  Inspection,  The 
reasons  for  reaching  that  conclusion  are  set 
forth  in  the  opinion  of  tbe  District  Judge. 
229  li'ed.  214,  supra.  Tbe  Circuit  Court  of  Ap- 
peals reached  the  opposite  concIusloD  upon 
the  testimony  adduced.  232  Fed.  694,  146  C. 
C.  A.  620,  supra. 

[1]  An  examination  of  the  record  satlsQes 
us  that  the  Circuit  Court  of  Appeals  reatdied 
the  right  conclusion.  The  oU  here  In  contro- 
versy, the  testimony  shows,  is  generally  known 
as  "oleo"  oil,  and  is  not  "tallow"  oil  as  that 
term  Is  generally  nnderstood  by  the  trad& 
Botb  oils  are  made  from  the  fat  of  slaughter- 
ed beeves.  Oleo  oil  by  Itself  is  seldom  used 
as  a  food.  It  Is,  however,  largely  used  in  the 
manufacture  of  oleomargarine;  In  fact  It  con- 
stitutes a  large  percentage  ot  that  product 


'  It  is  used  in  cooking  for  shortening  purposes. 
Hade  aa  it  la  by  the  Melting  Company  it  has 
no  quality  which  prevents  Its  use  for  andb 
food  purposes.  It  Is  not  a  tallow  oil,  distaste- 
ful and  nnflt  to  use  in  the  making  of  food 
products.  Without  elaborating  the  discus- 
sion, we  reach  the  conclusion  that  this  prod- 
uct was  clearly  a  "meat-food  product,"  vrithln 
the  meaning  of  the  statute.  It  la  true  that 
the  Melting  Company  does  not  sell  it  as  sudA, 
and  now  marks  it  as  "Inedible."  Bat  that 
does  not  change  the  fact  that  a  main  use  ot 
snch  oil  is  in  making  edible  products.  The 
company  has  no  control  over  the  use  of  the^ 
oil  after  It  Is  shipped,  and  the  record  *doee* 
not  disclose  wbat  use  is  made  of  a  large  per- 
centage  of  its  product  which  was  shipped 
abroad  at  the  time  this  action  was  begun. 

[2]  The  oiactment  of  the  statute  was  within 
the  power  of  Congress  in  order  to  prevent  in- 
terstate and  foreign  shipment  of  Impure  or 
adulterated  meat-food  products.  The  statute 
does  not  specifically  define  a  meat-food  prod- 
DCL  In  our  view  the  product  of  the  Melting 
Company  Is  a  meat-food  product  in  the  sense 
of  the  use  of  tbose  terms  in  the  statute  and 
as  Euch  subject  to  tbe  regulations  of  the  Sec- 
retary of  Agriculture;  It  being  sucb  meat- 
food  product  the  Melting  Company  could  not 
truthfully  claim  that  it  was  not  capable  of 
being  used  as  food  by  man,  and  hence  could 
not  make  the  certificate  required. 

The  theory  of  the  bill  Is  that  the  product 
in  question  was  not  within  the  terms  of  thfr' 
act;  the  District  Court  reached  the  conclu* 
aion  that  this  theory  was  tbe  correct  one,  and 
BO  rendered  a  decree  whldi  required  the  Rail- 
road Company  to  receive  the  oil  for  transpor- 
tation in  interstate  and  foreign  commerce^ 
without  inspection,  when  labelled  "inedible,"* 
and  accompanied  by  the  certificate  of  the- 
Melting  Company  that  such  oil  is  inedible  and 
not  Intended  for  food  purposes  and  is  of  such 
a  character  that  denaturing  is  impossible  or 
will  render  the  oU  unavailable  for  the  desir- 
ed Industrial  use.  This  decree  Is  consistent 
only  with  the  finding  ot  the  District  Court  that 
the  prodnct  was  not  a  meat-food  product  with- 
in the  meaning  of  the  statute. 

As  we  have  said,  we  think  tbe  record  showi^ 
as  found  by  the  Circuit  Court  of  Appeals,  tbat 
the  oil  made  and  ofTered  for  shipment  by  tbe- 
Meltlng  Company  was  a  meat-food  product, 
and  hence  subject  to  the  regulation  of  thtt- 
statute  requiring  Inspection  before  shipment. 
The  decree  requiring  audi  oil  to  be  shipped 
without  Inspection  was  properly  reversed. 

AfHrmed. 
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UEHOBANDUU  DECISIONS 

MEMORANDUM  DECISIONS 

DlSPOSSD  OF  AT  OcTOB£K  TERU,  1918. 


(M  U.  B.  E*n 

No.  23a.  The  UNITHD  STATES  of  Airei> 
lea,  plaintiff  In  error,  v.  The  FEDERAL  PUB- 
LISHING COMPANY  ;    and 

No.  237.  The  UNITED  STATES  of  Amer- 
ica, plointift  In  error,  t.  The  BUTTBRICK 
COMrANY.  Oct  8,  1918.  In  error  to  the 
District  Court  of  the  United  Stflteg  for  the 
Southern  District  of  New  Xork.  For  opinion 
below,  see  240  Fed.  539.  Mr.  Attorney  General 
Todd  and  Mr.  Aasiatant  Attorney  Oeneral,  for 
the  United  States.  Dismissed,  on  motion  of 
Mr.  Assistant  to  the  Attorney  General  Todd  for 
tha  plaintiff  in  error, 

atav.B.Bsi} 

No.  69S.  The  BEDNS WICK-BALK E-COL- 
LENDER  COMPANY,  appellant,  v.  Waiter  H, 
EVANS  et  al,  Oct.  8,  1918.  Appeal  from  the 
District  Court  of  the  United  States  tor  the  Dis- 
trict of  Oregon.  For  opinion  below,  see  22S 
Fed.  991.  Mr.  Fredericlt  S.  Tyler,  of  Waahing- 
ton,  D.  C,  for  appclleeB,  Doclieted  and  dia- 
miased  witb  coftta.  on  motion  of  Mr.  Frederick 
S.  Tyler,  for  the  appellees. 

CM  U.  S.  aSi  =— • 

No.  — ,  original.  Ex  parte  In  the  matter  of 
Charlea  W.  COON,  petitioner.  OcL  21,  1918. 
Motion  tor  leave  to  &le  petition  tor  writ  of  ha- 
beas corpoa  denied. 


No.  — ,  original.    Ei  parte  In  the  matter  of 
WHITNEY    STEABIHOAT    CORPORATION, 

petitioner.  OcL  21,  1018.  Motiott  for  leave 
to  file  petitios  for  writ  of  prohibition  granted, 
and  rule  to  ahow  0811°^  awarded  returnable 
Monday,  December  S,  1918L 


(I4S  U.  8.  E*n 

No.  B.  INTERNATIONAL  HARVESTER 
COMPANY  OF  NEW  JERSEY  et  al^  appel- 
lants, Y.  The  UNITED  STATES.  Oct.  21, 
]fll8.  Appeal  from  the  District  Court  of  the 
United  Statei  for  the  District  of  Minneaota. 
For  opinion  below,  aee  214  Fed.  687.  Messrs. 
John  P.  Wilson  and  Edgar  A.  Bancroft,  both 
of  Chicago,  IlL,  and  Wm.  D.  McHugh,  of  Oma.- 
ba.  Neb.,  for  appeliantfl.  The  Attorney  Gen- 
eral, for  tbe  United  States.  Dismiased  and 
mandate  granted,  on  motion  of  counael  for  the 
appellant*. 
(HS  tr.  B.  GS8)  == 

No.  39.  Joaeph  HOI/T  et  al.,  appellanta,  t. 
SUPKESIE  LODGE.  KNIGHTS  OF  PYTH- 
IAS. Oct.  21,  1018.  Appeal  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit.  For  opinion  below,  see  235  Fed. 
8S6,  149  C.  C.  A.  197.  Messrs.  Elmer  H. 
Adams,  of  Chicago,  111.,  and  Henry  L.  Lazarus 
and  David  Sessler,  both  of  New  Orleana,  La., 
for  appellants.     Mr.  Sol.  H.   Esarey,  of  Indi- 


<t4>  U.  8.  ni> 

N«.  103.  The  ANN  ARBOR  RAILROAD 
COMPANT,  appellant,  v.  Casslus  L.  GLAS- 
GOW et  al.  Oct.  21,  1918.  Appeal  from  the 
District  Court   of  tbe   United   State*  for   the 


Eastern  Diatcict  of  MlchiEBn.  For  opinion  be- 
low, see  238  Fed.  387.  Messrs.  Alexander  L. 
Smith,  of  Toledo,  Obio.  Joseph  B.  Cotton,  of 
New  York  City,  and  Cbnuncey  C.  Colton.  of 
Duluth,  Ation..  for  appellant.  Mr.  Grant  Fel- 
lows, of  Hudson,  Mich.,  for  appelleea.  Dia- 
misaed  without  costs  to  either  party  per  stipu- 
lation. 

^^~"  (EU  n.  &  ESS) 

No.  110.  NORFOLK  SOUTHERN  RAIL- 
ROAD COMPANY,  plaintiff  in  error,  v.  Wil- 
liam L.  WHITEHURST.  Oct  21, 1918.  In  er- 
ror to  the  Supreme  Court  of  Appeals  of  tbe 
State  of  Virginia.  For  opinion  below,  see  117 
Va.  542,  85  S.  E.  45a  Mr.  James  G.  Martin, 
of  Norfolk.  Va.,  for  plaintiff  in  error.  Mr.  Sig- 
mund  SL  Brandt,  of  Norfolk,  Va.,  for  defend- 
ant in  error.  Diamisaed  each  party  t»  pay 
their  own  coats  per  atipulation. 


,  ..  EAGLE  CLIFF  FISHING  COM- 
PANY. Oct  21.  1918.  In  error  to  tha  Su- 
preme Court  of  the  State  of  Oregon.  For 
opinion  below,  aee  70  Or.  1,  137  Pac.  766. 
Kiesars.  Franklin  T.  Griffith  and  Bert  W.  Hen- 
ry, both  of  Portland.  Or.,  for  plaintiffs  in  error. 
Mr.  C.  W.  Fulton,  of  PorUand,  Or.,  for  defend- 
ant In  error.  Dismisaed  without  costs  to  either 
party  per  stipulation. 

'^'^^  (jjj  o.  g.  B31) 

No.  135.  RED  JACKET,  JR.,  COAL  COM- 
PANY, et  al.,  appellanta,  v.  UNITED  THACK- 
BR  COAL  COMPANY.  Oct  21.  1918.  AppeU 
from  the  District  Court  of  the  United  Statea 
for  the  Southern  District  oE  West  Virginia, 
See.  also.  232  Fed.  49.  146  C.  C.  A.  241. 
Messrs.  John  H.  Holt  of  Huntington,  W.  Va., 
and  E.  Spencer  Miller^  of  Phllade^hia,  Fa.,  for 
appellanta.  Messra.  C.  W.  Campbell,  of  Hunt- 
ington, W.  Va.,  Malcolm  Jackson,  of  Charles- 
loQ,  W.  Va.,  and  Arthtir  S.  Dayton,  of  Philippi, 
W.  Va.,  for  appellee. 

PER  CURIAM.  Dismissed  for  want  of  jn- 
risdiction  upon  the  authority  of  (1)  EqultabU 
Life  Assurance  Soc.  v.  Brown,  187  U.  S.  308. 
314.  23  Sup.  Ct.  123,  47  L  Ed.  190;  Con- 
solidated Turnpike  Co.  v.  Norfolk,  etc.,  Ry.  Co., 
228  D.  S.  596,  600,  33  Sup.  Ct  605,  57  L.  Ed. 
982:  Brolan  v.  United  States,  2.W  U.  S.  216, 
218,  35  Sup.  Ct  285,  69  I*  Ed.  544;  (2)  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Western  Union* 
Telegraph  Co..  234  U.  S.  369,  34  Sup.  Ct  810. 
58  L.  Ed.  1358;  Male  t.  Atchison,  etc..  Ry. 
Co.,  240  U.  S.  97,  86  Sup.  Ct.  351,  60  L  Ed. 
644;  {3)  Shapiro  v.  United  Statea,  235  U.  S. 
412,  35  Sup.  Ct  122.  69  L.  Ed.  291.  See 
Omaha  Baum  Iron  Stove  Co.  v.  Moline  Plow 
Co.,  244  U.  a.  660,  37  Sup.  Ct  743,  61  L.  Ed. 
1371. 

fmv.a.tm 

No.  140.  Arthur  A.  BONVILLAIN,  petttloa- 
er,  T.  H.  B.  HOWELL,  trustee,  etc.  Oct  21, 
1918.  On  writ  of  cerUorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit.  For  decisions  below,  see  232  Fed. 
370;  287  Fed.  1016,  150  C.  C.  A.  660.  Mr.  H. 
Generei  Dofour,  of  New  Orleana,  La.,  to^^i/fr- 
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Isaus,    Lb.,    far   respoDdeut. 
«oata  pel  itipnIatioiL 


No.  202.  SOUTHERN  OREGON  COM- 
PANT,  appellant,  y.  The  UNITED  STATES. 
Oct  21,  1»18.  Mr.  Jotm  M.  Gearm,  of  Port- 
land, Or„  for  appellant  Tha  Attome;  General 
for  tbe  United  Stales.  Joint  motioD  for  leave 
to  file  petition  in  United  StaUa  Diatrict  Coart 
for  an  order  graiitios  leave  to  aell  certain  tim- 
ber framed. 


No.  239.  Tbe  DENVER  &  RIO  GRANDE 
RAILROAD  COMPANY,  plaintiff  in  error,  t. 
Oreata  DA  VELL&,  Rofal  Italian  coniul,  aa 
administrator,  etc.     Oct  21,  1918.     Mr.  Elroy 

N.  Clark,  of  Denver,  Colo.,  for  plaintllf  in  error. 
Mr.  F.  W.  Sanborn,  o*  Denver,  Colo.,  for  de- 
fendant In  error,  fifotion  for  leave  to  amend 
pointi  relied  on  and  for  leave  to  print  addi- 
tional parta  of  tbe  tranicript  of  record  here- 
in granted  without  prejudice. 

<2U  u.  8.  S8»)  ' 

No.  267.  Ada  T.  CUSHIKG,  MecutriT,  etc., 
plaintiff  In  error,  v.  John  H.  WHALEY  et  al. 
Oct  21,  lOia  In  error  to  tbe  Supreme  Conrt 
of  tbe  State  of  Oklahoma.  See,  also,  16fi  Pac. 
135.  Mr.  D.  M.  Tlbbetta,  of  Gutbrle.  Okl.,  for 
plaintiff  in  error.  Diimisaed  vith  coato,  on 
motion  ot  counsel  lor  tbe  plaintiff  in  error. 

ms  a.  B.  Etg)  ■^^'~ 

No.  442.  Tbe  PENNSYLVANIA  RAIL- 
ROAD  COMPANY,  petitioner,  v.  AUce  Fran- 
ce* BBOWN  et  al.  Oct.  21.  181S.  For  oitiu- 
lon  below,  see  250  Fed.  G13.  Messrs.  Charles 
E.  Hugbea,  of  New  York  City,  Francis  I.  Gow- 
en,  of  Fhiladelpbia,  Pa.,  Frederic  D.  McKeo- 
□ey,  of  WaibingtoD.  D.  C.,  and  Jobn  Hampton 
Llarnes,    of    Philadelphia,    Pa.     '--   — "*' 


Mr.  T.  R.  White,  of  Pbiladrlphla,  Pa.,  for 

■poDdents.     Petition  for  a  writ  of  ccrtiorBr 

the  United  States  Circuit  Court  of  Appeals  for 
tha  Third  Circuit  denied. 

(W  TJ.  8.  ESS)  ~^^ 

No.  464.  HUBBARD-ZEMURRAY  STEAM- 
SHIP COMPANY,  petitioner,  v.  AKTIESEL- 
SKABET  STAVAKGEREN.  Oct  21.  1918. 
Tor  opinion  below,  see  250  Fed.  67,  Mr, 
Thomaa  J.  Freeman,  of  New  Orleans,  La.,  [or 
petitioDeF.  Petition  for  a  writ  of  certiorari  to 
tba  United  States  Circuit  Coart  of  Appeals  for 
tbe  Firth  Circuit  denied, 

«i»  V.  8.  M8)  '■' 

Noa.  469  and  460.    COLUMBIA-KNICKER- 
BOCKER TRT'ST  COMPANY,   petitioner, 
Edwin  Hale  ABBOT; 

Nos.  461  and  462.  COLUMBIA-KNICKEB- 
BOCKER  TRUST  COMPANY,  petitioner,  v, 
Preston  R.   KEITH; 

Nos.  463  snd  464.  COLUMBIA-KNICKER- 
BOCKER TRUST  COMPANY,  petitioner,  v. 
Jobn  S.  AMER: 

No.  465.  COLUMBIA-KNICKERBOCKER 
TBUST  COMPANY,  petitioner,  v.  Maria  A. 
EVANS,  exeeutrii; 

Nos.  466  nnci  46T.  COLUMBIA-KNICKER- 
BOCKER TRUST  COMPANY,  petitioner,  v 
George  E.  KEITH; 

Nob.  468  and  4fi9.  COLUMBIA-KNICKER- 
BOCKER TRr:ST  COMPANY,  petitioner,  » 
Mart-  O.  CORniNGLY:   nnd 

Noa.  470  and  471.  COLUMBIA-KNICKER- 
liOt,Kp;it  THIST  COMl-AXY,  petitioner,  v. 
F,  Lothrop  AMES.  Oct.  21,  1918.  For  opin- 
ion below,  see  247  Fed.  833.  Messrs.  Robert  M. 
Morse,  of  Boston,  Mass.,  and  Jullen  T.  Daviea, 


Ooort  of  Ajppeals  for  the  First  Circuit  denied. 

■^^^  on  U.  fi.  m) 

No.  472.  PHILADELPHIA,  BAI/TIMORB 
ft  WASHINQTON  RAILROAD  COMPANY, 
petitioDer,  v,  Alfred  H,  SMITH.  Oct  21, 1918. 
For  opinion  below,  see  103  Atl.  94S.  See,  also, 
3S  Sup.  Ct  682,  68  L,  K±  — .  Messrs.  Fred- 
eric D.  McKenny  and  Jobn  Spalding  Flanner^, 
both  of  Waabingtoi^  D.  C.,  for  i>utitiODer.     Pe- 


(lU  u,  B.  say 

No.  477.  Stanley  POLLUCK.  petitioner,  v. 
The  SnNNRAPOLIS  &  ST.  IXiUIR  RAIL- 
ROAD COMPANY.  Oct  21.  1918.  For  opin- 
ion below,  see  166  N.  W.  641.  Mr.  Humphrey 
Barton,  of  St  Paul,  Minn.,  for  petitioner.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  South  Dakota  denied. 

(Mt  U.  8.  6S») 
No.  47a  BLACK  MOUNTAIN  BAILWAT 
COMPANY,  petitioner,  v,  Leona  MUMPOW- 
ER,  adminlstratrli.  etc.  Oct.  21,  1918.  For 
opinion  below,  see  174  N.  C.  742.  94  S.  B.  515. 
sir.  Murray  Allen,  of  Raleicb,  N.  C.  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  North  Cara- 
lina  denied. 

'  {MS  a.  8.  669) 

No.  483.  UNION  TOOL  OIMPANY,  peti- 
tioner, V.  Blhu  C.  WILSO-V.  Oct.  21,  1918. 
For  optnioD  below,  see  249  Fed.  736.  Uesars. 
S.  S.  Gregory,  of  Chicngo,  III.,  and  Frederick 
a.  Lyon,  of  Los  Angelea.  Ca!..  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 

"~^  iMg  O,  8.  B5») 

No.  484.  UNION  TOOL  COMPANY  et  al, 
petitionerB,  v.  WILSON  &  WILLARD  MANU- 
FACTURING COMPANY.  Oct  21.  1918. 
For  opinion  below,  see  249  Fed.  729.  Mewra. 
B.  8.  Gregory.  o(  Chicago,  Dl.,  and  Frederick 
S.  Lyon,  of  Los  Angeles,  Cal.,  for  petitioneN. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 

(Ul  D.  8.  at) 
No.  486.  WILLIAM  KINZELL,  petitioner, 
V.  CHICAGO,  .MILWAUKEE  ft  ST.  PAUL 
RAILWAY.  Oct  21, 1918.  For  opinion  below, 
see  171  Pac.  1136.  Mr.  Jobn  P.  Gray,  of  Coenr 
D'Alene,  Idaho,  for  petitioner.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Idaho  granted. 

■""™~  <M  n.  8.  GE9) 

No.  488.  THE  NEW  YORK  CENTRAL 
RAILROAD  COMPANY,  petitioner,  t.  Wil- 
liam P.  GALLAGHER,  as  guardian  of  Anna  L. 
Georrity  et  al,  Oct  21,  1918,  For  dedsioa 
below,  see  180  App.  Div.  88.  167  N.  Y.  Supp. 
4S0.  order  affirmed  222  N.  Y.  649.  119  N,  E. 
1044.  Mr.  Robert  E,  Whalea,  of  Albany,  N. 
Y„  for  petitioner.  Petition  for  a  writ  ot  cer- 
tiorari to  the  Supreme  Conct  of  the  State  at 
New  York  denied. 


(M  n.  B.  GEO) 

No.  489.  GULFPOBT  TOWING  COM- 
PANY, Claimant  etc^  petitioner,  v.  The  OL- 
LINGER  &  BRUCE  DRY  DOCK  COMPANY. 
Oct  21,  1918.  Mr.  Palmer  Pillana,  of  MobUe, 
Ala.,  for  petitioner.     Petition  for  a  writ  ot 


MEMORANDUM  DECISIONS 


rertiorBrt  to  the  nnited  Sratea  Circuit  Court 
at  AppenlB  (or  the  Fifth  Circuit  denied. 

For  opinion  below,  ace  The  Qultport,  230  Fed. 
677,  Iffi  0.  0.  A.  593. 

(W  TT.  S.  »0)  ■     ' 

No.  4B0.  CUsude  A.  P.  TUHNER,  petidouer, 
T.  LAUTER  PIANO  COMPANY  et  al.  Oct 
21.  1»1&  For  opinion  below,  see  248  Fed. 
aSO.  Mr.  Prank  A.  Whiteley,  of  Mltmeapolii, 
Minn.,  for  petitioner.  Petition  (or  a  writ  of 
certiorari  to  the  United  States  Circoit  Court 
of  Appeal*  for  the  Third  Circuit  denied. 


No.  496.  J.  Carey  KINO,  peUtioner,  t. 
Fred  R.  RHODES.  Oct.  21,  19ia  Mr.  WU- 
liam  Meyer  Lewin,  of  Washington,  D.  C.,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Appeala  of  the  District  of  Colum- 
bia decied. 
(148  U.  B.  no) 

No.  603.  Herbert  E.  EDWARDS,  petition- 
er, T.  The  UNITED  STATES  of  America, 
Oct  21,  1918.  For  opinion  below,  aee  249  Fed, 
686.  Messrs.  Luther  Drt.  of  Clevelnnd.  Ohio, 
and  Hufus  S.  Day.  o(  Washington,  D.  C,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeal*  for 
the  Sixth  Circuit  denied. 

(»t  tr.  S.  MU  ~~ 

No.  618.  Lawrence  F.  CONNOLLY,  admln- 
latrator,  etc,  et  aL,  petitioners,  t.  Celia  DIA- 
MOND et  aL  Oct.  21,  1918.  For  opinion  be- 
low see  251  Fed.  234.  Mr.  Charles  W.  Beale, 
o(  Wallace,  Idaho,  for  petitioners.  Petition  (or 
a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied. 

<M  O.  9.  «»  =^=- 

No.  too.  GRAND  EAPIDS  &  INDIANA 
RAILWAY  COMPANY,  peUtloner,  v.  The 
UNITED  STATES  of  America.  Oct  21, 
191&  See,  also.  249  Fed.  046.  OSO.  Mesara. 
James  H.  Campbell,  ot  Grand  Rapids,  Mich., 
and  Frederic  D.  McKenney,  of  Waadington, 
D.  C.  for  petitioner.  The  Attorney  General, 
for  the  United  Statea.  Petition  for  a  writ  of 
certiorari  to  the  United  Statea  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  denied. 

(Ml  D.  B.  Bl)  ' 

No.  544.  D.  M.  PHILTJPS  et  aL,  plnloUff* 
In  error,  ».  W.  O.  MITCHELL  et  aL  Oct.  21, 
1918.  In  error  to  the  Supreme  Court  of  the 
State  of  Oklahoma.  For  opinion  below,  see 
172  Pac.  86.  Mr.  Milton  Brown,  of  Oklahoma 
Ctty,   Okl.,   for  plaintiffs   In   error. 

PER  CURIAM.  DiBmlssed  for  want  of  ju- 
riadlctioD  upon  the  authority  of  Equitable  Life 
Aaaurance  Society  \.  Brown,  187  U.  B.  ,108, 
814,  23  Sup.  Ct.  123,  47  L.  Ed.  190:  ConsoUdat- 
ed  Turnpike  Co.  v.  Norfolk,  etc..  Ry,  Co..  228 
U.  S,  690,  800.  33  Sup.  Ct  605,  57  L.  Ed.  982; 
Brolnn  t.  United  Statea.  236  U.  S.  216,  218, 
36  Sup.  Ct  2S5.  59  L.  Ed.  544. 

ou  n.  8.  i»)  ™— 

No.  9,  original.  The  STATE  OF  MIS- 
SOURI, complninant.  v.  CHICAGO,  BURL- 
INGTON ft  QUINCr  RAILROAD  COMPANY. 
Oct  28,  19IS.  Messrs.  John  T.  Barker,  of 
Kansas  City,  Mo.,  and  Frank  W.  McAllister, 
of  Paris,  Mo.,  for  complainant  Judgment  en- 
tered as  per  stipulation  of  counseL 

<ui  O.  8.  n»  "^^^ 

No.  84.  The  SOUTHWESTERN  TELE- 
GRAPH  ft  TELEPHONE  COMPANY,  plain- 
tiJt  in  error,  v.  The  CITY  OF  DALLAS,  MX- 


Aa  Oct  28,  1918.  In  error  to  the  Conrt  ot 
Civil  Appeals  of  the  Fifth  Supreme  Judicial 
District  of  the  State  of  Texas.  Fur  opinioa 
below,  aee  174  S.  W.  038.  Messrs.  A.  P. 
Wozencraft  and  S.  P.  English,  both  of  Dallas, 
Tei..  (or  plaiotifl  in  error,  Meaara.  Horace 
Chilton  and  Royall  R.  Watkiua,  both  of  Dallas, 
Tex.,  for  defendant  in  error.  Dismissed,  per 
stipulation. 


The  UNITED  STATES  of  America. 
Uct  :2«.  1918.  In  error  to  the  District  Court 
o(  the  United  States  for  the  Southern  District 
of  New  York.  Mr.  Harry  Weinberger,  of  New 
York  City,  for  plaintiff  in  error,  Mr.  Attorney 
General  Todd  and  Mr.  Assistant  Attorney 
General,  for  the  United  States.  Judgment  re- 
versed upon  confeasion  of  error,  and  cauae  re- 
manded for  further  proceedings,  on  motion  of 
Mr.  Assistant  to  the  Attorney  General  Todd 
for  the  defendant  In  error. 


no.  *£!.  i^amir  jimu.  i.amneii.  peuuDoer, 
V.  Frank  W.  HOWBERT,  as  Collector,  etc. 
Oct.  28.  1918.  On  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for  the 
Eighth  Circuit.  For  opinion  below,  see  249 
Fed.  27.  Mr.  William  V.  Hodges,  of  Denver. 
Colo.,  for  petitioner.  Mr.  Attorney  Oeneral 
Todd  and  Mr.  Assistant  Attorney  GeneraL  for 
the  United  States.  Judgment  reversed  with 
costs  upon  confession  of  error,  and  cause  re- 
manded for  further  proceedings,  on  motion  of 
Mr.  Assistant  to  the  Attorney  General  Todd 
for  the  respondent 

'  {US  U.  8.  B«I) 

No.  498.  HOUSTON  OIL  COMPANY  ot 
TEXAS  et  al.,  petitioners,  v.  The  STATE  Or 
TEXAS  et  al.  Oct.  28.  19ia  Fur  opinion 
beinw.  see  250  Fed.  572^  Mr.  Thomas  W.  Een- 
nerly,  of  Knuxville,  Tenn.,  for  petitioners.  Pe- 
tition for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 


No.  501.  The  PENNSYLVANIA  BAIL- 
ROAD  COMPANY,  petitioner,  v.  Mary  SUlea 
LONG,  adniniatnitrii,  etc  Oct  28,  1918. 
Messrs.  Frederic  D.  McKenney  and  John  Spal- 
ding Flannery,  both  of  Washin^n,  D.  0.,  for 
petitioner.  Petition  for  a  writ  of  certiorari 
to   the   Supreme   Court   of  the   State   of   New 

York  denied.  

■^^  (2tf  V.  8.  »2) 

No.  628.  R.  C.  LEE.  petitioner,  v.  CEN- 
TRAL OF  GEORGIA  RAILWAY  COMPANY 
et  el.  Oct.  28,  11)18.  For  opinion  below,  see 
96  S.  E.  718.  Messrs.  WlUlam  W.  Oabonie 
and  Alexander  A.  Lawrence,  both  o(  Savannah. 
Ga.,  for  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  Court  of  Appeals  of  the  SUte 
of  Georgia  granted. 

(248  U.  8.  6U} 
No.  629.  EilBibeth  HULL,  adm'niatratrix, 
etc.,  petitioner,  v.  The  PHIIjADELPHIA  ft 
RKAUING  RAILWAY  COMPANY.  Oct.  28, 
1918.  For  opinion  betow.  see  101  Atl.  274. 
Mr.  Barvey  R.  Spessard.  of  Hagerstown.  Md., 
for  petitioner.  Petition  for  a  writ  of  certiiirari 
to  the  Court  ot  Appeals  of  the  State  of  Mary- 
land granted.  

(W  U.  8.  MU 

No.  530.    NORTH     MICHIGAN     WATER 

COMPANY,  petitioner,  v.  CITY  OF  ESC.VX.V- 

BA  et  al.     Oct  28.  1018.     For  opInioT  b-|i.v, 

■ee  166  N.  W.  847.    Mr.  Arthur  H.  Ryall.  af 


tn  SUPBEMB  COURT  REFOBTEB 


<1U  IT.  S.  Gm 

No.  538.  QEB  WOE,  petitioner,  t.  The 
UNITED  STATES  of  America.  Oct.  28.  Idl8. 
For  opinion  beiow.  see  250  Fed.  428.  Mr.  W. 
J.  WaKuespack,  of  New  GrleBDB,  La.,  tor  pe- 
titioner. The  Attorner  GeDeral,  for  the  Unit- 
ed Statee.  Petition  lor  a  writ  of  certiorari  to 
the  United  Statei  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied. 

CIS  U.  B.  (O)  ' 

No.  535.  LonlB  A.  UETRAN,  pettUouer,  ▼. 
3.  H.  WATT,  tmitee  la,  bankruptcy  of  H.  H. 
Leaker  &  Company,  Oct  2S,  1&18.  For  opin- 
ion below.  Bee  In  re  H.  M.  Lasker  Co.,  251 
Fed.  53.  Mr.  William  Uacnim,  of  Pittabursh, 
Pa.,  for  petitioner.  Petition  for  s  writ  of  cer- 
tiorari to  the  United  State*  Circuit  Court  of 
Appeals  for  the  Third  Circolt  denied. 

(Z4S  V.  8.  6S*)  '   ■'        ' 

No.  542.  The  WESTERN  UNION  TELE- 
GRAPH COMPANY,  petitioner,  t.  Georn  U. 
BROWN,  eiecutor.  etc.  et  al.  Oct.  28,  1918. 
Measra.  Rush  Taggart,  of  New  York  City,  ana 
Beverly  L.  Hodghead.  of  San  Francisco.  Cal., 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  Statea  Circoit  Court  of  Anieala 
for  the  NlnA  Clreiiit  granted.  For  opinion 
below,  see  Weatem  nclon  Telegraph  Oo,  ▼. 
Lange,  248  Fed.  056,  160  a  CL  A.  556. 

(lU  U.  S.  Ed)  ' 

No.  SWX  The  UNION  SAVINGS  BANK  * 
TRUST  COMPANY  OF  CINCINNATI.  Tma- 
tee,  petitioner,  t.  George  FEICK  et  al.  Oct. 
28,  1918.  For  opinion  below,  see  250  Fed.  185. 
Mr.  Edmund  B.  King,  of  Sandusky,  Ohio,  for 
petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeal* 
for  the  Sixth  Circuit  denied. 

{WS  U.  8.  W)     .  ^— " 

No.  562.  RITEB  BAND  &  ORATEL  COM- 
PANY, petitioner.  T.  BOARD  OF  COMMIS- 
SIONERS OF  PORT  OF  NEW  OKLKAN3, 
Claimant,  etc.,  et  el.  Oct.  28.  1918.  Measra. 
John  D.  Orace,  of  New  Orleana,  La,,  and 
Frederick  S.  Tyler,  of  Wasbington,  D.  C,  for 
petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  SUtes  Circuit  Court  of  Appeals 
for  the  Fifth' CSrcuIt  don  led.  For  opinion  below, 
see  The  Dixie,  249  Fed.  46.  161  C.  C.  A.  106. 

(MS  U.  B.  E63) 

No.  655.  Jeeaie  O.  DARROW,  petitioner,  ▼. 
POSTAL  TELEGBAPH  GABLE  COMPANY. 
Oct  28,  1918.  For  opinion  below,  aee  250  Fed. 
081.  Mr.  Frank  W.  Hackett  of  Woabinpton, 
D  C,  for  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for   the  Third  Circuit  denied. 

(2W  V.  B.  KD 

No.  657.  Charles  W.  MATER,  petitioner,  t. 
A.  and  H.  O.  MUTSCHLER  et  al.  Oct  28. 
1918.  For  opinion  below,  aee  24.S  Fed.  911. 
Mr.  Martin  Clark,  of  Buffalo,  N.  Y.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tbe  Second  Circuit  denied. 

(IM  U.  8.  ttt)  ^^^ 

No.  562l  Newton  MIDEIFF,  petitioner,  v. 
Sabin  W.  COI/TON,  J.-.,  et  al.,  trustees,  etc. 
Oct.  28,  1D18.  For  oplniona  below,  see  242 
Fed.  873,  166  C.  C.  A.  149;  252  Fed.  420.  Mr. 
Hajnard  F.  Stilea,  of  Charleston,  W.  Va.,  for 


■   petitioner.     Petition   (or   a   writ   of   certiorari 
:    to  tbe  United  States  Circuit  Court  of  Appeala 
for  the  Fourth  Circuit  denied. 

'■"  "  (MS  C  a.  KJ) 

No.  667.  BBDERIAKTIEBOI.^GET  AT- 
LANTEN.  petitioner,  v.  AKTIESELSKABET 
KORN^OG  FODERSTOF  KOMPAGNIET. 
Oct.  2a  1918.  For  opinion  beluw,  see  260  Fed. 
""-'  Mr.  John  W.  Griffin,  of  New  York  Qty, 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  SUtes  Circuit  Conrt  of  Appeals 
tor  the  Second  Circuit  granted. 

'■■"  (MS  D.  B.  tay 

No.  5ea  George  A.  COLE  et  al,  petition^ 
-rs,  y.  Joseph  RALPa  Oct  28.  1918.  For 
opinion  below,  see  249  Fed.  81.  Mr,  William 
C.  Prentiss,  of  WashinEton,  D.  C,  for  petl- 
tionera.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  tor 
the  Ninth  Circuit  granted. 

'  Ott  O.  8.  Kt) 

No,  669.  George  A.  COLE  et  eL,  petition, 
.■a.  V.  Joseph  RALPH.  Oct  28,  1918.  For 
opinion  below,  see  249  Fed.  81.  Mr.  WlUiaia 
C.  Prentisa,  of  Washington,  D.  O.,  for  petition- 
ers. Petition  tor  a  writ  of  certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  granted. 

—=-  (ut  0.  8.  561) 

No.  67a  HASLEIY-DAVIDSON  MOTOR 
COMPAflY  et  sL,  petitioners,  t.  Frederick  8. 
ELLETT  et  al.  (5ct  28.  1918.  Messrs.  E. 
Hayward  Fairbanks,  of  Philadelphia,  Pa.,  aod 
William  S.  Hodges,  of  Waahington.  D.  C,  for 
petitionera.  Mr.  Gbarlea  L.  Sturteyant,  of 
Wsaliington,  D.  C.,  for  reapondeota.  Petition 
__r  a  writ  of  certiorari  to  the  United  StaUa 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit denied.  For  opinion  t>elow,  see  Eclipse 
Mach.  Co.  V.  Harley-Daridson  Motor  Co.,  252 
Fed.  806.  164  0.  C.  A.  646. 

-==—  (MS  n.  a.  KM) 

No.  671.  SEABOARD  AIR  LINE  RAn.,- 
WAT  COMPANY,  petitiouer,  t.  Mrs.  Leeeie 
HORTON,  admiBiBtratrii.  etc.  Oct  28.  1918. 
For  opinion  below,  see  175  N,  C.  472,  95  8.  H. 
883.  Mr.  Thaddeua  A.  Adams,  of  Cbariotte, 
N.  C.,  for  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  Stat* 
of  North   Carolina   granted. 

■■=    ^  (MB  U.  B.  B«) 

No.  673.  Louis  MALVIN  et  al.,  petition^ 
era,  \.  The  UNITED  STATES  of  America. 
Oct  28.  1918.  For  opinion  beiow,  see  252  Fed. 
449.  Mr.  Louis  Marshall,  of  New  Tork  City, 
for  petitioners.  Tbe  Attorney  General,  for  tbe 
United  States.  Petition  for  a  writ  of  cer- 
tiorari to  Uie  United  States  Circuit  Conn  of 
Aiq>ealB  for  tbe  Second  Circuit  denied. 

(MB  TT.  8.  GH) 

JONES  and 

AAUWOJU       ±J.       «IUUCH,       VUimil.llTTIB,       C|J^..       et      al..       fHi* 

titioners,  t.  The  UNITED  STATES  of  Ameri- 
ca upon  the  relation  of  PRESSPRICH  &  SOS 
COMPANY.  Oct  28,  1918.  Mr.  Frederick 
M.  Brown,  of  New  York  City,  for  petitioners. 
Petition  for  writs  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Cireult  denied.  For  opinion  below,  see 
United  States  \.  Jsmca  W.  Elwell  &  Co.,  250 
Fed.  939,  163  C.  0.  A.  189. 

~=^  (HS  U.  B.  EM> 

No.  679.  Martha  E.  WHITAKER,  Indlrid- 
oally  and  sa  executrix,  etc.,  petitioner,  t.  Th* 
WHITAKER  IRON  COMPANY  et  sL  Oct. 
28.  1918.  For  opinion  below,  see  249  Fed.  531. 
Mr.  Eugene  Sweeney,  of  New  York  CitTi  for 
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for  th*  Fourth  C^enit  denied. 

U4  17.  B.  tM)  

No.  SS2.  Clarmce  F.  BROWNING,  petition- 
er, ¥.  FIDBUTT  TKUST  COMPANY.  Oct. 
28. 1918.  For  opIniciD  below,  tee  250  Fed.  S21. 
Hr.  Charlee  Trowbridge  Tlttmaiui,  for  peUtiOD- 
er.  Petitioii  for  a  writ  of  certiorari  to  tbe 
tToIted  States  Circuit  Conrt  of  Appeals  for  tbe 
Tbird  Circuit  denied. 

(MB  U.  B.  IW  ' 

No.  SS3.  Tbe  8TATB  of  OHIO  on  tbe  t«- 
Utlon  of  The  HARTFORD  LIFE  INSUR- 
ANCE COMPANY,  petitioner,  t.  Robert  H. 
LANQDALE  et  al.  Oct.  2S,  1918.  Measra. 
Harry  B.  Arnold,  of  Coliunbua,  Ohio,  and 
James  C.  Jonca,  George  T.  Haid  and  James 
C.  Jonea,  Jr..  all  of  8L  Louia,  Mo.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to 
tbe  Supreme  Court  of  tbe  State  of  Ohio  de- 
nied. VoT  opinion  below,  see  IPS  Obio  St  470, 
121  N.  E.  wJa.        _^^^ 

(US  IT.  e.  MB) 

No.  686.  NelKe  HODGE,  as  adminiatrvtrix, 
«te.,  et  el.,  petitioners,  t.  Arthur  L.  MEYER 
et  al.  Oct.  28,  1918.  For  opioion  below,  lee 
252  Fed.  479.  Mr.  Jules  Cbopnk,  of  New 
York  City,  (or  petitionere.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Qrcuic 
Court  of  AppMla  for  the  Second  Circuit  de- 
nied.   

(Hi  U.  8.  E«s) 

No.  587.  Ernest  O.  WALKER,  petitioner, 
T.  Oenerieve  K.  OISH.  Oct.  28,  1918.  Mr.  S. 
Herbert  Gieey,  of  Waehlugton,  D.  C.  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to 
tbe  Conrt  of  Appeals  of  the  District  of  Colum- 
bia denied. 

(MI  D.  a  tm  =^^ 

No.  588.  BBIOHBRT  TOWING  LINE,  Inc., 
petitioner,  t.  HOME  INSURANCE  COMPA- 
NY et  al.  Oct.  2a  1918.  For  opinion  below, 
■ee  251  Fed.  214.     Mr.  E^ncis  Martin,  of  New 


App^ila  tor  the  Second  Circuit  denied. 

(M  C.  S.  HI)  '■"■■■ 

No.  589.  REIOHERT  TOWING  LINE,  Int, 
petitioner,  t.  Jacob  RICE,  Oct.  28,  19I&  For 
«plnton  bekiw,  see  251  Fed.  214.  Mr.  Frauds 
Martin,  of  New  York  Oty,  for  petitioner.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  Statea 
<arcalt  Court  of  Appeals  for  the  Second  Circuit 
denied. 


_,.,.    .._^.       .- HI    oii£i-rcin,    iiviiuoDer,    t. 

Annie  SNYDER,  uae  of  William  L.  Hunt  Oct 
28,  IdlS.  Par  opinion  below,  see  2fil  Fa.  257, 
104  AtL  Wm.  Mr.  Jaiuee  B.  Reilly.  of  Pottarille, 
Pan  for  petitioner.  Petition  for  a  writ  of  cer- 
tiorari to  the  Soprenie  Conrt  of  the  State  of 
Peunsjlvanla  denied. 

[Ml  O.  S.  (H)  

No.  591.  The  UNITED  STATES  of  America, 
petitioner,  t.  Suda  REYNOLDS.  Oct.  28,  1918. 
For  opinion  below,  see  252  Fed.  65.  The  Attor- 
■ej  General,  for  the  United  States.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeala  for  the  Eighth  Circuit  granted. 

(Ht  TJ.  B.  tm     '         "=^~ 

No.  im.  The  PENNSYLVANIA  RAIL- 
BOAD  COMPANY  ct  sL,  petitioners,  t.  NAAM 
LOOZE  VBNNOOT  SCHAP  et  al.  Oct.  28, 
IBIS.  Messrs.  Frederic  D.  McKenner,  of  Wash- 
ington, D.  C,  and  Sh'Tlej  Carter,  of  Baltimore  ' 


Md.,  for  petitioners.  Pedtimfsr-n  writ  of  cer- 
tiorari to  tbe  United  States  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  denied.  For 
opinion  below,  see  252  Fed.  86,  104  O.OjL  147. 

— (Ut  0.  B.  SH) 

No.  SH.  Tbo  PEWNSTLTAHIA  BdlL- 
ROAD  COMPANY  et  «L,  petitioners,  r.  Edwin 
DYA80N,  master,  etc  Oct.  28,  1913.  For 
I  opinion  below,  see  2tK  Fed.  978.  Messrs.  Fred- 
eric D.  McKenne;,  of  Washington,  D,  O.,  and 
Shlriej  Carter,  of  Baltimore,  Hd.,  for  petitioft- 
Petitioa  for  a  writ  of  certiorari  to 


(la  D.  8.  BM> 

No.  590.  aaode  A.  P.  TURNER,  petitioner, 
».  DEE^E  t  WEBBER  BUILDING  COMPA- 
NY et  aU  Oct.  28,  1918.  For  opinion  below, 
see  249  Fed.  752.  Mr.  Frank  A.  Wbitelej.  of 
Minneapolis,  Minn.,  tor  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  tbe  Blghtb  Circuit  denied. 

(Ht  O.  8.  6«T) 
No.  600.  Frank  W.  DARLING,  plaintiff  in 
error,  y.  CITY  of  NEWPORT  NBWS.  Oct 
28,  1918.  Mr.  John  Winston  Read,  of  Newport 
Newa,  Va.,  for  plaiotifF  in  error.  Petition  for  a 
writ  of  certiorari  herein  denied. 

"'■    ■■  (HI  O.  8.  ttl) 

No.  eOl.  PACIFIC  MAIL  STEAMSHIP 
COMPANY,  petitioner,  t.  PANAMA  BAIT.,- 
ROAD  COMPANY.  Oct  28,  1918.  For  opin- 
ion below,  see  251  Fed.  449.  Mr.  J.  Parker 
Kirlin,  of  New  York  City,  for  petitioner.  Peti- 
tion for  a  writ  of  certjorari  to  tne  United  States 
Circuit  Ooort  of  Appeals  for  the  Second  Circuit 

^"~"  (MS  O.  8.  BIT) 

No.  602.     A.  a  BOBINSON,  trustee,  etc, 

Sititioner,  t.  SEABOARD  NATIONAL  BANK 
F  NEW  YORK.  Oct.  28.  1918.  For  opinion 
below,  see  247  Fed.  667,  1007.  Mr.  Alrin  A. 
Morris,  of  Pittsburgb,  Pa.,  for  petitioner.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  Statea 
Circuit  Conrt  of  Appeala  for  the  Third  Circuit 
denied. 

(HS  U.  8.  HT) 

No.  608.  A.  0.  ROBINSON,  trustee,  etc, 
petitioner,  t.  J.  H.  PURDY.  Oct  28,  1918. 
Mr.  Alvin  A.  Morris,  of  ^ttaburgh.  Pa.,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeala  for 
tbe  Third  Circuit  dented.  For  qpinlMi  below, 
see  Boblnaon  \.  Seaboard  Nat  Bank  of  New 
York,  247  Fed.  667,  158  C.  C.  A.  669. 

'  (Ml  O.  8,  Kt) 

No.  604.  A.  O.  ROBINSON,  tmstee,  ete- 
petitioner.  v.  Edward  W.  HUTCHINS  and  Hen- 
ry Wheeler,  trustee,  etc.  Oct  28.  1918.  Mr. 
Alvin  A.  Morris,  of  I^ttaburEb,  Pa.,  for  petition- 
er. Petition  for  a  writ  of  certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for  tb« 
Third  (Mrcult  denied.     For  opinion  below,  i 


(Ht  V.  B.  sen  I 
No.  605.  ORAND  TRUNK  RAILWAY 
COMPANY  OF  CANADA.  r«-ritioner.  v.  MT. 
(3LBMENS  SUGAR  CX)MP/\XT,  On  ''.S. 
lOlR.  For  opinion  helow.  »^  200  Slicb.  -"ir*  i^n 
N.  W.  Ml.    Mr.  Harrison  Oecr,  of  Detroit.  M-cli.. 


denied. 


Supreme  (>urt  of  the  Stote  of  Michigan 


10  8»  SUFREHB  OODBT  BEPORTCB 

(U«  tr.  8.  EBt) 

No.  910.     Paul  WIERSE)  and  Johann  Bllat- 
■     ■    -  '.  The  UNITED  STATES 


tenholT,  petitioners,  v.  The  UNITED  STATES 
of  AmencH.  Oct.  28,  1918.  For  opinion  below, 
«e  252  Fed.  435.  Mr.  Frank  3.  Hogan,  of 
Waflhington,  D.  C,  for  i>etitioDer«.  The  Attor- 
ney Geoeral,  tor  the  United  Statea.  Petition  for 
a  writ  of  certiorari  to  the  United  Statea  Circuit 
Court  of  Appeala  for  the  Foarth  Circuit  denied. 


(Its  U.  S.  HI} 

No.  612.  B.  McCoUocfa  DICE,  petitioner,  t. 
Anton  HOHMANN,  Acdnct  Chief  of  Police  of 
HauUa.  Oct  28,  1918.  Messra.  W.  A.  Kincald, 
of  Manila,  P.  I.,  and  Alex.  Brittou,  and  Evana 
Browoe^  both  of  WaBhington,  D.  C.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
Sapreme  Court  of  the  Philippine  lalanda  denied. 

(24S  U.  B.  Ett)  ~ 

No.  013.  Tbe  MONTEZUMA  VALLEX  IB- 
BIGATION  DISTRICT  et  aL,  petiUonera,  t, 
Mark  NORRIS  et  al.  Oct  28,  1918.  For  opin- 
ion below,  aee  248  Fed.  369.  Mr.  B.  W.  Ritter, 
of  Durango,  Colo.,  tor  petitioner.  Petition  for  a 
writ  of  certiorari  to  tne  United  Statei  CSrcnlt 
Court  of  Appeala  for  the  Eighth  Qrcuit  denied. 
ff  „ 

Q4S  V.  B.  tU) 

No.  614.  MEXX^ANO,  Limited,  jietltloner,  v. 
JOHN  WANAMAKEB,  NEW  TOHK.  Oct  28, 
1918.  For  opinion  below,  see  250  Fed.  VO. 
Measra.  Reevea  Lewie  and  W.  B.  Kerkam,  both 
of  Waahhigton,  D.  C,  for  petidonet.  Petition 
tor  a  writ  of  certiorari  to  the  United  Statea 
Circuit  Court  of  Appeala  for  the  Second  Circuit 
Slanted. 


al.,  plaintiffa  in  error,  t.  Edmund  M.  DUNNE, 
Catholic  biebop  of  the  dioceaa  of  Peoria.  Oct. 
28,  1918.  In  error  to  the  Supreme  Court  of  the 
State  of  IllinoiH.  For  opinion  below,  aee  283 
lU.  623.  110  N.  E.  691.  Mr.  C.  J.  Searle,  of 
Bock  Island,  III.,  for  plaintifb  in  error.  Mr. 
Oeorge  I.  Haight,  of  Chicago,  III.,  for  deitendant 
In  error. 

PER  CURIAM:  Diamlased  toi  i- 

riadicdon  upon  the  authority  o:  » 

BiTer  Power  Companj  v.  Northe  a- 

pany,  244  U.  S.  300,  803,  37  S  II 

L  Ed.  1153;    Bilby  t.  Stewart  5. 

38  Sup.  Ct.  264,  62  L.  Ed.  TOl  le 

life  Aasurance   Society   v.   Bro  S. 

80S,  314,  23  Sup.  Ct  123,  47  L.  i- 

Bolidated   Turnpike   Compaoy   v  •.., 

RsUwBT  Company,  228  U.  S.  SQ  p. 

Ct  606,  57  L.  Ed.  982;  Brolao  y  s, 

23S  U.  S.  216.  218,  36  Snp.  Ct  d. 

644.  

(!<8  O.  a.  K4)  ' 

No.  618.  The  BOARD  OP  PUBUO  DTILI- 
TT  COMMISSIONERS,  petitioner,  t.  TU- 
CHAIT.'iTI  Jt  COMPANY  et  al.  Oct  28,  1918. 
Mr.  Edward  S.  Bailey,  of  Waahington,  D.  C, 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  Philippine  lalanda 
granted. 

(M3  U.  S.  5H) 

No.  639.  Michael  U.  BOEEMER,  petitioner, 
p.  PENNSYLVANIA  RAILROAD  COMPANY. 
Oct.  28.  1918.  For  opinion  below,  aee  252  Fed. 
553.  Mr.  Edwin  O.  Brandenburg,  of  Waahing- 
ton, D.  O.,  for  petitioner.  Mr.  IVederle  D.  Mc- 
Keoney,  of  Waabington,  D.  C,  for  reapondent 
Petitlini  for  a  writ  of  certtorari  to  the  United 
Statea  OirtMiit  Court  of  Appeala  for  tha  Second 
(^renU  trantad. 


<Oct.  Term, 
rui  u.  B.  W) 
Noc  621  and  622.  John  A.  B.  BBOWN  at 
bL,  petitionera,  v.  Auatin  B.  FLETCHER,  aa 
testamentary  truate^  etc.^  et  aL  Oct  28.  1918. 
For  opinion  below,  aee  ^  B^.  IS.  PeUtlOD 
for  writs  of  certiorari  to  the  United  Statea  Oir- 
..'_  Court  of  Appeala  for  the  Second  Circuit 
denied.  

'  (Ut  U.  8.  668) 

No.  923.  The  TOLEDO  &  OHIO  CENTRAL 
RAILWAY  COMPANY,  petitioner,  v.  The  8. 
J.  KIBLHB  &  BROTHEIRS  COMPANY.  Oct 
28,  1918.  For  opinion  below,  aee  119  N.  E. 
733.  Mr.  John  H.  Doyle,  of  Toledo,  Ohio,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  Suprema  Court  of  the  State  of  Ohio  denied. 

'     —  (MS  IJ.  B.  6«J) 

No.  628.  BADTIMORB  ft  OHIO  RAIL- 
ROAD  COMPANY,  petitioner,  v.  John  B. 
FUTHEY  and  The  Pennsylvania  Company. 
Oct  28,  1918.  Mr.  S.  H.  ToUes,  of  aevcland. 
Ohio,  for  petitioner.  Petition  for  a  writ  of  cer- 
tiorari to  the  Court  of  Appeals,  Eighth  Judlcia] 
District  State  of  Ohio,   denied. 

■  '  (MS  U.  8.  67l» 

627.  Teresa  O.  DE  PRHVOST,  peUtion- 
^.,  ..  Robert  A,  YOUNG.  Oct  28,  1918.  Mr. 
Frank  W.  Hackett  of  Waahington,  D.  C,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Appeala  of  the  Diabrict  of  Colum- 
bia denied. 

"     '    ™  (HI  U.  8.  BIO) 

No.  629.  B.  F.  WBBTZ,  petitioner,  t.  David 
ROSS.  Oct  28,  1918.  For  opinion  below,  aee 
172  Pac.  968.  Mr.  D.  M.  "nhbett*  of  Guthrie, 
"kl.,  for  petitioner.  Petition  for  a  writ  of 
.jrtlorari  to  the  Supreme  Court  of  tha  State  of 
Oklahoma  denied. 

'  (MS  C.  8.  STO) 

No.  630.  J.  W.  FERGUSON  and  J.  C, 
Blanchard.  appeUanta.  v.  BABCOOK  LUM- 
BER &  LAND  COMPANY.  Oct.  28,  1918. 
Mr.  Mark  W.  Brown,  of  Asheville.  N,  C,  for 
appellanta.  Mr.  John  Franklin  Shielda,  of  Phil- 
adelphia, Pa.,  for  appellee.  Petition  for  a  writ 
of  certiorari  heitin  denied. 

^"""  (Ml  O.  8.  570) 

No.  631.  Jacob  LANDES,  etc..  petitioner,  t. 
Paul  KLOPSTOCK.  eta  Oct.  28,  1918.  For 
opinion  below,  see  2.'i2  Fed.  89.  Mr.  Ernest 
A.  Bigelow,  of  New  York  City,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  fte  United 
States  Circuit  Caart  of  Appeals  for  the  Second 
Circuit  denied. 

^^^^  (MS  V.  8.  BTO) 

No.  632.  Louts  LIEBUAN  and  Nathan  Lteb- 
man,  copartners,  etc.,  petit! oneca,  t,  Paul 
KLOPSTOCK,  etc.  Oct.  28.  1918.  For  opin- 
ion below,  see  252  Fed.  89.  Mr.  Emest  A, 
Bigelow.  of  New  York  Oity.  for  petitionera. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circuit  (Dourt  of  Appeala  for  the  Second 
CStcult  denied.         

(MS  O.  B.  tM) 
No.  687.  NEW  YOEK  CENTBAL  HAIL- 
BOAD  COMPANY,  petitioner,  t.  WUbnr  H. 
MOHNEY.  Oct  28,  1918.  Petition  for  a  writ 
of  certiorari  to  the  CV>urt  of  Appeala  of  Lncaa 
Coanty,  Btata  of  Ohio,  granted. 


ft  PACmC  RAILWAY   dOMPANY   et  al, 
p«tltioaer%  T.  Fred  WABD.     Oct  28,  191& 

L',aii..,-)-,.*^-.OOglC- 
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For  opinion  Mow,  toe  ITS  Pae.  212,  Petition 
for  a  writ  of  oerdonrl  to  tha  Saprecu  Court  of 
Um  Sut«  of  OU^omft  gnuted. 

<M  V.  B.  wn.)  ■■'       ■ 

No.  «40.  LIFE  PRE:SERTI!:R  aUTB  COM- 
PANY, Inc,  petitioner,  T.  NATIONAL  Urs 
PItBSERVER  COMPANY  et  ■!.  Oct  28. 
IQIS.  For  <wlnioQ  below,  mo  252  Fed.  139. 
Petition  for  a  writ  of  certiorari  to  tbe  Uoited 
SutM  Citmlt  Conrt  of  Appeala  for  tl»  Saeond 
dreDit  denied, 
(ta  U.  B.  tru  ~    '    ■ 

No.  643.  JoBepIi  COHGIN,  pedttoner,  t.  The 
PEOPLE  of  the  State  of  New  York.  Oct.  28, 
1918.  See,  also,  223  N.  Y.  406,  11»  N.  E.  686. 
Petition  for  a  writ  of  certiorari  to  tbe  Supreme 
Oonit  of  tlie  State  of  New  York  denied. 

(HI  O.  B.  ni)  

No.  648.  NBW  ORLEANS,  MOBILE  & 
CHICAGO  KAILROAD  COMPANY,  petition- 
er, T.  HILL  MANUFAC?rURINO  COMPANY. 
Oct  28,  1918.  For  opinion  below,  see  117 
Misa.  548,  78  South.  187.  Petition  tor  a  writ 
ot  certiorari  to  the  Supreme  Court  of  tbe  State 
of  Miaaisaippi  denied. 

(H)  n.  B.  ITl)  —  — 

No.  646.  Samoel  J.  ROSENTHAL  and 
Harrjr  Hiraraelman,  petitionera.  t.  The  UNIT- 
ED STATES  ot  America.  Oct  28,  1&18. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circuit  Court  ot  Appeala  fOr  the 
Seventh  Circuit  denied. 

(M  C.  a,  (TD  — — ■- 

No.  647.  The  NEW  YORK  CBNTHAL 
RAILROAD  COMPANY,  petitioner,  t.  Eath- 
rrn  O.  KIMBALL,  aa  adminlatratriz,  etc.  Oct 
28,  1918.  For  dedaiona  below,  aea  175  App. 
DiT.  966,  161  N.  Y.  S.  1131 ;  120  N.  B.  866. 
PetiUoD  for  a  writ  of  certiorari  to  tlw  Suprama 
Oonrt  of  the  State  of  Naw  York  denied. 


Na  6S0.  Darld  F.  HITCHIIt.,L,  mtltloner, 
T.  Harrj  MASON  et  al.  Oct  28,  191&  Mo- 
tion for  leave  to  proceed  in  forma  panperia  de- 
nied. Motion  for  leave  to  complete  traJoacript 
of  record  granted,  wltbont  prejudice. 

(M  V.  B.  vm  • 

No,  681.  Panl  H.  KINO  and  Dndler  B.  Wa- 
ters, recelvera.  etc..  oetltlonera,  t.  Edwtn  L. 
BOYD.  Oct  28.  1818.  For  mpinion  below,  aee 
201  Hlch.  436,  167  N.  W.  901.  PetiUon  for  a 
writ  of  certiorari  to  the  Suprema  Gonrt  of  the 
State  of  Michigan  dented. 

(M  O.  S.  nt)  ^^= 

No.  fl68.  ANA  MARIA  SUGAR  OOMPANT, 
petitioner,  t.  Tomaa  QUINONES.  Oct.  M, 
191&  For  opinion  below,  see  251  Fed.  499. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circuit  Court  of  Appeals  for  tbe  Sirat 
Circuit  granted. 
IMS  V.  B.sa) 

No.   654.     ERIE   RAILROAD   COMPANY, 

Btitloner,  t.  WUliam  H.  MAHLA,  Oct  28, 
18.  Petition  for  a  writ  of  certiorari  to  the 
Court  of  Appeals  of  Richland  Conutj,  State 
of  Ohio,  denied. 

(Ml  D.  B.  SB)  =^:= 

No.  655.  lA  CROSSE  PLOW  COMPANY, 
petitioner,  t,  Lonla  PAOBNSTBCHEK.  Oct 
28,  1918.    For  opinion  below,  aee  253 'Fed.  46, 


dtt  U.  B.  HO 
No.  656.  Leo  WBIDHOBN,  petitioner,  t. 
Benjamin  A.  LEVY,  truatee.  etc,  Oct  SB. 
1918.  For  opinion  below,  aee  253  Fed.  2& 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circuit  Court  ot  Appeala  for  the  First 
Circuit  granted. 

"^^  (Ut  D.  B.  tllf 

No.  057.  OAMP  BROTHERS  &  COM- 
PANY,  petitioner,  7.  PORTABLE  WAGON 
DUMP  4  ELEVATOR  COMPANY.  Oct  28, 
1918.  For  opinion  below,  aee  251  Fbd.  603. 
Petition  tor  a  writ  ot  certiorari  to  the  United 
Statea  Circuit  Court  of  Appeala  tor  the  Berentb 
Circuit  denied. 

■  —  («a  n.  a.  im 

No.  660.  SOUTHERN  PAOIFIO  COM- 
PANY,  claimant  etc.,  et  al.,  petitiiuiers,  r. 
STAC  LINE,  Limited,  claimant  etc.  Oct  28, 
1918.  Petition  for  a  writ  of  certiorari  to  tbe 
United  States  Circuit  Court  ot  Appeala  for 
tbe  Fifth  Circoit  denied. 

^■^~  aa  V.  8.  m) 

No.  662.  ALASKA  STEAMSHIP  COM- 
PANY, petitioner,  v.  NATIONAL  CARBON 
COMPANI.  Oct  28,  1918.  For  opinion  be- 
low, aee  251  Fed.  222.  Fetidon  for  a  writ  ot 
certiorari  to  tbe  United  Statea  Circuit  Court 
of  Appeala  for  the  Nintli  Circuit  denied. 

(lit  U.  B.  S7n 
No.  665.  BOSTON  k  ALBANY  BAIL- 
ROAD  COMPANY,  petitioner,  t.  Charlea  J. 
BJOBNQUIST,  b7  bia  next  friend,  Alfred 
Wigdn.  Oct  28,  1918.  For  opinion  below,  aee 
200  Fed.  929.  Petition  for  a  writ  of  certioraif 
to  the  United  Statea  <3rcnlt  Court  ot  Appeala 
tor  the  First  Circuit  denied. 

■■'       ■  9mv.».wtn 

No.  668.     The    YAZOO   ft   MISSISSIPPI 

VALLEY  RAILROAD  COMPANY  et  al.,  pett* 


2B,  1918.  For  ddnlon  below,  *.,  ., 
South.  102.  Petition  tor  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Uissisalppf 
denied.  

(HI  n.  ■.  ■») 

No.  6n.     POSTAL  TELEORAPH-OABUD 

COMPANY,  petitioner,  t.  J.  L.  DICKBRSON. 
Oct  28,  1918.  For  decision  below,  aee  79 
Sooth.  719.  Petition  tor  a  writ  of  cartlorari  t» 
tbe  Supreme  Court  ot  the  State  of  Miaaiadppl 

(HI  D.  8.  B7*> 

No.  672.  Hia  STATE  INDUSTRIAL  COM- 
MISSION of  the  STATE  OF  NEW  YORK, 
petitioner,  T.  CLARENCE  P.  HOWLAND 
COMPANY,  Inc.,  et  al.  Oct  28.  1918.  For 
Mtlnlon  below,  see  Sullivan  r  Hudson  Naviga- 
tion Co.,  182  App.  Div.  152  I6»  N.  Y.  Supp. 


of  New  Yoric,  denied. 


timer,   1.   _.         __. 

PANY  et  al.    Oct  28.  l&ia    For  opinions  be- 
low, see  SuUinui  t.  Hnlson  Navigatlcn  Co.,  ia& 
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App.  DIt.  162,  166  N.  Y.  Sopp.  S45:  AoAtr- 
aoa  *.  JohDsoD  Lightens^  Co.,  120  N.  BL  (K>. 
Petition  for  a  writ  ot  certiorari  to  th«  Supremo 
Court,  Appellate  Divisioii,  Third  Judicial  De- 
partment, of  the  State  of  New  Xoik,  denied. 

(Ml  TJ.  8.  eiii  »^— 

No.  674.  Ite  STATU  rNDnSTRIAL  COM- 
MISSION OP  STATH  OF  NEW  YORK,petl- 
tioncr,  r.  ROCK  PLASTER  MANUFACTUR- 
ING  COMPANY  et  al.  Oct  28.  191S.  For 
opiniouB  below,  ae«  Sullivan  r.  Hudson  NaTiga- 
tion  Co.,  182  App.  Dlv.  152,  169  N.  T.  Supp. 
04S;  Eeator  t.  Rock  Plaster  Mfg.  Co.,  120  N. 
E.  S6.  I'etitioD  for  a  writ  of  certiornri  to  tbe 
Supreme  Court,  Appellate  Diviaioi^  Third  Judi- 


(M  D.  8.  tm 

No.  675.  PIEDMONT  &  GEOROmS  CREIE^K 
COAL  COMPANY,  petitioner,  t.  SEAROARD 
FISHEEIBS  COMPANY,  elaimant.  etc.  Oct 
28,  1818.  For  opinion  Wow,  aee  2S3  Fed.  20. 
Petition  for  a  writ  of  certiorari  to  tlie  United 
8ute«  Circuit  Coart  «f  Appeals  for  the  First 
Circuit  Kiu>ted. 
(H8  n.  B.  m)  '  ' 

No.  ere.  Cbariea  W.  RICE,  petitioner,  t. 
The  UNITEJD  STATES  of  America.  Oct  28, 
IBia  For  opinion  below,  aee  2S1  Fed.  TT8. 
Petition  for  m  writ  ol  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Firat 
Clrcnlt  denied. 

UM  U.  B.  BTB>  ' 

No.  080.  Louiaa  B.  SCHNEIDER  end  Darid 
Pelti,  petitioners,  v.  The  CITY  OF  NEW 
YORK  et  el.  Oct  28,  l&ia  For  opinions  be- 
low, see  173  App.  Div.  709,  160  N.  Y.  Supp. 
Ill ;  119  N.  a  1076.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State 
of  New  York  denied. 


<OctTenn, 
(Mt  0.  a.  EU> 
No.  700,  Coleman  J.  WARD  et  al.,  petition- 
era,  T.  The  BOARD  of  COUNTY  COMMia- 
SIONERS  of  LOVE  COUNTY,  OKLAHOMA. 
Oct  28,  IdlS.  For  opinion  below,  aee  173  Pac. 
1050.  Petition  for  a  writ  of  certiorari  to  tbe 
Supreme   Court  (rf    tbe    Sate  et    Oklahoma 

""""^  (HI  TT.  8.  cm 

No,  703.  Dora  FINLEY.  petitioner,  t.  Marj 
B.  HALLIBURTON.  Oct.  28,  1618.  For  opin- 
Ion  below,  eee  2S1  Fed.  860.  Petition  for  a 
writ  of  certiorari  to  the  TInited  Statea  Circuit 
Court  of  Appula  for  the  Kiebth  Circuit  denied. 


(Ml  U.  8.  ETI> 
No.  70B.  The  DULUTH  STEAMSHIP 
OOMPANT,  petitioner,  v,  NORTHERN  PA- 
CIFIC RAILWAY  COMPANY.  Oct  28,  1918. 
For  opinion  below,  aee  252  Fed.  544.  Petition 
for  a  writ  of  certiorari  to  the  United  Statea 
Circuit  Court  of  Appeala  for  the  BSghth  Circuit 

^""^  CM  U.  S.  EM> 

No.  719.  Oareuce  W.  TDRNBR  et  al.,  plain- 
tiffs In  error,  t.  OLD  HOMESTEAD  COM- 
PANY et  al.  Oct  2S,  1918.  In  error  to  the 
Supreme  Court  of  tbe  State  of  OUahoma.  Pot 
opinion  below,  aee  170  I'ac.  904.  Mr.  John  J. 
Shea,  of  BarUearille,  Okl.,  for  defmdanta  in  er- 
ror. Docketed  and  diamiseed  with  ooste,  on  mo- 
tion of  Ur.  John  J.  Shea  for  the  drfendanta  in 


No.  1022,  October  Term,  1617.  Clinton  H. 
PIERCE  et  al.,  plaintiffs  in  error,  v.  The  UNIT- 
ED STATES  of  America.  Oct.  28,  1918.  See, 
alBO.  247  U.  S.  523.  38  Sup.  Ot  428,  62  L.  Ed. 
'1247.  Motion  to  set  aalde  order  docketing  and 
dismissing  caae  and  for  leave  to  file  the  tran- 
■cript  of  ncKd  and  docket  eaa*  (ranted. 


>v  Google 
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DETROIT  &  M.  RT.  OO.  r.  FliBTCHDB  PA- 
PER CO.  SAMS  T.  ISLAND  MILLS  LUM- 
BER 00.  SAMD  ▼.  OHUROHILL  LUM- 
BER CO.  SAME)  V.  RICELABDSON  LUM- 
BER CO.  SAMD  V.  MIOBIQAN  TBNEER 
CO. 

<Sabmttted  on  Motion  to  IMsmln  or  Afflnn,  or 

PUc*  on    Summsry   Docket,   Oct   8,   IdlS. 

Decided  Not.  18,  I&IS.) 


1.  CocBTs  *=S66<1)— FiDEBAL  CoTwre— FOL- 
Lowmo  DrcisiOHB  of  Stats  Coobt— Logai. 
Law. 

Ae  to  qaettloDfl  depending  on  conrtroction 
«f  Btate  ]awa,  d«ciafon  ot  (tat*  coart  !■  con- 
trolUng  on  writ  of  error  to  it;  and  thli,  even 
tluaKh  ■  aimilar  piOTialon  of  &  federal  atatnto 
has  been  diffarentl/  conatrued  b;  the  federal 

2.  CoHBimiTioRAi.  Law  <B2g8(2)— Drnc  Pbo- 
CESS— Bates  Fixed  bt  CouiuasioK— Dbtxb- 
utnATioic  or  Reasohablensbs. 

Lawa  of  a  atate,  conatrned  aa  precluding 
Inquiry  into  reaaonableneae  of  rates,  fixed  hj  ita 
Railroad  Commtsiloii,  In  action  to  recover 
diarcM  in  ezces  thereof,  made  and  collected  by 
a  carrier,  ara  not  yfoladT*  of  Const  U.  8. 
Amend.  14,  where  opportuuitv  to  have  yalidity 
«f  the  ordered  rates  judidallj  determined  In 
ault  for  that  purpoaa  had  been  provided  and 
availed  of  hy  the  carrier,  resulting  in  suataln- 
ing  thereot 

In  Error  to  the  Supreme  Conrt  of  the 
State  of  Michigan. 

Separate  sctlona  by  tlie  Fletcher  Paper 
Company,  by  the  Island  Mills  Lnmber  Com- 
pany,  by  the  (Siurchlll  Lomber  Oompany,  by 
the  Richardson  Lomber  Company,  and  by  the 
Mlcblgaa  Teneer  Company,  all  against  the 
Detroit  k  Mackinac  Railway  Company. 
Judsmeuts  for  plalntllEs  were  affirmed  by  the 
Sapreme  COnrt  of  Michigan  (164  N.  W.  028), 
and  defmdnnt  brings  error.    Affirmed. 


Messrs.  Edward  S.  Clark,  of  Bay  City, 
Mich.,  and  Irwin  8.  Canfldd,  ot  Alpens, 
Mich.,  for  defendants  In  error. 

9     *Mr.  JusUce  HOLMES  deUrered  the  opln- 
ion  of  the  Court 

llkese  five  suits  were  actions  of  assumpsit 
brought  to  recover  the  difference  between  the 
rates  fixed  fay  the  Michigan  Railroad  Com- 
mlsdoo  on  logs  carried  wholly  within  the 
Stat^  from  itolnts  on  the  detemdant'i  (the 
plaintiff  in  error's)  road  to  Alpena,  and  the 
tal^ier  rates  that  the  defendant  actually 
diaixed.  The  plalntifCs  get  Judgmmts  wtildi 
woe  affirmed  by  the  Supreme  Court  ot  Mldil- 
csn,  164  N.  W.  028,  and  the  cases  are  brought 
here  upon  lengthy  aasIgnmeDts  of  error.  The 
plalntUfs  now  more  to  dismiss  or  affirm. 
We  are  ot  opinion  that  the  Judgments  ahoold 
be  affirmed. 

[1, 1]  Host  of  the  sBsignmfflits  of  error  oon- 
cem  questions  of  local  law  with  which  we 


cannot  deaL  Bndi  are  whether  the  orden  ot 
the  Commission  were  in  force  pending  an 
Injunctlan  and  before  the  defendant  railroad 
had  flxed  rates  in  pursuance  of  a  mandate  of 
the  State  Court;  whether  the  State  lawa 
permit  an  action  to  be  maintained  without 
an  order  of  reparation  by  the  Commission; 
and  whether  the  statutes  purport  to  make 
the  order  flxlng  the  rates  concluslTe  in  the 
present  salts.  These  queattons  depend  upon 
the  construction  of  the  State  laws,  aa  to 
which,  upon  writs  of  error  to  the  State  Conrt 
that  Conrt  has  the  last  word.  Its  power 
would  not  be  dimlnlrtied  It  similar  piovl- 
alons  in  an  Act  of  Congress  bad  been  differ- 
ently oonstroed  by  this  Court  The  only 
question  properly  before  ns  Is  whether  the 
statutes  as  construed  run  against  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States.  It  Is  argued  that  they  do,M 
1^  *BS  was  held,  they  preclude  an  Inquiry  in? 
these  proceedings  Into  the  conflacatory  diar- 
acter  ot  the  rates  In  present  drcnmstances. 
But  the  defmdant  had  bad  Its  chance  to 
have  the  validity  of  the  rates  Jadldally  de- 
termined Id  a  suit  for  that  puipose  and  had 
used  it  Detroit  &  Mackinac  Ry.  Go.  v. 
Michigan  Railroad  Commission,  230  U.  8.  402, 
30  Sup.  CL  126,  SB  K  Ed.  288.  There  Is 
nothing  to  hinder  a  State  from  providing  that 
after  a  Judicial  inquiry  into  the  validity  of 
such  an  order  it  shall  be  binding  upon  the 
parties  until  t±anged.  The  defendant  was 
tree  to  apply  to  the  GommlBSlon. 

A  mllUng-ln-transit  rate  allowing  the  de- 
fendant to  add  fifty  cents  a  thousand  feet 
on  lumtier  If,  Instead  of  being  carried  on, 
after  It  was  manufactured,  on  the  through 
rate,  the  product  was  not  reshlpped  by  the 
defendants  lln^  was  held  to  be  permitted  by 
the  statute.  It  Is  said  that  this  would  be 
contrary  to  the  Interstate  commerce  set 
If  these  cases  Involved  interstate  commerce, 
which  they  do  not  We  see  no  question  con- 
cerning it  that  requires  to  be  dealt  with  her& 

Judgment  affirmed. 


LAY  et  al  V.  LAT  at  sL 


No.  63S. 

UNrrxD    States    ^=alll  —  Claiks  —  Asbion - 
uxirr. 

Hev.  8t  «  8477  (Comp.  8t  1916,  |  6383). 
_oea  not  prohibit  claimant  from  aialgnlng  a 
daim  against  the  United  States. 

In  Drror  to  the  Supreme  (3ourt  of  the  State 
of  MlsslsslppL 

Suit  by  J.  F.  Lay  and  others  agalnat  R.  C 
Lay  and  others.  Jadgmoit  for  plalutUfs  was 
reversed  by  the  Supreme  Court  of  Mississippi 
(79  South.  291),  and  plalntUTs  bring  error. 
On  motion  to  dlsmln  or  afflrm.    Afllrmsd- 


la  M*  lama  Wplo  and  KKT>MVVBDt  la . 
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(Oct  Term. 


Mr.  Jolm  0.  BTyaon,  of  Tlckstrats,  BflsK, 
Cor  plaintiff  In  error. 

Ur.  WlUIam  H.  Watkliu,  of  JsiAkhi.  Hlai., 
for  defeadant  la  error. 

•    *ItanoraDdiim  for  tbe  Coort  by  tbe  CHIEF 

jusnoD. 

The  right  to  a  fund  restHtlns  from  tbe  pay- 
ment of  an  appropriation  by  CongreOB  to  sat- 
isfy a  Judgment  for  tbe  Talne  of  property 
taken  during  the  Civil  War  1b  the  Issue  here 
InvolTed.  The  contestants  are  tbe  betrs  at 
law  of  tbe  original  claimant  and  penons 
holding  under  an  assignment  by  her  of  all 
ber  right  to  tbe  claim  or  fund.  The  conrt 
enforced  tbe  assignment. 

Under  tbe  assumption  tbat  tbe  claimant 
was  prohibited  by  tbe  law  of  the  United 
States  (section  347T,  Rev.  Stats.  [Comp.  St 
1916,  I  6383))  from  maUng  an  assignment 
the  h^rs  at  law  prosecnte  enor  to  correct 
the  federal  error  thus  assumed  to  have  been 
committed.  Bat  the  aasumptlon  Indulged  in 
as  to  the  etCect  of  the  law  of  the  United 
States  Is  without  merit  McGowan  t.  Farlsb,- 
237  U.  S.  285,  2H,  8S  Sup.  Ct  643,  69  L.  Ed. 
856,  and  cases  dted.  This  renders  It  unnec- 
essary to  consider  whether,  If  the  heirs  at 
law  were  entitled  to  the  fund,  they  would  be 
liable  to  psy  the  full  sum  of  the  attorney's 
fee  contracted  for  by  the  transferee  and  the 
duty  to  pay  which  the  transferee  and  those 
In  privity  do  not  dispute. 

Judgment  affirmed. 


(MS  0.  8.  W) 

STATD  OF  OEOROIA  t.  TRUSTEES  OF 

CINCINNATI  SOCTHEBN  BT.  «t  aL 

(Argued  Nov.  7,  1»18.    Dedded  Nov.  IS,  1818. 

No.  21  OilfinaL 

1.  Railboadb   ^=>80  —  RioHT  or  Wat  — 
Okaht  io  Tbustees. 

Where  the  statute  under  which  a  railway 
was  constructed  by  a  city  provided  for  a  board 
of  trustees,  to  be  appolated  and  kept  filled  by  a 
deslcnated  court,  irith  power  to  acquire  and 
hold  necessary  property  and  fraochlMs  within 
or  without  the  state,  srant  by  slater  state  own- 
ing a  railroad  of  a  right  of  way  waa  properly 
to  the  trustees. 

2.  RAn.BOADB    «=)80  —  "Use  or  Risht  of 
Wat"— Grant  ot  Um. 

A  grant  of  the  nae  of  a  right  of  way  Is  the 
frant  of  a  right  of  way  in  the  ordinary  meaoing 
of  words. 

8.  Eailboads    «=3S0  —  RiQHT  OF  WaT  — 
Qe ANT— Words  or  PiBPrruirr. 

A  sraat  of  tbe  use  of  a  right  of  way  to  a 
corporation  or  to  perpetuiri  trustees  holding  for 
tbe  corjmrate  uses  does  not  need  the  words  in 
fee  or  words  of  succession  to  be  perpetuaL 
4.  DrBDB    ^=3120— Fee— Limitation. 

The  grantor,  it  wishiiiB  to  limit  the  etTeet 
of  words  HufScient  on  their  face  to  convey  a  fee, 
should  express  the  limitation  In  the  instrument. 
6.  Railboads  «=>80— Right  or  Wat— Con- 
,    BT RUCTION  or  Gbant. 

The  purpoBC  of  a  grant  to  supply  "'    ' 


penditure  by  the  grantee,  i 


tlon  were  required,  the  legal  sBect  of  ttu  woriM, 

unexplained,  as  a  perpMusI  grant 

&  Eaiuoaim    «=»80-^iaHT  of  Wat— Cor- 

WTKuaaov  OF  Oeant. 
Provislans  ot  grant  of  right  of  way,  that 
grade  adopted  br  grantee  along  right  of  way  et 
another  railroad  shall  always  be  the  same  as 
that  of  the  other  road,  and  that  grant  Is  subieet 
to  conient  and  approval  of  tbe  lessees  of  the 
other  railroad  "as  to  the  term  of  the  lease,"  con- 
firms Interpretation  of  the  grant  as  perpetuaL 
7.  States    4=9119  —  "Oratoitt"  —  Rail- 

SOAD  Right  or  Wat. 
Legislative  grant  of  a  right  ot  way  for  a 
railroad  Is  not  a  "gratuity,"  within  tbe  proU- 
bltion  of  Const  Oa.  art  7,  |  16. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  FItat  and  Second  Series,  Gratuity.] 

Original  suit  by  the  State  of  Georgia 
against  the  Trustees  of  the  Cincinnati 
Southern   Railway   and   another.     Bill  dia- 

See,  also,  38  Sup.  Ot  191. 

Mr.  William  A.  Wlmblsh,  of  Atlanta,  Ga.,    , 
for  the  State  of  Georgia. 

Uessrs.  Edward  Colston,  of  Cindanatl, 
Ohio,  and  Michael  M.  Allison,  of  Chattanoo- 
ga, Tenn.,  for  defendants. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  (^urt 

This  Is  a  Eult  brought  la  this  Conrt  by  tbe 
State  of  Georgia  to  prevent  the  defendants 
from  longer  occupying  or  using  any  portion 
of  tbe  right  of  way  of  the  Western  A  Atlantic 
Railroad,  a  railroad  built  and  owned  by  theb 
•plUutlff  State.  The  question,  althotUEb  ar^* 
gued  at  considerable  length  is  a  very  abort 
one.  On  October  8,  18T9,  the  State  passed  an 
Act  (Acts  187S-79,  p.  218)  sufflcleotly  explain- 
ed by  Its  contents.!     On  August  21,  191S, 

■Ad  Act  gnDtlas  right  at  way  to  the  Claelnaatl 
Boucharo  Railway,  «b«r«  Iti  niuta  adjolu  tbat 
ol  the  Weitarn  4  Atlantic  Ballroad. 

BaotloB  1.  Ba  It  anaetnl  t>y  the  0«naral  Anembtr 
of  thB  State  ol  Oeorala.  Tbat  whsnai  Uia  dty  ot 
Clnelonatl  baa  DUrlr  completed  Uw  ClnclDHatl 
Boutbarn  Railway,  a  grand  tmak  Una  which  will  b* 
at  areal  beneflt  to  tba  Stat*  ot  Oaorsla  tanning  ■ 
moit  Important  taader  ana  practlcallT  a 
ot  tba  Wtatarn  A  Atlantic  RAllniad.  w 
propartr  ot  th*  Stale,  and  clvlni  to  oui 
tba  advaotaga  of  a  dlnct  and  admirable  coaBacUeS 
witb  tba  rallwaj  ajitem  ot  tbe  Nortb  and  Wart; 

And  Wbcreai,  aald  railway  raacbea  tba  Wastara 
A  Atlantic  Railroad  at  Bor«'a  Station,  and  tor  the 
moat  at  tba  dlitance  to  tba  tarmlnl  ol  tha  twn  lall- 
Cbattaaooga,  tbeir  rontaa  run  parallel  to 


I  la  the 


aad  Bd|i>lnlng  eacb  e 


>  dlataao*  ot  aboat  tve 


And  Wbariaa,  It  la  to  (ba  Advantaga  at  both  rail- 
road* to  b«  able  to  locate  their  track*  and  work* 
cIoBa  togetbar.  tbua  aavlng  aipenaa  to  ona  la  con- 
atrucUon,  and  to  both  In  maintaining  tha  road-bed 
and  tacllltatlng  railroad  operatlona :  and  silTlag  to 
both  rallroada  tba  advantags  ot  a  atronger  and 
nrmar  nad-bed  through  a  route  aabjact  to  ovarOow 
by  flood*  In  tbe  Tenneaaaa  River;  there  1*  haraby 
granted  to  th*  TruBtfa*  of  the  ClnclDnatt  Boutbarn 
RHllwar.  tor  tbe  u*a  of  said  railway,  tbe  n**  of 
that  portion  ot  the  right  of  way  of  tba  Wostarn  £ 
Atlaotlo  Railroad  batween  Borce'*  station.  Tenaaa- 
BH,  and  tbe  Chatlanoogn.  Tanneaaaa.  tarminu*  tbat 
lies  westarly  of  *  line  running  parallel  witb,  and 


11  Kar-Mumbared  DlgeaU  and  ladani- ' 
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IS 


•  TecStins  that  the  Clndnnoti  •Southern  Rail- 
way now  1b  controlled  by  a  cMnpetitor  ol  tba 
Weetern  ft  Atlantic  road  and  that  the  West- 
ern  &  Atlaadc  needs  the  apace,  Georgia 
oitdertook  to  repeal  the  former  Act  and  to 
treat  It  as  gtvlnff  a  license  only,  that  the 
State  was  free  to  revoke.  The  defendants 
say  that  the  words  "there  la  hereby  granted 
to  the  Trustees  of  the  Cladnaiitl  Southern 
Ballway,  for  the  use  of  said  railway,  the  nee 
of  that  porUon  of  the  right  of  way  of  the 
Western  A  Atlantic  Railroad"  Ac,  grant  a 
rl«ht  of  way  In  fee. 

(1-11  The  Ohio  statute  undw  which  the 
Claelnnatl  Southern  RaUway  was  constructed 
by  the  City  of  Cincinnati  provided  for  a 
board  of  trustees  to  be  appointed  and  kept 
Oiled  by  the  Superior  Court  of  the  dty,  to 
have  control  of  the  fond  raised  by  the  dty, 
and  to  acquire  and  hold  all  the  necessary 
real  and  personal  property  and  franchlsea 
either  In  Ohio  or  In  any  other  State  Into 
which  the  line  of  railroad  should  estaid. 
Therefore  the  grant  to  the  trustees  was  the 
proper  form  for  a  grant  in  effect  to  the  Rail- 
way, as  It  was  8ty]ed  In  the  Utle  of  the  Geor- 
gia act,  or  to  the  dty  If  the  dty  was  In 
rtrictneas  the  cestnl  que  trust  No  other 
facto  of  much  Importance  appear.  Considera- 
tions are  urged  on  behalf  of  Georgia  to  show 
that  the  motlvee  for  a  perpetual  grant  were 
weak,  but  nothing  that  afCecta  the  construc- 
tion of  the  words  used  or  that  shows  that 
tiiey  are  not  to  be  given  their  ordhiary  mean- 
ing, aa  indeed  the  argument  for  the  plaintiff 
agrees.  But  If  that  be  true,  cadit  quiestlo. 
A  grant  of  the  use  of  a  right  of  way  Is  the 
grant  of  a  right  of  way  In  the  ordinary  mean- 
ing of  words,  and  a  grant  of  a  right  of  way 
to  a  corporation  or  to  perpetual  trustees  hold- 
ing for  the  corporate  uses  does  not  aeed 
words  of  succession  to  be  perpetual.  The 
words  "and  Its  successors"  or  "in  fetf'  would 
not  enlarge  the  content  of  a  grant 
Deration.  Owensboro  v.  Cumberland  Tele- 
phone 4  Telegraph  Co..  230  D.  S.  68,  66,  33 
Sup.  Ct  988,  57  L.  Ed.  13S&:  Drtrolt  v  ^^ 
atrolt  Citizens'  Street  Ry.  Co.,  184  D.  S. 
?39ti,  22  Sup.  Ct  410.  48  L.  Ed.  C92;  'Great 
Northern  Ry.  Co.  v.  Maachester,  Sheffield  & 
Lincolnshire  Ry.  Co.,  8  De  O.  &  Sm.  138,  146. 
If  a  grantor  wishes  to  limit  the  effect  of 
words  suffldent  on  their  face  to  convey  a  fee 
It  should  express  the  limitation  In  the  instru- 
ment   The  purpose  of  the  grant  In  this  case. 


to  supply  a  roadbed  for  a  trunk  line,  neces- 
sitating considerable  expenditure  on  the  part 
of  the  grantee,  confirms.  If  conflrtoatlon  were 
required,  the  legal  effect  of  the  words  unex- 
plained. City  of  Louisville  v.  Cumberland 
Telephone  &  Telegraph  Co„  224  U.  S.  649, 
663.  82  Sup.  Ct  572,  M  I*  Ed.  934:  Llandly 
Ry.  &  Dock  Co.  v,  Ixmdon  &  Northwestern 
Ry.  Ca,  L.  E.  8  Ch.  942,  950;  Great  North- 
em  Ry.  Co,  V.  Manchester,  Sheffield  4  Un- 
colnshlie  Ry.  Co.,  8  De  O.  ft  Sm.  138. 

16,  Jl  We  think  it  unnecessary  to  refer  to 
the  language  In  detail  beyond  saying  that 
there  is  nothing  in  the  statute  to  suggest 
an  Intent  to  limit  the  scope  of  the  grant  and 
that  such  expressions  as  "provided  further, 
that  the  grade  adopted  by  the  said  CHndn- 
natl  Southern  Railroad  along  and  over  the 
aforegranted  right  of  vray  shall  always  be 
the  same  as  that  ol  the  Western  &  Atlantlo 
Railroad,"  farther  confirms  our  interpreta- 
tion, aa  does  also  the  requlremwt  of  th* 
consent  of  the  lessees  "aa  to  the  term  of 
their  lease,"  since  those  words  Imply  that 
that  grant  is  of  something  more  that  does 
not  require  their  assent  Elaborate  discus- 
sion of  the  drcumstances  seems  to  us  su- 
perfluous. But  It  Is  necessary  to  mMjUwi 
the  objection  that  by  the  Constitution  <rf 
Georgia  (article  7,  |  16)  the  general  assem- 
bly was  forbidden  to  "grant  any  donatloD 
gratuity  In  favor  of  any  person,  corpora- 
tion or  association,"  and  that  there  was  no 
consideration  for  this  grant  Even  If  the 
contemplated  and  Invited  change  of  position 
on  the  part  of  the  Cincinnati  ft  Southern 
Railway  and  the  benefit  to  the  State  ex- 
pressly contemplated  as  ensuing  from  It 
were  not  the  conventlcmal  inducement  of 
the  grant,  and  so,  were  not  technically  a 
conelderatioD,  we  are  of  the  opinion  that 
the  grant  was   not  a   gratuity   within  the  J 
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Bw^  H.  B«  It  furthar  anaetad.  That  all  Acta  and 
put*  of  Acta  inoonalatwt  wlUi  tbl*  Ad  ara  harabjr 


meaning  of  'the  State  Constitution. 
veyance  in  aid  of  a  public  purpose  from 
which  great  benefits  are  e3:[)ected  la  not 
within  the  dass  of  evils  that  the  Constitu- 
tion Intended  to  prevent  and  In  our  opLuion 
Is  not  within  the  meaning  of  the  word  as  It 
naturally  would  be  understood.  We  deem 
further  aT^ment  unnecessary  to  establish 
that  the  State  of  Geoi^n  made  a  grant 
which  It  cannot  now  revoke. 
BUI  dismissed. 

(M  V.  B.  m 
KINO  ».  PUTNAM  INV.  CO. 


Ho.  la 

OouKTS  «=»399(2>— Ebbob  to  Stati  Cotim— 
Fedebal  QuKsnOH— Jubisdjctios. 
Writ  ol  error  to  itatB  court,  based  on  a 
federal  question  being  involved,  because  ot  a 
contract  aothorlring  sale  ol  land  belonging  f 
the  United  States  covered  by  a"  '-'•>'"■>'•  t-nn" 


n  inchoate  home- 
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■tead  entry,  wtD  Im  dtsmlMad;  tlia  rtate  coort, 
on  sufficient  •rldmce,  expreuly  finding  that 
auch  land  waa  not  Indoded  In  ue  contract. 

In  Error  to  tlie  Suprnne  Court  of  the  State 
of  Eanaas. 

Action  bj  tb«  Putnam  Inrestment  Gompa- 
ar  against  H.  O.  King.  Judgment  for  plain- 
tiff was  afBrmed  by  the  Supreme  Court  of 
Kansas  (9S  Kan.  100,  ISO  Pac  6G9),  and  de- 
fandant  brings  error.    Dismissed. 

Ur.  le»  Uonroe,  of  Topdca,  Kan.,  tor  plain- 
tiff in  error. 

Mr.  B.  I.  Utowldi,  of  Sallna,  Kan.,  tor  d» 
f«ndant  In  error. 

Memorandum  for  the  Conrt  by  the  CHIEF 
JUSTICI]. 

Having  prerloualr  considered  thla  case  (82 
Kan.  216, 107  Pac  069;  67  Kian.  842. 126  Pac 
10S3)  tha  court  awarded  relief  because  of  the 
violation  of  a  contract  of  employment  to  pro- 
cure the  sata  of  real  eatate.  96  Kan.  109, 
150  Pac.  668. 

Hie  case  Is  here  In  reliance  upon  a  feder- 
al question  based  upon  the  assumption  that 
the  authority  to  sell  Included  land  belonging 
to  the  United  States  covered  by  an  Inchoate 
jnomeetead  entry.  But  the  court  below  ex- 
9pres>ly  *found  that  such  land  was  not  Includ- 
ed In  the  contract,  hence  the  sole  basis  for 
the  asserted  federal  question  disappears. 

And  this  result  la  not  changed  by  consider- 
ing, to  the  extent  that  it  is  our  duty  to  do  so, 
the  question  of  fact  npon  which  the  exist' 
ence  of  the  alleged  federal  question  depends. 
Northern  Pac  B.  B.  Co.  t.  North  Dakota,  236 
V.  8.  SS6,  693,  35  Sup.  Ct.  429,  68  L.  Ed.  736, 
Ia  R.  A.  IfllTT,  1148,  Ann.  Cas.  1916A,  1; 
Creswlll  T.  Grand  Lodge  K.  P.,  226  U.  S.  246. 
261,  32  Sup.  GL  822,  66  U  Bd.  1074 :  Kansas 
City  Southern  R,  R.  Co.  v.  C.  H,  Albers  Com- 
mission Co.,  223  TT.  8.  673,  601,  32  Sup.  Ct 
813,  66  L.  Ed.  C66.  We  so  conclude  because 
the  result  of  disdiarging  that  duty  leaves  us 
convinced  that  the  finding  below  was  ade- 
quately sustained;  Indeed,  that  the  record 
makes  it  clear  that  the  alleged  ground  for 
the  federal  question  was  a  mere  afterthought. 
The  case,  tberefore,  must  be  and  la 
1  for  want  of  Jurisdiction. 


1.  Statu  ^3l91(l)— Aotiok  st  Ikoitiduai. 

— SOUBCK  OT  RiOHT. 
BUbt  of  individuals  to  ane  a  state  can  come 
only  from  conseut  of  the  state,  and  not  from 
Constitntioii  or  lows  of  United  States. 

2.  CouBTs  «=>36a(l)— ncDEBAi,  Courts— PoL- 
i.owi[ra  Dicisioit  or  Statx  Coubt— Locai. 

— ■  -       .      .  J  ^ 


trolling  with  fedenu  courts ;   no  federal  right  b^ 

ing  Involved. 

8.  EuiHBHT  Doiunr  ^=370— AiCBRDicnfTB  or 

rxDKRAi^  Conanrunoir— AppuoaBiLTTT  to 

State. 
As  against  act  by  the  state,  one  cannot  dafan 
that  he  Is  deprivad  of  property  without  coiopwi- 
tation,  In  vi<datlon  of  Const.  D.  8.  Amend.  6. 
4.  CotTBTS  ^3381(3)— Ebbob  to  Btatk  Codbt 

— Fkdkrai,  QuESTiair— JuBiSDicnoK. 
No  federal  question  being  presented  by  the 
record,  writ  of  error  to  state  court  will  be  dl*- 
missed  by  the  court  sua  iponta. 

In  Error  to  the  Snprema  Conrt  of  the 
State  of  Ohio. 

Action  by  Albert  Palmer  and  others  against 
the  Stats  of  Ohio.  Judgment  dlsmlssiiig  the 
petition  was  affirmed  by  the  Supreme  Court 
of  the  state  (96  Ohio  8L  613,  118  N.  E.  102), 
and  plaintiffs  bring  error.    Dismissed. 

Messrs.  John  O.  Bomer,  of  St.  Henry,  Ohio, 
and  T.  F.  Baodabaugh,  of  Cellna,  Ohio,  for 
plaintiffs  In  error. 

Messt&  Clarence  D.  Laylin  and  Frank 
Duvla,  Jr.,  both  of  Columbus,  Ohio,  Cor  the 
State  of  Ohio. 

*Ur.  Justice  CLARKE  delivered  the  opln-S 
Ion  of  the  Court 

The  plaintiffs  in  error  sued  the  state  of 
Ohio  for  damagea  for  flooding  lands  by  ele- 
vating the  spillway  of  a  state-maintained 
dam.  The  Supreme  Court  of  the  state  af' 
firmed  the  action  of  the  lower  courts  In  dis- 
missing the  petition  on  the  ground  that  the 
state  had  not  consented  so  to  be  sued,  and 
we  are  asked  to  review  this  decision. 

The  plaintiffs  in  error  agree,  as  they  must, 
that  their  suit  cannot  be  maintained  with- 
out the  consent  of  the  state,  but  they  claim 
that  such  consent  was  given  In  an  amend- 
ment to  section  16  of  article  1  of  the  state 
Constitution,  adopted  In  1912,  which  reads; 

"Snits  may  ba  brought  against  the  state.  In 
such  courts  and  In  socn  manner,  as  may  be  pro- 
vided by  law." 

The  stete  Supreme  Court  held  that  this 
amendment  is  not  self-executing,  and  that 
the  General  Assembly  of  the  atete  having 
failed  te  designate  the  courts  and  the  man* 
ner  In  which  such  suite  might  be  brought,  ef- 
fective consent  to  sua  had  not  been  given. 
This  decision,  the  plaintiffs  is  error  claim, 
vaguely  and  Indefinitely,  somehow  deprives 
them  of  their  property  without  due  procees'i 
of  law,  in  *violatIon  of  the  Fourteenth  Amoid-  ■ 
nient  to  the  Constitution  of  tlie  United 
States. 

[1,  2]  The  right  of  Individuals  to  sue  a 
stete.  In  either  a  federal  or  a  stete  court, 
cannot  be  derived  from  the  Constltatl<m  or 
laws  of  the  United  Stetes.  It  can  come  only 
from  the  consent  of  the  stete.  Beers  v. 
State  of  Arkansas,  20  How.  627,  16  L.  Ed. 
901;  Railroad  Co.  ▼.  Tennessee,  101  D.  8. 
"  r,  26  L.  Ed.  960;    Hans  v.  Louisiana,  134 
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n.  &l,10Sia>.Ot8IM,S8L.E<L 
Wbetber  OI1I0  gave  tlie  required  consent 
mnat  1m  detennliied  hj  the  constmcUoa  to 
be  given  to  tlie  constitutional  amendment 
<]notcd,  and  this  la  a  Question  of  local  state 
law,  as  to  vbldi  tbe  dedalon  of  the  state 
Supreme  Ooart  Is  controlling  wltb  this  court, 
no  federal  right  being  Involved.  Elmendorf 
T.  Tarlor,  10  Wheat  IDS,  1119,  6  L.  Ed.  289; 
Old  Colony  Trnat  Ca  v.  Omaha,  230  TJ.  S. 
100;  116,  33  Bnii.  CL  SOT,  S7  L.  Bd.  1410; 
ICampbls  Street  Ballwa;  Oo.  v.  Moore,  248 
U.  &  2S^  801.  87  8np.  CL  SnS,  61  U  Bd.  738. 
80  8cT.Oi.-2 


[I]  The  farther  dalm  Uiat  the  idalntlflk 
In  error  are  deprtved  of  their  property  with- 
out compensation  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  Dnlt 
ed  States,  is  palpably  groundless.  Barron 
V.  Mayor,  etc,  of  Baltimore,  7  Pet  243,  280, 
8  L.  Ed  872;  Brown  v.  New  Jersey,  175  U. 
S.  172,  174,  20  Sup.  CL  77,  44  Lt  Bd.  119. 

14]  No  federal  question  being  presented 
by  the  record  the  motion  to  affirm  Is  denied 
and  this  court  sua  sponte,  dlamlases  the  writ 
of  error  for  want  of  jurisdiction. 
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Disposed  of  at  October  Term,  1918 


(US  U.  B.  SU) 

No.  852,  DESCHUTES  RAILEOAD  COM- 
PANY, appoUant,  v.  EASTERN  OREGON 
LAND  COMPANY.  Nov,  4,  1918.  Appeal 
from  tbe  United  States  Circuit  Court  of  Appeals 
for  tbe  Ninth  Circuit.  For  opinion  below,  see 
248  Fed.  400,  15S  C.  C.  A.  4G4.  See,  also,  245 
U.  S.  672.  38  Sup.  Ct  192,  K  L.  EM.  640. 
MeMTS.  Arthur  O.  Spencer  and  James  O.  WIl- 
SOD,  botb  of  Portland,  Or.,  for  appellant. 
tleasrs.  Alex.  Britton  and  Evans  Browne,  both 
of  Wasliington,  D.  C.,  for  appellee. 

PER  CURIAM.  Dlsraissed  tor  want  of  juris- 
diction upon  the  authority  of  (1)  a.  Section  128 
of  tbe  Judicial  Code  (Act  March  3.  1911,  c.  231. 


Brown,  187  U.  S,  308,  314.  23  Sup.  Ct.  123,  47 
L.  Ed.  IDO :  Demlng  r.  Carlisle  Packing  Co.,  228 
U.  S.  102.  33  Sup.  Ct.  80.  57  U  Ed.  140;  Con- 
solidated Turnpike  t.  Norfolk,  etc.,  Ry.  Co.,  228 
U.  S.  5i>fi.  600.  33  Sup.  Ct.  605,  57  I*.  Ed.  982; 
(2)  a.  Bankers'  Mutual  Casualty  Co.  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.,  192  U.  S.  371. 
3S3,  3S5,  24  Sup.  Ct.  325,  48  L.  Ed.  4S4;  Hull 
T.  Burr.  234  U.  S.  712,  34  Sup.  Ct.  892,  B8  L. 
Ed.  1557;  b.  Taylor  v.  Anderaon,  234  U.  S.  74. 
34  Sup.  Ct.  724,  58  L.  Ed.  1218;  Joy  ▼.  City 
of  St.  Louis.  201  U.  S.  332,  26  Sup.  Ct.  478,  CO 
L.  Ed.  776.  See  writ  of  certiorari  dtnied, 
Deachutes  R.  R.  Co.  t.  Oregon  Land  Co.,  245  U. 
S.  672,  38  Sup.  Ct.  192,  62  L.  E^  640. 

Ota  U.  B.  U3)  ■^=^=- 

No.  380,  IX)U1SVILLB  &  NASHVILLE 
RAILRO.\T>  COMPANY,  plaintiff  In  error,  t. 
a?bB  STATE  OF  ALABAMA.  Nov.  4,  1918. 
In  error  to  tbe  Supreme  Court  of  the  Stale  of 
Alabama.  For  opinion  below,  aee  78  South.  93. 
Messrs.  H.  L.  Stone,  of  Corsicaua,  Tei.,  and  E. 
Perry  Thomaa,  of  Moutsomery,  Ala.,  for  plain- 
tiff in  error. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction upon  tbe  authority  of  St.  Louis  S.  W. 
Hy.  Co.  V.  Arkansas,  236  U.  S.  350,  ZH  Sup.  Ct, 
99.  50  L.  Ed.  265;  Kansas  City,  Memphis  & 
BirmiDgham  Ry.  Co.  v.  Stilea,  242  U.  S.  Ill, 
87  Sup.  Ct  58,  61  L.  Ed.  176. 

(«a  U.  S.  633,  67B) 

No.  457.  The  ZANESVILLE  A  WESTERN 
RAILWAY  COMPANY,  plaintiff  In  error,  v. 
Charles  F.  WILLIAMS,  administrator,  etc. 
Nov.  4.  1918,  In  error  to  tbe  Court  of  Appeala 
of  Muskingum  County,  State  of  Ohio.  Mr.  John 
H.  Doyle,  of  Toledo,  Ohio,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction  upon  the  authority  of  section  237,  Judi- 
cial Code  lAct  Mar<;h  3.  1911,  e.  231,  36  Stat. 
1156),  as  amended  by  the  act  of  Congress  of  Sep- 
tember 6,  191(1,  chap,  448,  |  2,  39  Stat.  726 
(Comp,  St.  1916,  1  1214);  and  petltioD  for  cer- 
tiorari denied. 

<HI  n.  S.  E7t) 

No.  523,  WEJSTBRN  UNION  TELE- 
GRAPH COMPANY,  appellant,  v.  The  AT- 
LANTA ft  WEST  POINT  RAILROAD  COM- 
PANY, Nov.  4,  1018.  For  opinion  below,  see 
2S0  Fed.  206.  Mr.  William  L  Clay,  of  AtlanU, 
Qa.,  for  appellauL    Heurs.  Sanden  McDaniel, 


of  Atlanta,  Ga.,  and  Leon  Weil,  ot  Hontgomerj, 
Ala.,  for  appellee.  Petition  (or  a  writ  ot  certi- 
orari herein  denied. 

'  <W  D.  8.  tax) 

__.  . WESTERN  UNION  TELE- 
GRAPH COMPANY.  appeUant,  ».  LOUIS- 
VILLE &  NASHVILLE  RAILROAD  COMPA- 
NY, Nov,  4,  1018.  Appeal  from  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit.  For  opinion  below,  see  250  Fed.  199. 
which  affirmed  243  Fed.  687.  Mr.  WUIiam  L 
Clay,  of  Atlanta,  Ga.,  for  appellant.  Messrs. 
"     ry  L.  Stone,  of  IjouisvUle,  Ky,,  and  Henry 


C,  Peeples,  of  Atlanta.  Ga.,  for  appellee. 
PER  CURIAM.    -■      ■ 

diction  u| 


of  tbe  Jui 
18  Stat.  ] 
ille  &  N 
Telegraph 
59  L.  Bd. 
Brown,  li 
L.Ed.  IW 
U.  S.  102 
sol  id  a ted 
U.  S.  506 
(2)  Pensa 
Teleg      ■ 


(1)  a.  Section  128 
■ch  3, 1911,  c  231, 
,  J  1120]) ;  Louis- 
r.  Western  Union 
,  35  Sup.  Ct.  598, 
Assurance  Soc  v. 
t  Sup.  Ct.  123,  47 
i  Packing  Co.,  226 
L  Ed.  140;  Con- 
etc.  By.  Co.,  228 
B,  57  L.  Ed.  982; 
Western  Union 


Co..  178  U.  S.  239,  20  Sup.  Ct.  867,  44  L  Ed. 
1052 ;  Western  Union  Telegraph  Co.  v.  Pennsyl- 
vania R.  R.  Co.,  195  U.  S.  540,  25  Sup.  Ct  133, 
49  L.  Ed,  312,  1  Ann.  Cas,  517;  Western  Union 
Telegraph  Co.  v.  Richmond.  224  U,  S.  160,  32 
Sup.  Ct  449.  56  L  Ed.  710-  Louisville  ft  Nash- 
ville B.  H.  Co.  V.  Western  Union  Telegraph  Co., 
237  U.  S.  300,  35  Sup.  Ct.  588,  50  L.  Ed,  965. 
See  Western  Union  Telegraph  Co.  v.  Louisville 
ft  Nashville  R,  R.  Co.,  244  U.  S.  649,  37  Sup. 
Ct.  743.  61  L.  Ed.  1371. 


No.  624,  WESTERN  UNION  TELE- 
GRAPH COMPANY,  appellant,  v.  The  LOUIS- 
VILLE ft  NASHVILLE  RAILROAD  COM- 
PANY. Nov.  4.  1918,  For  opinion  below,  oee 
250  Fed.  199,  Mr.  William  L.  Clay,  of  Atlanta, 
Ga,,  for  appellant.  Mesars.  Henry  L.  Stone,  of 
Corsicana,  Tei.,  and  Henry  C.  Peeplea,  ot  At- 
lanta, Ga.,  for  appellee.  Petition  for  a  writ  of 
'  herein  denied. 


No.  525.  WESTERN  UNION  TEU:- 
GRAPH  COMPANY,  appellant,  v.  The  NASH- 
VILLE, CHAnANOOGA  A  ST.  LOUIS 
RAILWAY.  Nov.  4,  1918,  For  opinion  below, 
spe  250  Fed.  207,  which  affirms  243  Fed.  694. 
Mr.  William  L.  Clay,  of  Atlanta,  Ga.,  for  ap- 
pellant Messrs.  Henrr  C.  Peeples,  of  Atlanta, 
Ga.,  and  Claude  Waller,  of  Nashville  Tenn., 
for  appellee.  Petition  for  a  writ  of  certlwan 
herein  denied. 

(tuv-  s.an 
No.  658.  WESTERN  UNION  TELE- 
GRAPH COMPANY,  petitioner,  v,  LOUIS- 
VILLE ft  NASHVILLE  RAILROAD  COMPA- 
NY. Nov.  4,  1918.  For  opinion  below,  aee  249 
Fed.  385,    tit.  Adolphu  Edward  Bicbarda,  of 
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liOulnllle,  Et^  for  petitioner.  Petition  for  ■ 
writ  of  certionri  to  the  Dnlted  States  Circuit 
Court  of  AppMls  for  tike  Siztii  Qrcnlt  denied. 

(MS  O.  8.  no  ^^^ 

No.  584.  Tlie  ESTATE  OV  P.  D.  BBCK- 
WITH,  Inc^  petitioner,  t.  The  COMMISSION- 
ER OF  PATM4TS.  Nov.  4,  1818.  Mr.  Herry 
O.  Hoirard,  of  KbUiduoo,  Mich.,  for  petitiooer. 
Petition  for  »  writ  of  certiorari  to  the  Court  of 
Appeale  of  the  Diatrlct  of  Golumbis  srauted. 

(Su  U.  B.  ITT)  == 

No.  624.  The  OUDAHT  PACKING  COM- 
PANY, petitioner,  t.  William  K.  BIXBT  et  al., 
recelTen,  etc.  Not.  4,  1918.  For  opinion  be- 
tow,  aee  206  S.  W.  866.  Mr.  George  T.  Buck- 
InKbam,  of  Chicsfo,  IlL,  for  petitioner.  Petition 
for  a  writ  of  certiorari  to  the  Kansas  Clt^  Court 
&t  Appeals  of  the  State  of  Uiaeouri  dented. 

auv.n.  my  == 

No.  626.  SEABOARD  AIR  LINE  RAIL- 
WAT  COMPANY,  petitioner,  y.  J,  J.  GRAY. 
Nov.  4,  1918.  Mr.  Jo-Berrj  S.  Lyiea,  of  Colum- 
bia, S.  C,  lor  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State 
of  South  Carolina  granted. 

048  17.  B.  ETT)  ' 

No.  648.  LOUISIANA  NATIQATION  COM- 
PANY, petitioner,  t.  OYSTER  COMMISSION 
or  LOUISIANA  et  al.  Not.  4, 1918.  Foropin- 
ioo  below,  eee  79  Sonth.  213.  Petition  for  a  writ 
of  certiorari  b>  tbe  Supreme  Court  of  the  State 
at  Louialafla  denied. 

(MIT.  a.  tm  "~ 

No.  649.     Unb  CROCKER  et  al.,  tmateea, 

Etitionera,  t.  John  F.  MALLET,  Collector  of 
temal  Bevenne.  Not.  4.  1918.  For  opinion 
below,  ne  250  Fad.  817.  Petition  for  a  writ  of 
certiorari  to  the  Dnited  Statee  Circuit  Court  o( 
Appeal*  for  tbe  Firit  GiTcnit  granted, 

<M  V.  ■•  "n  ■" 

No.< 

tioner,  t.  Kjm  u.  oj.j.aiouii  i _  .   . 

4,  IBliL  For  opinion  below,  see  172  Pac  1181. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Waihliifton  denied. 

(Ml  V.  ■.  M)  ^— — 

No.  682.  Beeaie  TYRRELU  etc.,  petitioner, 
T.  Charlee  B.  BHAFFESt  etlO.  Not.  4,  1918. 
For  (Hiinion  below,  eee  174  Pac.  1074.  Pedtioa 
tot  a  writ  of  certiorari  to  the  Supreme  Court  ol 
the  Btats  of  Oklahoma  cnuted. 


titioner,  t.  NEW  ORLEANS  LAND  OoSfPA- 
NY.  Not.  4,  1918.  For  opinion  below,  aee  79 
South.  615.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Louisiwui  de- 
nied. 
mtv.8.m>  ^-^ 

No.  686.  Maurice  SUGAR,  petitioner,  t.  Tbe 
UNITED  STATES.  Not.  £  1918.  For  opin- 
ion below,  eee  252  Fed.  74.  Petition  for  a  writ 
at  certiorari  to  the  United  States  Glrcolt  Court 
of  Appeala  for  the  Sixth  Circuit  denied. 


DNITED  STATES.  Not.  4,  1918.  For  opin 
im  below,  eee  262  EM.  79.  which  affirms  243 
Fed.  428.    Petition  for  a  writ  of  certiorari  ' 


Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circuit  Court  of  Appeals  for  the  ESshtb 
Circuit  denied. 

"^'~"  (Ml  U.  B.  ni) 

No.  717.  Drusa  STURM  et  al.,  petitioners. 
T.  John  S.  STOMP  et  al.  Not.  4,  1&18.  See. 
also,  2S9  Fed,  749.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  tor  tbe  Fourth  Circuit  denied. 


No.  1.  STATE  OF  LOUISIANA  ex  reL 
WUlia  J.  BOUSSELs  etc.,  plaintiff  in  error, 
T,  Jared  Y.  SANDERS,  GoTcmof,  et  aL  Not. 
S,  1918.  E>eath  of  Willis  J.  Rousael,  the  plain- 
tiff in  error  herein,  suggested,  and  the  appear- 
ance of  Wilhelmine  O.  Schmidt,  widow  of  Willia 
J.  Rouaael,  deceased,  and  testamentary  execu- 
trix of  his  Buccession,  as  the  putj  plaintiff  in 
error  herein,  filed  and  entered. 

'™™™'  (HI  tl.  a.  tw> 


th  costs,  DM 
ip.  Ct  III  01 
the  defendan 


_ _.  _  .  TRIMMER,  ae  inruaunr,  b«. 

Not.  7,  1918.  In  error  to  the  Supreme  Court 
of  the  State  of  Oklahoma.  For  opinion  below, 
see  4S  Okl.  8S.  144  Paa  796.  Mr.  Albert  Ren- 
nie,  of  Pauls  Valley,  Okl.,  for  plaintiff  in  error. 
Mr,  S.  P.  FreeliuK,  of  Oklahoma  Cltr,  Ok].,  for 
defendant  in  error.  Diamissed  with  o 
euant  to  the  Sixteenth  Role  (32  Sup.  (. 
motion  of  Mr.  B.  P.  Freeling  for  the  d 

^°^~  (MS  U.  8.  at) 

No.  1.  The  STATE  OF  LOUISIANA  ex 
reL  Wilhelmine  O.  SCHMIDT,  widow,  etc, 
plaintiff  in  error,  t.  Jared  Y.  SANDERS,  Got- 
emor,  et  aL  Nov.  11,  1918.  In  error  to  the 
Supreme  Court  of  tbe  State  of  Louisiana,  iix. 
Willie  J.  RoOBseL  for  plaintiff  in  error.  For 
opinion  below,  aee  State  ex  rel.  Rouaael  t. 
Sondera,  128  I^.  606,  54  South.  10S8. 

PER  CURIAM.  Dismissed  for  want  of  in- 
riadietion  upon  the  authoritT  of  (1)  BllbT  et  aL 
T,  Stewart,  246  V.  S.2B6.  267,  38  Sup.  (it  264, 
82  L.  Ed.  701 ;  Cnyahoca  RWer  Power  Co.  t. 
Northern  Beaitr  Co.,  244  U.  S.  300,  37  Snp. 
Ct  643,  61  L.  Ed.  1153;  Stewart  t.  Gitr  of 
Kansas  City,  239  V.  3.  14,  36  Sup.  CL  IB, 
60  L.  Ed.  120:  (2)  Steams  v,  Minnesota  ex 
rel.  Marr,  179  U.  S.  223,  21  Sup,  Ct  73.  45  L. 
Ed.  162;  Board  of  Idouidation  t.  Louisiana  ex 
reL  WUder.  179  U.  8.  622.  21  Sop.  Ct.  263, 
46  L.  Ed.  847;  (3)  Empire  State-Idaho  Mining 
Co.  T,  Hanley,  206  U.  S.  225,  27  Sup,  Ct  47^ 
51  L.  m.  779;  Goodrich  t.  FerrU,  214  U.  8. 
71,  29  Sup.  C!t.  680.  63  L.  Ed.  914 ;  Brolan  t. 
United  SUtes,  286  U.  S.  216,  8S  Sup.  Ct  285, 
69  L.   Ed.   M4. 

~°°^  (HI  tl.  B.  6»1) 

No.  Sa    METROPOLITAN  STATE  BANK, 

Slaintiff  in  error,  t.  Tha  PEOPLE  OF  THE 
TATE  OF  ILLINOIS.  Not.  11,  1918.  In 
error  to  the  Supreme  Court  of  the  State  of  111- 
inola.  For  opinion  below,  see  272  111.  311,  111 
N.  E.  992.  Measrs.  Philip  J.  McKenna  and 
Howard  F.   Bishop,  both  of  Chicago,   111.,   top 

Slaintiff   in   error.      Mtssra.   Edward   J.  Brun- 
agp,  Atty.  Gen.,  and  James  H.  Wilkerson,  both 
of  Chicago.   111.,  for  defendant  in  error.  ( 
,  miBsed   with   costs,  pu^-suant  to  the  19th 
1  (32  Sup.  Ct  U). 


,C 
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Oa  O.  B.  BSl) 

No.  32.  FrandsA-CHUECanLLaiid  Stew- 
an  Tail,  ccpartnen,  doing  bualnesB  under  the 
firm  name  ead  atvie  of  tbe  Mercantile  Advectla- 
iUE  Agency,  appellants  and  plaintiffs  in  error,  v. 
Jam«8  F.  HAFFERTY,  aa  CoUector  of  In- 
teroal  B«venue  of  the  Philippine  Islands.  Not. 
11,  1918.  Appeal  from  and  in  error  to  the  Su- 
preme Court  of  the  Pbtlippine  Islands.  Ur.  E. 
Allen  Frost,  of  Chicago,  111.,  for  plaintlffa  In 
error,  Ur.  Samuel  T.  AnseQ,  of  WaBhingtoo, 
D.  O.,  tor  defendant  In  error.  DjimisBed  wltb 
ooati,  purauant  to  the  19th  Rule  (32  Snp. 
OL  ii). 


7.  STODDARD  LUMBER 

PANr.  Not.  11,  1918.  In  error  to  the  Supreme 
Court  of  the  State  of  OreBon.  For  opinion  be- 
low, see  &i  Or.  399,  165  Pac.  363.  Heasrs. 
Waldcmar  Van  Cott.  Edward  M.  AUlaon,  Jr., 
and  William  D.  Riter,  all  of  Salt  Lake  Citj, 
Utah,  for  plaintltE  in  error.  Mr.  W.  Lair 
Thompson,  of  Portlaod,  Or„  for  defendant  In 

PER  CURIAM.  Dlamlased  for  want  of  juris- 
diction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  B,  1911,  c.  231, 
30  Stat  1156),  aa  amended  by  the  act  of  Sep- 
tember 6,  1910,  c  448,  I  2,  89  Scata.  at  L. 
72tJ  (Uomp.  St  1918,  (1214). 

(MS  U.  S.  BM)  :=^ 

No.  369.  John  C  MADDEN,  plaintiff  In  ei^ 
ror.  T.  W.  M.  FORBES.  Nov.  11,  1918.  In 
error  to  the  Supreme  Court  of  the  Stat«  of 
Kaneaa.  For  opinion  below,  see  102  Ksn.  46, 
169  Pac  211.  Mr.  Joseph  M.  Stark,  of  Topeka, 
Kan.,  tor  plaintiff  lo  error. 

PER  CURIAM.  Diamiased  for  want  of  ju- 
risdiction upon  the  authority  of  (1)  Bilby  et  al, 
V.  Stewart,  246  U.  8.  255,  2fS7,  38  Sup.  Ct  264, 
62  L.  Ed.  701 ;  Cuyahoga  River  Power  Co.  t. 
Northern  Realty  Co.,  244  U.  S.  300,  37  Sup. 
Ct  043,  61  L.  Ed.  1153;  Stewart  t.  City  of 
Kansas  City,  239  U.  S.  14.  38  Sup.  Ct.  ItS, 
60  L.  Ed.  120:  (2)  Empire  Slate-Idaho  Min- 
ing Co.  T.  Hanley,  203  U.  S.  225,  27  Sup.  Ct 
479,  61  li.  Ed.  779;  Goodrich  t.  Ferris,  214  U. 
3.  71,  29  Sup.  Ct.  580,  53  L.  Ed.  914;  Brolan 
T.  The  United  States.  236  U.  S.  216,  35  Sup. 
Ct  285,  58  L.  Ed.  544. 


PANY.  Not.  II,  1918.  Appeal  from  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  tbe  Fifth 
Circuit  For  opinion  below,  tee  250  Fed.  208. 
Mr.  William  L.  Clay,  of  Atlanta,  Ga.,  for  ap- 
pellant Meaars.  Sanders  McDaoiel,  of  At- 
lanta, Gs.,  and  Leon  Well,  of  Montgomery,  Ala., 
tor  appellee. 

PER  CURIAM.  DIamlaaed  for  want  of  Ju- 
risdiction DpOD  the  BQtborlty  of  Weatem  Uuioa 
Telegraph  Go.  t.  LoulsTllIe  &  NashriUe  R.  R. 
Co..  248  D.  S.  (176,  89  Sup.  Ct  18,  63  L.  Ed. 
— ,  111 Tasnil  p«  coriant  Nvrember  4, 1918. 


No.  599.  MINERALS  SEPARATION,  Lln». 
ited,  et  al.,  petitioner«,  ».  BUTTE  &  SU- 
PERIOR MINING  COMPANY.  Not.  11. 1918L 
Fnr  opinion  below,  spe  250  Fed.  241.  Mesara. 
Henry  D.  WilUams,  William  Houaton  Kenyon, 
and  Lindley  M.  Garrison,  all  of  New  York  Gitr. 
Frederic  D.  McRenney,  of  Washington,  D.  C., 
Garret  W.  McEnerney,  at  San  Francisco,  OaL, 
and  Odell  W.  McConnell,  of  Helena,  Mont,  tor 
petitionera.  Petition  for  a  writ  of  certiorari 
to  the  United  Stat«a  Oirenlt  CiouTt  of  Appeals 
lor  tbs  Ninth  Circuit  iranted, 

^^^  (148  U.  ■.  BI) 

No.  691.  The  BARBER  ASPHALT  PAV- 
ING COMPANY,  petitioner,  ▼.  William  H. 
WOERHEnDD  et  al.  Nor.  11,  1918.  For 
opinion  helow,  aee  261  Fed.  196l  Petition  tor  a 
writ  of  certiorari  to  the  United  Statea  Circuit 
Court    of    Appeals    for    the    Eighth    Circuit 


Not.  11,  1918.  For  opinion  below,  see  248  Fed. 
688.  Petition  for  a  writ  of  certiorari  to  tbe 
United  Statea  Circuit  Court  of  Appeals  for 
the  EUghtb  Orcuit  denied. 

""""^  aav.S.  fin 

No.  709.  James  F.  BISHOP,  Administrator, 
etc.,  petitioner,  t.  GREAT  LAKES  TOWING 
COMPANY.  Not.  11. 1918.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  SevGnth  Circuit  denied. 

For  opinion  below,  seo  Great  Lakes  Towing 
Co.  T.  St  Joseph-Chicago  S.  S.  Ok,  253  Fed. 
630.  leS  G  a  A.  261. 

■~^™™  (24S  O.  fl.  BB) 

No.  710.  PITTSBURGH  COAL  COM- 
PANY OF  IIjLINOIS.  petittoner,  t.  GREAT 
LAKES  TOWING  COMPANY.  Not.  U,  1918. 
Petition  for  a  writ  of  certiorari  to  the  Unitwi 
Statea  Circuit  Oourt  of  Appeala  for  the  Seventh 
drcnlt  deided. 

~^""  (»l  U.  8.  671) 

Wo.  728.  NORTHWESTERN  ELECTRIC 
EQUIPMENT  COMPANY,  petitioner,  ▼. 
OTiNJAMIN  EMX3TRI0  MiJ^UFACTUB- 
ING  COMPANY.  Not.  11. 1918.  For  opinion 
helow,  aee  251  Fed,  288.    Petition  for  a  writ  of 

.^..,l..-«^     *..     l-hA     TlnitiJi     Sltatam    CAr^n^t     Hiwrfe 


■  (UB  U.  S.  GSl) 

No.  48.  ATLANTIC  COAST  LINE  BAIL- 
ROAD  COMPANY,  plaintiff  in  error,  t.  A.  M. 
KEELS.  Not.  15.  1818.  In  error  to  the  Su- 
preme Court  of  the  State  of  South  Carolina. 
For  opinion  below,  sea  104  S.  a  497.  89  S.  E. 
388.  Mr.  P.  A.  Willcoi.  of  Florence,  S.  C,  few 
plaintiff  in  error.  Diamisied  with  coats,  and 
mandate  granted,  on  motion  of  Mr.  Frederie  D. 
UcEenney.  of  counaei  t<»  the  plaintiff  in  error. 


>v  Google 
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18.  19ia     Motion  for  leave  to  file  ■  petition 
-for  a  writ  of  mandamaH  granted,  and  rule  to 
■bow  cause  awarded  returnable  Monday,  De- 
cember ft  next. 
048  a.  8.  Bm  == 

No.  41.  O.  L.  HENDERSON  et  bL,  plaln- 
-tlffa  in  error,  t.  Helen  R.  RESSOB,  or  Helen 
R.  HenderBon,  et  al.  Nov.  18,  19ia  In  er- 
ror to  the  Sapreme  Court  of  the  State  of  Mii- 
aouri.  For  opinion  below,  see  26S  Mo.  718, 
178  S.  W.  ITBT  Mr.  Daniel  V.  Howell,  of  Kan- 
sDB  City,  Mo.,  for  plaiotiffa  in  error.  Mr.  H, 
M.  Langworthr,  of  Kansas  City,  Mo.,  for  de- 
-fendants  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Jn- 
ri»jictjon_ngon_the  autborit^  of _J1)  _FarreU  t. 


No.  4Z  OHTCAGO.  MILWAUKEE  k  ST. 
1>AUL  RAILWAY  COMPANY,  plaintiff  in  er- 
Tor,  T.  MarT  O'CONNOR,  as  administratrii, 
etc  Nov.  18.  1918.  In  error  to  the  Supreme 
-Court  of  the  State  of  Wisconsin.  For  opinion 
below,  see  163  Wis.  653,  158  N.  W.  343. 
MpRsrs.  C.  H.  Van  Alstine  and  H.  J.  Kiliilea, 
"both  of  Milwaukee,  Wis.,  tor  plaintiff  in  error. 
3Ieaan.  Tictor  I.  Minnhtm  and  Eben  R.  Minaban, 
■bolh  of  Green  Bay.  Wis.,  for  defendant  in  error. 
PER  CURIAM.  Affirmed  with  coats  upon 
-the  autboritv  of  Seatmard  Air  Une  v.  Padgett, 

aaa  u.  s.  ees.  ers.  35  snp.  ct  48i,  oa  l.  Ed. 

-777;  Great  Northern  Hr.  Co.  v.  Knapp,  240 
U.  S.  491,  466,  36  Sup.  Ct.  300,  60  L.  M  74G ; 
Southern   Ry.   Co.   v.  Pnckett  244   U.   S.  571, 

3)74,  37  Sup.  Ct.  703,  61  L.  Ed.  1321,  Add.  Oaa. 
1918B,  60. 

-Oa  D,  8.En) 

No.  46.  Edmund  FENFOLD  et  aL,  execu- 
tors, etc.  et  a].,  plaintiffs  in  error,  t.  Eugene 
31.  TRAVIS,  aa  Comptroller  of  the  State  of 
New  Torit.     Nov.   18,   1018.     In   error  to   the 

Surrogate's  Coart,  New  York  County,  State  of 
Tfew  York.     For  opinion  below,  see  216  N.  T. 

171,  110  N.  E.  499.  Mr.  William  Mitchell,  of 
Jiew  Tork  City,  for  plaiotiffB  In  error.     Mr. 

John  B.  Gleaeon,  of  New  York  Citj,  for  defend- 
.ant  in  error. 

PER  CURIAM.     Dismissed  for  wi  i- 

riadiction  upon  the  autborit;  of  ^)  C  t- 

-ed  Turnpike  Co.  v.  Norfolk,  etc,  Rj,  8 

U.   S.  596.   33   Sup.   CL  600,  67  I*  :; 

Bilby  et  al.  v.   Stewart,  246   U.   S.  T, 

188   Sup.  Ct   264,  62  L.   Ed.   701:  il 

Sacuritle*  Corporation  t.  Kaniaa  Clt  T. 

a  63,  68,  88  Sup.  Ct  224,  62  L. _,j; 

Cuyaboca  River  Power  Co.  v.  Northern  Reaitv 
•Co.,  244  U.  S.  800,  87  Sup.  Ct.  643,  61  L.  Ed. 

1163;  m  Farrell  v.  O'Brien,  199  U.  S.  8», 
■25  Sup.  Ct  727,  60  I*  Ed.  101 !  Empire  State- 
Idaho  Mining  Co.  v.  Hanle;,  205  U.  S.  226, 
iJT  Sup.  Ct  476,  61  L.   Ed.  779 ;    Goodrich  v. 

Ferria,  214  U.  S.  71,  29  Sup.  Ct  680,  63  L. 

Ed.  914;  Brolan  v.  United  States,  ^  U.  & 
21S,  S5  8ap.Ct286,BBI*Ed.e41. 


aa  U.  8.  Ol) 
No.  66.  Paul  APPENZELLAR,  plalDtiff  In 
error,  v.  Henry  C.  CONRAD,  associate  Judge, 
etc,  et  aL  Nov.  18,  1918.  For  opinion  below, 
see  6  Boyce  (Del.)  226,  00  Atl.  81.  Messrs. 
Joaiah  Marvel  and  David  T.  Marvel,  both  of 
Wilmington,  Del.,  for  plaintiff  in  error.  Mr. 
Robert  H.  Ricbarda,  of  Wilmington,  Del.,  for 
defendant  in  error.  In  error  to  the  Supreme 
Court  of  the  State  of  Delaware.  Dismissed  witb 
costs,  per  stipulation. 

"  (W  V.  B.  681) 

No.  229.  The  CLEVELAND  -  CLIFFS 
IRON  COMPANY,  plaintiff  in  error,  v.  TOWN- 
SHIP OF  REPUBLIC.  Nov.  18,  1918.  For 
opinion  below,  see  196  Micb.  189,  163  N.  W. 
90.  Mr.  Wm.  P.  Belden.  of  Ishpeming,  Mich., 
for  plaintiff  In  error.  Id  error  to  the  Supreme 
Cotirt  of  tilt  State  of  Michigan.  Dismissed 
with  costs,  on  motion  of  counsel  far  the  plain- 
tiff In  error. 

■■"""  ita  U.  e.  MT) 

No.   246.      The   CINCINNATI    TRACTION 

COMPANY   et   al„   plslntlffa   in   error,  v.   the 

CITY  OF  CINCINNATI.     Nov.  18,  1918.     In 

error   to   the   Supreme  Court  of   the   State  of 

Ohio.     For  opinion  below,  see  96  Ohio  St.  602, 

'    118  N.  R.  1082.     Messrs.  Ellis  G.  Kinkead  and 

Joseph    Wilby,   both   of   Cincinnati,   Ohio,   for 

'    plaintiffB  in  error,     Mr.  Oharlea  A.  Groom,  of 

'    Cincinnati.  Ohio,  for  defendant  In  error. 

PER  CURIAM.     Dismissed  for  want  of  ju- 


J.  8.  596,  33  Sup.  Ct  605,  57  L.  Ed.  982: 
Bilby  et  al.  v.  Stewart,  246  U.  S.  2B5,  257,  88 
Sup.  Ct  264,  62  L.  Ed.  701 :  Municipal  Se- 
curities Corporation  v.  Kansas  City,  246  U. 
S.  63,  69,  38  Sup.  Ct  224,  62  L.  Ed.  579;  Cuy- 
ahoga River  Power  Co.  v.  Northern  Realty  Co., 
244  U.  8.  300,  37  Sup.  Ct  643,  61  h.  m.  1163. 


No.  B71.  SEABOARD  AIR  LINE  RAII^ 
WAY  COMPANY,  petitioner,  v.  Mrs.  Lessie 
HORTON,  administratrix,  etc  Nov.  18,  1618. 
iSee,  also,  248  U.  S.  653,  89  Sup.  Ct  8,  63  L. 
Ed.  — -  Messrs.  Tbaddeua  A.  .fdams,  of  Char- 
lotte N.  C.,  and  E,  Marvin  Underwood,  of 
Norfolk,  Va.,  for  petitioner.  Motion  tor  super- 
sedeas submitted  by  Mr.  E,  Marviu  Underwood 
for  the  petitioner  and  motion  granted,  a  bond 
for  $25,000  to  be  given  within  ten  days,  to  be 
approved  by  clerk  of  this  court 

■~     ■  (Ul  V.  a.  G7» 

No.  na  The  BRENNAN  00N8TRUC- 
TION  COMPANY,  petirioner,  v.  John  L. 
NEWBOLD.  Nov,  18.  191&  Petitloii  for  a 
writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  ColambU  denied. 

■  (W  V.  B.  sm 

No.  720.  Itiomas  J.  MOONEY,  petitioner, 
V.  The  PEOPLE  OF  STATE  OF  CALIFOR- 
NIA.    Nov.  18,  19ia     For  opinira  below,  see 


o«u.  S.  W> 
Nfc  67.  Joseph  FBNSTBRWALD,  plain- 
tiff In  error,  v."  Selma  R,  BCHK.  Nov.  19, 
1018.  In  error  to  the  Court  of  Appeals  of 
the  Stat*  of  Maryland.  For  opinion  bdow,  see 
129  Md.  ISl,  OS  Atl.  86&  Mr.  Samuel  Want, 
of  Baltimore,  Md.,  tor  plaintiff  In  error. 
Mesara.  3.  Kent  Rawley,  of  Ridimond,  Va., 
and  Edward  M.  Hammond,  of  Baltimore,  Md., 
for  defendant  in  error.  Dismissed  with  costs, 
pursuant  to  tbe  16th  rule  (32  Sap.  Ct  ix)  ' 
motion  of  Mr.  J.  Sent  Bawlar  *"  "*  ^-'- 


ant  in  error. 


;  Sap.  Ct  ix)  OB 


(M  U.  I.  MO        

No.  1ft.    Th*  nt, 

T.  B.  W.  BU8I  ig 

.^peal  from  thi  irt 

M  Appeals  for  i  In- 

ioDM  below,  Me  !  iB, 

and  229  Fed.  87  \.t- 

tomej  Geoersl,  fi- 

mUaed  on  motk  i.t- 
iotnej  GBUara]  '. 

(Kt  TJ.  B.  m)  =^= 

No.  71.  NEW  ORLEANS.  MOBILE  ft  CHI- 
CAGO RAILROAD  COMPANY,  plaintiff  in 
error,  t.  T.  B.  McCARDLE  at  al.  Not.  39. 
1918.  In  error  to  the  Supreme  Court  of  the 
State  of  MiaaiBiippi,  For  opinion  below,  aee 
n  South.  880.  Mr,  Jamea  N.  Flowera,  of  Jack- 
ion,  Miaa..  for  plaintiff  io  error.  DiBmlafed 
with  coata,  on  authority  of  cotinael  for  the  plain- 
tiff la  error. 


25,  1918.  Motion  tor  leave  to  file  petition  tor 
a  writ  of  habeaa  corpus  granted,  and  a  writ 
of  habeas  corpus  awarded  aa  prayed,  returnable 
Monday,  December  9,  next. 

049  O.  8.  OT) 

No.  69.  MHIs  W.  BABSE.  plaintltt  in  error, 
T,  George  W.  SAUL.  No».  26,  1918.  In 
error  to  tha  Supreme  Court  of  the  State  of 
New  York.  For  opinion  betow.  see  158  App. 
DW.  660,  148  N.  Y.  Supp.  830.  Mr.  Mai  J. 
Kobler,  «f  New   York  atj,  for   pUintiff   in 

PER  CURIAM.  DtsnisHd  (or  want  of  Ju- 
risdiction upon  the  anthoritj  of  (1)  Stewart  T. 
City  of  Kanaaa  City.  239  D.  8.  14,  86  Sup.  Ct. 
IB,  60  L  Ed.  120;  Cayahom  RiTei  Power  Co. 


88  BUPBBMB  OOUBT  BEPORTBB 


.  Northern 


Ct.  e 


,&l  : 


(Oct  Term, 

T.  S.  aOO,  S7  Snp. 
by  et  al.  T.  Stew- 
Sup.  CL  264.  «2 
ate- Idaho  Mlnlns 
27  Sup.  OL  476; 
Ferris,  214  D.  & 
I.  914:  Brolan  t. 
_.  35  Sup.  Ct.  288. 


_- ,  24^  0. 
L.  Ed.  791 
Co.  T.  Hanli 
SI  L.  Ed.  T 
71,  29  Sup. 
United  SUt4 
S9  L.  Ed.S44. 

^"^  <M  D.  8.  nt) 

No.  77.  WiUle  M.  GOING,  adminlstnitrti 
of  Natban  W.  Going,  deceaoed,  plaintiff  in  er- 
ror, V.  NORFOLK  *  WESTERN  RAILWAY 
COMPANY.  Not.  23,  1918.  In  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Vir- 
rinia.  For  opinion  below,  aee  119  Va.  543.  89 
S.  E.  914.  Mr.  W.  L.  Welborn,  of  Roanoke,  Va., 
tor  nlalntlEF  in  error.  Messrs.  Waller  R.  Staplea, 
of  Roanoke,  Va.,  Theodore  W.  Reath.  of  Phila- 
ddphia.  Pa.,  and  Roy  B.  Smith,  ot  Norfolk,  Va., 
tor  defendant  In  error. 

I.    Affirmed  uiKin  the  authority 

0  r  Une  t.  Padgett.  2.36  U.  S. 
6  ,  Ct.  481.  59  L  Ed.  777;  Great 

1  !o.   V.   Knapp.  240   U.    S.   464. 

4  899,  60  L.  Ed.  745;  Southern 
I  !tl,  244  D.  S.  671.  674.  37  Sup. 
(                          ;d.  1321,  Ann.  Cas.  1918B.  -10. 

5  .  .  -  .  _  JO,  Milwaukee  &  St.  Paul  Ry. 
Co.  T.  O'Connor,  admin  iatratrix.  etc.,  248  tJ.  S. 
636.  39  Sup.  Ct  21,  63  L.  Ed.  — ,  decided 
November  1^  1918. 

^^■■"  (24S  tl.  S.  580) 

No.  728.  WILLIAM  WRIGLET.  JR..  COM- 
PANY, petitioner,  t.  L  P.  LARSON,  JR., 
COMPANY.  Not.  25,  1918.  For  opinion  be- 
low, see  263  Fed.  914.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeal*  tot  tha  Soventh  Glicult  denied. 


>v  Google 


ORB  r.  ALLEN 


NICODLIN  r.  O'BRIDN. 

(Snbmitted  Uoder  Bole  20  Oct.  21,  1918.    D«- 

'  dded  Dec.  6,  19ia> 

No.  113. 

1.  States  ^=12(3}— Extent  aho  Boukdabibb 
— Kehtuckt. 

Territorial  limits  of  Eentnckr  extend  acrou 
Ohio  river  to  low-water  mark  on  northerly  ehoro. 

2.  FiRH  ^=8  —  Pbotkction  bt  State  — Ohio 

No  limitation  on  power  of  Kentucky  to 
protect  fish  within  ber  boundarieB,  Including 
Ohio  riTcr  acrosii  to  low-water  mark  on  aorth- 
«rly  ahorp.  by  proper  legislation,  resolted  from 
mere  eetablisbment  of  concurrent  jurisdiction 
with  Indiana  bv  Virginia  Compact  (13  Hening'i 
Stat,  al  L.  c  14,  pp.  IT,  19). 

In  Error  to  the  Court  of  Appeals  of  tbe 
State  ot  Kentucky. 

Action  by  Prank  Nlcoulln  against  Jotm 
J.  O'Brien,  a  Justice  of  tlie  Peace,  to  restrain 
him  from  enforcing  a  Judgment.  From  Judg- 
ment denying  writ  of  proUbltton,  pialntilT 
Appealed  to  the  Supreme  Court  of  Kentncky, 
which  affirmed  (172  Ky.  473.  189  S.  W.  724), 
and  plaintiff  brings  error.    Affirmed. 

Ur.  Augnstns  E.  Wlllson,  ot  Lonlsvllle,  Ey., 
lor  plaintiff  In  error. 

Mr.  David  A.  Sachs,  of  LonlsTllle,  Ey.,  for 
defendant  in  errco-. 

«     •Memorandnm   (Hdnlon     by     Mr.     Justice 
McRBYNOLDS. 

Plalntur  In  error  was  adjudged  guilty  of 
violating  the  prohibition  of  a  Kentucky  stat- 
ute by  seining  tor  flsh  in  the  Ohio  river 
•outb  of  low-water  mark  on  the  Indiana  side, 
172  Ky.  473, 189  S.  W.  724.  We  are  asked  to 
liold  that  by  reason  of  the  Virginia  Compact 
(13  Hening'e  St  at  lArge,  c  14,  pp.  17,  16) 
Kentucky  had  no  power  to  regulate  fishing 
In  the  river  at  that  point  without  Indiana's 
concurrence;     The  provision  relied  upon  is 


poted  Btate,  or  the  territory  which  shall  remain 
within  the  limita  of  tbis  commonwealth  lies 
thereon,  shall  be  free  and  common  to  the  dti- 
zena  of  the  United  States,  and  tbe  respective 
Jurisdictions  of  this  con mon wealth  and  of  the 
proposed  state  on  the  river  as  aforesaid,  ibHll 
be  concurrent  only  with  the  states  which  may 
posaesB  the  opposite  shores  of  the  said  river." 

[1,  1]  The  territorial  limits  ot  Kentucky 
extend  across  the  river  to  low-water  mark 
on  the  northerly  Ehore.  Indiana  v.  Eentuckv, 
136  U.  S.  479,  616,  10  Sup.  CL  lOBl,  34  L.  Ed. 
329.  And  we  think  It  clear  that  no  llmita- 
tlon  np<Mi  the  power  ot  that  commonwealth 
to  protect  flsh  within  her  own  boundaries 
by  proper  l^:tslatlon  resulted  from  the  roera 
establishment  of  concurrent  Jurisdiction  by 
the  Virginia  Compact.  See  Wedding  v.  Mey- 
ler,  192  TJ.  S.  673,  24  Sup.  Ot  822,  48  L,  Dd. 
670.  66  L  B.  A.  833 ;  Central  B.  B.  Co.  v. 
Jersey  City,  209  U.  S.  473,  28  Sup.  Ct  562, 
«2  Ii.  Ed.  890;   Nielsen  v.  Oregon,  212  U.  8. 


315,  29  Sup.  Ct  883.  63  Ifc  Bd.  628 ;   McGow- 
an  V.  Columbia  River  Packers'  Ass'n,  245  D. 
S.  852,  38  Sup.  Ct  129,  62  li.  Ed.  842. 
The  Judgment  below  Is  affirmed. 

OBB  v.  ALLEN  et  aL 

(Submitted  Oct  14,  IdlS.     Decided   Dee.  9, 

1918.) 

No.  288. 

1.  CoDRTs  fc=366{l)— CoNSTrrtJTioNAiaTr  or 
State  Statute— ISt ate  Decisions. 

A  basic  contention  ot  plaintiff  appellant 
seeking  injunction  against  enforcement  of  Htate 
draiuBge  statute,  which  assumes  that  tbe  stat- 
ute baa  a.  significance  which  Supreme  Court  of 
state  has  eipresaly  decided  it  has  not  also  that 
Constitution  of  state  forbids  exertion  of  legisla- 
tive power  which  same  court  has  eipreaalv  held 
Legislature  possesoes,  cannot  be  sustained. 

2.  Coubtb  ^3107  ~  ConsTBDcnoN  or  Decj- 

A   basio  contention   ot   plaintiff   appellant, 

seeking  to  restrain  enforcement  of  state  drain- 
age EtBtut«,  which  disregards  line  of  conclusive 
decisions  of  Supreme  Court  of  the  United  States 
by  separatins  eipresBions  in  opinions  from  their 
conteit  in  onler  to  give  them  a  meaning  which 
the  opinions  do  not  sanction,  and  which  it  has 
been  repeatedly  declared  would  be  inconsistent 
with  decided  cases,  cannot  be  sustained. 

Appeal  from  the  District  CJourt  of  the 
United  States  tor  tbe  Southern  District  ot 
Ohio. 

Suit  by  Louis  H.  Orr  against  Henry  U. 
Allen  and  others.  From  Judgment  of  the 
District  Court  refusing  writ  of  Injunction 
(245  Fed.  486),  plaintiff  appeals.    AfBrmed. 

Mr.  Robert  J.  Smith,  ot  IPlqna,  Ohio,  for 
appellant 

Mr.  Oren  Brltt  Brown,  of  Dayton,  Ohla 
for  aHiellees. 

Memorandnm  opinion  by  the  CHIEF  JUS- 
TICE. 

The  "Ctmservancy  Act  ot  Ohio"  la  the  name 
given  the  statute  b|y  Its  first  section.  Its 
seventy-nine  sections  are  thus  atomized  in 
tbe  title: 

"To  prevent  floods,  to  protect  dties,  villages, 
farms  and  highways  from  inundation,  and  to 
authorise  the  orgHnization  of  drainage  and  con- 
servatian  districts."  Ohio  Oph  Code,  H  6828— 
1  to  6828-^79;   Iaws  of  Ohio,  voL  1(>4,  p.  13. 

Tbe  Statute  was  admittedly  designed  to 
prevent  the  recurrence  ot  the  unprecedented 


and  disastrous  flood  which  Invaded  the  Mi- 
ami Valley  in  1613.  Briefly,  there  was  pro- 
vlfiton  for  drainage  districts,  tor  boards  to 
plan,  construct  and  maintain  the  worlcs  con-5 
templated,  with  the  right  to  *exert  eminent* 
domain,  and  to  raise  money  by  taxation,  by 
assessments  for  beneflts,  and.  In  some  cases, 
by  Issue  ot  bonds.  Etvery  person  affected 
who  was  aggrieved  was  undoubtedly  given 
ample  means  by  tbe  statute  to  test  Judicially 
his  grievance. 

A  district  was  organized  embracing  land 
along  each  side  td  the  Miami  river  which  bad 

topl«  Htd  KBT-NDUBXa  In  all  Kv-KumbMed  SlIHls  and  IndUii^  '  ^ 


u. 


3»  aUI>BnUB  OOUBT  BEPOBXEB 


bMB  flooded  In  1913  or  whlcb  wm  required 
tor  reeervoir  sites  or  for  furnlBbloff  matarlaL 
The  appellant,  a  dtlzen  of  CftlUomlB  own- 
Ins  property  wltbln  this  district,  filed  bla 
bill  to  «iJoln  tbe  aifOTCemeDt  of  the  statute 
on  the  gronnd  tbat  it  was  repugnant  to  botb 
tbe  Confutation  of  tbe  state  and  tbat  of  tbe 
United  States.  Tbe  conrt.  organized  under 
section  266  of  tbe  Jndldal  Code  (Act  Marcb 
3,  IDll,  c.  231,  86  Stat.  1162  [Comp.  St  1916, 
I  1243]),  In  a  careful  and  clear  opinion  dis- 
posed adversely  of  erery  proposition  upon 
wblcb  tbe  ciHitentlon  was  based.  Tbe  in* 
Junction  was  refused.  Tbis  direct  appeal 
Wttc  takw. 

It,  1]  AU  Oie  ctMitentlons  rest  upon  one 
or  the  other  or  both  of  two  pn^ositlons: 
<D  Tbat  tbe  statute  la  unconstitutional  be- 
caose  Of  some  particular  proTlslon  relied 
upon;  and  (2)  becanse  of  tbe  Inherent  want 
of  <tmstitnt!onal  authority  by  government  to 
exert  the  powers  whlcb  tbe  statute  gave. 
Hie  first  assumes  that  the  statute  has  a  sig- 
nlBcance  which  the  Snpreme  Court  of  Ohio 
has  expressly  decided  it  has  not,  and,  in  ad- 
dition, tbat  the  Conatltntlon  of  tbe  state  tor- 
bids  the  exertion  ot  a  legislative  power  wblcb 
tbe  same  court  bos  expressly  held  tbe  liCgls- 
latnre  possessed.  The  second  disregards  a 
line  of  conclusive  dedstous  of  this  court 
which  leave  nothing  open  for  controversy, 
or,  which  Is  tantamount  thereto,  s^wrates 
expres^ons  In  otriulons  of  this  court  from 
their  context  in  order  to  give  to  tbem  a  mean- 
ing which  the  optalons  do  not  sanction  and 
wbldi  It  has  been  r^jeatedly  declared  would 
be  Inconsistent  with  the  decided  caaea 
g  Thus  CMicludlng,  we  think  nothing  Is  r»- 
•  gnlred  to  dls*pose  of  the  controversy  but  to 
cite  the  two  lines  ot  cases  referred  ta  (1) 
Bnyder  v.  Deeds,  91  Ohio  SL  407,  110  N.  E. 
1068;  Miami  Co.  v.  Dayton  et  aL,  92  Ohio 
BL  216,  110  N,  E.  726;  Oom'rs  v.  Gates,  83 
Ohio  St.  20.  84,  93  N.  E.  255:  State  ex  ret. 
Franklin  Oo^  Conservancy  District  t.  Tal- 
entioe,  94  Ohio  St  440,  114  N.  B^  947; 
(2)  Houdc  V.  Uttle  River  District,  239  U.  S. 
2S4,  262,  36  Sap.  Ot  68,  60  U  Gd.  266,  and 
cases  cited. 
AJbrmed. 

tutv.  B.tn 

UNION  PAO.  K.  CO.  V.  PUBLIC  SERVIOE 
COMMISSION  OP  MI8S0UK1. 


1.  COUUEBCX  ^369— InTBBRBEITCB  BT  PUB- 

uc  Ukbvios  Coiuaasion— Fee  roa  Bond  Is- 


acted  by  Pablie  Service  Commiaaion  of  Mis- 
souri for  certificate  ButhoriziuK  railroad  bond 
iMue  of  (31,848,900,  Mily  |3,000.000  worth  of 
railroad's  total  property  of  $281,000,000,  and 
■Ix-teuttaa  of  one  mile  of  main  track  out  ot  8,G00 
miles,  being  in  Missouri,  was  an  nnlawItU  In- 
terference with  commerce  amtog  States. 


2.  CoDBTS    ^9>891(1>  — SunxKB    Conn    or 
Unitev    States  —  Dtttt    to    DrrEBunne 
Waivbk  or  FsDSBAL  Ribht. 
It  is  the  doty  of  the  Supreme  Court  of  tbs 
United    SUtea  to   sxambia   for   itself  whether 
there  ia  any  basis  In  the  admitted  facta,  tit  in 
the  evidence,  when  tbe  facts  are  In  dispute,  for 
flDdlng  that  the  federal  riiht  Involved  baa  been 
waived  by  the  part;  complaining  ot  the  Judg- 
ment of  a  state  court 

8.  CoNsnTnnoifaL  lAw  ^»43^)~RiasT  •» 
Raise  QiTEmoN— Bsioppbi>— Dobess. 
AppllMtioii  bv  railroad  to  Pnblic  Servlae 
Commlsrioo  ot  Missouri  for  ewtificate  author- 
ising bond  issuer  and  acceptance  of  certiflcate, 
tor  whldi  fee  was  diarged  unlawfully  interfer- 
ing with  interstate  oonunerce,  held  made  under 
duress,  *>  that  railroad  wsa  not  estopped   U» 


stopped 


cure  certificate  and  to  recover  fee;  certificate  of 
commissioo  being  a  commerdal  necessity  for  to- 
sue  of  bonds. 

In  Error  to  tbe  Supreme  Conrt  ot  the  Stat* 
of  Uissonri. 

Writ  ot  review  by  tbe  Union  Pacific  Railroad 
Company  against  the  Public  Service  Commla- 
sion  of  the  State  of  Missouri  to  review  an  or- 
der of  the  Commission.  From  an  order  setting 
aside  the  order  and  remanding  the  case  to  the 
Commission  with  directions,  the  Commission 
sbpealcd  to  the  Supreme  Conrt  of  Missouri, 
which  reversed  and  remanded,  with  directions 
(2S8  Mo.  641,  187  S.  W.  827),  and  the  rail- 
road brings  error.    Reversed. 

Messrs.  N.  H,  Loomis,  of  Omshe,  Neb.,  H. 
W.  Clark,  of  New  York  City,  and  I.  N.  Watson, 
of  Kansas  City,  Mo.,  for  pliintiCf  in  error. 

Mr.  A.  Z.  Fsttersou,  of  Jefferson  City,  Mo., 
for  defendant  In  error. 

•Mr.  Justice  HOLMES  delivered  the  opln-  • 
Ion  of  the  Court 

This  case  concerns  tbe  validity  of  a  charge 
made  by  tbe  Public  Service  Commission  of 
Missouri  tor  a  certiflcate  autborlzlns  tbe 
Issue  of  bonds  secured  by  a  mortgage  ot  the 
whole  line  of  tbe  Union  Pacific  road.  Tbe 
statutes  of  Missouri  have  general  prohibi- 
tions against  tbe  Issue  of  such  bonds  wlthont 
the  authority  of  the  Commission,  Impose  ■» 
vere  penalties  tor  such  issne  and  purport 
to  Invalidate  the  bonds  It  It  takes  place. 
Moreover  the  bonds  would  be  unmnrketaUe 
if  tbe  certificate  were  refused.  Upon  these 
considerations  the  plalntUT  in  error  applied. 
In  all  the  States  tbrougb  whldi  its  line  pass- 
ed, for  a  certificate  autborixiug  tbe  issue  ot 
bonds  to  the  amount  of  $31,818,900.  The 
Missouri  Commission  granted  the  aatbority 
and  diarged  •  fee  of  <10,962.25.  Tbe  Rail- 
road Company  accepted  the  grant  as  requir- 
ed by  Its  terms,  but  protested  In  writing 
against  the  charge  as  an  unconstitutional 
interference  with  Interstate  commerce^  and 
gave  notice  that  It  paid  under  duress  to 
eacape  the  statutory  penalties  and  to  prevent 
the  revocation  of  tbe  certificate.  It  moved 
for  a  rehearing  on  the  ground  that  tbe  stat- 
utes of  Mlssonri,  If  they  gave  tbe  Commission 
Jurisdiction,  did  cot  purport  to  anthorlze  the 
charge,  or,  if  they  did  purport  to  do  ao  and 
to  Invalidate  an  Issue  without  the  Commis- 
sion's assent,  were  in  conflict  with  the  Con- 
Btltntloa  ot  tbe  United  States.    The  reheai^ 

■U  sad  Indeiea^S        ' 


le  Uple  sad  KBY-MUHBKR  la  all  Kay- 


Ins  was  denied  and  thereniwii  tbe  Railroad, 

fimreaant  to  State  Law,  applied  to  a  local 
Court  tor  a  certiorari  to  set  *tbe  Commlssloii's 
Jndgment  aalde  aa  an  Interference  with  la- 
terstata  commerce  and  as  bad  under  tbe 
Fourteenth  Amendment  The  Ckiurt  dedded 
that  tbe  charge  wae  unreasonable  and  that 
the  minimum  atatutorr  fee  of  $250  should 
liave  been  charged.  On  appeal  bj  the  Com- 
mlasIoD  the  Supreme  Court  held  the  Railroad 
ett<Qped  by  Its  application,  reTersed  the 
Court  below  and  upheld  tbe  chorxe.  268  Ma 
«41.  187  S.  W.  827. 

[1]  The  Ilailroad  Compauy  la  a  Utah  coi^ 
fwratton  baTlng  a  Une  over  thlrty-flve  hmi- 
dred  miles  long,  extending  throi^  sereral 
States,  bom  Kanaas  at;,  Missonrl,  and  else- 
where, to  OgAau  Utah.  It  has  only  about 
•ix-tenths  of  one  mile  of  main  traA  In  Mis- 
souri, and  Its  total  property  there  U  valued 
at  a  little  mora  than  three  million  dollars, 
out  of  a  total  Talnatlon  of  over  two  hundred 
and  eighty-one  mllllous.  The  bonds  were  to 
reimburse  the  Company  for  expenditures  of 
which  agatu  less  than  one  hundred  and  twen- 
^•fiTe  thousand  dollars  had  been  made  In 
Mlssourt.  The  bualnees  done  by  the  Rollr 
toad  in  Missouri  Is  wholly  Interstate.  On 
these  bets  It  is  plain,  on  principles  now 
established,  that  the  charge,  which  In  ac- 
cordance witb  the  letter  of  the  Missouri 
■tatntes,  was  Oxed  by  a  percentage  on  ther 
total  Issue  contemplated,  was  an  unlawful 
Interference  with  commerce  among  the 
Statea.  Loon^  r.  Crane  Co.,  245  D.  8.  178, 
188,  SS  Sup.  CL  8S,  62  L.  Ed.  230 ;  Interna- 
tlooal  Paper  Co.  t.  Massachusetts,  246  U.  S. 
135,  88  Sup.  Ct  292,  62  L.  Ed.  624,  Ann.  Cas. 
1S180,  617. 

[1]  The  Supreme  Court  of  the  State  avold- 
«d  this  question  by  holding  that  the  appli- 
cation to  the  Commis^on  was  volootary  and 
hence  that  the  RaUioad  Ccnnpany  was  estop- 
ped to  decline  to  pay  the  statutory  compen- 
sation. It  Is  argued  that  a  decision  on  this 
ground  excludes  the  Jurisdiction  of  this 
Court.  But  the  later  dedsiona  show  that 
such  la  not  the  law  and  that  on  the  con- 
trary It  la  the  duty  of  this  Court  to  ex- 
amine Cor  Itself  whether  thero  la  any  basis 
In  the  admitted  facta,  or  in  the  evidence 
P  when  the  facts  aro  In  dispute,  for  a  finding 
•  that  the  federal  "right  has  been  waived. 
CrMwiU  T.  Qrand  Lodge  Knlgbts  of  Pythlaa, 
225  U.  S.  246,  32  Sup.  Ct  822,  56  L.  Ed.  1074. 
Vfen  It  otherwise,  as  conduct  under  duress 
InvolTes  a  choice.  It  always  would  be  possible 
for  ft  State  to  Impose  an  nuconsUtntlDnai 
burden  by  the  threat  of  penalties  worse  than 
It  In  case  of  a  failure  to  accept  It,  and  then 
to  declare  the  acceptance  voluntary,  as  was 
attonpted  In  Atchison,  Topeka  ft  Santa  Ed 
Ry.  Co.  T.  O'Connor,  223  TJ.  3.  280,  32  Sup. 
Gt  216,  66  L.  Ed.  436,  Ann.  Cao.  1913G, 
IKSO. 

[1]  On  the  facts  we  can  have  no  doubt  that 
0>e  applleatltm  for  a  certificate  and  the  ac- 
n^tim  of  It  wero  made  tinder  duress.  Tbe 
cerUAcftta  waa  a  commerdal  neceaslty  for  the 


Issue  of  the  bonds.  The  statutes.  If  applica- 
ble, purported  to  Invalidate  the  bcnids  and 
threatened  grave  penalties  If  the  certificate 
was  not  obtained.  Tbe  Ballroad  Company 
and  Its  officials  were  not  bound  to  take  the 
risk  of  these  threats  being  verified.  Of 
course,  it  was  for  the  interest  of  the  Com- 
pany  to  get  the  cerilficate.  It  always  Is  for 
the  interest  of  a  party  under  duress  to 
choose  the  leaatx  of  two  evils.  But  the  fact 
that  a  choice  was  made  according  to  Inter- 
est does  not  exclude  duress.  It  Is  the  char- 
acteristic of  duress  properly  so  called.  The 
EUza  Lines,  199  V.  8.  119,  130,  131,  26  Sup. 
Ct  8,  CO  L.  Ed.  IIB,  4  Ann.  Cas.  406.  If, 
aa  tnay  be,  the  Supreme  Court  of  the  Stat* 
regarda  or  will  regard  this  statute  as  Inap- 
plicable, Public  Service  Commission  v.  Union 
Padflc  R.  B.  Ca,  271  Mo.  208,  197  B.  W.  88, 
probably  the  State  would  not  wish  to  ratala 
the  charge^  but  wo  repeat,  the  Railroad  Com- 
pany was  not  bound  to  take  the  risk  of  the 
decision,  and  no  proceeding  has  been  pointed 
out  to  us  by  which  It  adequately  could  have 
avoided  evils  that  made  It  practically  Im- 
possible not  to  comply  with  tbe  terms  of  the 
law.  Atchison,  Topeka  &  Santa  7^  R.  R. 
Co.  T.  O'Connor,  223  U.  8.  2S0,  286,  82  Sup. 
Ct  216,  66  L.  Ed.  436,  Ann.  Oaa.  19120, 
1050; 
Judgment  reversed. 

(HSQ.  B.UI} 

PBTRIE  et  at  V.  NAMPA  &  MERIDIAN 

IRR.  DIST. 

CArgoMl  Kov.  JS,  1918.    Dedded  Dwi.  8,  1918.) 

No,  47. 

1.  Couan   «=3391(10)    —   Bsbob  to    Stats 
CouBT— PiDEEAi.  QnxsnoH— Dub  Pbocbss. 

A  federal  question  was  presented  in  pro- 
ceeding in  a  itate  court  by  sn  irrisstlon  dis- 
trict lor  confirmation  of  contract  for  the  fur- 
nishing of  water  by  the  Dnited  States  to  tha 
district,  by  answer  and  croM-complaint  of  own- 
ers of  property  within  the  district,  alleging  the 
contract  would  oblige  them  to  pay  an  assess- 
ment  for  water  rights  which  they  did  not  re- 
quire, becauae  they  had  enffideut  water,  that 
tbere  was  no  authority  under  tbe  lam  of  the 
United  States  for  the  contract,  and  that  for 
these  rtaaons  it,  if  approved,  would  deprive 
them  of  property  without  due  process  and  witlt- 
ont  compenaation,  in  contravention  of  this 
fourteenth  Amend  mimt. 

2,  GOT7BTB  ^=9391(4)~-Ebbob  to  State  CotJBT 
— FxDKaAL  Question, 

Even  if  the  state  Supreme  Court  dedded  ft 
federal  question  adversety  to  plaintifCa  In  error, 
it  wiU  not  be  considered,  but  writ  of  error  to 
that  court  will  be  dismissed;  It  having  alao  de- 
cided against  them  on  an  mdependent  ground 
broad  enough  to  support  the  judgment,  and  ba>> 
ed  wholly  on  state  statutea  and  procedure,  that 
the  crosB-compIaInt  presenting  the  federal  guesi 
tion  was  premature,  and  immaterial  to  the  ques- 
tion presented  by  the  petition,  and  should  nave 
been  stricken. 

In  Error  to  the  Suprsne  Gotut  of  the  State 
of  Idaho. 

Proceeding  by  Uie  Nampa  ft  Meridian  Ir- 
rigation District  against  James  Q.  Petrie  and 
others.  Judgment  for  plaintiff  was  afflimed 
by  tha  Suprems  Court  of  Idaho  (28  Idolv 
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22T,  US  Pac  42B),  and  defendanta  bring  er- 
ror.   Dlamlssed. 

Mr.  Oliver  O.  Haga,  of  Boise,  Idabo,  tor 
platntilTB  Id  error. 

Mr.  B.  B.   Stontemyer,  of  BoUe,  Idaho, 
S  for  defendant  In  error. 

*      'Mr.  Justice  CLABED  dellrered  Uie  opinion 
of  the  Court. 

Tbe  Board  of  Directors  of  tbe  Nampa  & 
Meridian  Irrigation  District,  a  quasi  nranld- 
pol  oorparatl*n,  organized  under  the  laws  of 
Idaho  (Pioneer  Irrigation  District  v.  Walker, 
20  Idaho,  605,  110  Pac.  304 ;  Colburn  t.  Wil- 
son, 23  Idaho,  337,  130  Pac  381),  (Had  an 
amended  petition  Id  the  district  court  of  that 
state,  praying  for  the  examination,  approv- 
al, and  conflrmatlon  by  the  court  of  a  con- 
tract which  it  desired  to  enter  Into  with 
the  United  States  govemmeDt,  acting  throu^ 
the  Secretary  ot  the  Interior,  which  pro- 
vided that  the  United  States  should  sell  and 
th«  Irrigation  district  should  purchase,  and 
In  the  manner  prescribed  pay  for,  a  supply 
of  water  to  irrigate  an  extensive  tract  of 
arid  land  within  the  district,  and  to  snppli 
ment  an  insofflclent  supply,  for  other  lands, 
which  the  district  had  theretofore  acquired 


th^  property  wlthont  due  procMs  of  law 
and  without  compensation.  In  violation  of 
the  Fonrieentb  Amendment  to  the  Gonstlta- 
tlon  of  the  United  States.  A  permanent  In- 
junction was  prayed  for,  restraining  the  petl- 
ttonere  from  entering  into  the  proposed  con- 
tract and  from  levying  aseessmenta  to  carrr 
it  into  effect 

The  District  Court  approved  the  contract, 
upon  a  full  finding  of  facts,  and  Its  jodK- 
ment  was  affirmed  by  the  Supreme  Court  ot 
the  state  In  a  Judgment  which  we  are  asked 
to  review  upon  this  writ  of  error.  «■ 

*A  motion  to  dismiss  the  writ  of  error  was? 
postponed  until  the  hearing  upon  the  mer- 
its, which  has  now  been  had. 

The  statement  which  we  have  made  of  the 
Issues  presented  by  this  record  shows  that 
the  first  ground  of  the  motion — that  a  federal 
question  was  not  presented — cannot  be  sus- 
tained. Tregea  v.  Modesto  Irrigation  Dis- 
trict. 164  D.  S.  179,  180,  17  Sup.  Ct.  62,  41 
h.  Ed.  300. 

[1]  But  the  second  ground  of  the  motion  to 
dimnlss  is  valid,  vis.  that,  even  if  It  be  con- 
ceded that  the  Supreme  Conrt  decided  a 
federal  question  against  the  plalntlfts  in 
■,  nevertheless  the  court  decided  against 


from  other  sources.    The  proposed  contract  |  mem  also  upon  sn  Independent  ground,  not 


also  provided  that  the  United  States  and  the 
district  should  sharo  In  the  expense  of  con- 
structing a  system  of  drainage,  to  reclaim 
.considerable  sreas  ot  land  witbln  the  dls- 
3  trict    which    had    become    "water-logged" 
•  'through  seepage  from  both  the  government 
and  the  district  systems  of  Irrigation,  and 
to  prevent  threatened  damage  to  other  lands 
from  sDch  seepage. 

[I]  The  proceeding  Involved  Is  prescribed 
by  Ote  state  statutes,  which  provide  that  when 
audi  a  petition  is  filed  tbe  conrt  shall  fix 
a  day  for  hearing,  and  shall  notify  the  per- 
sons Interested  therein  by  publication,  tor 
four  weeks,  in  a  newspaper  published  in  the 
county.  Any  persons  Interested  in  the  sub- 
ject-matter may  demnr  to  or  answer  the  pe- 
tition, and  the  rules  of  pleading  and  prac- 
tice prescribed  In  the  Code  ot  ClvU  Proce- 
dure of  the  stste  (Revised  Codes  Idaho,  voL 
1,  tit.  14,  c  4.  if  2307,  2308,  and  2401)  are 
made  applicable. 

The  required  notice  having  been  given,  the 
plaintiffs  In  error,  owners  of  lands  within 
the  irrigation  dUtrlct,  filed  an  "answer  and 
cross-complaint,"  tn  which  they  denied  many 
allegations  ot  the  petition,  and  afilrmatively 
alleged:  That  it  the  contract  should  be  en- 
tered Into  they  would  be  obliged  to  pay  an 
assessment  of  $75  upon  each  acre  of  their 
land  for  vrater  righta  which  they  did  not 
require,  because  they  had  a  sufficient  supidy 
from  other  sources ;  that  neither  the  United 
States,  nor  the  Secretary  of  the  Interior, 
nor  the  irrigation  district  had  authority  un- 
der tbe  laws  of  the  United  States  to  enter 
into  the  contract;    and  that,  for  these  rea- 


Involvtng  any  federal  question  and  broad 
enough  to  support  the  Judgment,  and  for  this 
reason  the  federal  question  Involved  will  not 
be  considered  on  tbls  writ  of  error,  under 
a  series  of  decisions  by  this  court  extending 
at  least  from  Ellnger  v.  State  of  Missouri. 
18  WalL  267,  203,  20  L.  Ed.  636,  to  Enter- 
prise Irrigation  District  et  aL  v.  Farmer^ 
Mutual  Canal  Co.,  243  U.  8.  107,  164,  ST 
Sup.  CL  318,  61L.  Ed,  644. 

While  the  state  Supreme  Court  finds  that 
the  United  States,  acting  through  the  Secre* 
tary  of  the  Interior,  could  lawfully  enter 
into  the  proposed  contract  and  that  the  ap- 
proval and  confirmation  of  it  by  tbe  court 
would  not  deprive  the  plaintiffs  In  error  ot 
their  property  without  due  process  ot  law 
or  without  compensation,  yet  the  conrt  also 
holds  that  the  "cross-corn plalut,"  in  whtdi 
these  federal  rights  aro  asserted,  waa  filed 
prematurely  under  the  statutes  and  practice- 
of  the  state  of  Idaho,  and  that  no  charge  or 
burden  would  be  Imposed  upon  the  lands  of 
the  plalntlfts  in  error  by  the  approval  of  the 
contract,  assuming  that  It  should  be  eiecut- 
od.  This  for  the  reason  that  the  state  stat- 
ute provides  that  any  assessments  upon  sucb 
lands  to  carry  Into  effect  tbe  purposes  of 
the  contract  must  subsequently  be  made  by 
the  Board  of  Directors  of  the  Irrigation  Dis- 
trict on  the  basis  of  benefits  conferred,  at 
a  meeting  of  the  board,  to  be  held  at  a  t^")"- 
and  place  ot  which  the  owners  of  the  landsS 
to  be  'charged  must  be  notified  by  postal  card  • 
and  by  newsimper  publication.  Revised 
Codes   Idaho,  vol.   1.  Ut.  14,   c.  4,   |  2400. 


„,^  it  it  were  approved  and  entered  Into,  I  At  such  meeting  the  landowner  may  object 
the  plaintiffs  In  error  would  be  deprived  of  '  to  any  proposed  asseasmfflit  on  his  land,  anA 
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U  the  objection  1b  overruled  by  the  board, 
Knd  be  does  not  consent  to  tbe  aBsesament  as 
finally  detftrmlned,  such  objection  sball,  wlth- 
<nit  further  proceeding,  be  regarded  aa  ap- 
pealed to  the  dlBtrlct  conrt,  and  shall  there 
again  be  heard  In  proceedings  to  conflnn  the 
assessment.  It  Is  expresrif  provided  that 
npon  anch  hearing  the  court  shall  disregard 
every  error.  Irregularity,  or  omtaslon  whlcb 
<Ioea  not  affect  the  substantial  rights  of  any 
party,  and  shall  correct  any  error  which  may 
be  found  In  Buch  assessment,  or  any  lujas- 
tlce  whlcb  may  result  from  It. 

For  this  reason  the  conrt  held  tbat  tbe 
claims  stated  in  tbe  "crosBK»inpjalnt"  were 
prematurely  assenea,  were  "wiioiiy  Imma- 
terial" to  the  Inquiry  presented  by  the  peti- 
tion of  the  district,  and  "ahonld  have  been 
stricken  from  the  answer."  We  cannot  doubt 
that  this  conclusion  of  the  state  Supreme 
Court,  hosed  as  It  is  wholly  on  state  stat- 
utes and  procedure,  Is  broad  enough  to  sns- 
taln  the  Judgment  rendered.  Irrespective  of 
the  disposition  of  any  federal  question  In- 
volved, and  therefore  the  writ  of  error  will 
be  dismissed. 

(M  V.  a.  71) 

STERRETT   v.    SECOND   NAT.   BANK   OP 

CINCINNATI,  OHIO. 
(Ar^ied  Nov.  8,  191S.     Decided  Dec.  8,  1918.) 

No.  378. 
1,  Receivers  ^=210— Suit  ik  Fobbioh  3n- 

BIBDTCTIOH. 

It  1b  settled  doctrine  la  federal  Juriaprudence 
that  a  chancery  receiver  haB  no  aathority  to  sue 
in  the  courts  of  a  foreign  juriadiction  to  recov- 
er demonilB  or  property  situated  therein ;  his 
fuBCtione  and  authority  being  confined  to  the 
JurlwlSetioD  of  tiis  appointment,  and  the  practice 
permittiDK  application  for  ancillary  receivenhip 
la  a  foreign  jurisdiction  where  local  assets  may 
be  recovered,  and.  if  necessary,  administered, 
a.  CODBTS  «=96(1)— Federal  Ruli— Chanqb. 

The  contrary  rule  having  become  the  settled 
kw  of  the  federal  courts,  if  the  powers  of  cban- 
cerv  receivers  are  Co  be  enlarg^  to  give  tbem 
auuiority  to  sue  beyond  the  jurisdiction  of  the 
appointing  court,  such  extension  of  authority 
trust  come  from  leglalatlon,  not  from   judicial 

S.  Receivers  i8=>210— Authobitt  to  Sdz  m 

FORBinn    JUBIBDICTIOS. 

In  view  of  Code  Ala.  1907,  H  8009,  8511, 
3512.  3500,  Alabama  receiver  of  a  banking  cor- 
poration Iwid  not  vested  with  title  to  its  asaeta 
MM  assignee  or  statutory  aucceasor  so  aa  to  au- 
tfaorizu  him  to  bug  for  their  recovery  In  a  foreign 
fedei'ul  jurisdiction. 

Writ  Of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Slxtb  Cir- 
cuit 

Suit  by  W.  C.  Sterrett,  as  receiver  «f  tbe 
Alabama  Trust  ft  Savings  Company,  against 
the  Second  National  Bank  of  Cincinnati, 
Ohio.  From  the  decree  of  the  District  Court, 
t»th  parties  appealed  to  the  Circuit  Court 
of  Appeals,  whlcb  reversed  (246  Fed.  753, 
169  C.  a  A.  55),  and  plaintiff  petltlona  for 
certiorari.  Decree  of  the  Circuit  Court  of 
Appeals  affirmed. 


Uessra.  Edmund  H.  Dry«r  utd  Fom^ 
Johnston,  botb  of  Birmingham,  Ala.,  for  pe- 
Utloner. 

Ur.  lAwrence  Maxwell,  of  Cincinnati, 
Oblo,  for  reapoudent. 

*Mr.  Justice  DAT  delivered  the  opinion  of* 
tbe  court. 

Tbe  plaintiff,  as  receiver  of  the  Alabama 
Trust  ft  Savings  Company,  a  banking  cor- 
poration oi^anlzed  under  the  laws  of  tbe 
state  of  Alabama,  filed  his  bill  In  tbe  United 
States  District  Court  for  the  Southern  Dis- 
trict of  Oblo.  against  tbe  Second  National 
Bank  of  ClnclDuatl  to  recover  sums  of  moo^ 
for  which  he  alleged  the  Second  National 
Bank  was  liable  on  account  of  certain  trans- 
actions which  had  taken  place  between  the 
National  Bank  and  the  Savings  Company 
and  Its  officers  the  details  of  which  It  Is  un- 
necessarj'  to  set  forth.  Upon  flnal  hearing 
tbe  District  Court  found  the  defendant  liable 
for  tbe  application  of  a  balance  of  the  Sav- 
ings Company's  deposit  in  the  National  Bank, 
upon  paper  held  by  It  on  which  tbe  Savtuga 
Company  appeared  as  principal  maker,  but 
which  waa  found  to  have  been  given  for  the 
benefit  of  certain  of  the  Savings  Company's 
offlcera  Plaintiff's  remaining  claims  were 
rejected.  Botb  partlea  appealed  to  the  Cir- 
cuit Conrt  of  Appeals  for  tbe  Sixth  Circuit, 
which  reversed  tbe  decree  of  the  District 
Court,  upon  the  ground  that  the  receiver  had 
no  authority  to  bring  the  suit  (246  Fed.  763, 
ISd  C.  C.  A  66),  and  the  case  is  here  on 
writ  of  certiorari  to  tbe  Circuit  Court  of  Ap- 

In  the  year  1911  certain  creditors  of  the 
Savings  Company,  an  Alabama  corporatl<»i, 
filed  a  bill  against  It  In  a  chancery  court  of 
Alabama  alleging  Its  insolvency. 

The  chancery  conrt  on  April  27,  1611,  i«i- 
dered  a  flnal  administration  decree  wherein 
It  found  that  the  defendant  Savings  Com- 
pany was  Insolvent;  that  Its  assets  consti- 
tuted a  trust  fund  for  the  payment  of  Its 
creditors,  and  the  same  should  be  marabaled 
and  administered  In  that  court;  tbat  the  de- 
fendant was  a  corporation  organized  under 
the  General  Laws  of  Alabama;  tbat  npong 
final  ■settlement  it  should  be  dissolved;  tbat* 
It  bad  suspended  business  and  was  not  about 
to  resume  tbe  same,  and  could  not  do  so  with 
safety  to  the  public ;  tbat,  therefore,  W.  O. 
Sterrett  be  appointed  receiver  of  defendant, 
and  empowered  and  directed  to  demand  and 
take  Into  bis  possession  all  of  tbe  defend- 
ant's assets  and  property  to  whlcb  it  was 
entitled  and  to  recover  the  same  and  reduce 
it  to  money,  and  administer  tbe  same  under 
the  further  order  of  the  court.  And  the 
court  further  authorized  the  receiver  to  em- 
ploy connael  and  to  bring  such  actions  at  law 
or  in  equity  as  he  mlg^t  be  advised  and  to 
incur  such  expenses  as  might  be  necessary. 
Later,  on  March  8,  1912,  the  Alabama  ctian- 
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cciT  court  spodflctUIy  directed  the  receiver, 
plalntlS  berelo,  to  bring  tbls  suit  In  tbe  Dl»- 
trlct  Court  of  tbe  United  States  tor  tbe 
SoutberD  District  of  Ohio,  Western  Dlriaion. 

The  material  parts  of  tbe  set^tlons  of  tbe 
Code  or  Alabama  (1»0T,  vol.  2,  pp.  430,  433), 
pertinent  to  tbls  case,  provide  as  follows: 

"350©.  •  •  •  The  aaaetB  of  ineolvent  cot- 
potationB  constitute  a  trust  fund  for  the  pay- 
ment of  the  (Teditnrs  of  such  corporations, 
which  may  be  marehaled  and  administered  in 
coucta  of  equity  in  this  state." 

Section  3511  provides  for  tbe  dissolution 
of  corporations  by  action  of  tbe  stockbolders, 
and  enacts  tbat  tbe  court — 
"  •  "  "  shall  appoint  a  receiver  of  all  the 
booha,  property,  and  assets  of  the  corporation 
•  *  •  (who)  shall,  under  the  direction  of  the 
conrt,  collect  all  debts  due  tbe  corporation,  and 
sell  all  the  property,  real  and  personal,  of  the 
corporation,  pay  the  debts  thereof  ratably  or 
in  full  B3  the  funds  realized  may  admit,  and 
divide  the  residue  after  the  debts  and  costs  are 
paid,  among  the  Bererot  classes  of  stockholders, 
according  to  tha  amount  owned  by  each,  and  ac- 
cordine  to  the  preferences,  if  any,  of  the  several 
classes  as  provided  In  the  certificates  of  incor- 

eporation." 

•  'Section  3512  covera  tbe  appllcatlou  for  re- 
ceivership and  dlssolatlon  of  Inaolvent  cor- 
porations upon  bill  of  creditors  or  stockhold- 
ers In  the  chancery  court,  and  provides: 

"  •  *  •  Tbe  court  •  •  •  may  appoint  a 
receiver  of  all  the  property  and  assets  of  the 
corporation  *  ■  •  (who)  under  the  direction 
o(  the  court,  must  exercise  the  same  powers 
and  perform  the  same  doties  as  are  required 
of  receivers  in  the  next  preceding  section,  and 
otherwise  manage  tbe  affairs  of  the  corporation 
pending  final  settlement  thereof  as  the  court 
shall  direct    •    ■    • " 

There  la  also  a  provision  for  proceedlnsB 
by  tbe  attorn^  general  (page  444) : 

"3560.  Proceedtnga  when  bank  found  not  sol- 
Tcnfr— Whenever  the  treasurer  finds  that  a  bonk 
or  corporation  chartered  by  tha  laws  of  this 
state  and  doing  a  banking  business,  is  not  in  a 
solvent  condition,  he  shall  immediately  report 
the  condition  of  tbe  bank  to  the  governor,  and 
tha  governor  shall  direct  the  attorney  general 
to  institute  proceedings  in  a  court  hanng  Juris- 
diction in  the  county  where  the  bank  or  parent 
bank  is  located,  to  put  tha  bank  in  the  hands 
of  some  competent  person,  who  shall  give  bond 
in  an  amount  to  be  fixed  by  the  judge  (or  tha 
faithful  discharge  of  his  dudes,  --■'  —'■' ■— 


Tbe  qnestlon  presaited  for  our  considera- 
tion la  whether  the  receiver  appointed  in  tbe 
chancery  conrt  is  authorized  to  sae  in  the 
federal  court  for  the  recover;  of  su<A  prc^ 
erty. 

[t,  1)  Since  the  decision  of  this  court  In 
Booth  V.  Clark,  IT  How.  322,  16  I*  Ed.  164. 
it  is  tbe  settled  doctrine  In  federal  Jnrla- 
pmdence  tbat  a  cbancerr  receiver  has  no 
authority  to  sue  In  tbe  courts  of  a  foreign 
Jurisdiction  to  recover  demands  or  property 
therein  situated.  The  functions  and  anthor- 
{;  Ity  of  such  receiver  are  confined  to  the  Jnrie- 
■  diction  In  which  *he  was  appointed.  The  rca- 
sons  for  this  rule  were  fully  discussed  In 
Bootb  V,  Clark  and  have  been  reiterated  In 


later  decUlMU  of  this  conrt.  Bale  v.  AlUn- 
son,  188  U.  S.  S6,  23  Sup.  Ct  244,  47  L.  Ed.- 
380;  Great  Western  Mining  ft  Manufacltir- 
Ing  Co.  V.  Harris,  198  U.  S.  661,  575,  BTt,. 
25  Sup.  Ct.  770,  49  L.  Ed.  1163 ;  Eeatiey  v> 
Furey,  226  U.  S.  399,  403,  33  Snp.  Ct.  121. 
57  L.  Ed.  273.  This  practice  has  become- 
geueral  In  tbe  courts  of  the  United  States. 
and  is  a  system  well  understood  and  fol- 
lowed. It  permits  an  application  for  an  an- 
cillary receivership  In  a  foreign  Jurlsdictlon- 
where  the  local  assets  may  be  re<.-overed  and, 
1(  necessary,  administered.  The  system  ea- 
tabllshed  In  Bootb  v.  Clark  has  become  tbe- 
settled  law  of  tbe  federal  courts,  and,  If 
tbe  powers  of  chancery  receivers  are  to  be 
enlarged  In  such  wise  as  to  give  them  au- 
thority to  sue  beyond  the  Jurisdiction  of  tbe- 
appointlng  court,  such  extension  of  authority 
must  come  from  legislation  and  not  tron> 
Judicial  action.  Great  Western  Mining  ft 
Manufacturing  Co.  v.  Harris,  supra,  19S  U. 
S.  page  577,  25  Sup.  Ct  770,  49  L.  Ed.  1163. 

[3]  Gonna^  for  petitioner  insists  tbat  tba- 
case  is  not  ruled  by  the  doctrine  of  Booth 
V.  Clark,  end  that  under  tbe  Alabama  stat- 
utes end  tbe  decisions  of  the  Supreme  Court 
of  tbat  state  tbe  title  to  the  property  of  thfr 
Trust  Company  Is  vested  In  the  receiver  In 
such  wise  that  he  Is  authorized  to  sue  for  itb 
recovery  In  the  courts  of  a  foreign  jurisdic- 
tion. If  this  contention  is  well  founded 
there  Is  no  question  of  tbe  authority  of  tbe 
recover  to  prosecute  the  action.  Relfe  v. 
Bundle,  103  U.  8.  222.  26  L.  Ed.  337 ;  Haw- 
kins V.  Glenn,  131  U.  3.  319,  9  Sup.  Ct.  739, 
33  L.  Eld-  184 ;  Bembeimer  v.  Converse,  20ft 
U.  S.  616,  634,  27  Sup.  Ct.  705.  61  L.  Ed. 
1163;  Converse  v.  Hamilton,  224  U.  S.  243, 
257,  32  Sup.  Ct.  415,  66  L.  Ed.  749,  Ann.  Cos. 
1913D,  1292;  Eeatiey  v.  Furey,  226  D.  S. 
399,  403,  S3  Sup.  Ct.  121,  67  L.  Ed.  273. 

The  Alabama  cases.  Gates  v.  Smith,  17& 
Ala.  39,  67  South.  438 ;  Montgomery  Bank  A 
Trust  Co.  V.  Walker,  181  Ala.  368,  61  South. 
961;  Cobbs,  Receiver,  v.  Vizard  Investment 
Co.,  182  Ala.  372,  62  South.  730,  Ann.  Cas. 
1915D,  801;  Coffey  v.  Gay,  191  Ala.  137.  CT 
South.  681,  L.  K  A.  1915D,  802 ;  Hundley  v. 
Hewitt,  195  Ala.  647,  71  South.  419— are  fuUy 
reviewed  in  tbe  opinion  of  tbe  Circuit  Court 
of  Appeals.  To  rehearse  them  now  would 
be  but  a  r^wtition  of  what  Is  said  In  that 
opinion.  ga 

■An  examination  of  tbe  sections  of  tbe  stat-  • 
utes,  here  involved,  In  tbe  light  of  tbe  de- 
cisions of  the  Supreme  Conrt  of  Alabama, 
does  not  In  our  opinion  warrant  the  conclu- 
alon  tbat  Utle  is  vested  in  tbe  receiver  as 
assignee  or  as  statutorr  successor  of  the  in- 
solvent corporation  In  such  wise  as  to  au- 
thorise tbe  action  to  recover  in  a  foreign 
Jurisdiction.  Collectively,  these  sections  pro- 
vide for  a  receivership  to  administer  the 
property  and  assets  of  tbe  insolvent  corpora* 
tlon  under  the  authority  and  directi<»i  of  the 
appointing  court.    The  statutes  do  D^k  imb- 
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dertake  to  vest  )a  Oie  recdrer  an  estate  la 
the  property  to  be  administered  tor  t&e  Ii^i' 
eflt  of  creditors  as  was  the  case  In  Bern- 
helmer  t.  Converse,  snpra,  and  GonTerse  v. 
Hamilton,  aapra.  In  wblch  tbe  right  to  sne 
Id  tbe  conrts  of  a  foreign  JortsdlctlOD  wqb 
sustained. 

The  Orcult  Conrt  of  Appeals  left  open  the 
question  of  the  right  to  apply  for  an  ancll- 
lai7  receivership  In  the  District  Court;  and 
tbe  efTect  of  such  appointment.  If  made,  up- 
on tbe  pendlag  snit.  We  pursue  the  lilce 
(»urse,  and  as  such  an  application  could  only 
orl^oate  In  the  District  Coort  we  express 
no  opinion  concerning  It. 

The  decree  of  the  Clrcnlt  Coort  of  Appeals 
la  affirmed. 

(Se  c.  s.  K) 

WATTEES  V.  PEOPOl  OF  STATE  OF 

MICHIGAN. 

<Sabiiiitted  Nor.  19,  I&IS.     DvMtA  Dec  fi, 

1918.) 

No.  ca. 

CouKTS  4=3366(6)  —  Fedebal  Coubts  —  Fon- 
LowiNo   State  Coubts— CoRSTBucnon  ov 

OaOINAKCC 

The  state  conrt  haTing  conitrued  an  ordi- 
nauce  declaring  It  nolawful  to  engage  In  ped- 
dling an;  good*  witboot  a  license  to  apply  to  on 
isolated  transacUon,  a  sale  of  two  Bmall  articles 
Kt  reat  in  tbe  state  before  the  sale,  though  de- 
fendant's business  was  otherwise  Interstate  com- 
merce, Jadgment  of  state  court  must  be  affirmed. 

In  Error  to  tbe  Supreme  Conrt  of  tbe  State 
ot  Ulchlgan. 

Harvey  Wattera  was  convicted  of  peddling 
wltbont  a  license.  Judgment  of  conviction 
was  affirmed  by  the  Supreme  Court  of  Ml<^- 
San  aS2  Mlcb.  462,  IBS  N.  W.  86CQ,  and  de- 
fendant brings  error.    Affirmed. 

Ur.  Maurice  B.  Dean,  ct  New  Toiic  Olty, 
for  plaintiff  In  error. 

s 

•     'Mr.  Jostice  HOLMES  deUvered  the  opin- 
ioo  of  tbe  OonrL 

^e  plaintiff  In  error  was  complained  of 
for  having  engaged  in  peddling  goods  and 
having  canvassed  and  taken  orders  ftom 
house  to  house  for  the  sale  of  goods  In  the 
dty  of  Mnnlslng,  Mlcblgan,  without  baring 
received  a  license  as  required,  by  a  dty  or- 
dinance. It  may  be  assumed  that  much  the 
sreater  part  of  his  business  was  Interstate 
commerce  and  free  from  any  obligation  that 
tbe  ordinance  Imposed.  But  In  the  course  of 
his  boBlness  be  did  sell  two  cans  of  tbilet 
cream  tliat  were  at  rest  In  the  state  before 
tbe  sale,  and  It  Is  admitted  tbat  this  trans- 
action was  not  protected  from  state  legisla- 
tion. BacMi  v.  Illinois,  227  U.  S.  604,  33  Sup. 
Ct  299,  S7  L.  Ed.  61S.  On  tbla  ground  the  Su- 
preme Court  of  the  State  sustained  a  conr 
vlcOon  and  flne.  People  v.  Walters,  192  Mich. 
402,  ISS  N.  W.  S6S.  Tbe  ordinance  makes  it 
unlawful  to  engage  is  peddling  any  goods  or 
to  canvass  from  bouse  to  boose  for  tbe  sale  at 


property  on  aubecrlptton  wtthoot  ■  license^ 
which  may  be  bad  on  payment  ot  spedfled 
fees.  The  plaintiff  In  error  argues  that  tbe 
application  of  this  taw  should  be  determined 
by  the  general  course  of  business,  not  by  an 
Isolated  transaction,  and  the  argument  ban 
force.  It  depends,  however,  on  the  construc- 
tion of  the  ordinance,  and  as  the  State  Court 
has  construed  It  to  apply  to  and  forbid  tbe 
act  proved,  the  judgment  most  be  affirmed. 
Judgment  affirmed. 

(148  c.  B.  t» 
VAN  DYKE  M  «].  V.  ARIZONA  EASTERN 

R.  CO. 
(Argued  Nor.  19,  1918.    Decided  Dec  9,  1918.> 

No.  C>9. 


SI  4921-4928),  occura  by  actual  construction  of 

2.  Pdbi,io  Lands  ^P=92 — Iiocation  of  Rah.- 
BOAn  RioDT  op  Wat— Forest  Reservatioh 

— DlSCBETIOH   or  SECRETABT  of  iNTEBIOa 

■Dnder  Art  OoDjt.  March  8,  1875  fOomp.  St, 
1916,  It  4921-i926)  and  Act  Marcli  3.  1899 
(Comp.  St.  1916,  I  4945),  railroad  which  nlat- 
ted  im«  across  public  lands,  filing  in  local  land 
office  map  of  definite  locatioa  aome  months  after 
land  was  incorporated  in  forest  reserve,  htSd 
to  have  acquired  part  ot  land  involved,  as 
against  hMoesteader,  despite  change  in  right  of 
way,  as  constructed,  from  filed  maiji;  Secrstsry 
of  Interim  having  given  permissum  to  enter 
reserve  and  approved  map. 

3.  PuBUo  Landb  «=>92— Location  of  Bail- 
BOAo'a  Eioht  of  Wat  — Ultba  Vibes- 
RiQHT  TO  Object. 

Homesteader!  ot  lands  in  forest  reserve, 
claimed  by  railroad  as  within  right  of  way  nn. 
der  Act  Cong.  March  3,  1875  (Comp.  St  1916k 
U  4921-492?!  and  Act  March  8,  1^  (Comp. 
St.  1916,  (  4945),  could  not  object,  as  ■gainst 
railroad,  that  it  was  beyoDd  its  diarter  powers 
to  conatTuct  line  involved,  tbat  being  matter  for 
Sesetary  of  Interior  when  granting  permisaioD 
to  locate  line,  while  homesteaders  Had  no  rela- 
tion to  railroad  entitling  them  to  complain. 

In  Error  to  tiie  Supreme  Court  of  the  State 
ot  Arizona. 

Action  by  the  Arizona  Eastern  Railroad 
CMnpany  against  Cleve  W.  Van  Dyke  and 
otherK  From  Judgmoit  for  plalDtitf,  de- 
fmdants  appealed  to  the  Supreme  Court  ot 
Arizona,  which  affirmed  (18  Ariz.  220,  157 
Pac  1019),  and  defendants  bring  error.  Jndg- 
nii^t  affirmed. 

Messrs.  Richard  E.  Sloan,  ot  Phcenlx,  Ails., 
and  Willlnm  0.  Prentiss,  of  Washington,  D. 
C.,  for  plaintllfB  in  error. 

Mesars.  Charles  L.  Rawlins,  of  Globe,  Aria., 
and  ElDgene  B.  Ives,  of  Tucson,  Ari^.,  for  de- 
fendant In  error. 

3 

•Mr.  Justice  McEEiffNA  delivered  the  opin-* 
Ion  ot  the  Conrt. 

Error  to  review  a  Judgment  of  affirmanca 
of  a  Judgment  rendered  In  the  Superior  Court 
of  Gila  Ouuty,  Arizona,  quieting  the  title  ot 
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£bi0  BallroeA  OtunpaDf  to  2^  acna  at  land 
In  the  N.  W.  U  of  the  S.  R  U,  Sec  80,  T.  1 
N^  R.  15,  E-.  Gtla  County  Arlzoiui. 

The  trial  court  made  flndlnga  of  fact  whld> 
were  concurred  In  by  tbe  Supreme  Court. 
18  Ariz.  220,  157  Fac  1019.  And  we  see  no 
reason  for  not  accepting  them,  notwlthatand- 
In^  plaintiffs  tn  error  urge  a  review  of  thou. 
They  are  as  follows: 

Ihe  railroad,  as  the  suoceesor  of  tlie  Oila. 
Valley  Globe  &  Northern  Railway  Companj, 
acquired  its  rights,  Indudlnff  rlshta  of  way 
and  all  other  assets.  In  March,  1906,  the  lat- 
ter couipany  platted  a  line  of  railroad  from 
Globe  to  Miami,  Arizona,  about  nine  miles  In 
length,  passing  over  and  across  certain  public 
land,  and,  November  S,  1906,  filed  in  the  lo- 
cal land  office  its  map  or  ppoflla  of  definite 
locatifon  as  provided  by  the  Act  of  Congrees 
of  March  8,  1876.  Prior  to  that  time  the 
land  covered  by  the  map  as  well  as  the  land 
in  dispute  was  thrown  into  the  Orook  Nation- 
al Forest  Reserve.  April  16, 1909,  written  ap- 
plication to  tbe  United  States  Department  of 
Agriculture,  Forert  Service,  with  mi^  of 
right  of  way  attached,  was  made  by  Oie  rail- 
road to  enter  and  extend  its  line  across  a 
.portion  of  the  foreet  reserve;  The  rail- 
iroad  was  given  pennUston  on  July  6,  1909, 
I  to  enter  the  reservation  and  to  locate  and 
construct  Its  road  therein.  The  map  and  pro- 
'  file  of  its  road  was  an>roved  Sept«uber  21, 
1009,  by  the  Secretary  of  the  Interior  in  ac- 
cordance with  the  act  of  Congress. 

Id  April,  1008,  the  Globe  Company  com- 
menced the  construction  of  its  road  and  com- 
pleted it|  tn  September  of  that  year,  and  it 
and  the  appellee  company  have  operated 
trains  ever  since  October,  1909.  Before  ccm- 
H  stmction  was  commeiced,  to  wit.  In  Novem- 
•  ber  and  December,  1908,  *tbe  Globe  Company 
amended  Its  line  of  surrey  and  changed  the 
course  of  Its  road  upon  and  across  the  land  in 
disrate  and  along  Its  entire  length  to  the  ex- 
tent of  100  feet  in  width  on  e&cb  side  of  the 
center  line  ot  its  railroad  and  constructed  its 
road  on  the  amended  location  conforming  on 
the  ground  to  the  ataked  and  marked  line. 

At  the  time  of  the  amended  location  the 
land  was  held  by  the  Uiamt  Land  &  Im- 
provement Company,  a  corporation,  as  miner- 
al land  and  ttie  Globe  Company  accepted  a 
deed  from  It  to  a  right  of  way  across  the 
land.  By  executive  order  the  land  In  dispute 
was  restored  to  the  public  domain  December 
22, 1009,  on  which  date  si^ellant,  Cleve  Tan 
Dyke,  filed  upon  the  same  under  the  home- 
stead law.  He  had  theretofore  aoc^ted  It 
under  an  option  to  purchase  as  a  mineral  lo- 
cation from  the  MUmi  Invrovement  Oompa- 
ny.  On  that  date  he  went  off  the  land,  but 
Immediately  returned  and  establl^ed  his 
idence  with  a  view  to  homesteadlng.  In  due 
course  be  made  Onal  proof  and  cm  February 
12,  1912,  a  patait  without  any  reservation 
was  Issued  to  him  for  bla  homestead. 
December  SO,  190%  the  Qlobtt  Oompuv  Oled 


its  amended  map  and  pnOla  of  Its  right  of 
way  tn  the  local  land  (rfBce  which  was  nga- 
larly  and  duly  aniroved  March  4,  1911. 

Tan  Dyke  attempted  to  show  that  he  bad 
established  residence  upon  the  land  prior  to 
December  22,  1909,  the  date  upon  which  he 
filed  blshomestead  entry.  But  It  is  clear  that 
he  did  not  go  upon  the  land  prior  to  its  Indo- 
sion  in  the  Forest  Reserve.  He  was  upon  th« 
land  under  the  option  to  purchase  mentioned 
and  ho  atteo^ted  to  show  that  be  was  tbers 
under  a  verbal  permit  from  the  Forest  Super- 
vlsOT  with  the  intention  of  entering  the  land 
OS  a  homestead  and  that  he  made  appUontloa 
to  the  Forestry  Department  tor  an  examina- 
tion and  listing  thereof  under  the  Act  ot  Jnn« 


prior  to  December  22,  1900,  Is  dearly  abowit 
by  hla  testimony.    He  said: 

"It  is  a  fact  that  about  mldnisht  on  the  22d 
of  December,  1900,  I  took  up  re^denca  in  the 
house  testified  to.  That  is,  I  went  off  the 
ground  and  back  on  again  at  midnight." 

Etecember  22d  vas  the  firat  time  the  land 
could  have  been  settled  upon  without  per^ 
mission  from  the  national  government;  and 
this  permission  be  did  not  obtain. 

Upon  these  facts  the  Supreme  Court  said 
certain  contentions  arose:  (1)  It  Is  that  of 
the  railroad  that  Its  rights  were  flxed  and 
established  In  Angnst  and  September,  1909, 
when  It  completed  the  construcdMi  of  its 
railroad.  (2)  Opposing,  plaintiffs  In  error  as- 
sert that  because  the  railroad  changed  Its 
route  as  located  by  its  original  map  and 
profile  approved  by  the  Secretary  of  the  In- 
terior it  acquired  no  rights  until  It  filed 
with  the  local  land  office  on  December  30, 
1909,  Its  amended  map  of  location,  whldi 
was  too  late;  Van  Dyke  having  taken  the 
land  as  a  homestead  December  22,  1909. 
And  to  tbe  contention  of  the  company  that 
It  the  land  was  public  It  was  not  bound  to 
follow  the  line  as  shown  on  its  map  and 
profile,  platntiCts  in  error  reply  that  the 
land  had  ceased  to  be  public  land  by  being 
thrown  Into  the  National  Forest  Reserve  and 
that  the  railroad  was  hence  restricted  to 
the  specific  right  of  way  shown  on  Its  ap- 
proved map  and  profile;  or.  If  changed  to 
aoother  and  different  routes  the  consent  oC 
the  Interior  Department  was  necessary  and 
that  such  permlsBlon  bad  not  been  glvea 
and  hence  the  railroad  acquired  no  rights, 
at  least  against  plaintUIa  In  error.  It  Is 
conceded,  however,  that  the  railroad  com- 
pany was  entitled  to  a  right  of  way  to  the 
extent  of  CO  feet  on  each  side  of  the  centra 
of  Its  line  of  track  acquired  by  deed  from 
the  Miami  I^nd  ft  Improvement  Company, 
in  the  execution  of  whldi  deed  Van  Dyke 
"actjnleaced."  Therefore,  aa  said  by  the  Su- 
preme Court:  » 

"Fifty  feet  on  each  side  of  *the  center  line  5 
ot  the  track,  or  one  hundred  feet  of  the  right 
ot  way,  are  not  Invtdved  in  this  suit.    The  area 
In  ducetioa  being  the  noeei  ^  ^  -  -^  -  •-  '  •-— 
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op  to   hro  hmidTed  feet,   Bmonatliic  to  ZSS 

ft]  We  have  had  occasion  to  constder  the 
AM  of  March  3,  1875,  e.  IBS,  18  Stat  482 
(Comp.  St.  1918,  Jl  4921-4926),  and  what 
constituted  n  deflolte  location  of  the  right 
of  wa;  nnder  It,  and  have  decided  that  audi 
event  occurs  b7  the  actnal  construction  of 
the  road.  Jamestown  ft  Northern  Bailroad 
Co.  V.  Jones.  177  U.  S.  1».  20  Snp.  Ct  B68, 
44  L.  Ed.  698 :  Minneapolis,  etc.,  Ry.  Co.  v. 
Doughty,  208  U.  S.  251,  28  Sup.  Ct  291,  62 
L.  Ed.  474;  Stalker  v.  Oregon  Short  Line. 
225  D.  S.  142,  82  Snp.  Ct  638,  B6  U  Ed. 
1027. 

[II  It  was  found  bj  the  cotirts  below  that 
the  construction  of  the  railroad  was  com- 
menced in  April,  1900,  and  completed  Sep- 
tember, 1909,  and  that  trains  have  been  op- 
erated on  it  ever  since.  This  satisBes  the 
condition  expressed  in  the  cited  cases  of  the 
appropriation  of  a  right  of  way.  But  It  is 
objected  that  the  land  was  not  then  subject 
to  appropriation,  being  within  a  Forest  Be- 
serre.  In  reply  the  Act  of  Congress  of 
March  3,  1800,  c.  427,  30  Stat  1233  (Comp. 
St.  1016,  I  4»45>,  Is  adduced.  It  reads  as 
follows: 

"That  in  the  form  provided  by  exlating  law 
tlie  Secretary  of  the  Interior  may  file  and  ap- 
prove Burveya  and  plats  of  any  risht  of  way  for 
a  woson  r<i«d.  railroad,  or  outer  liiEhway  over 
—  '   1  any  foreat  re«ervation  or  reservoir 


Of  this  act  we  said,  In  Chicago,  Milwaukee 
ft  St.  Paul  By.  t.  United  States,  244  n.  S. 
861,  357,  858,  87  Snp.  Ct  625,  61  L.  Ed. 
1184,  that  it  commits  to  the  Secretary  of 
the  Interior  the  question  of  determining 
whether  the  public  will  be  injuriously  affect- 
ed by  the  grant  of  a  right  of  way  to  a  rail- 
road through  a  foreat  reserve  and  author- 
izes him  to  file  and  approve  surveys  and 
plats  of  the  right  of  way.  The  measure  of 
bis  discretion  la  large  and  only  through  his 
approval  can  a  right  of  way  be  acquired. 
Tbe  condition  was  satlsfled  In  this  ca3& 
jmie  Globe  CcMnpany — to  the  rights  of  whldi 
•  defendant  in  error  'succeeded — in  1006,  In 
preparation  for  the  construction  of  its  road, 
platted  its  road  and  Oled  In  the  local  land 
office  Its  map  and  proflle  of  deflnlte  location 
under  the  Act  of  1870,  In  November,  1008. 
Several  months  prior  to  the  latter  date  tbe 
land  of  the  platted  line  and  the  land  In  dis- 
pute were  thrown  into  the  Crook  National 
Foreat  Reserve.  In  tbe  following  year  the 
railroad  company  made  application  to  tbe 
Commissioner  of  the  Uenerul  Land  Office  for 
permission  to  enter  the  reserve  and  to  lo- 
cate and  construct  Its  road  thereon.  And 
tha  application  was  communicated  to  the 
Department  of  Agriculture  and  approved  by 
tlie  ActlDK  District  Forester ;  the  permission 
was  granted  and  tbe  map  and  proflle  of  the 
road  was  approved  September  21,  1000,  Iv 


the  Secretary  of  the  Interior  paraaant  to 
the  Act  of  Congress  of  March  8.  1875.  The 
road  was  constructed,  and,  as  we  have  said, 
completed  In  September,  ISOO,  and  put  In 
operation  In  October.  And  these  successive 
steps  were  before  the  date  on  which  Tan 
Dyke  attempted  to  Initiate  a  homestead 
right.  The  discretion  of  the  Secretory  of 
the  Interior  was  therefore  exercised,  and 
we  agree  with  the  Supreme  Court  that  we 
cannot  infer  a  rule  of  tlie  Department  which 
precluded  the  granting  of  permission  upon 
the  original  map  and  profile. 

[BJ  PlalntHTs  in  error  contend  that  the 
railroad  company  had  no  power  to  conatmct 
a  road  from  Globe  to  Miami,  Arizona,  be- 
cause its  charter  foiled  to  designate  such  a 
line  as  within  the  project  for  which  it  was 
incorporated.  This  was  made  an  issue  by 
the  pleadings  and  the  conrt  found  against 
It  Besides,  It  Is  not  within  tbe  province  of 
plaintiffs  In  error  to  make  the  objection ;  It 
was  a  matter  for  the  Secretary  of  the  In- 
terior to  determine.  And,  again,  plaintiffs  in 
error  have  not  such  relation  to  the  railroad 
company  as  to  complain  of  the  exercise  of 
power  outside  of  Its  charter. 

Judgment  affirmed. 


MacMATH  i 
(Arfoed  and  Submitted  Nov.  22,  1918.    Dedded 
Dec  9,  191&) 
No.  79. 

1.  OmcKBB  4=304  —  Cbeatioi*  or  Salakied 

OmCB— KlOHT    TO    COICPEITSATIOH. 

When  an  office  with  a  fixed  salary  has  been 
created  by  statute,  and  a  person  duly  appointed 
to  It  has  qualified  and  entered  upon  his  duties, 
he  Is  entitled,  during  incumbency,  to  be  paid 
salary  prescribed  by  atatuCe,  and  effect  will  not 
ba  given  to  any  attempt  to  deprive  him  thereof, 
whether  by  unauthorized  agreement,  by  condi- 
tion, or  otherwise. 

2.  GnBTOMB  Duma  «s>aO— Subordihate  Of- 
nCEBs—Ci.Aiii  OP  Winow  or  CutOK— Sai,- 

AST   AS  ACTTMQ   WKIOBEB. 

Widow  of  one  originally  appointed  asalstant 
weigher  of  cuBtoma,  statutes  not  providing  for 
such  asaistaota,  later  appointed  by  collector 
clerk,  class  8,  new  office,  to  act  as  acting  United 
States  weigher,  and  atill  later  appointed  clerk, 
daaa  4,  could  not  recover  from  United  States 
aalary  of  her  deceased  husband  aa  United  States 
weigher  of  customs  from  time  of  appointment  as 
clerK,  class  8,  np  to  bis  death,  though  be  per- 
formed some  or  all  duties  of  weigher. 

Appeal  from  the  Court  of  Claims. 

Action  against  the  United  States  by  Jessie 
McCarthy  MacMatb,  administratrix.  From 
Judgment  of  the  Court  of  Claims  dismissing 
the  petition  (51  Ct  Cl.  356),  petitioner  ap- 
peals.   AJBrmed. 

Messrs.  William  E.  Russell,  of  New  Tork 
City,  and  L.  T.  Mlcbener,  of  Washington,  D. 
C,  for  appellant 

Mr.  Assistant  Attorney  General  lliomp- 
sou,  for  the  United  States.  * 
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;    •Mr.    Justice    BRANDEIS    delivered    tbe 
opinion  of  the  Court. 

[1]  Wben  an  office  with  a  flzed  Balary  ium 
b«ea  created  by  statute,  and  a  peraon  duly  nv 
pointed  to  It  has  qualtfled  and  Altered  upon 
ihe  dlscbnrge  of  his  duties,  he  la  entitled 
during  hU  Incumbency  to  be  paid  the  sal- 
ary prescribed  by  statute;  and  effect  will  cot 
be  given  to  any  attempt  to  depiire  bltn  of  the 
riglit  thereto,  wbetber  It  be  by  unauthorized 
agreemeut:,  by  condition,  or  otherwise.  Unit- 
ed ijtatcs  V.  Andrews,  240  U.  S.  90,  36  Sup. 
Ot.  349,  GO  E-  Ed.  Ml;  Glavey  t.  United 
States,  182  U.  S.  695,  21  Sup.  CL  881,  4S  U 
Ed.  1247. 

Section  S  of  the  Act  ot  July  20, 1806,  c.  260 
-(14  Stat  2Sd),  provides,  tbat  welders  at  the 
port  ot  Kew  Tork  shall  receive  an  annual 
salary  of  $2,600.  Section  2021  of  the  Revls- 
«d  Statutes  (Comp.  St  1&16,  |  0359)  autbor 
Izes  collectors  to  employ,  with  the  approval 
-of  tbe  Secretary  of  the  Treasury,  weighers 
at  the  several  ports;  and  It  does  not  pre- 
scribe their  number.  Section  2634  authoriz- 
es the  Secretary  of  the  Treaaury  to  fix  the 
number  and  compensation  of  clerks  to  be 
employed  by  any  collector.  The  statutes  ap- 
pear to  have  made  no  specific  provision  for 
the  appointment  of  assistant  or  acting  Unit- 
ed States  weighers.  On  May  12,  1909,  plain- 
tilTs  intestate  (who  had  been  appointed  on 
Angnst  1,  1890,  "assistant  weigher  of  cus- 
toms" at  a  salary,  "when  employed,"  ot  |S 
par  dtem,  and  had  later  received  a  like  ap- 
pointment at  {4  per  diem)  was  appointed  by 
the  collector  "clerk,  class  8,  new  office,  to  act 
3  as  acting  U.  S.  weigher"  with  compensation 
«  at  tbe  rate  'of  $1,600  per  annum.  On  August 
18,  1911,  he  received  a  llhe  appointment  as 
clerk,  class  4,  at  the  rate  of  $1,800  per  an- 
num. He  continued  to  perform  the  datles 
assigned  and  was  paid  the  salary  named 
until  his  death,  October  8,  1013.  In  Febru- 
ary, 1015,  his  administratrix  flled  with  the 
Auditor  of  the  Treasury  a  claim  for  salary 
of  her  intestate  as  "United  States  weigher 
ot  customs"  at  the  rate  ot  $2,S0O  per  annum, 
from  May  12,  1000,  to  and  Including  October 
7,  1913.  Upon  disallowance  of  the  claim  ahe 
brought  this  suit  In  the  Court  of  Claims  for 
the  amount,  namely,  $11,013.89.  The  court 
found  for  the  defendant  and  entered  judfr- 
ment  dismissing  the  petition.  61  CL  CL  850, 
The  case  comes  here  on  appeal. 

[2]  There  is  a  fundamental  objection  to 
the  allowance  of  the  claim  or  any  part  there- 
of. MacMalb  was  never  appointed  weigher 
and  never  held  office  as  snch.  His  only  ap- 
pointment was  that  ot  clerk;  his  oath  of 
office  being  "as  clerk  and  acting  U.  S.  weigh- 
er, class  8."  The  Secretary  of  the  Treasury 
'■learly  had  the  right  to  create  and  the  col- 
Jector  to  make  appointment  to  the  posttloa 
«t  clerk  and  to  designate  dutlea  of  the  ap- 
polntee.  The  tact  that  the  Incumbent  per- 
formed  also  some   or  all    the  duties  of  a 


weigher  does  not  operate  to  promote  blm 
automatically  to  the  statutory  office  of  welgh- 
And  tbe  tact  that  bis  appointment  aM 
clerk  in  1909  was  made  as  a  part  of  a  re- 
organisation of  the  service,  whereby  four 
ot  the  five  positions  of  United  States  welter 
were  abolished.  Is  immaterial ;  except  as 
showing  even  more  clearly  that  It  was  ttae 
Intention  not  to  appoint  him  weigher.  No 
contention  Is,  or  could  successfully  be,  made 
that  the  weighing  should  be  paid  for  as  an 
extra  service,  even  If  It  was  not  a  duty  at- 
taching to  his  position  as  clerfe.  See  United 
States  v.  Garllnger,  139  D.  S.  816,  18  Sop. 
Ot  364,  42  L.  Ed.  762. 

We  have,  therefore,  no  occasion  to  consid- 
er whether  effect  should  be  given  to  the 
agreement  by  the  Intestate  not  to  make  claim  S 
to  compensation  as  acting  weigher,  or  *to  his* 
acceptance  ot  the  lower  compensatloa  with- 
out protest  dnrlng  the  entire  term  of  fall 
service;  nor  need  we  consider  the  effect  ot 
section  2  of  the  act  ot  July  SI,  ISOl,  c.  174 
(28  Stat  162,  206  [Comp.  SL  1916,  |  3231]). 
which  provides  tliat — 

"No  person  who  holds  an  office  the  sslaiy  or 
annual  comiKnsation  attached  to  which  amounts 
to  the  sum  of  two  thousand  five  hundred  dollars 
shall  be  appointed  to  or  bM  any  other  office  to 
which  ctHDpensatlon  Is  attached  nnless  ■pecially 
heretofore  or  hsraafter  specially  authorised 
Uiereto  by  law." 

The  Judgment  ot  tbe  Court  of  cn&lms  is 
affirmed. 

(Ut  u.  8. 1U> 
PAYNE  et  al.  V.  STATE  of  KANSAS  sx  td. 

BREWSTER,  Atty.  Qen. 

(Argued  Nov.  15,  191&    Dcdded  Dec.  i,  1818.) 

No.  48. 

1.  CoRnrrtmoRAL  Law  «s>206(4)— Licehses 
«=7(1)— Class  UtoiSLiTon— RiMiii.*TjOK 
or  Comiission  Dkalebs  ik  Faiiv  Psoduck. 

Laws  Kan.  1915,  c.  371,  fortudding  sale  of 
farm  produce  on  commission  without  annual  11- 
ceoBe  from  state  board  of  agriculture,  on  proper 
sbowiDg  of  character,  responsibility,  etc.,  is  not 
a  violation  ot  Const  U.  S.  Amend.  14,  as 
abridging  rights  and  privileges  of  dealers  aa  citl- 
leoB  of  United  States. 

2.  OoNsnrcTioNAi.  Law  «=3240(U— I'ICXkbes 
^=37(1)— Equal  PBOTEerioN  or  Laws— Beo- 

DLATION  OT  COKHIBSION  DXALXBS. 

Lawn  Kan.  1915,  c.  371,  forbidding  sale  of 
farm  produce  on  commission  without  annual 
license  from  state  board  of  agriculture,  on  prop- 
er showing  ot  character,  responsibility,  ete..  Is 
not  violstiva  of  Const,  u.  S.  Amend.  14,  as  de- 
priving dealers  of  equal  protection  of  laws. 

3.  CoRHTrrunoNAi,  Law  «=>287  —  Lickrbkb 
«=>7(1)  —  Doe  Process  —  KKat^iATioN  ov 
CoHiusaioR  Dealbbs. 

Laws  Kan.  191S,  c  371,  forbidding  sale  of 
farm  produce  on  commis^ou  without  annual 
license    from    state    board    of    agriculture,    on 

5 roper  showing  ot  character,  responsibility,  etc, 
I  not  violative  of  Const  Tl.  S.  Amend.  14,  aa 
depriving  such  dealers  of  their  property  withont 
due  process  of  law. 
In  Error  to  the  Supreme  Conrt  ot  the  Stats 
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State  of  Kansas,  oo  the  relation  of  S.  M. 
Brewster,  Attorney  Geaertil,  against  J.  C. 
Hobler,  as  Secretary  of  the  State  Board  of 
AgTlcultnre,  W.  3.  Payne,  L.  H.  Powell,  and 
flthera.  To  review  judgment  of  the  Ropreme 
Ooart  of  Kansas  aUowlng  the  writ  (98  Kan. 
465,  158  Pac.  408),  nspondents  W.  S.  Payne, 
li  H.  Powell,  and  others  bring  error.     Af- 

Mr.  Ray  Campbell,  of  Wichita,  Kaik,  for 
plaintiffs  In  error. 

Messrs.  J.  L.  Hunt  and  James  P.  Coleman, 
4>oth  of  Topcka,  Kan.,  and  T.  F.  RaUaback, 
-of  Kansas  Qty,  Kan.,  tor  defendant  In  error. 


Justice 


Memorandatn    c^dnkai    by 
AIcRETN<HJ>S. 

The  raUdlty  of  duiptcr  871,  Laws  of  Kan- 
«as  1915— "An  act  In  relation  to  the  sale 
<tt  fkrm  produce  on  commission'' — Is  chal- 
lenged  by  certain  groin  dealers  carrying  on 
hnslness  In  that  state.  It  forbids  the  sale 
of  farm  produce  on  commission  without  an 
annnal  license,  to  be  procured  frmn  the  State 
Board  of  Agriculture  upon  a  proper  showing 
as  to  cbaracter,  responsibility,  etc.,  snd  a 
hood  conditioned  to  make  hmest  accounting. 
S  A  fte  <tf  |10  U  TOiDlred. 
i  (1-11  *PlBlntUEB  In  error  maintain  that  the 
statute  ta  class  leglalatlcni  which  abridges 
th«lr  rl^ts  and  privileges,  that  it  dq»rlve0 
them  of  the  equal  protection  of  the  laws  and 
also  of  their  moperty  without  due  process  of 
law — all  In  ylolatloo  of  the  Fourteenth 
Amendment 

Manifestly,  the  purpose  of  the  state  was  to 
prerait  certain  evils  Inddrait  to  the  buriness 
ot  commlsslou  merchants  la  farm  products 
by  regulating  It.  Many  former  opinions  have 
pointed  out  the  limitations  upon  powers  of 
the  states  concerning  matters  of  this  kind 
and  we  think  the  present  record  falls  to  show 
that  these  llmitatlonB  have  been  transcended. 
Rast  T.  Van  Deman  ft  Lewis,  240  D.  S.  842, 
38  Sup.  Ct  370.  60  li.  Ed.  679,  I*  R.  A.  1917A, 
421,  Ann.  Cas.  1917B,  458;  Brazee  v.  Mlcbi- 
gan,  241  V.  S.  840,  38  Sup.  Ct.  661,  60  L.  Kd. 
1034,  Ann  Gas.  1917C,  522;  Adams  v.  Tanner, 
244  n.  S.  690,  87  Sup.  Ct  682,  61  L.  Ed.  1338, 
L.  R.  A.  igi7F,  1163,  Ann.  Cas.  leiTD,  973. 

The  Judgment  of  the  court  below  Is  af- 


'.  SUMMER,  JR..  et  aL 


■CotmEB  «=3514— Stifjuoo  Oopbt  of  TJirrrxD 
States— Ubioihu.  Surr  bt  State— Leavk. 
Leave  will  be  denied  a  state  to  file  an  orig- 
inal bill  in  the  Supreme  Court  of  the  United 
States  against  another  state  and  otbec* ;  it  not 
Mng  entitled  to  the  ool^  effective  relief  sougbt. 


On  Motion  for  Leave  to  FUe  Original  BilL 

Motion  by  the  State  of  Iowa  for  leave  to 
file  an  ori^nal  bill  against  Abraham  Slim- 
mer, Jr.,  and  others.    Motion  denied. 

Hr.  H.  M.  Havner,  of  Des  Moines,  Iowa, 
for   complainant 

Mr.  Thomas  D.  O'Brien,  of  St  Paul,  MiniL, 
for  defendants.    ^  ^ 

•Mr.    Justice    BRAKDmS    delivered    the* 
opinion  of  the  Court 

With  a  view  to  collecting  ultimately  at 
least  113,750  for  taxes  which  the  state  of 
Iowa  alleges  It  Is  oitltled  to  have  assessed 
and  levied  against  the  property  of  Abrabani 
Slimmer,  deceased,  It  asks  leave  to  Die  In 
this  court  an  original  bill  of  complaint 
against  the  state  of  Minnesota,  Abraham 
Slimmer,  Jr.,  and  Cbarles  Bechboefer,  dtl- 
sens  of  Minnesota,  and  Adolph  Llpman,  a 
citizen  of  Wisconsin.  The  bill  alleges  In  sub- 
stance as  follows: 

(1)  Slimmer,  who  had  for  many  years  been 
a  resident  of  and  domiciled  in  Iowa,  died 
there  testate  on  August  16,  1917,  leaving 
personal  property  valued  at  1650,000,  uiA^ 
'consisting,  with  the  exception  of  personal' 
effects  and  a  few  United  States  Llb^ty 
Bonds,  wholly  of  promissory  notes.  All  of 
this  property,  except  the  personal  effects 
and  one  note  for  |3,0D0,  was  then  In  Minne- 
sota In  the  possession  of  Slimmer,  Jr.,  who 
bad  had  custody  of  the  decedent's  property 
for  at  least  five  years  before  bis  death.  The 
$3,000  note  was  brought  by  bim  and  Bech- 
boefer Into  Ulaneeota  immediately  tbere> 
after. 

(2)  For  the  period  of  at  least  five  years 
befora  his  death,  Slimmer,  Sr.,  had  considred 
with  Slimmer,  Jr.,  and  Bechboefer  to  de- 
fraud the  state  of  Iowa  of  taxes  which,  by 
reason  of  his  domicile  In  Iowa,  might  and 
should  have  been  assessed  there  against  his 
property  during  his  lifetime;  and  to  this 
end  he  had  arranged  with  them  that  his  will 
[if  he  Bbould  leave  <Hie)  should  be  probated 
In  Minnesota,  had  pieced  In  the  cnstody  o< 
Slimmer,  Jr.,  in  Minnesota,  all  hts  property, 
except  his  personal  effects  and  the  one  note 
for  $3,000,  and  had  concealed  his  property 
from  the  Iowa  offldala  and  refnsed  to  re- 
turn the  same  for  taxation  there. 

(3)  Pursuant  to  this  conspiracy  Slimmer, 
Jr.,  and  Bechboefer  filed  his  will  for  probata 
In  Minnesota  on  or  about  August  21,  191T, 
and  procured  the  appointment  of  Bechboefer 
as  spedal  administrator,  and  by  falsely 
claiming  that  decedent  was  domiciled  there, 
secured  ex  parte  a  finding  to  that  effect  the 
probate  of  the  will,  and  the  appointment  of 
thanselves  as  executors.  From  this  decree, 
the  defendant  Llpman,  claiming  to  be  an 
heir,  appealed;  and  this  appeal,  which  Is 
now  pending,  has  the  effect  of  suqwndlng  tba 
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decree  and  leSTlng  the  property  In  the  harnlR 
of  the  epeclal  admlnlBtrator.  The  &tate  ot 
Iowa  has  not  become  a  partr  to  these  pro- 
ceedings. 

(4)  Under  the  lawa  of  Iowa,  omtasloaa  to 
list  and  aBsesa  property  may  be  corrected 
and  the  taxes  collected  within  five  years 
from  the  date  of  snch  omission.     But  the 

•  amount  properly  payable  for  taxes  by  Slim- 

•  raer's  estate  cannot  be  'codected  without  as- 
sesament  and  levy  thereof  against  hla  per- 
sonal representatives,  and  such  asseeainent 
and  levy  must  be  mado  within  the  state  of 

(5)  On  January  7,  1918,  the  district  court 
of  Dubuque  county,  Iowa  <ln  a  proceeding 
begun  apparently  on  or  about  that  day),  de- 
creed, at  the  Instance  of  the  treasurer  ot 
that  state,  that  Slimmer.  Sr.,  wag  domiciled 
therein  and  granted  to  one  Unllany  letters 
ot  administration  of  bla  estate.  About  the 
same  date  the  state,  learning  that  Slimmer, 
Jr^  and  Bechhoefer  were  about  to  come  In- 
to It  tor  the  purpose  ot  taking  testimony  la 
the  Minnesota  probate  proceedings,  obtained 
from  said  district  court  an  Injunction  re- 
BtralnlDg  the  witness  from  testifying  and 
the  designated  officers  from  talcing  their 
depositions.  Slimmer,  Jr.,  and  Bedihoefer 
have  not  been  served  Id  the  Iowa  suit  and 
have  declared  their  purpose  to  avoid  service 
within  that  state. 

The  bill  prays  that  it  be  adjudged  and  de- 
creed: (a)  That  Slimmer,  Sr.,  liad  for  more 
than  Ave  years  prior  to  his  death  been  domi- 
ciled in  Iowa ;  (b)  that  Ills  estate  consisted 
of  evidences  of  indebtednesa  to  htm  and  that 
no  part  of  his  estate  was,  at  his  death.  In 
Minnesota;  (c)  that  Iowa  lias  and  Minnesota 
has  not  Jurisdiction  to  administer  upon  his 
estate ;  and  prays  alao  (d)  that  such  order 
be  entered  as  will  Insure  the  dismissal  of  the 
Minnesota  probate  proceedings  and  the  ad- 
ministration of  the  estate  in  Iowa;  and  (e) 
that,  pending  this  suit,  an  InJoDCtlon  issue 
restraining  the  prosecutlwL  ot  the  Minnesota 
probate  proceedings. 

The  motion  for  leave  to  file  the  bill  was 
submitted  ez  parte.  In  view  of  doubt  en- 
tertained as  to  the  propriety  ot  granting  It, 
consideration  of  the  application  was  post- 
poned (as  In  Minnesota  t.  Northern  Securi- 
ties CO..  1S4  U.  S.  199,  22  Sup.  Ct  30S,  40 
Ik  Ed.  499,  and  Washington  v.  Northern  Se- 
curltlea  Co..  18G  U.  S.  254,  22  Sup.  Ct.  623, 
46  L.  BA.  897),  so  that  the  parties  might  be 
■  beard;    and   the   motion   was  fully    argued 

•  orally  and  upon  briete.  Both  the  state  *of 
Minnesota  and  the  Individual  defendants, 
otiier  than  Upman,  objected  to  the  granting 
of  leave  to  file  the  bill.  The  state  objected 
on  the  grounds  that  the  only  effective  relief 
■ought  was  an  Injunction  against  a  proceed- 
ing la  a  state  court;  that  the  Minnesota 
protwte  court  had  ezdualve  Jurisdiction  to 
administer  assets  of  a  decedent  within  Its 
borders,  regardless  ot  his  domidle;  and  al- 
ao tliat  there  was  no  authority  granted  by 


the  stnte  Legislature  ft>r  such  an  action  In 
the  fetleral  courts.  The  individual  defend- 
ants objected  on  the  grounds  that  the  Town 
administrator  was  the  proper  party  plaintiff: 
that  he  was  in  any  event  o  necessary  jMirty 
and  Joining  him  would  oust  the  court  of  Ju- 
risdiction ;  that  the  relief  sought  would 
deny  to  the  action  of  the  Mlaaesota  court  full 
faith  and  credit ;  and  that  plaintiff  had  an 
adequate  remedy  at  law.  Tbe  original  Juris- 
diction of  the  court  to  entertain  a  bill  of 
this  character  was  also  questioned.  Only 
one  of  these  objections  need  be  considered, 
for  it  presents  a  conclusive  reason  why  leave 
to  file  the  bill  of  complaint  should  be  denied. 

Substantially  the  whole  of  decedent's  es- 
tate consisted  of  notes  and  bonds.  Under  an 
arrangement  which  had  t>een  in  force  for 
five  years  or  more,  these  securities  were,  at 
the  time  of  his  death.  In  Minnesota  in  the 
custody  and  possession  of  an  agent  resident 
there.  Minnesota  Imposes  Inheritance  taxes; 
and  Its  statutes  provide  (O.  S.  MItm.  191.^,  | 
2281)  that  no  transfer  of  the  property  of  a 
nonresident  decedent  shall  be  made  until 
the  taxes  due  thereon  shall  have  been  paid. 
Regardless  of  the  domicile  of  the  decedent, 
these  notes  and  bonds  were  subject  to  pro- 
ttate  proceedings  in  that  state  and  likewise 
subject,  at  least,  to  inheritance  taxes.  6. 
5.  Minn.  1913.  J|  7205,  2271 ;  Bristol  v.  Wash- 
ington County.  177  U.  S.  133.  20  Sup.  Ct  685, 
44  L.  Ed.  701;  Wheeler  v.  Xew  York,  233  U. 
S.  434,  34  Sup.  CL  607,  68  L.  Ed.  1030.  Fur^ 
tbermore,  so  far  as  concerns  tile  property 
of  the  decedent,  located  at  his  death  in  U1s-m 
nesota,  tbe  probate  courts  ot  'that  state  hod? 
Jurisdiction  to  determine  tbe  domidle.  Over- 
by  V.  Gordon.  177  D.  S.  214,  20  Sup.  Ct  603, 
44  L.  Ed.  741.  But  even  if  decedent  was  not 
domiciled  In  Minnesota,  Its  court  had  the 
power  either  to  distribute  property  located 
there  according  to  the  terms  of  the  will  ap- 
plicable thereto,  or  to  direct  that  It  be  trans- 
mitted to  the  personal  representative  of  the 
decedent  at  the  place  of  his  domicile  to  be 
disposed  of  by  him.  G.  S.  Mtnn.  191.1,  {  7278 : 
Hnrvey  v,  Richards,  1  Mason.  381,  Fed.  Caa. 
No.  e.l&l.  See  Wllklns  v.  Ellett.  108  U.  8. 
256.  258,  2  Sup.  Ct.  641,  27  L.  Ed.  718. 

On  or  about  August  21, 1917,  Summer's  ex- 
ecutors Bled  their  petition  in  the  probate- 
court  for  Ramsey  county,  Minn.;  and  the- 
court,  In  the  exerdse  ot  Its  Jurisdiction,  ap- 
pointed the  defendant  Bechhoefer  spedal 
administrator.  As  sndi,  he  took  and  now 
holds,  pending  an  appeal  to  the  state  district 
court,  poasession  ot  the  whole  of  decedent's- 
eatate,  consisting  of  the  notes  and  Liberty 
Bonds  BB  well  as  the  personal  effects.  Hie- 
only  effective  relief  sought  here  la  to  enjoin 
the  further  administration  of  the  estate  or 
the  deceased  by  the  courts  of  Minnesota.  It 
Is  clear  that  the  state  ot  Iowa  Is  not  ^itltled. 
to  sudi  relief. 

The  motion  for  leave  to  flie  the  bill  oT 
complaint  Ij^  thereforei  denle^^QQQ|(^ 
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OCLF  OHi  CORPORATION  t.  LEWELLTN, 

Collector  of  Internal  Retrenua. 
<ATfiMd  Not.  4,  1918.    Decided  Dec.  »,  1918.) 

No.  SIO. 
ImixNAi.  Reviwitk  «=39  —  Incoue  T^z  — 

DlVIDEKD— OEDItTABr  COUBHE. 

A  traiiHBction  effected  b7  entries  on  the  re- 
■pectlTe  comiianleB'  books  wberebr  plaintiff 
corporation,  owning  the  atock,  except  directora' 
•liarei.  of  aabeidtaTy  corporationa.  took  over 
tbeir   eamlnKS   and   sarplua,   accumulated   and 


used  aa  capital  before  the  taxing  yei 

their  debts  Inter  ae,  the  corporattona  be 

teted  aa  one  enteiprlae,  Aelii  bookkeeping,  rath- 


subject  to  income 


dlnarr  conrae  by  a  cc 
Oct.  8,  1013,  I  2,  and  a 


tax. 

On  Writ  of  CertlDrftri  to  the  United  States 
ClTCalt  Gonrt  of  AjKieaU  for  the  Third  Cir- 
cuit 

Action  br  the  Gulf  OU  OorporatloD  against 
€L  Q.  Lewellm,  Collector  of  Internal  Revenue 
for  the  Twenty-Third  Dlatrlct  of  Pennsylva- 
nia. Judgment  for  plalnUfT  (242  Fed.  709) 
ma  reversed  by  the  Circuit  Court  of  Appeals 
040  Fed.  1,  168  C.  0.  A.  1).  and  plaintiff 
Mugs  certlorarL    Reversed. 

UeeSTB.  William  A  Selfert  aud  James  H. 
Beal,  both  of  Pittsburgh,  Pa.,  for  plaintiff. 

Hr,  William  G.  Herron,  of  Washington,  D. 
C  for  respondent 

Ur.  Justice  HOLUES  ddlvered  the  opin- 
ion of  the  Court 

This  la  a  suit  to  recover  a  tax  levied  npon 
certain  dividends  as  Income,  under  the  Act 
of  October  3,  1913,  c  16,  section  II,  38  Stat 
U4,  166.  The  District  Court  gave  jadgment 
for  the  plaintiff,  242  Fed.  709.  but  this  Judg- 
ment vas  reversed  by  the  Circuit  Court  of 
Appeals.    245  Fed.  1,  108  a  C.  A.  1. 

^e  facts  may  be  abridged  from  the  flnd- 
■  Inge  below  as  follows:  The  petitioner  was 
•  •  holding  company  owning  'all  the  stock  In 
tke  other  corporations  concerned  except  the 
qualifying  shares  held  by  directors.  These 
companies  with  others  constituted  a  single 
enterprise,  carried  on  by  the  petitioner,  of 
producing,  buying,  transportlnK,  reDnlng  and 
selling  oil.  The  subsidiary  companies  had 
retained  their  earnings,  although  ma  king 
some  loans  inter  ae,  and  all  their  funds  were 
Invested  in  properties  or  actually  required 
to  carry  on  the  business,  so  that  the  debtor 
companies  bad  do  money  available  to  pay 
their  debts.  In  January,  1913,  the  petition- 
er decided  to  tafee  over  the  previously  acon- 
mulated  earnings  and  surplus  and  did  so  in 
that  year  by  votes  of  the  companies  that  it 
controlled.  But  dlsregHCdlng  the  forms 
gone  through,  the  result  was  merely  that  the 
petitioner  became  the  holder  of  the  debts  pre- 
Tlously  due  from  one  of  Its  companies  to  an- 
-other.  It  was  no  richer  than  before,  but 
Its  property  now  was  represented  by  stock  In 
And  debts  due  from  Its  subsidiaries,  whereas 
formerly  It   was   represented  by  the   stock 


alone,  the  diange  being  effected  by  ontrlea 
npon  the  respective  companies'  books.  The 
earnings  thus  transferred  had  been  accumu- 
lated and  had  been  used  as  capital  before  the 
taxing  year.  Lynch  v.  Turrlsh,  247  U.  8. 
221,  228,  88  Sup.  Ot  637,  82  I*  Ed.  1087. 

We  are  of  opinion  that  the  decision  of  tha 
District  Court  was  right.  It  Is  true  that  flie 
petitioner  and  Its  subsidiaries  were  distinct 
beings  Id  contemplation  of  law,  but  the  facts 
that  they  were  related  as  parts  of  one  enter- 
prise, all  owned  by  the  petitioner,  that  the 
d-'bts  were  all  enterprise  debts  dne  to  mem- 
bers, and  that  the  dividends  represented 
earnings  that  had  been  made  in  former  years 
and  that  practically  had  been  converted  Into 
capital,  unite  to  convince  us  that  the  trans- 
action should  be  regarded  as  bookkeeping 
rather  than  as  "dividends  declared  and  paid 
in  the  ordinary  course  by  a  corporation." 
Dynch  v.  Hornby,  247  U.  8.  339,  348,  38  Svp. 
CL  043,  62  L.  Ed.  1149.  The  peUtloner  did 
not  Itself  do  the  business  of  Its  sabsldlarlMia 
and  have  'possession  of  their  property  as  InF 
Southern  FaclQc  Co.  v.  Lowe,  247  U.  S.  330, 
38  Snp.  Ct.  040,  62  L.  Ed.  U42.  but  the  prin- 
ciple of  that  case  must  be  taken  to  cover  this. 
By  section  II,  O,  (c),  38  Stat  174,  and  8.  38 
Stat  202,  the  tax  from  January  1  to  Febru- 
ary 28,  1913,  Is  levied  as  a  special  excise  tax, 
but  In  view  of  our  decision  that  the  dividends 
here  concerned  were  not  Income  it  Is  unneces- 
sary to  discuss  the  further  question  that  has 
been  raised  under  the  latter  clause  as  to  the 
effect  of  the  fact  that  excise  taxes  upon  the 
subsidiary  corporations  had  been  paid. 

Judgment  reversed. 


aa  V.  B.  ui) 

PURE  OIL  CO.  V.  STATE  OF  MINNESOTA. 

(Argued  Not.  21  and  22,  1918.    Decided  Dee 

9,  1918.) 

No.  74. 

1.  COUMEBCK  «=361— iKTEBSTATK  GOUUKBCK— 

IWBPECTiON  Laws— Oils. 

under  its  i^lice  power,  may  enact 


aoline,  b 


Uwi  for  inapectlon  of  ods  and  i 
to  promote  public  safety,  or  to  proceci  puoiic 
froTn  frauda,  and  may  charge  a  fee  reasonably 
sufficient  to  pay  cost  of  inapectlon,  thongh  prop- 
erty may  be  moving  in  interstate  commerce; 
but  if  charge  Is  obvioualy  and  largely  In  ezceas 
of  cost  of  inspection,  act  will  be  declared  vtdd  as 
burden  on  interstate  commerce. 

2.    CONBTITUTIONAI,   LiW    «=948— InSPBCTIOII 

Fee  —  DiscBETiOM  or  LEOisLATuas  —  Jtrni- 

OIAL  iNQUisr. 
Discretion  of  state  Legislature  in  determin- 
ing amount  of  fee  for  inspection  of  oils  and  gas- 
olme,  prima  facie  reaeonable,  will  oot  be  liebtly 
disturbed  by  fe<lerel  courts  in  detenuiniog  wljeth- 
er  exaction  for  inspection  ot  sucb  products,  mor- 
ing  in  interstate  commerce,  constitutes  burden 
thereon,  on  account  of  excessive  cliaracter  of 
charge,  tendering  atate  act  a  revenue,  instead  of 

a  inapectlon,  measure. 
Evidence  i8=28— JuniciAL  Nono— Stais 

Statutes— 'Inspection  Fees. 
In  determining  whether  fees  for  Inspection 
of  oils  and  gasoline  exacted  by  state  of  Mlnnei      ^ 


>s  SM  um*  loplo  aad  KGY-MUUBEK  la  sU  Kn-Numtwrwl  Ul«wu  sod  Indas 
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ta  are  m  macb  tn  txcesa  of  coat  of  Inspection  ai .  ed  for  by  tlie  ac^  or  wUcb  will  ignite  at  a- 


to  constitute  law  a  revenne  Tneasure,  mvalid  aa 
burden  on  intpretate  commerce,  Suiireme  Court 
of  United  States  takea  judicial  notice  that  In- 
apectioD  tee  on  oil  and  gasoline  in  tank  cara  was 
twice  reduced  by  the  Legislature. 
4,  CoNBTmmoNAi,  Law  «=>48  — Oil  Inbpec- 
TioK  Pee— Valid  ITT  or  Law— JnoiciAi,  Iw- 

lu  view  of  rapid  increase  in  osc  of  gasoline, 
and  action  of  I.egislature  of  SlinDesota  in  reduc- 
ing fee  for  irsppction  of  oils  nud  gasnline  in  tank 
cars,  the  federnt  Riinreme  Court  will  not  impute 
a  purpose  other  thsn  to  conform  to  reQuircmenls 
of  federal  Constitution  in  enactment  of  Gen.  St. 
Minn.  1913,  M  3619-3632,  eiscting  fees  for  in- 
spection of  oils  and  casoline,  claimed  to  be  in- 
valid as  revenne  measure  and  burden  on  Inter- 
state commerce. 
6.  CotJBTB  ®=399(2)— Ebbob  to  Stat«  Coubt 

— FlHDinO   OF  FACI^-CONCl.nSIVBBBB8. 

In  suit  attacking  constitutionality  of  state 
statute  whereunder  fees  for  inspection  of  oils 
and  gasoline  were  exacted,  claim  being  tbat  act 
was  revenue  measure,  and  burden  on  interstate 
commerce,  finding  of  fact  by  trial  court  of  state, 
approved  by  its  Supreme  Court.  Is  accepted  as 
conclusive  by  Suprtme  Court  of  United  Statea. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Suit  by  the  State  of  Minnesota  agalost 
the  Pure  Oil  Company.  From  judgment  for 
the  State,  defendant  appealed  to  the  Su- 
preme Court  of  the  State,  which  affirmed  (I34 
Minn.  101,  1B8  N.  W.  723),  and  defendant 
brings  error.    Affirmed. 

Uessra.  Nathan  H.  Chase  and  WUUam  A. 
lAncnater,  both  of  Minneapolis,  Minn.,  and 
Clifford  Thome,  of  Chlcaso,  111.,  for  plaintiff 
In  error. 

E]gbert  8.  Oakley  and  I^ndon  A.  Smith, 
both  of  St  Paul,  Minn.,  for  tbe  State  of 
Minnesota. 

8 

?  'Ur.  Justice  CLABKB  delivered  tlte  opin- 
ion of  the  Court 

In  this  case  the  state  of  Minnesota  aned 
the  plaintiff  In  error,  an  ertenslve  dealer  In 
oils,  to  recover  fees,  which  were  charged  for 
the  Inspection  of  oils  and  gasoline,  between 
Febniary  1,  1918,  and  April  2S,  1915.  The 
Judgment  of  the  state  Supreme  Court  (134 
Mlnp-  101,  158  N.  W.  723)  affirming  that  of 
the  trial  court  tn  favor  of  the  state,  la  be- 

S  fore  ns  for  review  on  writ  of  error. 

r  "The  loapectlon  Involved  was  provided  for 
by  chapter  502  of  the  Geoeral  Laws  of  the 
State  of  Minnesota  for  the  year  1909,  the 
title  of  which  is: 

"An  act  relating  to  the  inspection  of  petroleum 
products,  the  appointment  of  chief  Inspector  of 
oils  and  deputy  inspectors,  manner  of  inspection, 
establishing  fees  for  Inspection  and  salaries  of 
inspectors,  probibiting  the  sale  of  adulterated 
oils,  and  providing  penalties  for  violation  there- 
of 

—and  the  title  of  the  chapter  In  which  the 
original  act  Is  unbodied  la  the  Ceneral  Stat- 
utes of  tbe  State  Is  "Inspection  of  Oils" 
(General  Statutes  of  Minnesota  1913,  c;  20). 
Section  3B22  provides  that  no  person  shall 
sell  or  offer  for  sale  in  the  state  Illuminating 
OH  whldi  has  not  been  inspected  as  provld- 


temperature  ^low  120*  PahrenhelL 
method  Is  prescribed  for  making  this  "lire 
test"  and  for  determining  the  gravity  of  sudi 
oitH,  and  the  results  must  be  staidled  on 
each  container  of  oIL 

Section  3625  deals  with  gasoline,  and  re- 
quires that  It  shall  be  subject  to  the  same 
inspection  and  control  as  la  prescribed  for 
Illuminating  oils,  "except  that  the  inapeo- 
tora  are  not  required  to  test  It  other  than 
to  ascertain  Its  gravity." 

All  containers  of  gasoline  must  be  la- 
beled conspicuously  with  the  word  "Qaao- 
llne,"  the  gravity  most  be  stenciled  thereon, 
and  it  Is  made  unlawful  to  sell  or  offer  It 
for  sale  until  Inspected  and  approved.  Pro- 
vtBlon  la  also  made  (aectlon  3026)  for  the  In- 
spection of  gasoline  "receptacles"  to  keep 
them  "free  from  water  and  all  other  foreign 
substances"  and  the  sale  of  "ndnlterated" 
gnsoUne  is  prohibited  (section  3627).  Ob- 
viously this  Is,  In  form,  a  not  unusual  typo 
of  inspection  law. 

The  tindlnes  of  fact  by  the  trial  court  In- 
clude the  following: 

During  the  period  under  dlscusaion  the_^ 
state  Inspected  9.914  barrels  of  oil  and  81,9B8» 
barrels  of  gasoline  owned  'by  the  plalntia* 
In  error,  all  of  which  were  brought  info 
Minnesota  from  other  states  by  comnuKi  car- 
riers in  tank  cars,  which  were  held  at  tbe 
place  of  bosloesB  of  the  plaintiff  In  error 
until  Inspected,  and  all  were  unloaded  from 
the  cars  In  which  they  arrived  and  were 
held  for  general  sale  and  distribution.  And 
this  In  terms: 

"ThHt  the  testing  of  gasoline  in  the  manner 
provided  by  the  statute  •  •  •  Indicates  to 
the  public  the  deitree  of  safety  of  such  gasoHoe. 
and  has  a  fair  relstion  to  the  quality  and  value 
thereof.  That  svich  inspection  protects  the  com- 
munity, as  applied  to  sales  of  gasoline  In  Minne- 
sota, from  frauds  and  imr>ositioDS.  and  advlseii, 
informs,  and  warns  the  public  of  the  volatile 
character  of  said  gasoline  and  the  relative  degree 
of  care  to  be  eierdsed  in  handling,  storing,  and 
using  the  same." 

On  the  case  thus  stated  It  la  claimed  that 
tlie  Supreme  Court  of  Bllnnesota  erred  In 
refusing  to  hold: 

First,  that  the  inspection  fees  imposed 
were  so  excessive  In  amount  as  to  render 
the  act  a  revenue  rather  than  an  inspection' 
measure  and  that  as  such  It  offends  against 
section  8,  article  1,  of  the  federal  Constitu- 
tion, as  on  attempt  by  the  state  to  regulate 
interstate  commerce;    and 

Second,  that  to  the  extent  that  the  act 
applies  to  gasoline  it  Is  not  a  valid  exercise 
of  the  police  powers  of  the  state,  because  it 
does  not  serve  to  protect  or  safeguard  the- 
health,  morals  or  convenience  of  the  public. 
and  therefore  offends  against  the  Pourteentb 
Amendment  to  the  federal  Constitution^  t^ 
depriving  the  plaintiff  In  error  of  its  prop- 
erty without  due  process  of  law  to  the  ex- 
tent of  the  feea  which  It  in  terms  exacts 
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Tbs  prindplea  of  law  applicable  to  the  d«- 
daion  o(  the  case  thus  before  ob  are  few, 
and  they  are  perfectly  settled  by  the  ded- 
sloDS  of  this  court 

[I]  In  the  exercise  of  Its  police  power  a 
state  may  enact  inspectton  laws,  which  are 
valid  U  they  tend  In  a  direct  and  substantial 
3  manner  to  promote  the  public  fiafety  and 
•  'welfue  or  to  protect  the  public  from  frands 
and  Imposition  wheo  denltng  In  articles  of 
general  asc,  as  to  which  Congress  has  not 
made  any  conflicting  regulation,  aod  a  fee 
reasonably  sufficient  to  pay  the  cost  of  such 
inspection  may  constitntlonaUy  be  charged, 
even  thongh  the  property  may  bo  moving  in 
toterstate  commerce  when  Inspected.  Patap- 
sco  Gnano  Co.  r.  North  Carolina  Board  of 
Agriculture,  171  V.  S.  34B,  357,  358,  361,  18 
Sup.  CL  862,  43  L.  Ed.  191 ;  New  Mexico  v. 
Denver  &  Bio  Grande  R.  R.  Co.,  203  D.  S. 
88,  27  Sup.  Ct  1,  51  L.  Ed.  78:  Asbell  v. 
State  of  Kansas,  200  II.  S.  251,  28  Sup.  CL 
480,  62  L.  Ed.  778. 14  Ann.  Gas.  1101 ;  Patter- 
son T.  Kentucky,  &7  U.  S.  501,  504,  24  L.  Ed. 
lUff;  Savage  v.  Jones,  225  TJ.  S.  601,  525, 
82  Sup.  Ct.  715,  56  U  Ed.  1182. 

Spectflcally,  state  laws  providing  for  the 
Inspection  of  oils  and  gasoline  have  several 
times  been  recognized  as  valid  by  this  court 
Patterson  t,  Kentucky,  97  U.  S.  601,  24  L. 
Ed.  1115;  Eed  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture  of  North  Carolina,  222  U.  S.  880, 
32  Sap.  Ct.  152,  56  L.  Ed.  240;  Waters-Plerca 
Oil  Co.  r.  Deselms,  212  U.  81  169,  29  Sup. 
Ct  270,  03  L.  Ed.  453. 

But,  If  such  Inspection  diarge  should  be 
obTlonsly  and  largely  In  excess  of  the  cost 
of  Inspection,  the  act  will  be  declared  void, 
because  constituting,  In  Its  operation,  an  ob- 
fltroctlon  to  and  burden  upcn  that  commerce 
amMig  the  states  the  exclnalve  regulation 
at  whidl  Is  committed  to  Congress  by  the 
Ooostltutlon.  Postal  Telegraph-Cable  Co.  v. 
Taylor,  102  U.  S.  64,  24  Sup.  Ct  208.  48  U 
Ed.  842;  roote  v.  Stanley,  Comptroller  of 
Maryland,  232  C.  S.  491,  604,  508,  34  Sup. 
Ct  Sn,  58  L.  Bd.  696. 

[1]  Plainly  the  application  of  the  prind- 
plea  thns  stated  leaves  open  tor  considera- 
tion only  the  question  as  to  whether  the  lu- 
VacUoa  diarge  ts  so  excessive  as  to  render 
the  act  a  reroine  measure,  as  the  plalntlS 
In  error  claims  that  It  Is,  and  not  an  Inspeo 
tloD  law  enacted  in  good  faith  to  promote 
the  public  safety  and  prevent  flraud  and 
imposition  upon  the  users  of  (dl  and  gaso- 
line. In  the  consideration  of  this  qnestlon 
tbe  discretion  of  the  Legislature  In  determln- 
inc  the  anwunt  of  the  inspection  fee  will 
not  ll^tly  be  disturbed.  Its  determination 
8  la  prima  fade  reasonable,  and  the  courts 
■  will  not  "enter  Into  any  nice  'calculation  as 
to  the  dW^eoce  between  cost  and  collection ; 
nor  will  they  declare  the  fees  to  be  excea- 
slre  unless  it  la  made  clearly  to  appear  that 
they  are  obviously  and  largely  beyond  what 
is  needed  to  pay  for  the  Inspection  services 


rendered."  Foote  t.  Maryland,  232  U.  S. 
494.  505,  84  Sup.  Ct  SH,  37ft  (58  L.  Ed.  698); 
Western  Union  Telegraph  Co.  v.  New  H<^>e, 
187  U.  8.  419.  23  Sup.  Ct  204,  47  L.  Ed.  240. 
The  findings  of  fact  give  the  following 
statement  of  receipts  and  expenses  under  the 
law  assailed,  from  and  Including  the  year 
1900.  tn  which  it  was  passed,  to  April  30, 
1915,  which  Includes  the  last  day  covered  by 
the  claim  In  suit,  vtz. : 
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[3,  4]  This  statement  of  expenses,  however, 
does  not  Include  any  charge  for  offices  for 
the  Oil  Department,  which  were  tn  the  state 
capltol,  for  the  services  of  the  state  auditor 
and  treasurer  in  keeping  accounts  and  mak- 
ing collections,  for  legal  counsel,  and  for 
serrices  of  chemists,  or  for  tbe  Public  Ex- 
aminer's Department  these  not  bdng  sus- 
ceptible of  exact  determination.  The  reduced 
percentage  of  expenses  to  receipts  In  several 
of  the  years  was  obviously  due  to  the  rapid 
expanslou  In  the  use  of  gasoline  without  a 
corresponding  Increase  Id  the  expanses  of 
administration.  This  percentage,  however, 
was  rising  In  1915  and  doubtless  has  In- 
creased greatly  since,  under  war  conditions. 
We  take  Judicial  notice  also  of  the  factj 
that  in  1915  the  hispectlon  'fee  ou  oU  and? 
gasoline  In  tank  cars  was  reduced  by  the 
Legislature  from  10  to  7  cents  and  In  1917 
from  7  to  0  cents.  It  was  obviously  impos- 
sible for  the  state  Legislature  to  determlnv 
accurately  in  advance  either  what  the  re- 
ceipts from  or  the  cost  of  Inspection  would 
be,  and  having  regard  to  the  period  of  rapid 
Increase  In  the  use  lof  ^sollne,  through 
which  the  cotmtry  was  passing  In  tbe  years 
under  consideration  and  to  tlie  action  of  the 
Legislature  In  redudng  the  fee,  we  cannoc 
consent  to  Impute  to  that  body  a  purpose 
other  than  to  conform  to  the  requirements 
of  tbe  Constltutlou  when  enacting  this  legls- 

The  conclusltxi  thus  arrived  at  sustains 
the  validity  of  the  state  law  as  on  Inspec- 
tion measure  and  renders  It  unnecessary  to 
consider  the  much  argued  question  as  to 
whether  or  not  the  Oil  and  gasoline  In  ques- 
tion were  In  interstate  transit  when  Inspect- 
ed. As  an  inspection  law,  under  the  ded- 
sions  cited,  the  act  Is  validly  amillcablft 
alike  whether  the  property  was  In  Intra  or 
In  Inter  state  commerce  wh^i  lnspect'<d. 

[tl  Ndther    la    It    necessary    to   oonaldar 
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whether  the  evidence  sostalns  the  coatentlon 
that  the  Inspection  of  gasoline  provided  for 
by  the  act  was  of  a  character  bui^  that  It 
did  not  Bene  to  promote  the  public  safety  or 
to  protect  the  commuolty  against  fraud  and 
Imposition.  The  finding  of  fact  by  Uie  trial 
court,  approved  by  the  Supreme  Court  of  the 
state,  la  accepted  as  conclusive  by  this  court 
Northern  Pacific  Railway  Co;  r.  State  of 
North  Dakota.  236  U.  S.  685,  693.  35  Sup. 
Ct.  429,  59  L.  Ed.  735,  L  E.  A.  1917F,  1148, 
Ann.  Cqs.  1916A,  1. 

It  results  t2iat  the  Judgment  of  the  Sn- 
preme  Court  of  Ulnnesota  must  be  affirmed. 


(SU  U.  S.  H) 

BUCKEYE  POWDER  CO.  t.  B.  I.  DUPONT 
DB  NEMODRS  POWDER  CO.  et  aL 

(Argued  April  SO  and  Uay  1,  1SI7.  Ordered 
for  Reareument  Juae  10,  1918.  Reargued 
Nov.  13,  191°     "--•-'-'  "--   "   '""" 


Decided  Dec.  9,  19ia) 
No.  7. 

1.  Appeal  and  Error  «=a  1039(9)— Habulesb 
Ebbob— ELBcnon  Between  Causes  of  Ac- 

Plafatiff.  in  an  action  for  daroaees  under 
Bberman  Anti-Trnst  Act.  f  7  (Comp.  St.  1916.  j 
8829),  cannot  complain  of  the  granting  of  motion 
at  the  end  of  the  trial  that  it  elect  whether  to 
r«l;  on  section  1  or  section  2  of  the  act  (Comp. 
6t,  18J6.  M  S820.  SS2I);  It,  in  then  going 
through  the  form  of  electing  to  rely  oo  acts  done 
contrary  to  aection  2,  Bimpl;  adberiuK  to  the  in- 
terpretation of  its  declaration  it  bad  accepteJ, 
when  a  motion  to  atrike  it  out  aa  duplicltous  was 
made  and  overruled  and  had  endeavored  to  main- 
tain throughout  the  trial. 

2.  Appeal  and  Ebsob  «=3l033lS)— Habmless 
Erbo  a— Favosa  BI.E  Inbthuction. 

Plaintiff  may  not  complain  of  InBtruction  al- 


r  for  Injury  from  unsuccessful 


Appeal  and  Error  ^=>  1061(4)— Harulbbs 
Error— DiBBCTiBO  Verdict. 
DirectUig  verdict  for  certain  defendants  was 
'    aimed  at  plaintiff  having  been 


e  nlleg- 


harmless .     .  .     _ ,    . 

done  by  them,  and  the  Jury  having 
the  other  defendant  with  wbom  they 
•d  to  have  conspired. 

4.  Monopolies  ^=>28— Action  fob  Dauagks 
—Evidence. 

Decrees  in  a  proceeding  by  the  government 
finding  a  company  guilty  under  the  Sherman 
Anti-Trust  Art  were  not,  prior  to  Qayton  Act 
Oct-  IS,  1914,  f  5  (Comp.  St.  1016,  i  8835e),  ad- 
mlaaible  In  an  action  by  an  individual  against 
the  company  for  damages  from  atteurpt  to  mo- 

5.  Monopolies  ^=10— Action  fob  Damaq- 
ja  _  i.iMiTATioNa  —  Statutes  —  Retboac- 
TivB  ErracT. 

Clayton  Act  Oct  15,  1914,  |  5  (Comp.  St 
1016.  I  8S35e),  suspending  the  ranning  of  the 
statute  of  limitations  against  a  private  right  of 
action  pending  proceedings  by  the  government 
fiir  violation  of  the  anti-truat  laws,  has  no  appli- 
cstion  to  prior  proceedings  and  a  cause  of  action 
already  barred. 

6.  Monopolies  e=»28  — Violation  or  Anh- 
Tbubt  Act— Private  Riokt  or  Action. 

Mere  existence  of  defendant's  power  as  It 
was  when  plaintiff  was  created  does  not  avail 

SaintifT  under   Sherman    Anti-Trust   Act,   I   7 
lomp.  St.  191S,  t  8829).  giving  a  private  action 
ta  persons  injured  by  breach  of  the  statute. 

^bFot  ottaor  csMi  si 


7.  MoKoPOLiEB  ^=28  —  Violation  op  Aifn- 
Tbubt  Act  —  Private  Action  —  Motive  of 
Plaintiff's  Oboanization  —  Instbuctionb. 

Instruction,  In  action  under  Sherman  Auti- 
Trust  Act,  I  7  (Comp.  St.  1916,  f  8829),  for  pri- 
vate Injury  for  breach  of  the  statute,  construed 
as  stating  correctly  that,  on  the  question  wheth- 
er plaintiffs  failure  was  due  to  defendant's  op- 
pression or  to  plaintiff's  incapacity,  the  Jury  In 
estimating  the  evidence  and  Gndmg  what  the 
facts  were  might  consider  the  motive  of  plain- 
tiff's organiier  if  they  should  find  it  to  have 
been,  what  defendant  alleged,  to  organise  It 
merely  to  sell  It  out  to  defendant  without  any 
teal  intent  to  compete. 

8.  BviDEMCK  ^=>269ll)  —  Statbuents  of 
TuiBD  Persons  —  Facts  Rccitbd  as  Fub- 
NiBBiNQ  Motive. 

Statements  of  tbird  persons  of  their  reasons 
for  refusing  or  ceasing  to  do  business  with  plain- 
tiff are  inadmissible  as  evideiice  oE  the  facts  re- 
cited as  furnishing  the  mottvea,  as  distinguished 
from  evidence  of  their  motifes. 

la  Error  to  the  United  States  Clrcalt 
Court  of  Appeals  for  the  Third  Circuit. 

Action  by  the  Buckeye  Powder  Company 
against  the  EX  I.  Dupont  de  Nemours  Pow- 
der Compauy  and  others.  Judgment  for  de- 
fendants was  affirmed  by  the  (^ourt  of  Civil 
Appeals  (223  Fed.  881.  139  C.  G  A.  319),  and 
plaintiff  brtngs  error.    Affirmed. 

Mr.  Twyman  O.  Abbott,  of  New  York  City, 
for  plaintiff  in  error. 

Messrs.  Frank  S.  KatMubach,  Jr.,  of  Tren- 
ton, N.  J.,  and  William  H.  Button,  of  New 
York  City,  for  defendants  In  error. 


•Mr.  Justice  HOUIES  delivered  the  opla-* 
Ion  of  the  court 

This  Is  an  actloa  brought  by  the  plaintiff 
In  error  to  recover  triple  damages  under  the 
Sherman  Act,  July  2,  1800,  a  647,  |  7,  26 
Stat  209,  210  (Comp.  St  1916.  g  8829).' 
There  was  a  trial  that  lasted  five  months,  In' 
which  the  facts  were  shown  at  great  length, 
and  after  a  very  full  and  fair  charge  by  the 
presiding  Judge  the  Jury  found  a  verdict  In 
favor  of  the  principal  defendant,  the  B.  L 
Dupont  de  Nemours  Powder  Company,  on 
the  merits  and  for  (he  other  two  by  direc- 
tion ot  the  Court,  Elaborate  exceptions  were 
taken  but  they  were  overruled  by  the  Circuit 
Court  of  Appeals.  223  Fed.  881,  139  C.  C. 
A,  319. 

[1,1]  The  first  one  that  we  shall  deal  with 
complains  of  the  Court's  suatalnlnc  a  mo- 
tion at  the  end  of  the  trial  that  the  plaintiff 
should  elect  whether  it  would  rely  upon  theg 
■first  or  the  second  section  of  the  Shemuui* 
Act  (Comp.  St  1916,  a  8820,  8821).  If  the 
case  were  different  the  question  presented 
might  be  grave.  In  the  oue  before  the  Court 
the  only  error  was  in  the  use  of  the  word 
election  and  the  Implied  admlsslmi  that  Hie 
trial  possibly  could  be  taken  not  to  hare 
proceeded  upon  the  second  section  of  the 
Act  coupled  ta  course  with  section  7,  giving 
a  private  Bctl<m  to  persons  Injured  by  breach 
of  the  statute.  The  first  section  deals  with 
contracts  In  restraint  of  trade,  the  sectMid 
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ganlzadoo  of  the  plnlntlff  In  Januoi?.  1903, 
for  the  purpose  ot  manufactiiring  and  sell' 
tng  powder,  particularly  black  blasting  pow- 
der, alleges  a  long  previous  conspiracy  on 
the  part  of  various  companies  to'  monopolize 
the  trade  in  explosives,  which  ended  In  tUe 
organization  of  the  R  L  Dupont  de  Ne- 
mours Powder  Company  In  May,  1903,  In  or- 
der more  completely  to  carry  out  that  end. 
It  la  alleged  that  the  defendants  and  othus 
have  carried  out  that  end,  and  that  In  pur- 
suance of  it  they  did  acts,  detailed  at  great 
length,  for  the  purpose  of  compelling  the 
plaintiff  to  join  them  or  else  go  out  of  bual- 
nesa.  That,  with  an  allegation  that  they 
succeeded  and  forced  the  plaintiff  to  sell  out 
at  a  loss.  Is  the  whole  scope  of  the  declara- 
tion. There  was  a  motion  to  strike  It  out  for 
duplicity,  but  the  motion  was  overruled  on 
the  ground  that  the  declarntlon  was  as  we 
have  stated.  (D.  C.)  106  Fed.  514.  The 
trial  proceeded  on  that  footing  without  com- 
plaint. So  far  as  contracts  bore  upon  the 
supposed  attempt  to  subject  plaintiff 
monopoly  the  Jury  was  allowed  to  consider 
them.  Tile  case  was  fully  tried  upon  the 
ground  taken  by  the  plaintiff  at  the  outset 
and  the  only  one  on  which  It  could  hope  to 
succeed.  The  plaintiff  did  not  ask  to  amend, 
It  is  unnecessary  to  advert  to  the  statement 
of  the  Judge  that  In  his  opiniou  the  excep- 
tion to  be  considered  should  have  the  whole 
!  record  behind  It,  or  whether,  as  has  been 
su^ested,  the  'second  section  is  not  the  only 
one  addressed  to  transactions  such 
sllegcd.  Northern  Securities  Ga  v.  tinited 
States,  193  U.  S.  197.  404,  24  Sup.  Ct  438, 
48  L.  Ed.  679.  When  the  plalotltT.  after  the 
mUng  of  the  Judge,  went  through  the  form 
of  electing  to  rely  upon  acts  done  contrary 
to  section  2  of  the  statute,  it  simply  adhered 
to  the  lnterprctatl<M]  of  Its  declaration  that 
it  had  accepted  at  the  beginning  and  had 
endeavored  to  sustain  throughout  Portions 
of  the  diarge  ere  critldaed  In  this  connec- 
tion for  pointing  out  to  the  Jury  that  section 
2  embraced  not  only  monopoly  but  attempts 
to  monopolize.  But  this  was  wholly 
plaintltTa  advantage,  as  It  explained  that 
if  the  plalntlfT  was  driven  out  of  business  by 
the  defendant's  act«  it  was  entitled 
cover  if  those  acts  were  done  In  the 
of  an  attempt  to  monopolize,  whether  or  not 
they  were  crowned  with  success.  It  allowed 
the  Jury  to  consider  everything  that  Indicat- 
ed such  sn  attempt. 

[1]  Next  In  Importance  Is  an  exception  to 
the  Court's  directing  a  verdict  In  favor  of 
the  Eastern  Dynamite  CMupany  and  the  In- 
ternational Smokeless  Powder  and  Chemical 
Company.  There  were  no  acts  done  by  ei- 
ther of  these  companies  that  were  aimed  at 
the  plalntllT.  The  only  substantial  ground 
for  diarglnK  them  was  tltat  if  they  were 
portlas  to  a  conspiracy  u  alleged  they  be- 


came responsible  for  the  acts  of  the  Dopont 
Company  as  their  own.  Aa  the  Jury  exon- 
erated the  latter  company  this  ground  falls. 

that  even  If  the  ruling  was  wrong  It  did 

harm  unless  sometlilng  more  can  be  found 
in  the  case.  Portland  Gold  Mining  Ca  v. 
Stratton's  Independence,  158  Fed.  63,  85  C.  C. 
16  L.  R.  A.  (N.  S.)  677.  The  ruUng 
did  not  import  that  there  was  no  evidence 
against  the  Dupont  Company,  the  case 
against  which  was  put  fairly  to  the  Jury, 
but  that  there  was  no  evidence  that  the  oth- 
er defendants  conspired  with  it,  so  far  at 
least  as  the  plaintiff  was  concerned.  These 
companies  did  not  make  black  blasting  pow- 
der and  had  no  interest  immediately  adverse  9 
to  the  plalntlfT.  "The  basis  of  the  charge  of* 
conspiracy  affecting  the  black  blasting  pow- 
der business  was  that  the  Dupont  Company 
directly  or  through  another  company  was  In- 
terested in  their  stock.  No  other  Is  suggest- 
the  declaration  and  it  would  be  hard  to 
extract  any  act  fnsn  the  evidence.  Certain- 
ly none  could  be  found  that  was  more  than 
an  Inflnlteslmal  fraction  of  those  done  by 
the  Dupont  Company.  Here  again  the  Court 
was  of  oplnl<xi  that  the  exceptions  to  be 
considered  should  have  the  whole  record  be- 
hind It,  but  on  the  record  as  It  stands  we 
think  it  sufficiently  appears  that  the  plain- 
tiff suffered  no  real  barm, 

(4,  I]  The  next  matter  requires  but  a  few 
words.  The  plaintiff  offered  in  evidence  de- 
crees in  a  proceeding  by  the  Government' 
finding  the  Dupont  Company  guilty  under  the 
Sherman  Act  of  an  attempt  to  monopolize. 
United  States  v.  EX  I.  Dupont  de  Nemours 
«e  Co.  (C.  C.)  188  red.  127.  These  of  course 
were  held  Inadmissible.  The  Court  also 
ruled  that  the  statute  of  limitations  barred 
recovery  for  any  damage  suffered  before  Sep- 
tember IS,  1905,  six  years  before  the  begin- 
ning of  the  present  salt.  The  plaintiff  now 
contends  that  the  Clayton  Act  of  October  16, 
1914,  c.  323.  I  5,  38  Stat.  731  (Comp.  St.  1916, 
I  883Se)  making  admiesible  such  crimhiel 
Judgments  "hereafter  rendered,"  in  some  way 
should  affect  our  decision  upon  a  ruling 
made  years  before,  and  that  by  virtue  of 
the  same  section  the  running  of  the  statute 
of  limitations  was  suspended  retrospective- 
ly as  to  claims  already  barred,  pending  ttie 
Government  suit.  These  matters  do  not  need 
more  than  a  stQtemetit  of  what  was  argued 
and  what  was  done. 

[I]  Another  exception  seems  to  us  over 
critical.  Mr.  Woddell,  the  organizer  of  the 
plaintiff  corporation  and  chief  witness  on  Its 
behalf,  started  it  directly  after  leaving  the 
Dupont  Company,  with  which  he  had  been 
for  many  years.  He  knew  all  the  elements 
of  the  situation  before  he  emburkcd  on  the 
venture,  and  did  not  do  so  until  the  Dupont 
Company  had  reached  the  height  of  Its  pow- 
er.   The  Judge  remarked  In  his  charge  that 
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fendanfi  Influence  wss  being  developed  and 
that  had  been  injured  In  Ita  business  dui^ 
Lug  the  course  of  Bucta  development — that  the 
mere  existence  of  the  defendant's  power  as 
It  was  when  the  plaintiff  was  bom  was  not 
In  Itself  a  causs  of  action  to  the  plaintiff, 
but  that  the  plalotlft  must  show  that  the 
defendant  uses  Its  power  opprea^vely,  If  not 
against  the  plaintiff,  at  least  In  the  course  of 
defendant's  business.  This  was  Innocuooa 
truth.  The  plalntlCT  could  not  be  called  In- 
to being  In  order  to  maintain  a  salt  for  con- 
duct that  made  It  not  pay  to  be  bora  Claims 
for  such  antenatal  detriments  are  not  much 
javored  by  the  law.  See  National  Council, 
United  American  Uecbanlcs  v.  State  Council 
(ft  Virginia,  203  n.  S.  ISl,  161,  27  Sup.  GL 
46,  51  L.  Ed.  132. 

[7]  Another  statement  In  the  charge  con- 
cerning Mr.  Waddell's  knowledge  of  the  de- 
fendant's power  and  policy  is  complained  of, 
but  the  complaint  seems  to  us  based  upon 
a  i>erverslon  of  Its  meaning.  Tbe  defendant 
had  put  la  evidence  tending  to  show  that 
Mr.  Waddell  organized  the  plaintiff  merely 
to  sell  It  out  to  the  defendant,  without  any 
real  Intent  to  compete.  7%e  Court  said  that 
of  course  Mr.  Wladdell  had  a  right  to  go  Into 
business  and  that  his  motive  was  of  little 
moment  so  far  as  that  was  concerned,  but 
that  It  might  have  a  bearing  on  the  ques- 
tion whether  tbe  plaintiff  was  sufficiently 
capitalized  to  meet  normal  conditions,  adding 
that  it  did  not  matter  whether  it  was  or  not 
as  against  a  competition  forced  upon  It  by 
unlawful  means.  This  Is  treated  as  If  It  bad 
made  the  motive  an  answer  to  the  claim. 
What  It  really  did  was  to  state  correctly 
tliat,  on  the  question  whether  the  plaintiff's 
failure  was  due  to  the  defendant's  oppres- 
sion or  to  tbe  plalntUTs  Incapacity,  the  Jury 
In  estimating  tbe  evidence  and  Dndlng  what 
tbe  facts  were  might  coodder  Mr.  Waddell's 
motive  U  they  should  Bnd  It  to  have  been 
what  the  defendants  allied. 


spedflcally  with  all  the  details  brought  up 
by  the  dragnet  of  the  plaintiff's  exceptions 
and  assignments  of  error,  sixty-nine  In  num- 
ber and  occupying  more  than  sixty  pages  of 
the  record.  Central  Vermont  Ry.  Co.  ▼. 
White,  238  U.  S.  607,  608,  IK>9.  35  Sup.  CL 
86S,  69  L.  Eld.  1433,  Ann.  Gas.  1916B,  252. 
Several  exceptions  were  taken  to  tbe  exclu- 
sion of  statements  by  third  persons  of  their 
reasons  for  refusliie  or  ceasing  to  do  busi- 
ness with  the  plaintiff.  We  should  be  slow 
to  overthrow  a  Judgment  on  the  ground  of 
either  the  exclusion  or  admission  of  such 
statements  except  In  a  very  strong  case. 
Bat  the  exclu^on  in  this  Instance  was  prop- 
er. The  statement  was  wanted  not  as  evl- 
d«ice  of  tbe  motives  of  the  speakers  but  as 
erldence  of  the  facts  recited  as  furnishing 
tbe  motlTes.    Lawlor  v.  Loewe,  28S  U. 


522,  S36,  86  Sup.  Ct  170,  59  U  Ed.  341; 
Elmer  v.  Pessenden,  161  Mass.  369,  362,  2i 
N.  B.  208,  6  Ii.  R.  A.  724.  In  view  of  th« 
Qndlng  of  the  Jury  the  rulings  as  to  damages 
are  Umuaterlal  and  need  no  discussion  here. 
The  defendant  put  In  evidence  tending  to 
show  that  its  conduct  was  not  the  cause  <tf 
the  plaintiff's  Atllure  and  its  evidence,  or 
tbe  weakness  of  the  plalntlfTs  prevailed. 
Our  conclusion  upon  tbe  whole  case  Is  that 
tbe  plaintiff  has  had  a  fair  trial  and  that 
the  Judgment  should  not  be  disturbed. 
Judgment  affirmed. 

(ttt  u.  B.  71) 
ALASKA  PACIFIC  FISHERIES  v.  UNITED 

STATES. 

(Argued  Nov.  4.  1918.    Decided  Dec  9,  1918.) 

No.  212. 


Cmgress  bad  power,  by  Act  March  8,  1891, 
1 16  <Conp.  St.  1916.  f  S0»6a),  to  make  reserva- 
'-'--    at   Aiinette  Islands   lo   Alaska,   tor   Met- 


settlns  apart,  until  otherwise  provided,  det  _ 
ed  public  property  for  recognised  public  i 
pose  to  advance  dependent  Indian  people. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  Fint  and  Second  Series,  Beaerva- 
Uon.] 

2.  Fish  «s»3— Iitdiahs  4=>12— BcsEBVATioif 

AB  IltCLDOINO   AlMACENT  WATEBS. 

In  view  of  purpose  of  Indians  in  going  to 
island g,  character  of  ialandH,  and  purpose  of 
creating  reservation,  reservation  of  Annette  Is- 
lands in  Alaska  for  MeClakahtla  Indiana,  cre- 
ated by  Act  Cone.  March  3,  1891,  |  16  (Comp. 
St.  1916,  I  SOOea),  includes  adjacent  waters  and 
submerged  land,  to  protect  fish  supply  of  In- 
dians, printdpal  source  of  their  austeuance  and 
industi?. 

3.  Indiams  ^=>6 — CoitSTBucnoN  or  Statcttks, 

StBtutea  imssed  for  benefit  of  dependent  In- 
dian tribes  or  communities  ere  to  be  liberally 
construed,  and  doubtful  ezpressioni  resolved  m 
favor  of  the  Indians. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Suit  by  the  United  States  against  tbe 
Alaska  Pacific  Fisheries.  From  a  decree 
granting  the  relief  sought,  defendant  appeal- 
ed to  the  Circuit  Court  of  Appeals,  wblcb  af- 
firmed (240  Fed.  274,  163  a  0.  A.  200),  and 
defendant  appeals.    AtUrmed. 

Mr.  O.  H.  Haofotd,  mt  Seattle,  Waab.,  toe 
appellant 

Mr.  Assistant  Attorney  General  Brovrn,  for 
the  United  State*. 

•Mr.  Justice  TAN  DBTANTEB  delivered? 
the  (pinion  of  Hie  Court 

This  Is  a  suit  by  the  United  States  to  en- 
join tbe  Alaska  Padflc  Fisheries,  a  Callfomla 
corporation,  from  maintaining,  and  to  com* 
pel  It  to  removei  an  extensive  fish  trap  erect- 
ed by  it  In  narigahle  waters  at  tbe  Annetta 
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Islands  In  Alaska.  Tbe  obJectloDB  urged 
against  the  trap  are,  first,  that  It  la  within 
a  reservatliHi  lawrull;  eatabllshed  for  the  nse 
«f  the  Metlakahtla  and  other  Indians,  and, 
aecond,  that  It  is  an  tinanthorlzed  obstruction 
to  the  narigable  capadtr  of  waters  of  the 
United  States.  A  decree  was  entered  grant- 
ing the  relief  sought  and  this  was  amnned 
br  the  ClTcnlt  Court  of  Appeals.  240  red. 
274.  153  0.  &  A  200. 

The  Annette  Islands  are  a  group  ot  small 
islands  In  southeastern  Alaska.  During  the 
summer  of  1887  some  800  Hetlakahtla  Indi- 
ans emigrated  from  British  Columbia  and 
settled  on  one  of  these  islanda  The  emigra- 
tion and  settlement  were  not  only  acquiesced 
in  but  encouraged  by  executive  and  adminis- 
trative  offlc^s  of  the  United  States,'  and 
subsequently  were  sanctioned  by  Congress 
through  the  enactment  of  section  15  of  the 
Act  of  March  3,  1801.  c.  S61,  26  Stat  1101 
(Comp.  St  1916,  I  eooea).  That  section  reads 
as  follows: 

"Hat  until  otherwise  provided  by  law  the 
body  of  lands  known  Ha  Annette  iBlands.  sltn- 
sted  in  Alexander  Archipelago  in  Boutheastem 
Aloaka,  on  the  north  side  of  Dixon's  entrance, 
be,  and  the  Bsme  is  hereby,  set  apart  as  a  res- 
ervation far  the  use  of  the  Metlakahtla  Indi- 
BU»,  and  those  people  knovm  as  Metlakahtlans 
^who  have  recently  emigrated  from  British  Co- 
•  lumbia  to  Alaska,  and  such  'other  Alaskan  na- 
tives as  msj  join  them,  to  be  held  and  used  by 
them  in  common,  under  such  rules  and  regula- 
tions, and  subject  to  such  restrictions,  as  may 
[be]  prescribed  from  time  to  time  by  the  Secre- 
tary of  the  Interior." 

Tile  fish  trap  was  erected  in  1018  without 
th«  CMisent  of  the  Indians  or  the  Secretary 
of  the  Interior.  It  iR  a  formidable  structure 
cnuEdstlng  of  heavy  piling  and  wire  webbing, 
is  located  in  water  of  considerable  depth  ap- 
proximately 600  feet  from  the  high  tide  line 
(rf  the  island  on  which  the  Indians  settled.  Is 
intoided  to  catch  about  600,000  salmon  in  a 
single  season,  and  its  operation  will  tend  ma- 
terially to  reduce  the  natural  suniiy  of  fish 
accessible  to  the  Indians. 

Tbe  prindpal  question  for  dedsioa  la 
whetho-  the  reservaUiHi  created  by  the  Act  of 
1891  anbracea  only  the  upland  of  the  Islands 
w  Indudes  as  well  the  adjacoit  waters  and 
submerged  land.  The  question  is  we  ct  con- 
struction— of  determining  what  OtHigrees  in- 
tended by  the  words  "the  body  of  lands 
known  as  Annette  Islands." 

Aa  an  ai^redation  of  the  drcumstances  in 
which  words  are  used  usually  Is  conducive 
and  at  times  is  essential  to  a  right  under- 
standing of  them,  it  Is  Important,  la  ap- 
proaching a  solution  of  the  question  stated, 
to  have  in  mind  the  drcnmstances  In  which 
the  reservation  was  created — the  power  of 
Congress  in  the  premises,  the  location  and 
cliaracter  of  the  islands,  the  situation  and 


'HoBW  Bi>  DOCS.  GOtb  Cong,  lit  Sen.  vol.  10,  p.  'Houw  Bi.  Doca.  SOtb  Cong.  Id  Seai.  ' 
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needs  of  tbe  Indlaaa  and  tiie  oldect  to  1)0  at- 
tained. 

[1]  Ttiat  Congress  bad  power  to  malce  tta« 
reservation  inclusive  of  the  adjacent  wat^n 
and  submerged  land  as  well  aa  the  upland 
needs  litUe  more  than  statement  All  were 
the  property  of  the  United  States  and  within 
a  district  where  the  «itlre  dominion  and 
sovereignty  rested  in  Oie  United  States  and 
which  Congress  )}ad  oxnplete  legislative 
authority.  National  Bank  v.  County  <rf  Tank- 
too,  101  U.  B.  120,  133.  25  L.  Ed.  1046;  Sblve-« 
ly  v.  Rowlby,  152  "U.  S.  1.  47-48.  68,  14  Sup.« 
CL  648,  88  U  Ed.  331 ;  United  States  v.  WI- 
nans,  108  U.  S.  871,  S83.  25  Sup.  Ct.  862,  4& 
li.  Ed.  1089.  The  reservation  was  not  in  the 
nature  of  a  private  grant,  but  simply  a  set- 
ting opart,  "until  oUierwise  provided  by  law," 
of  de^gnated  public  property  for  a  recognis- 
ed public  purposo— that  of  safe-guarding  and 
advancing  a  dependent  Indian  pe<9le  dwell- 
ing within  the  United  States.  See  United 
States  V.  Kagama.  118  U.  S.  375,  879.  et  seq., 
6  Sup.  Ct.  JIOO.  30  L.  Ed.  228;  United  States 
V.  Rickert,  188  U.  S.  432,  437,  23  Sup.  Ct  478, 
47  L.  Ed.  632. 

II]  llie  islands  are  In  the  Interior  of  the 
Alexander  Archipelago  and  separated  from 
other  Islands  by  well-known  bodies  of  water. 
Before  the  McUakahtla  settlement  they  were 
wild  and  uninhabited.  While  bearing  a  fair 
supply  of  timber,  only  a  small  portion  of  the 
upland  Is  arable,  mote  than  three-fourths 
consisting  of  mountains  and  rocks.  Salmtm 
and  other  fish  in  large  numbers  frequent  and 
pass  through  the  waters  adjacent  to  the  shore 
and  the  opportunity  thus  afforded  for  secur- 
ing Qsh  for  local  consumption  and  for  salt- 
ing, curing,  canning  and  sate  gives  to  the  is- 
lands a  value  for  setUement  and  inhabitance 
which  otherwise  they  would  not  liave. 

The  purpose  of  the  MeUakahtlans  In  going 
to  the  islands  was  to  eetablisb  an  Indian  col- 
ony which  would  be  self-sustaining  and  rea- 
sonably free  from  tbe  obstacles  which  attend 
the  advancement  of  a  primitive  peopla  Ibej 
were  largely  fishermen  and  hunters,  accus- 
tomed to  live  from  the  returns  of  those  voca- 
tions, and  looked  upon  the  Islands  as  a  suit- 
able location  for  their  colony,  because  the 
fishery  adjacent  to  the  shore  would  afford  a 
primary  means  of  subsistence  and  a  promis- 
ing (^portunity  for  industrial  and  commer- 
cial development 

-After  their  settlement  and  before  the  reser* 
vation  was  created,  the  Indiana,  under  the 
guidance  of  a  noted  missionary,  adopted  a 
form  erf  self-government  suited  to  their 
needs;  established  for  themselves  a  village 
with  substantial  dwellings,  schoolhouses  and  a 
the  like,  and  ■constructed  and  Installed  an  ex-s 
tensive  establlahmcnt  where  they  canned 
salmon  for  the  market* 
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Tbe  purpose  of  creating  the  reseiration 
was  to  encourage,  asslflt  and  protect  the  In- 
diana In  tbelr  effort  to  train  thema^Tee  to 
habits  of  Industry,  become  self-sastaltUng  and 
advance  to  the  ways  of  dylllzed  life.  True, 
the  Metlakahtlana  were  foreign  born,  bat  the 
actlcn  of  Congress  has  made  that  Immaterial 
here. 

The  drcumstancea  which  we  have  recited 
shed  much  light  on  what  Conffress  Intended 
by  "the  body  of  lands  known  as  Annette  Is- 
lands." The  Indians  could  not  sDBtaln  them- 
selves  from  the  use  of  tbe  upland  alone.  The 
use  of  tbe  adjacent  fishing  grounds  was 
equally  esaentlaL  Without  this  the  colony 
could  not  prosper  In  that  location.  The  In- 
dians naturally  looked  <m  the  fishing  grounds 
as  part  of  the  islands  and  proceeded  <m  that 
theory  In  soliciting  the  reservation.  They 
bad  done  mnch  for  themselves  and  were 
striving  to  do  more.  Evidently  Congress  in- 
tended to  conform  its  action  to  their  situation 
and  needs.  It  did  not  reserve  merely  the 
alte  of  their  village,  or  the  Island  on  whidi 
they  Were  dwelling,  but  the  whole  of  what  is 
known  as  Annette  Islands,  and  referred  to  It 
as  a  single  body  of  lands.  This,  as  we  think, 
shows  that  the  geographical  name  was  used, 
as  is  sometimes  done,  in  a  sense  embracing 
the  intervening  and  surromiding  waters  as 
well  as  the  upland — In  other  words,  as  de- 
scriptive of  the  area  comprising  tbe  islands. 

IS]  This  conclusion  has  support  in  the  gen- 
eral rule  that  statutes  passed  for  the  benefit 
of  dependent  Indian  tribes  or  communities 
are  to  be  liberally  construed,  doubtful  ex- 
pressioDs  being  resolved  In  favor  of  the  Indi- 
ana. Cboete  v.  Trapp,  S24  U.  S.  665,  67S,  32 
Sup.  Ot.  666,  S6  IJ.  Ed.  941,  and  cases  dted. 

fAnd  It  has  further  support  in  the  facts  that, 
save  for  the  de'tendanf  s  conduct  In  1916,  the 
statute^  from  the  time  of  Its  enactment  has 
t)een  treated,  as  stated  In  tbe  opinion  of  the 
Alaska  court,  by  the  Indians  and  the  public 
as  reserving  the  adjacent  fishing  grounds  as 
well  as  the  np^and,  and  that  In  regulations 
prescribed  t^y  the  Secretary  of  the  Interior  on 
February  9,  1915,  the  Indians  are  recognized 
as  the  only  persons  to  whom  permits  may  be 
issued  for  erecting  salmon  traps  at  these  is- 
lands. 

These  views  are  dedalve  of  the  suit  and 
sustain  tbe  decree  below. 

Decree  affirmed. 


(Aisned  Nov.  20  and  21,  1918.    Dwdded  Dec. 

9,  1918.) 

No.  IB. 
I,  United  States  «=»70(1)— Comtbactb— Con- 

MBCCTIOM— "FUBMIfiH"— '  "lit  VWfT," 
Where  a  contract  between  the  United  StatM 
and  defendant  for  mannfactnre  of  torpedoes  pro- 
vided that  defendant  would  not  make  use  of  any 
device  tbe  design  for  which  was  furnished  to  it 


by  the  United  States  In  any  torpedo  cDnstmcted 
for  any  perBon  or  other  governments,  and  would 

not  exhibit  such  device,  tbe  United  States  could 
rpstrsin  eihibitioD  of  a  balanced  turbine  torpedo, 
whether  or  not  patentable  or  within  the  prior 
art,  or  known  to  defendant,  plans  for  which  the 
government  (umished  defendant ;  "furnish" 
meaning  to  supply,  while  "invent"  means  to  cre- 
ate. 

[Ed.  NotBL— For  otiiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fnmish.] 
2.  Uhitkd  States  iSsSS  —  Odittbactb  --  Co»- 

ffrBrrcnoN— ExniBinos  or  Toepedo. 
Where  defendant,  contracting  to  msnufse- 
tore  torpedoes  for  Oie  United  States,  engaced 
not  to  exhibit  any  device  tor  which  the  design 
wss  fnmlshed  to  it  b^  tbe  United  States,  the 
latter  could  restrain  it  from  exhibiting  a  de* 
-*' —  incorporated  in  a  torpedo  which  was  first 


letter,  nnaccompanied 

8.  iNfUNcTion  «=>189—  Reuet  —  Rbstbain- 

lira  BxHiBmoit  or  Toiipedo  —  Vioi.ation 

or  GovBBNuxNT  ConxBAcrr. 

In  injunction  suit  by  the  United  States  to 

restrain  its  contractor  for  the  manufactare  of 

torpedoes  from  exhibiting  devices  furnished  by 

tbe  United  States,  decree  should  not  include  de- 


In  the  existing  torpedo,  where  the 
I  not  display  dlspositioa  to  violate 
Its  trust,  but  the  exclusion  Aould  b«  witbout 


Ur.  Chief  Justice  White  dissenting. 

Ai4>eal  from  the  United  States  Clrcnlt 
Court  of  Appeals  for  the  Second  Circuit. 

Suit  by  tbe  United  States  against  the  B. 
W,  Bifsa  Company.  From  a  decree  of  the 
District  Court  for  plaintiff,  defendant  ap- 
pealed to  the  Circuit  Court  of  Ai^eals, 
which  amended  and  affirmed  (139  C.  C.  A. 
6S3,  224  Fed.  820;  143  C.  0.  A.  496.  229 
Fed.     876),     and     defendant     appeals.    Af- 

Messra.  George  W.  Field  and  Arthur  0. 
Fraser,  both  of  New  Tork  Caty,  for  appel- 
lant 

Mr.  a.  CarroU  Todd,  AasL  Atty.  Gen„  for 
appellee. 

•Mr.  Justice  UcEENNA  delivered  the  opln-* 
Ion  of  the  Court. 

Appeal  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  (United  States  v. 
B.  W.  Bliss  Co.,  224  Fed.  325,  139  a  C.  A. 
633)  amending  and  affirming  a  decree  of  tba 
District  Court  for  the  Eastern  District  of 
New  Tork  entered  in  a  suit  brought  I^  the 
United  States  against  appellant  (herein  re* 
ferred  to  as  the  Bliss  Company)  restraining 
the  latter  from  ezhlbltlUK  or  communicat- 
ing the  construction  and  operation  of  a  tor- 
pedo known  as  the  Bllss-Leavltt  torpedo. 

The  controversy  turns  upon  the  construc- 
tion and  application  of  certain  dauses  of  tba 
contracts  between  the  Bliss  Oompauy  and 
the  United  States  and  Is  not,  we  think.  In 
broad  compass.  In  support  of  Its  coDtea- 
tlon  In  the  main  the  United  States  has  the 
sanction  of  the  two  courts. 

The  development,  constmctlon  and  operas 
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Hon  of  th«  toiredo  Bave  snlmstton  and  at* 
traction  to  the  argameot,  but  it  Is  eoougb 
to  say  that  Its  metbod  of  propulsion  Is  the 
balanced  turbine  nietbod,  so  called,  tbat  Is, 
tnrblnes  revoMng  In  opposite  directions. 
The  United  States  asserts  that  to  this  meth- 
od ot  propulsion  the  excellence  and  eCBcacy 
of  the  torpedo  Is  due  and  tbat  It  was  the 
conception  of  the  United  States ;  tbat  It  waa 
tbe  result  of  much  experimentation  on  the 
part  of  its  engineers  and  those  of  the  Bliss 
Oampany  and  the  expenditure  of  substantial 
■nros  of  money  by  the  Kovemment,  and  tbat 
because  of  the  superior  speed,  range  and 
power  ot  this  new  weapon,  other  nations 
have  been  eager  to  learn  the  secrets  of  its 
construction. 

The  Bliss  Company  denies  these  assertions, 
opposes  them,  besides,  by  tbe  contenttons 
that  the  balanclog  of  rotary  bodies  analogous 
to  turbines  rotating  In  opposite  directions 
was  a  matter  of  common  knowledge  long 
eprlor  to  any  transactions  with  the  United 
■States  and  that  the  'torpedoes  constructed  by 
It  under  Its  contract  contained  balanced 
turbines,  so  called,  of  its  own  design  and 
property:  or,  to  quote  counsel: 

"The  torp^o  <s  the  product  of  the  assidultr 
and  genius  of  the  defendant's  officers  and  engi- 
neera,  and  not  that  of  the  goTernment." 

And,  further,  that  It  purchased  from 
Lieutenant  Darison,  with  fnll  knowledge  of 
the  United  States,  all  of  hla  rights  to  for- 
eign patents,  and  to  this  patent,  It  la  said, 
the  United  States  assigns  a  special  excel- 
lence. This  Is  the  issue  la  outline.  The 
BUas  Company  asserts  the  right  to  have  oth- 
er customers  than  the  United  States  and  to 
seek  other  markets,  and  not  subject  to  re- 
striction by  the  United  SUtes.  The  United 
States  daiina  an  exclusive  service  and  even 
concealment  fnim  all  others  except  as  it  may 
concede  It  The  resolution  of  the  conten- 
tions is  Id  tile  contract  of  tbe  partiea. 

Those  transactions  date  to  1905  and  are 
exhibited  in  three  contracts,  one  of  Novem- 
ber 22,  lOOS,  one  of  June  12,  1912,  and  an 
Intervening  one  dated  July  16,  1009.  In  tbe 
190S  contract  there  was  a  proviaion,  which 
it  Is  admitted  waa  embodied  in  all  subse- 
quent contracts.  Disputes  arose  aa  to  the 
meaning  of  the  provision,  the  rli^ts  and 
rcolratnte  under  It,  and  the  Bliss  Company 
bronght  them  to  litigation  by  expressing  its 
desire  to  negotiate  with  Messrs.  Whitehead 
A  Company  for  the  right  to  manufacture  the 
torpedo  in  foreign  countries.  Tbe  Bnrean  of 
Ordnance  objected,  and  on  May  9,  1S13,  the 
company  addressed  the  Secretary  of  Navy  as 
follows: 

"As  e  means  to  this  end  we  notify  you  hereby 
that  it  is  our  Intention  to  commanicate  the  coni- 
plete  coDBtmction  and  operation  of  the  existing 
Ope  of  BlIsB-Leavitt  torpedo,  and  to  make  a 
demonstration  of  the  operetion  of  said  torpedo, 
to  a  representative  of  Messrs.  Wbitehead  ft 
Company  on  or  immediately  after  June  1,  Iftl.?." 
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covers  tbe  balanced  turbine  and  'certain  oth-* 
er  featnres,  and  it  Is  manifest  that  whether 
It  should  be  granted  depends  particularly  up- 
on a  proviaion  of  the  contract  which  prohib- 
its the  exhibition  of  the  torpedo  or  Its  per- 
formance to  any  person  whatsoever  or  ti> 
any  other  government,  or  Its  repreaentaUvea, 
than  that  of  the  United  States.  That  provi- 
sion la  ttiat  tbe  Bliss  Company  "will  not 
make  use  of  any  device  tbe  design  for  wbldi 
is  furnished  to  It"  by  the  United  States  '1d 
any  torpedo  constructed  or  to  be  constructed 
tor  any  person  or  persons,  firma,  corpora- 
tlona,  or  othera,  or  for  other  governments 
than"  the  United  SUtes  and  "will  not  ex- 
hibit such  device  or  in  any  way  describe  U 
to  or  give  any  Information  in  regard  to  it 
to  any  person  •  •  •  or  to  other  govem- 
raenta,  or  their  representatives"  or  exhibit 
its  performance  "either  In  shop  or  in  serv- 
ice tests,"  A  violBtton  of  the  contract  In- 
curs Its  cancellation  and  releases  the  United 
States  from  all  claims  or  demands  under  It 
It  is,  however,  provided  that  no  design  shall 
be  considered  as  coming  within  the  provi- 
sions unless  the  United  States  communicates 
in  writing  to  the  Bliss  Company  that  it 
(the  United  States)  thinks  It  Is  embraced  by 
the  provision.!     it  is  disputed  whether  the 


' "  ■NmetBenm.  It  li  hereby  eipreislr  lurtber  illp- 
ulated,  covaii&aled  knd  agresd,  that  the  p«rtj  ol  the 
ant  part  will  not  maka  uae  of  aaj  derlce  tb*  d»- 
■Iga  tor  which  !■  tamlahed  to  It  b]r  th<  partr  ol  th* 
■ecoQd  part  In  anr  torceOo  eonatrucCed  or  to  be 
coDstnictcd  for  aoj  p«ngn  or  paraoni.  flnni,  nr- 
poratioDi  or  othars,  or  tor  oltaar  cavcmments  than 
the  partr  of  thg  Mcond  part  hereto;  tbat  the  party 
□f  th*  flrtt  part  will  not  eiblblt  euch  device  or  In 
anr  wejr  dncrlbe  It  to,  or  give  any  lutonnatlan  In 
ragard  to  It  to  an?  panoa  or  penoDe.  flrma.  oor- 
poratloua.  or  otben.  or  to  other  ■overDmeDU,  or 
their  repreMntatlTec,  than  the  parlr  ot  tb»  lecond 
part  hereto ;  that  tha  party  of  the  flnt  part  will  not 
exhibit  Uia  performaDce  of  an;  torpedo  contatDlns 
■uch  device  either  In  ahop  or  In  eerrlca  teiti.  to  snjr 
panoQ  or  peraone.  BrmB.  corporatlonr  or  othen,  or 
to  other  fOTernmoate,  or  tbelr  rep  reseats  tlvas.  thaa 
the  partr  ot  tbe  Mcond  part  harato: 


"  'ProTldvd  tortbannore,  that  no  device  or  daalra 
ah  all  be  conelderM  as  eomlns  within  the  provliloiia 
of  thia  clauaa  anlese  the  partr  ot  the  aacond  part 
ehalt  itata  to  the  partr  al  tha  flrat  part  In  writing, 
at  tbe  time  whan  the  *ald  derloa  or  daalsn  la  Itasll 
conTared  (o  the  party  of  tbo  Brat  part  bj  wrlttot 
commnntcatlon  tram  the  partT  of  tbe  eacond  paA, 
tbat  tbo  p«rt7  of  the  lacond  part  conildera  Chat  the 
aald  dOTlc*  or  dealgn  It  embraced  wltbln  tbe  pro-' 

"In  the  contract  of  June  11,  Ull.  ttao  torecolnc 
clauae  became  dauea  Twentieth.  The  ISI)  oontraot 
contalaed,  however.  In  the  ucond  clauae.  tha  tol- 
lowlna  new  matter,  which  (aave  that  part  encloeed 
by  bracketa}  bad  not  been  Included  In  prerlou*  eon- 

"  '[Second.  The  maauFactura  ot  aald  torpadoeel 
(tbe  word  "torpedoei"  aa  und  throughout  thla  con- 
tract being  Intended  to  Include  everrthlng  covered 
by  tbe  drawlnfi.  plana  and  apeclflcatloni  above  re- 
i  to)  [ahall  oontonn  In  all  recpacta  to  and 
aald  drawlngi,  plana  and  Bpeclflcatlona]  In- 
cluding duly  authorlied  cbangea  therein,  tnit  eald 
drawlnga,  plana  and  apaclflcatlone  are  not  hereto 
inneied  or  mad*  a  part  hereot.  They  contain  In- 
ormallon  ot  a  oonSdentlal  character  that  cannot 
•e  made  public  wlUiout  detriment  to  the  | 
menta  and  the  'vntractor'B  Intaraata,  a 
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7«oadttloji  of  the  pro'vlHlon  was  performed, 
but  both  the  lower  courts  have  found  that  It 
was,  and  we  concur  In  their  jnOgmenL  The 
oHiditlon  of  the  provlsloD,  then,  having  be«t 
performed,  we  come  to  Its  meaning,  the  BUs» 
Company  contending  that  the  device  mnst 
be  of  the  Invention  of  the  United  States,  and 
the  latter  contending  that  tt  need  only  be 
"fnrnlabed"  by  the  United  States. 

The  Bliss  Company's  contention  in  Its  de- 
tail la  somewhat  difficult  to  state  concisely. 
It  rests  as  much  in  Impllcatloa  as  in  expres- 
sion. It  Is  said  that  the  restrictive  clause 
"applies  only  to  a  'device  the  design  for 
whicb  is  furnished  b;  the  govenunent' "  and 
"eziwesaly  and  clearly  excludes  ideas,  meth- 
ods or  prlndples."  And  It  is  further  nrged 
that— 

?"To  furnish  a  design.  It  ts  Qecessary  to  furnish 
sometbins  concrete.    A  device  is  also  ■omethlur 

"concrete.    One  cannot  accept  an  idea." 

To  support  these  declarations  legal  and 
other  deflnltlons  are  adduced.  One  Is  select- 
ed ttom  Armour  Packing  Co.  ▼.  Doited 
States,  200  U-  S.  E>6,  28  Sup.  Ct  428,  C2 
L.  Ed.  691,  which  explains  a  device  to  tw 
"a  thing  devised  or  formed  by  derign,  a 
contrivance,  an  invention,"  It  is  hence  as- 
serted ttiat  the  United  States  did  not  comply 
with  these  deSnltional  requirements — Indeed, 
from  the  state  of  the  art,  could  not;  and 
therefore  could  not  impose  secrecy  upon  the 
Bliss  Company. 

The  tangibility  of  the  definitions  and  the 
arguments  based  upon  them  are  not  very 
clear  nor  what  purpose  they  tend  to  establish. 
The  company  asserts  a  right  to  employ  the 
prindpio  of  propulsion  and  this  principle  It 
asserts  to  1»— to  quote  counsel — "the  balanc- 
ing of  rotary  bodies  analogous  to  turbines  ro- 
tating in  cvposlte  directions  and  of  equal 
speeds  for  the  purpose  of  eliminating  gyr- 
oscopic effect,"  and  that  It  was  "long  prior 

'  to  1906  (the  first  contract  was  made  in  1905] 
a  matter  of  common  knowledge  and  known  to 
the  defendant"  (the  company);  and  again: 
"The  balanced  turbine  principle  was  public 
property  and  not  the  properCT'  of  the  govem- 
menL    It  was  a  matter  of  public  knowledge  and 

Therefore^  as  we  have  said,  the  conten- 
tion is  that  It  was  not  within  the  prohibi- 
tion of  the  contracts.  Immediately  It  may  be 
asked:  This  being  the  condition,  of  what 
value  was  the  restrictive  clause  to  the  gov- 
ernment? Surely  the  govenunent  sought  to 
secure  something  valuable  and  practical,  and 
yet  it  was  apparently  only  the  promise  of 
words  never  to  have  effective  realization. 
Instead  of  security  the  government  got  a 
controversy.  Anything  It  might  offer  or  sug- 
gest or,  to  use  the  word  of  the  contract,  "fur- 


to  b«  treated  u  ooDfldentln]  br  tha  partlea  ol  thli 
oontract.  it  b«ina  undentood,  bovsTsr,  tbftt  uotblus 
hi  this  clausa  mhaU  ba  coastnied  bb  deprlTlns  tha 
pBTty  at  tha  flnt  part  oE  lbs  risbt  to  maka  ana 
Mil  luch  toriwdoe*  to  anr  other  ptrtr  or  sOTBm- 
msBt  whatsoever,  sxcBpt  u  llmitBd  b7  olauM  tnn- 
tleth  ol  thi*  


nlshed,"  would  be  apea  to  dispnte  and  the 
diarge  of  b^ng  antidpated,  already  in  ex- 
istence among  the  things  available  to  the 
company  as  "public  property  and  not  the 
property  of  the  government" — "»  matter  of 
public  knowledge  and  not  a  sei^^it."   And  the  j 
goveni*ment  could  not  even  fortify  itaeU  by  • 
the  presumptions  of  a  patent    To  have  done 
BO  would  have  been  to  break  the  seal  ot  se- 
crecy and  relieve  the  company  from  the  obli- 
gationa  imposed  by   the  contract.     To  this 
contention  the  BUsa  Company  is  driven  to 
get  rid  of  the  Davison  patent,  the  design  for 
which  was  furnished  the  company  by  the    , 
United  States.    Counsel  say: 

"AssDming  that  tlie  particulai-  design  of  a  bal- 
anced turbine  produced  by  Davison  was  a  secret, 
it  lost  every  attrltmte  of  the  secret  npon  the  is- 
Boance  by  the  United  States  government  of  let- 
ters patent  to  DBvison." 

And  further: 

"The  issuance  of  tils  patent,  therefore,  be- 
came an  act  of  the  Navy  Department.  Thus  Hie 
government  through  the  same  department  bv 
which  it  entered  into  the  several  contracts  with 
the  defendant  (the  company],  caused  the  secret 
of  the  balanced  turbine  to  be  laid  open  to  the 
public." 

And,  besides,  it  is  said  tliat  the  govenunent 
"tacitly  permitted  Davison,  one  of  its  of- 
ficers and  subject  to  its  discipline,  to  as- 
sign" to  the  company  "foreign  patents  (or 
the  device  in  issue"  ;  and  that  therefore  "it 
cannot  now  successfully  contend  that  Its  de- 
sign is  within  the  restrictive  clause."  But 
this  gives  an  exaggerated  effect  of  publicity 
to  a  patent  and  cannot  dispense  with  the  ex- 
plicit oMigatlon  of  the  restrictive  clause. 
Indeed,  wo  may  repeat,  Of  what  avail  was 
the  restrictive  clause  to  the  government  un- 
der the  contentions  of  tbe  company}  It  was 
assured  of  nothing  but  opposition  and  liti- 
gation. We  may  dte  In  further  Illustration 
of  this  ttiat  the  Bliss  Ctmipany  asserts  that 
the  Davison  device  was  without  novelty  in 
the  field  of  "t^posita  revolring  turbines" 
(another  name  for  a  balanced  turbine)  and 
tbat  all  be  did  was  to  take  a  "design  of  un- 
balanced turbine  sliown"  in  a  prior  patent 
"and  reverse  one  of  the  turbine  wheels  with 
the  inddental  and  necessary  change  in  the 
gearing."  The  assertion  Is  that  "the  design 
of  tills  gearing  is  what  occupied  Lieutenant  g 
Davison's  time  and  thought."  We  'may  say* 
that  we  concur  with  the  lower  courts  and 
think  the  patent  is  not  so  limited.  The  Bliss 
Company  thought  well  enough  of  It  to  buy  Its 
foreign  rights. 

Tlie  several  omtentlons  of  the  con^iany 
are  but  fragments  of  the  broader  one  that 
there  were  in  the  world's  knowledge  and 
available  to  the  c(»npany  practical  devices 
as  well  as  prindples  of  operation  whicb  pre- 
cluded a  demand  of  secrecy  by  the  govern- 
ment and  which  left  the  company  free  to  use* 
or  exhibit  or  sell  to  anybody  torpedoes  em- 
bodying them,  the  final  and  dominant  conten- 
tion being  that  the  govemmraf  s  reservation 
was  only  of  InventlcHia,  Inventiooa,  howevar. 
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tuidlsclosed,  pBtentable  but  not  patratted. 
Yet  the  word  of  tba  contract  Is  "famUbed," 
oot  Inveoted,  and  the  words  ore  of  iitter- 
«nt  significance.  To  Invent  means  to  create; 
to  farnlsb  means  to  supply.  And  tbe  differ- 
ence was  too  Important,  too  pertinent  to  the 
purpose  to  bare  been  overlooked — dndeed, 
mnst  bave  been  deliberately  contemplated 
to  achieve  tbe  object  of  the  parties.  The 
government  In  Its  situation,  considering  the 
use  of  torpedoes  and  the  nncertainty  against 
whom  to  be  used,  would  want  to  avail  itself 
of  tha  whole  universe  of  things  then  exist- 
ing or  that  might  be  brought  into  existence^ 
in  whatever  way  or  combtoation  it  could. 
It  is  easy  to  believe  that  an  arrangement  of 
old  devices  might  have  value.  And  secrecy 
was  an  espedal  object,  as  far  as  it  could  be 
maintained  and  for  snch  length  of  time  as 
it  could  be  maintained.  Tbe  fact  and  tbe 
time  might  In  instances  be  critical  and  de- 
terminative of  a  decisive  result  The  govern- 
ment considered  the  provision  important  to 
Insert  In  the  contract  of  1909  and  to  repeat 
in  every  subsequent  contract,  to  and  Includ- 
ing that  of  1912,  and  to  disregard  the  plea 
of  tbe  OKnpany  for  some  relaxatltni  of  it  to 
accommodate  the  company's  interesta  There 
was  some  relaxation  in  1912  and  1913,  but 
•  the  oonfldenttBl  relation  of  the  parties  was 
{emphasized  as  we  have  seen.  *Thls  was  tbe 
simple  situation.  It  Is  free  from  the  tangle 
and  perplexities  of  the  company's  conten- 
tions. It  gives  use  to  the  restrictive  clause, 
directness  of  rlgbt  and  remedy,  not  depend- 
ent upon  explorations  into  tbe  prior  art  or 
tbe  delays  and  termination  of  lawsuits. 
Thew  observations  apply  to  other  parts  of 
the  torpedo  as  well  as  to  the  balanced  tur- 
bine. The  remarks  of  the  Circuit  Court  of 
Aiqieals  are  pertinent.    The  court  said: 

"ThroQghont  the  entire  record,  in  the  con- 
tracta,  Mrrespondence  and  dealinn  of  tbe  par- 
ties, the  importance  of  secrecy  u  everywhere 
manlfesL  Tbe  nature  of  tbe  services  rendered 
wsa  mch  that  secrecy  might  slmoat  be  implied. 
It  la  difficult  to  Ima^ne  a  nation  giving  to  one 
of  Ita  citiieng  contracts  to  manufacture  fmple- 
menta  necessary  to  tbe  natlonel  defense  and  per- 
mitting that  cidzen  to  diadoae  the  conatractlon 
of  BDOi  Implement  or  aell  It  to  another  nation. 
The  very  natare  of  the  service  makes  the  con< 
stmction  nrged  by  tbe  defendant  untenable.  We 
ate  of  the  opinion,  therefore,  that  the  Injnnc- 
tlMi  sboold  include  all  designs  drawings,  plana 
and  Qieciflcationa  used  by  the  deFendant  In  mak- 


notice  o(  which  was  given  to  the  Bllas  Compan; 
parsaant  to  tbe  provisloiis  of  Clauses  19  and  2Jj 
of  the  contracts  In  questicai.'' 

nw  court  hence  directed  the  amendmmt  of 
Om  decree  of  the  District  Court,  "adding 
aodt  a  provision." 

[}]  A  rehearing  was  asked  of  tbe  case,  229 
Fed.  876, 143  O.  O.  A.  496.  It  was  denied  as 
to  the  balanced  turbine  end  granted  as  to 
the  other  devices,  that  Is,  Double  Regulation 
of  Air,  Ball  Bearings  for  Gyroscope,  and  In- 
side Superheater.  To  tbe  inclusioa  of  these 
la  the  decree  It  Is  objected,  as  to  the  Donbis 


Begulatlou  of  Air,  that  written  notice  was 
not  ^ven  tlie  ctnupany  as  required  by  the 
restijlctlve  clause.  The  assertloa  la  tliat^ 
what  was  done  by  tbe  government  was  *notli-* 
Ing  but  suggestions,  first  verbal,  and  thai 
by  letter,  but  not  accompanied  by  "blueprints 
of  design."  ■  The  objection  Is  based  on  the 
contention  already  referred  to  that  a  device 
or  design  must  be  something  concrete  or.  It 
Is  now  said.  If  not  that,  "It  at  least  Imports 
something  as  to  dimensions,  size,  sIu^m^ 
weight,  etc.,  from  which  a  device  could  ben 
constructed."  The  objection  'la  hypercritical^ 
and  we  are  somewhat  surprised  at  it.  There 
was  no  uncertainty  In  the  govemmmt's  de- 
mand and  no  misunderstanding  of  it.  There 
were  discussions  concerning  the  practical 
means  of  using  it,  and  it  was  testified  that 
"tbe  sole  question  practically  reducing  It- 
self to  whether  or  not  they  had  suffldent 
space  to  awly  this  design  or  principle." 
And  the  design  was  snbeequoitly  wwked  out 
by  the  employ^  of  the  company.  Tbe  ob- 
jection was  rested  on  other  grounds,  and  it 
waq  rightfully  dealt  with  by  the  Circuit 
Court  of  Appeals. 

[3]  The  same  objection  Is  not  made  as  to 
the  superheater  and  the  ball  bearings.  It 
Is  said  of  them  that  they  are  not  used  In  tlw 
existing  type  of  torpedo.  As  this  Is  conced- 
ed by  the  government  and  as  we  do  not  agree 
with  its  assertion  that  the  company  "dis- 
plays a  disposition  to  violate  its  tmst  when- 
ever it  seems  advantageous  to  do  so,"  we 
think  the  decree  should  not  Include  the  de- 
vices.   In  other  words.  It  shoald  be  modified 


*  Bureau  of  OrdDaac*,  N>V7  Dapartmant. 
KCSg/10t-CO)-O.  JuiuaiT  IS.  Ull. 

Sin:  L  Tbe  Bureau  la  pleaaed  te  Dots  tbe  decided 
ImprOTSmeat  abown  In  the  drnamomatar  teata  of 
tbe  Uark  VII  torpedo  br  tbe  lue  of  double  reKulat- 
iDg  Tilvea. 

1.  Tbla  pIsD  or  idea  oC  double  r^ulatlon  waa  Bnt 
■abmltted  to  tba  Burean  br  a  latter  from  I-leut.  B. 
Frederick,  then  AeslBtaut  laspector  oF  Ordnance  at 
rour  worki.  dated  March  S,  ISll,  vhlch  was  reeelT- 
ad  and  flled  In  thia  office  on  or  about  Uarch  IB, 
Ull,  and  the  value  at  the  inTenlloD  waa  aucceaalullr 
eiUbllBhed  by  tbe  actual  teata  at  tha  Nav^l  Torpedo 
Station,  Newport,  R.  1. 

I.  Tha  Bllaa  Companr  had  been  tnmlabed  ver- 
bally vltb  tha  Idea  and  tha  fact  that  lU  value  had 
been  eatabllahed  br  actual  trlala.  Tbla  waa  alao 
tumlahed  tba  E.  W.  Bllaa  Compaajr  br  tbe  Bureau's 
lettfT  No.  SKa»/»S  CO)  ol  January  <.  UU. 

i.  In  Tiew  ol  tbe  above  tha  Bureau  requeata  that 
TOD  will  note  for  record  tbat  the  double  regulatlDjt 
prlnolple  baa  been  aubmltted  by  tha  Bureau,  and 
that  tbli  principle  of  any  device  embodylns  tba 
aama  talli  under  the  provlaiona  of  Clause  20  ot  the 


K.  vnille  the  Bureau  baa  no  aotnal  blue  prInU  al 
deelsn  It  has  on  record  earda  and  certalo  data  ob- 
talaed  by  axparlmeDta  at  tba  Torpedo  Station  wblob 
tbe  Bureau  will  be  pleaaed  to  lumlab  tbe  BL  W. 
Bllsa  Company  tor  their  toformaUon  If  they  so  de- 
alra  and  Dill  requeat  It. 

I.  The  Bureau  again  dairsa  to  sxpreaa  Its  plsas- 
ure  In  noting  tba  Improvement  In  the  dynamometer 
testa  due  to  the  double  regulation  apd  the  cbaage 
la  ansla  apray  which  waa  Introduced  at  the  sunes- 
tlon  ot  tbe  Bureau's  Inspectors  at  your  works. 

Rflspecttully,       N.  O.  TwlnlnS,  Chlel  Of  Bnrcan, 
B.  W.  Bliss  Co.,  Brooklyn,  N.  Y. 

(Throush  InapectoT  ot  Ordnanoa^^-, Q Q O  [(^ 
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to  ezdade  tbem,  vltbont  prejndln,  faowever, 
to  tbe  govern  men t's  right  to  obtain  an  In- 
JnnctloD  against  their  dteclosure  upon  proper 
proof  ot  an  Intention  to  use  tbe  devices  In 
proceedli^B  Bupplemcntal  to  tbla  action  or 
In  an  Independent  action.  Hltchman  Coal  & 
Coke  Co.  T.  Mitchell.  246  U.  S.  229.  262,  38 
Sup.  Ot.  85.  62  L.  Ed.  260.  L. «.  A.  1918C,  497, 
Ann.  Gas.  191SB,  461. 

The  decree  Is  modified  bb  stated,  and,  as 
modified,  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  dissents. 
Mr.  Justice  McRQYNOLDS  took  no  part 
in  the  consideration  or  decision  of  die  case. 


BUDDY  T.  EOSSI. 

(Submitted   Not.   IS.   191&     Decided   Dec  6, 

1918.) 

No.  17. 

1.  Public  Lards  «=37  —  LuioB  or  UNmo 
States—Poweb  of  CoHasKSS. 

Under  OoDSt.  U.  S.  art.  4,  |  3,  el.  2,  Con- 
rreM  bas  power  to  dispose  ot  peblic  laoda  of  tbe 
United  States,  and  they  msr  be  leased,  sold,  or 
given  BWBT  on  such  terms  and  conditions  as  the 
public  interests  require. 

2.  Public  Lands  «=3l40  —  Exeuptiok  of 
BoMBSTEAD  Lauds  fbou  Liasilitt  fob 
Dkbts. 

Under  Const.  U.  S.  art.  4,  |  S,  d.  2,  Con- 
gress, in  exercise  of  Its  discretioa  in  disposal  of 
public  lands,  bad  power,  b;  Rev.  St.  t  2296 
(Camp.  St.  1916,  t  45S1),  the  fourth  section  ol 
the  Homestead  Act,  to  restrict  alienation  of 
homestead  lands  after  conveyance  by  United 
States  in  fee  simple,  bf  providing  no  such  landa 
shall  become  liatde  to  satisfaction  <rf  debts  con- 
tracted prior  to  issuance  of  patent. 

Mr,  Justice  Bolmes,  dlssentinK. 

In  Error  to  the  Supreme  Coart  of  the  State 
ot  Idaho. 

Action  by  Charles  F.  Buddy  against  Hei^ 
man  J.  BoesL  From  a  Judgment  for  plain- 
ttff,  defendant  appealed  to  the  Supreme 
Court  of  Idaho,  which  modified  and  affirmed 
^  Idaho,  876,  154  Pac.  977),  and  plaintiff 
brings  error.    Beversed,  and  cause  remanded. 

Messrs.  Charles  E.  Miller  and  Carlton  Fox, 
both  of  Wallace,  Idalio,  for  plaintiff  la  or- 

8    'Mr.  Justice  McBSYNOLDS  deUvered  the 
opinion  of  the  Court. 

B;  "An  act  to  secure  homesteads  to  actual 
settlers  on  tbe  public  domain,"  approved 
Miiy  20,  1862  (12  Stat.  c.  75,  p.  392).  Congress 
lirescrilied  the  conditions  under  which  citi- 
zens could  acquire  unappropriated  public 
lands  in  tracts  of  not  eiceedtng  160  acres. 
A  manifest  purpose  was  to  Induce  settlement 
upon  and  cultivation  of  these  lands  by  those 
who,  five  years  after  proper  entry,  would 
become  owners  In  fee  through  Issuance  of 
pnteiits.  The  great  end  In  view  was  to  con- 
vert   wiixte    pliK-ea    Into    permanent    homes. 


SnCh  occupancy  and  tiae  constltated  a  most 
Important  consideration  and  were  rightly 
expected  to  yield  larger  public  benefits  than 
the  small  required  payment  of  one  dollar 
and  a  quarter  per  acre. 

Decision  of  this  cause  requires  ns  to  con- 
sider the  meaning  and  validity  of  section  4 
of  the  Act  (IL  S.  I  2296  [Comp.  St  1916,  f 
4551]),  which  provides: 

"No  lands  acquired  under  the  provisions  of 
this  Act  shall  in  any  event  become  liable  to  the 
satis  faction  of  any  debt  or  debts  contracted 
prior  to  the  issuioK  of  the  patent  therefor." 

Plalntltr  In  error  made  preliminary  home- 
stead entry  of  designated  land  within  the 
state  of  Idaho  Augnst  6,  1903;  submitted 
final  proofs  October  4,  1909;  obtained  S 
'final  receipt  and  certlScate  November  12,  • 
1900;  final  patent  Issued  August  26,  1912, 
In  1914  two  Judgments  were  obtained 
against  him;  the  first  upon  indebtedness  In- 
curred prior  to  November  12,  1909;  the 
second  upon  debts  contracted  subsequent  to 
that  date  and  prior  to  patent  ExecutloDs 
were  Issued  and  levied  upon  the  homestead ; 
and  thereupon  the  original  proceeding  was 
begun  to  declare  asserted  liens  Invalid  and 
a  cloud  upon  the  title.  The  court  below  held 
the  first  Judgment  unenforceable  against 
tbe  land  since  it  represented  Ind^tedness 
which  accrued  prior  to  final  entry.  It  fur- 
ther held  the  second  Judgment  could  be 
so  enforced  as  it  was  based  upon  debts  con- 
tracted after  final  entry,  at  which  time  the 
homesteader  became  legally  entitled  to  his 
patent.    23  Idaho,  876,  154  Pac.  977. 

The  lan^age  of  section  4  is  dear  and  we 
find  no  adequate  reason  for  thinking  that  It 
falls  precisely  to  express  tha  lawmaker's  in- 
tention. 

Did  Congress  have  power  to  restrict  aliena- 
tion of  homestead  landa  after  conveyance 
by  tbe  United  States  In  fee  simple?  This 
question  undoubtedly  presents  difficulties 
which  we  are  not  disposed  to  minimize.  In 
Wright  V.  Morgan,  191  U.  S.  55,  58,  24  Sup. 
Gt  6.  43  El.  Ed.  89,  a  similar  point  was  BU|^ 
gested  but  not  decided. 

[11  The  Constitution  (article  4,  |  8,  <d.  2) 
declares: 

"The  Ooneress  shall  have  power  to  dispose  ot 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  bdong- 
Ing  to  the  United  States." 

And  It  is  settled  that  Congress  has  plenary 
power  to  dispose  of  public  lends.  United 
States  T.  GraUot  et  aL,  14  Pet  526,  6S7  aO 
L.  Ed.  573).  They  may  be  leased,  sold  or 
given  away  upon  such  terms  and  conditions 
8s  the  public  Interests  require.  Instead  of 
granting  fee  simple  titles  with  exemption 
from  certnin  debts,  long  leases  mlglit  hava 
been  made  or  conditional  titles  bestowed 
In  such  fashion  as  practically  to  protect^ 
homesteads  from  all  Indebtedness^  s 

•"The  sound  rnnstnicfion  of  the  ConstltaMon? 
must  allow  to  the  national  LeglBlature  that  dia- 
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cretioD,  with  reapcct  to  th«  neaiiH  by  which  th« 
powers  it  confers  are  to  be  carried  into  eiecu- 
tion,  wbicb  will  enable  tbat  bodv  to  perform  tlie 
bi^b  duties  assigned  to  it,  in  the  manner  most 
beneScial  to  the  people.  Let  the  end  be  legiti- 
mate, let  it  be  within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appropriate,  which 
are  plainly  ndsptod  to  that  end.  which  are  not 
prohibits,  but  consist  with  the  letter  and  spirit 
«(  the  Constitution,  are  constitutional."  Me- 
Culloch  V.  Maryland,  4  Wheat.  316,  421  (4  I* 
Ed.  5T9). 

[21  Acting  within  Its  discretion,  Congress 
determined  tbat  In  order  promptly  to  dis- 
pose of  public  lands  and  bring  abont  their 
permanent  occupation  and  development  It 
vaa  protier  to  create  the  designated  exemp- 
tion; and  we  are  unable  to  say  that  the  con- 
clusion was  ill-founded  or  that  the  means 
were  either  probiblted  or  not  appropriate 
to  the  adequate  performance  of  the  high  du- 
ties which  the  Legislature  owed  to  the  pnb- 
Uc. 

The  Judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  Inconsistent  with  this 
pinion. 

Berersed  and  remanded. 

Mr.  Justice  HOLMES  (dlssentlngl.  This 
case  Involves  a  duestlon  of  theory  that  may 
be  important  and  I  think  It  desirable  to  state 
the  considerations  tbat  make  me  doubt.  The 
facts  needing  to  be  mentioned  are  few.  On 
August  28,  1912,  the  United  States  conveyed 
land  in  Idaho  to  Ruddy  In  fee  simple.  In  pur- 
snance  of  a  homestead  entry  by  Ruddy  on 
August  6, 1903,  final  proof  on  October  4, 1909, 
and  final  receipt  of  the  purchase  price  on 
November  12,  1909.  In  September  1912,  aft- 
er the  conveyance,  Rossi  began  suits  against 
Ruddy,  attaching  this  land,  and  In  June, 
S1914.  levied  eiecuttons  upon  the  same.  The 
•  debts  for  which  the  •suits  were  brought  were 
incurred  before  the  Issue  of  the  patent  and 
the  present  proceeding  la  to  prevent  Rossi 
from  selling  the  land  to  satisfy  the  Indg- 
ments.  The  question  arises  under  Rev.  St. 
(  2296  (Comp.  St  1916,  f  4551),  providing 
that  no  lands  Bcqnlred  under  that  chapter 
shall  In  any  event  become  liable  to  the 
Istactlon  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor.  The  Supreme 
Court  of  Idaho  narrowed  the  Issue  to  the 
case  of  debts  contracted  after  final  proof, 
but  tbat  distinction  Is  not  Important  to  the 
difflculty  In  my  mind. 

Uf  question  is  this;  When  land  has  left 
the  ownerslilp  and  control  of  the  United 
States  and  is  part  of  the  territory  of 
State  not  different  from  any  other  privately 
owned  land  within  the  Jurisdiction  and 
more  subject  to  legislation  on  the  part  of  the 
United  States  than  any  other  land,  on  what 
ground  Is  a  previous  law  of  Congress  sup- 
posed any  longer  to  affect  It  in  a  way  that 
a  subsequent  one  could  notT  This  land 
levied  upon  not  on  the  assertion  that  any 
lien  upon  it  was  acquired  before  the  title 
passed  from  the  United  States,  but  merely 


as  any  other  laud  migbt  be  attached  for  a 
debt  that  Hosel  bad  a  right  to  collect,  after 
the  United  States  bad  left  the  premises.  I 
asb  myself  what  the  United  States  has  to  do 
with  that  There  is  no  condition,  no  reserv- 
ed right  of  reentry,  no  reversion  in  the  Unit- 
ed States,  saved  either  under  the  Idaho  law 
as  any  private  grantor  might  save  It,  or  by 
virtue  ot  antecedent  title.  All  interest  of 
the  United  States  as  owner  Is  at  an  aid.  It 
Is  a  stranger  to  the  title.  Even  in  case  of 
an  escheat  the  land  would  not  go  to  it,  but 
would  go  to  the  State.  Therefore  the  statute 
must  operate.  If  at  all,  purely  by  way  of  leg- 
islation, not  as  a  quallScatlon  of  the  grant. 
If  section  2296  is  construed  to  apply  to  thitf 
case,  there  Is  simpiy  the  naked  assumption  of 
one  sovereignty  to  Impose  Its  will  after 
whatever  Jurisdiction  ot  authority  It  had  baa 
ceased  and  the  land  has  come  fully  under  8 
the  Jurisdiction  of  what  for  this  purpose  "Is? 
a  different  power.  It  Is  a  pure  attempt  to 
regulate  the  alienability  of  land  In  Idaho  by 
law,  without  regard  to  the  will  of  Idaho;, 
which  we  must  assume  on  this  record  to  au- 
thorize the  levy  If  it  is  not  prevented  by  an 
act  of  Congress  occupying  a  paramount 
place. 

I  believe  that  this  Court  never  has  gone 
farther  in  the  way  of  sustaining  legisla- 
tion concerning  land  within  a  State  than  to 
uphold  a  law  forbidding  the  enclosure  of 
public  lands,  whldi  Uttle,  If  at  all,  exceeded 
the  rights  of  a  private  owner,  altbongb  It 
was  constraed  to  prevent  the  erection  of 
fences  upon  the  defendandants'  own  property 
manifestly  for  the  sole  purpose  of  enclos- 
ing land  of  the  United  States.  Camfleld  v. 
United  States,  167  U.  8.  SIS,  17  Sup.  Ct  864, 
42  L.  Ed.  260.  At  most  it  was  a  protection 
of  the  present  Interests  of  the  United  States 
under  a  title  paramount  to  the  State.  On  the 
other  hand.  It  is  said  in  Pollard  v.  Hagan,  3 
How.  212,  224,  11  L.  Ed.  S66,  that  no  power 
In  the  nature  of  munidpal  sovereignty  can 
be  exercised  by  the  United  States  within  a 
State ;  tbat  such  a  power  Is  repugnant  to  the 
Constitution.  This  case  was  referred  to  In 
Withers  T.  Buckley,  20  How.  84,  15  L.  Ed. 
816.  and  it  was  decided  that  the  act  of  Con- 
gress authorizing  the  formation  of  the  State 
of  Mississippi  and  providing  that  tbe  Mis- 
sissippi River  shonld  be  forever  free  "could 
have  no  effect  to  restrict  tbe  new  State  in 
any  of  its  attributes  as  an  Independent  sov- 
ereign government,"  and  both  tliese  cases 
were  cited  upon  this  point  with  approval  In 
Ward  V.  Race  Horse,  163  U.  S.  SOI,  611.  612, 
16  Sup.  Ot.  1076,  41  L.  Ed.  244.  See  also 
Shlvely  V.  Bowlby,  152  U.  S.  1,  27,  14  Sup. 
Gt  548,  88  L.  Ed.  331.  In  Irvine  v.  MarshaU, 
20  How.  658, 16  L.  Ed.  994,  where  It  was  held 
that  the  laws  of  a  territory  abolishing  con- 
structive trusts  were  ineffectual  to  protect 
the  holder  of  a  certificate  from  the  United 
States  against  the  establishment  of  such  a 
trust,  it  was  said  that  "when  the  subject. 
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and  an  ooDtnd  orer  It,  Bhall  hATS  pused 
from  the  United  States,  auA  bare  become 
vested.  In  a  dtlzen  or  resident  of  tbe  terrl- 
Htory,  tbea  Indeed  tbe  territorial  regolatlODa 
7  mAy  operate  upoD  It,"  and  'later  in  tbe  ded- 
Blon  there  Is  dted  a  passage  from  WUcox  v. 
JacksoD,  13  PeL  496,  S17,  10  L.  Bd.  204,  to 
tbe  same  effect — a  passage  also  dted  and  re- 
lied upon  by  the  four  Justices  wbo  dissented 
and  hdd  that  tbe  territorial  laws  governed 
even  tbem.  It  bas  been  repeated  ever  since, 
IScOant)  T.  DBsl£,  199  U.  8.  S82,  390,  26  Sup. 
Ct  78,  50  L.  Ed.  237;  Bncbser  v.  Bochser, 
231  n.  S.  167,  161,  84  Snp.  Ct  46,  68  li.  Ed. 
166. 

ComlDg  to  the  predae  Ismie,  tbe  guestlcm 
of  the  power  of  the  United  States  to  restrtd 
allmatlon  of  land  within  a  State  after  It  had 
conveyed  tbe  land  In  fee  was  left  open  In 
Wright  v.  Morgan,  191  U.  S.  SS,  S8,  24  Snp. 
Ct  e,  48  L.  Ed.  89,  but  It  was  said  tbat  tbe 
clearest  expression  would  be  necessary  be- 
fore it  would  be  admitted  tbat  sucb  a  re- 
Btrlctton  was  Imposed.  In  Bndiser  v.  Buch- 
ser,  231  D.  S.  157,  34  Sup.  Ct  46.  58  I*.  Ed. 
166,  It  was  htid  tbat  tbe  laws  of  tbe  United 
States  did  not  prevent  homestead  laud  be- 
coming community  property  at  the  moment 
tbat  title  was  acquired,  and  It  was  said  tbat, 
the  acquisition  under  the  United  States  law 
being  complete,  tbat  law  bad  released  Its 
control.  The  statement  In  Wilcox  v.  Jack- 
son, supra,  tbat  when  tbe  title  bas  passed  tbe 
land  "like  all  other  property  in  tbe  State  is 
subject  to  state  legislation"  was  repeated. 
In  Alabama  v.  Schmidt.  232  U.  S.  168,  34 
Sup.  Ct  301,  68  !<.  Ed.  5S5,  following  Cooper 
v.  Roberts,  18  How.  173.  16  L.  Ed.  338,  It 
was  held  that  land  conveyed  to  tbe  State 
by  tbe  United  States  for  the  nse  of  scboola 
could  be  acquired  by  adverse  possession  un- 
der  state  law,  and  that  the  trust,  altbougb 
as  was  said  In  the  earlier  case  "a  sacred  ob- 
ligation Imposed  on  Its  public  faith"  im- 
posed only  an  honorary  obligation  on  tbe 
State.  Northern  PadQc  Ry.  Co.  v.  Town- 
send,  190  U.  S.  267.  23  Sup.  Ct  671,  47  L.  Ed. 
1044,  was  distingulabed  as  bavlng  been  de- 
dded  on  the  ground  that  in  tbe  grant  to  tbe 
Railway  there  was  an  implied  condition  of 
reverter  in  case  the  company  ceased  to  hold 
the  land  for  tbe  purpose  for  wblcta  It  was 
granted,  a  ground,  which,  as  I  bare  said.  Is 
absent  here. 
^  It  Is  said  tbat  where  a  statute  is  suscep- 
Htlble  of  two  couatmctlons,  by  one  of  wblcb 
•  grave  constitutional  'questlonB  arise  and  by 
the  other  of  which  they  are  avoided,  our  duty 
!■  to  adopt  the  latter.  United  States  v,  Del- 
aware &  Hudson  Co.,  213  D.  S.  366,  408,  29 
Sup.  Ct  S27,  53  L.  Ed.  836.  I  am  aware  that 
tbla  prlndple  like  seme  others  more  often  is 
Invoked  In  aid  of  a  conclusion  reached  on 
other  grounds  than  made  Itself  the  basis  of 
decision,  but  it  seems  to  me  that  it  properly 
should  govern  here.    It  might  wlttaont  vio- 


lence, When  ttie  Act  of  1882,  now  Ber.  Bt 
I  2296,  was  passed  tbe  United  States  owned 
territories  to  which  it  could  be  applied  with 
full  scope.  Irrine  ▼.  Uarsball,  20  How.  658. 
15  Ii.  Ed.  994.  Tbe  greater  part  of  tbe  public 
land  was  In  those  territories.  Without  stcv- 
plng  to  suggest  other  possibilities  of  con- 
struction this  fad  Is  enough  to  explain  and 
give  validity  to  the  Act  when  passed.  Th«re 
Is  no  need  to  Import  to  it  the  intent  to  an- 
tldpate  the  future  and  to  reach  tbe  States 
that  were  still  In  the  bosom  of  tlma 

Of  course  the  United  States  has  power  to 
dioose  appropriate  means  for  exerdsing  the 
authority  given  to  It  by  the  Constitution. 
But  I  see  no  suffldent  ground  for  extending 
tbat  authority  to  a  case  like  this.  It  Is  not 
the  business  of  the  United  States  to  deter- 
mine the  policy  to  be  pursued  concerning  pri- 
vately owned  land  within  a  State.  Accord- 
ing to  ail  cases  in  this  Court,  so  far  as  I 
know,  when  the  patent  Issued  Its  authority 
was  at  an  end. 

I  am  aware  tbat  my  doubts  are  contrary 
to  manifest  destiny  and  to  a  number  of  de- 
cisions In  tbe  State  Courts.  I  know  also  that 
when  common  understanding  and  practice 
have  established  a  way  it  Is  a  waste  of  time 
to  wander  In  bypaths  of  logic.  But  as  I  hare 
a  real  difficulty  In  understanding  how  tbe 
Congressional  restriction  Is  held  to  govern 
this  case — a  question  which  nothing  tbat  I 
have  beard  as  yet  appears  to  me  to  answer^ 
I  think  it  worth  while  to  mention  my  mis- 
givings, if  only  to  show  that  they  have  been 
considered  and  are  not  shared. 


(US  V.  B.  tO) 
UNITED  DKUG  CO.  v.  THEODORE 
UKCTANUS  CO. 


No.  27. 
L  CoiTBTs  «=>382(1)  —  Cebtiobau  and  at- 

PXAL— DlSMlSSAT,    OF    Appkai,— Statuh. 

Under  Judtdal  Code,  f  128,  sb  amended  by 
Act  Jon.  28,  1916.  |  2  (Comp.  St  1916.  i  1120). 
where  plalntiS  in  trade-mark  iDfrlngement  •alt 
allowed  appeal  from  decree  of  Circuit  Court 


poses  of  appeal  wsh  treated  as  return  to  writ 
a[>peal  must  be  dismissed,  and  cause  will  be  de- 
termined on  writ  of  certiorari. 

2.    TRADE-MAaKfl    AKD    TKADE-NAIIES    ^^1— 
CUABACTEB   OF  KlOHT. 

A  trade-mark  right  is  not  a  right  In  grosB. 
OF  at  large,  like  a  statutory  copyrigbt  of  a  pat- 
ent for  an  Invention,  tbe  law  o(  trade-maite 
being  but  a  pert  of  tbe  broader  law  of  unfair 
competition,  tor  the  right  to  a  particular  mark 
grows  out  of  iti  use  in  trade,  not  ita  mere  adop- 
tion, and  the  owner  of  a  trade-mark  may  not, 
like  tbe  proprietor  of  a  patented  invention,  make 
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S.  Tiadk-Haiks  ard  Tkadk-Nakes  «=>31- 
Pbotzction  in  Advance  or  BxTEiruon  o 
Trade. 
AdopUoci  of  trade-mark  In  cotmectloii  with  . 

Sroprietarv  mcdidoe  told  in  New  England 
tatea  did  not,  in  abMOCe  of  valid  leEialation, 
project  adopter's  right  of  protection  In  advance 
of  eztenaloa  of  her  trade,  or  operate  at  clBtm 
of  territorial  rights  over  areaa  into  which  it  wat 
thereafter  advltable  to  extend  trade,  aa  Ken- 
tncky,  where  New  England  adopter  wma  »ab- 
JMt  to  righta  of  lubaequent  uter  of  name,  who 
ud  been  a  prior  naer  In  tha  KentiK^r  field. 
4.  Trade-Mabk8  and  T&adi-Namkb  «=>2&— 
—Laws  of  States. 
Property  in  trade-marha  and  right  to  their 
«idnalvfl  uae  rest  npon  laws  of  aeveral  ttatea, 
and  depend  npon  them  for  aecnrity  and  protec- 
tion; power  of  Congreaa  to  legialate  on  subject 
b^g  onl;  that  ariaing  from  authority  to  reg- 
ulate commerce  with  foreign  nations,  among  the 
states,  and  with  lodiansL 
B,  CouHOR  Law  ^=>11— Exibtkitce  or  Fbir- 

(IIFI.KS  IN   KrWTUOKT. 

The  prlndplea  of  the  common  law  obtain  in 
Kentucky. 

e.  Trade- Masks  and  Tradb-Naues  ^s>4^— 

RrotsTBATiOK— State    Statcts— Extkateb- 

EiroRiAL  Effect. 

A  Massat^aetta  atatnte  tor  the  regiitratiou 

of   trade-marks   could   have   no  extraterritorial 

effect. 

7.  Trade-Mabkb  and  Tbade-Naubs  «:s21— 
Priokitt  op  Appbopbiation. 

The  BPreral  rule  it  that,  as  between  eon- 
Sictlng  claimaata  to  the  right  to  ute  the  same 
trade-mark,  priority  of  appropriation  determinea 
the  question ;  the  underlying  reason  being  that 
pm^^sera  iMve  come  to  understand  the  mark 
an  indicetlQg  the  origin  of  the  wares. 

8.  Tbaoe-Mabks  and  Tbade-Nameb  ^b87— 
Enjoininq  I nfbi no bu en t— Conscious  Ih- 
niNQEUENT— Fraudulent  Imitation. 

The  mle  that,  where  proof  of  tofringement 
of  trade-mark  of  trade-Dame  Is  dear,  equity 
win  not  ordinarily  refuse  injunction  for  future 
protection  of  proprietor,  even  where  his  acqui- 
escence and  lacbea  diiendtle  him  to  accounting 
for  profits,  applies  in  catea  of  conscious  infringe- 
ment or  fraudolcmt  imitation,  not  to  caaea  of 
good-faitlk  use  of  mai^  or  name. 

Ob  WMt  of  Oertiorari  to  and  Appeal  Itodi 
the  United  Btatea  Circuit  Court  of  Appeals 
for  tbe  Stzth  Circnlt 

Snlt  by  the  United  Drus  Gompanr  agalnBt 
niEDdore  Rectanua  Company.  From  a  decree 
of  tbe  District  Conrb  for  iJalntlll  (206  Fed. 
67(9,  def«idant  appealed  to  the  Circuit  Court 
oC  Appeals,  whl<di  reversed  and  remanded  tbe 
causes  with  dliectiona  to  diamlaa  the  bill 
(226  E^d.  MS,  141  a  a  A.  301),  and  plalntllt 
atveala  and  brines  cerUonul.    Decree  af- 


Heaars.  Lawrence  A.  Janner,  of  Chicago, , 
HL,  and  Ptedealck  Ii.  Ekneir,  of  Boston, 
Han.,  for  petitioner  and  appellant 

Ur.  dajtMi  B.  Blake7.  of  LouIavllU^  Ky., 
for  respondent  and  appellee. 

•     *Hr.  JnsUce  FUNEX  delivered  the  opinion 
«f  tbe  Conrt. 

ma  was  a  snlt  In  eqnity  brought  Sep- 
tember 24. 1912,  In  the  United  States  District 
Conrt  for  the  Western  District  of  Kentucky 
b7  the  present  petitioner,  a  Uassachusetts 
oorporatlcHi,  against  the  respondent,  a  Een-, 


■  tacky  corporation,  together  with  certain  fn- 
dtvldual  ddzens  of  the  latter  states  to  re- 
strain Infringement  of  trade-mark  and  nnftalr 
competition. 

[1]  The  District  Court  grantsd  an  injan^ 
Uon  against  the  corporation  defendant  pur- 
suant to  the  prayer  of  the  bUL  206  Fed.  670, 
The  Circnlt  Court  of  Appeals  reversed  the  de- 
cree and  rrananded  the  cause  with  dlrecUona 
to  dismiss  tbe  UU.  226  Fed.  54S,  141  O.  a 
A.  301.  An  appeal  was  allowed  by  one  of  the 
Judges  of  that  court,  and  afterwards  we  al- 
lowed a  writ  of  certiorari.  Pursuant  to  a 
stipulation,  the  transcript  of  tbe  record  filed 
for  the  purposes  of  the  appeal  was  treated  as 
a  return  to  the  writ.  Under  section  128,  Ju- 
idlcial  Code  (Act  March  3.  1911,  c.  231.  30 
Stat  1183),  as  amended  by  Act  of  Jaouarf 
28,  1916  (38  Stat  803,  c.  22,  |  2;  Comp.  St 
1916,  I  1120),  the  appeal  must  be  dismissed, 
and  the  canse  will  be  determined  on  the  writ 
of  oertlorarL  * 

■The  essential  facts  are  as  fbllows;  Abont? 
the  year  1877  Ellen  M.  Begls,  a  refddent  of 
Haverhill,  Mass.,  began  to  oomponnd  and  dis- 
tribute in  a  small  way  a  preparation  for 
medicinal  use  In  cases  of  dyspepsia  and  some 
other  ailments,  to  which  she  appited  as  a  dls- 
tiogulahing  name  the  word  "Rex" — derived 
from  her  surname.  The  word  whs  put  upon 
the  boxes  and  packagres  In  which  the  medl- 
cine  was  placed  upon  tbe  market,  after  tbe 
usual  manner  of  a  trade-mark.  At  first  alone, 
and  afterwards  tn  partnership  witb  her  sod 
under  the  firm  name  of  -E.  M.  Regis  &  Co.," 
she  continued  tbe  business  on  a  modest  scale ; 
In  1898  Bbo  recorded  the  word  "Rex"  as  a 
tiade-mark  nnder  the  laws  of  Massachusetts 
(Acts  1885,  p.  619,  c.  462.  S  1) :  Id  1900  the 
firm  procured  Its  registration  In  the  United 
States  Patent  Ofilce  under  tbe  Act  of  MarcB 
3,  1881  (21  Btat  602,  c  138) ;  In  1904  the  Su- 
preme Judicial  Oourt  of  Massachusetts  sna- 
talned  thdr  trade-mark  right  nnder  the  stato 
law  as  against  a  concern  that  was  selling 
medldnal  preperattons  of  the  present  peti- 
tioner under  tbe  designation  of  "Bexall  Rem- 
edies" (IU«ls  V.  Jaynes,  185  Mass.  468,  70  N. 
E.  480);  aftcrvrards  the  firm  established 
priority  In  tbe  mark  as  agalost  petitioner  in 
a  contested  proceeding  In  the  Patent  Office; 
and  subsequently,  In  the  year  1911,  petitioner 
pundiased  the  business  with  the  trade-mark 
right,  and  has  carried  It  on  In  connectloD 
with  Its  other  business,  which  consists  la  tbe 
manufacture  of  medicinal  preparations,  and 
their  distribution  and  sale  through  retaU 
drug  stores,  known  as  "Rexall  stores,"  situ- 
ate Id  the  ditFerent  states  of  the  Union,  four 
of  them  being  in  Loulsrille.  Ey. 

Meanwhile,  about  the  year  1883,  Theodore 
Rectanua,  a  druggist  In  Louisville,  familiar' 
ly  known  as  "Rex,"  ranployed  this  word  as  a 
trade-mark  for  a  medicinal  preparatloD 
known  as  a  "blood  purifier."  He  continued 
this  use  to  a  considerable  extent  In  Louisville 
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•  and  buildlncc  up  a  trade,  so  tbat — 'except  for  I 
whatever  effect  might  flow  from  .Mrs.  Regis' 
^br  adopCloa  of  tbe  word  In  Massacbusetta, 
of  wblclt  be  was  eatlrelf  Ignorant — lie  was 
entitled  to  use  the  word  as  his  trade-mark. 
In  the  rear  1906  he  sold  his  business,  Indad- 
Ing  tbe  right  Co  the  use  of  tbe  word,  to  re- 
spondent; and  the  use  of  tbe  mark  b;  blm 
and  afterwards  by  respondent  was  continu- 
ous from  about  the  year  1883  nntll  the  filing 
of  the  bill  In  the  year  1912. 

Petitioner's  first  use  of  the  word  "Bex"  in 
connection  wltb  the  sale  of  drugs  In  Loul»- 
rlUe  or  vicinity  wbs  tn  April,  1912,  when  two 
shipments  of  "Rex  Dyspepsia  Tablets,"  aggre- 
gating ISO  boxes  and  valued  at  ¥22.00,  were 
sent  to  one  of  tbe  "Rexall"  stores  la  tbat 
city.  Shortly  after  this  the  remedy  was  men- 
tioned by  name  in  local  newspaper  advertise- 
ments published  by  those  stores.  In  the  pre- 
vious September,  petitioner  shipped  a  trlfilng 
amount — 5  boxes — to  a  drug  store  In  Frank- 
lin, Kv..  approximately  120  miles  distant 
from  Louisville.  There  Is  nothing  to  show 
rhat  before  this  any  customer  in  or  near  Ken- 
tucky had  beard  of  tbe  Regis  remedy,  with 
or  without  the  description  "Eex,"  or  tluit 
this  word  ever  possessed  any  meaning  to  the 
purchosliii;  public  in  tbat  state,  except  as 
pointing  lo  Rectanus  and  the  Rectauus  Com- 
pany and  their  "blood  purifier."  That  It  did 
and  dot's  convey  tbe  latter  meaning  in  Loula- 
vllle  and  vicinity  Is  proved  without  dispute. 
Uontha  before  petitioner's  first  shipment  of 
Us  remedy  to  Kentucky,  petitioner  was  dis- 
tinctly notified  (In  June,  1911J  by  one  of  Its 
Louisville  distributors,  that  respondent  was 
using  the  word  "Rex"  to  designate  Its  medic- 
inal preparations,  and  that  such  use  had 
been  commenced  by  Mr.  Rectanus  as  much  as 
16  or  17  years  before  that  time. 

There  wns  nothing  to  sustain  the  alle- 
gation of  unfiiir  competition,  asld6  from  the 
question  of  trade-merk  Infringement,  As  to 
this,  both  courts  fonnd,  in  substance,  that 
9  the  use  of  tbe  same  mark  upon  different  but 

•  somewbat  'related  preparations  was  carried 
on  by  the  parties  and  their  respective  pred- 
ecessors contemporaneously,  but  In  wide- 
ly separated  localities,  during  the  period  in 
question — between  2S  and  80  years — In  per- 
fect good  faith;  neither  dde  having  any 
Icnowledge  or  notice  of  what  was  being  done 
by  the  other.  The  District  Court  held  that, 
because  the  adoption  of  the  mark  by  Mrs. 
Regis  antedated  Its  adoption  by  Rectanus, 
petltionei'B  right  to  the  exclusive  use  of 
tbe  word  In  connection  with  medicinal  prepa- 
rations intended  for  dyspepsia  and  kindred 
diseases  of  the  stomach  and  digestive  or- 
gans must  be  sustolned,  but  without  account- 
ing for  profits  or  assessment  of  damages  for 
unfair  trade,  dtlng  McLean  v.  Fleming,  96  D. 
S.  245.  24  L.  Ed.  S28;  Menendez  v.  Holt,  128 
U.  S.  B14,  9  Sup.  Ct  143.  32  L.  Ed.  B26;  Sax- 
lehner  v.  Eisner  ft  Mendelaon  Co,  179  U.  S. 


19,  39.  21  Sup,  Ct  T,  48  Ti  Ed.  flO:  Sarlehner 
V.  Slegel-Cooper  Co.,  179  D.  S.  42,  21  Sup.  Ot 
18.  45  L.  Ed.  n.  The  Olrcolt  Court  of  Ap- 
peals held  that  in  view  of  the  fact  that 
Rectanus  had  used  the  mark  for  a  long  pe- 
riod of  years  In  entire  ignorance  ot  Mrs. 
Regis'  remedy  or  of  her  trade-mark,  had  ex- 
pended moneiy  in  making  his  mark  well 
known,  and  bad  established  a  considerable 
though  local  business  under  It  In  Louisville 
nnd  vldnity,  while  on  the  other  band  dur- 
ing the  same  long  period  Mrs.  R^s  had 
done  nothing,  either  by  salee  agencies  or  by 
advertising,  to  make  her  medicine  or  Its 
mark  known  outside  of  the  New  England 
States,  saving  sporadic  sales  in  territory 
adjacent  to  those  states,  and  had  made  no 
effort  whatever  to  extend  the  trade  to  Era- 
tacky,  she  and  her  successors  were  bound  to 
know  that,  misled  by  their  silence  and  inac- 
tion, others  might  act,  as  Rectanus  and  his 
successors  did  act,  upon  tbe  assumption  that 
the  field  was  open,  and  therefore  were  es- 
topped to  ask  for  an  Injunction  a^lnst  the 
continued  use  of  the  mark  In  Louisville  and 
vldnity  by  the  Rectanus  Conqnny. 

The  entire  argument  for  tbe  petitioner  is 
summed  up  in  the  contention  that  who- 
ever the  first  user  of  a  trade-mark  has  beeuh 
reasonably  diligent  li.  i^tendlns  the  'terrl-* 
tory  of  bis  trade,  and  as  a  result  of  sudi 
extension  has  In  good  faith  come  into  com- 
petition with  a  later  user  of  the  same  mark 
who  In  equal  good  faith  haa  ext«uled  his 
trade  locally  before  invasion  of  his  field  by 
the  first  user,  so  that  finally  It  comes  to 
pass  that  the  rival  traders  are  offering  com- 
petitive merchandise  In  a  common  market 
under  the  aame  trade-mark,  the  later  user 
should  be  enjoined  at  the  suit  of  tbe  prior 
adopter,  even  though  tbe  latter  be  the  last 
to  enter  the  competitive  field  and  the  former 
have  already  established  a  trade  there.  Its 
application  to  the  case  is  based  upon  the 
hypothesis  that  the  record  shows  that  Mrs. 
Regis  and  hi^r  firm,  during  the  entire  period 
of  limited  and  local  trade  in  her  medidne 
under  the  Res  mark,  were  making  efforts  to 
extend  their  trade  so  far  as  they  were  able 
to  do  with  tbe  means  at  their  disposal. 
There  Is  little  In  tbe  record  to  support  this 
hypothesis:  hut,  waiving  this,  we  will  pass 
upon  the  prindpal  contention. 

[II  The  asserted  dodrtne  Is  based  upon  the 
fundamental  error  of  supposing  tbat  a  trade- 
mark right  Is  a  right  In  gross  or  at  large, 
like  a  statutory  copyright  or  a  patent  for 
an  invention,  to  either  of  which,  in  truth,  It 
has  little  or  no  analogy.  Canal  Co.  v.  Clark. 
18  Wall.  311,  322,  20  L.  Ed.  681;  McLean 
V.  Fleming,  96  U.  S.  249,  2ES4,  24  L.  Ed.  ^8. 
There  is  no  such  thing  aa  pr(^>erty  In  a 
trade-mark  except  as  a  right  appurtenant  to 
an  established  business  or  trade  In  connec- 
tion vrith  which  the  mark  U  employed.  The 
law  of  trade-marks  is  but  a  part  of  tbe 
broader    law    ot    nnfair    oonvetiUtm;    (U^ 
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right  to  a  pardcular  mfirtc  grows  out  of  Its 
use,  not  Its  mere  ftdoptlon;  Ita  fnnction  la 
simply  to  dexlgnate  the  goods  as  tbe  product 
of  a  particular  trader  and  to  protect  his 
good  will  against  the  sale  of  another's  prod- 
act  as  his;  and  It  Is  not  the  sut^eet  of  prop- 
erty except  la  conuectloa  with  an  existing 
boslness.  HsDover  Milling  Oo.  v.  Metealf, 
240  T;.  S.  403,  412-414,  36  Svp.  Ct.  357.  eO 
li.  Ed.  713. 


a  negative  and  merely  prohibitive  use  of  It 
as  a  monopoly.  See  United  States  v.  Bell 
Telephone  Co.,  167  O.  S.  224,  250,  17  Snp. 
OL  609,  42  Ia  Eld.  144:  Bement  v.  National 
Harrow  Co..  186  V.  8.  70,  90,  22  Snp.  Ct 
747,  46  L.  Ed.  lOtSS;  Paper  Bag  Patent  Case, 
210  D.  a  400,  424,  28  Sup.  Ct  748.  52  L.  Ed. 
1122. 

Id  truth,  a  trade-mark  confers  no  monopo- 
ly whatever  In  a  proper  sense,  hut  Is  merely 
a  eonvenlent  means  for  facilitating  the  pro- 
tection of  one's  good-will  In  trade  by  placing 
a  dUtlngnlshlng  mark  or  symbol —  a  com- 
mercial tdgnature — upon  the  merchandise  oi 
the  package  In  whldi  It  Is  sold. 

[]]  It  results  that  the  adoption  of  a  trade- 
mark does  not  at  least  In  the  absence  of 
some  valid  legislation  enacted  for  the  pur- 
pose, project  the  right  of  protection  tn  ad- 
vance of  the  extension  of  the  trade,  or  oper- 
ate as  a  claim  of  territorial  rl^ta  over 
areas  Into  which  It  thereafter  may  be  deem- 
ed defdrable  to  extend  the  trade.  And  the 
axpreaslotx  sometimes  met  with,  that  a  trade- 
mark right  Is  not  limited  In  its  enjoyment 
by  territorial  bounds.  Is  true  only  In  the 
that  wherever  the  trade  goes,  attended  by 
the  use  of  the  mark,  the  right  of  the  trader 
to  be  protected  against  tbe  sale  by  others 
of  their  wares  In  the  place  of  his  wares  will 
be  sustained. 

[<1  Property  Id  trade-marks  and  the  right 
to  their  exdnslve  use  rest  upon  the  laws 
of  tbe  several  states,  and  depend  npon  them 
for  security  and  protection;  the  power  of 
Congress  to  legislate  on  the  subject  being 
only  such  as  arises  from  the  anthority 
regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indi- 
an tribes.  Trade-Mark  Cases,  100  O.  S.  82, 
93.  2«S  T-  Ed.  K». 

[I]  Conceding  everything  that  Is  dalmed 
In  behalf  of  the  petitioner,  the  entire  busi- 
ness conducted  by  Mrs.  Begis  and  her  Arm 
prior  to  April,  1911,  when  petitioner  acquire 
ed  It,  was  confined  to  tbe  New  England 
States,  with  inconsiderable  sales  In  New 
Tork,  New  Jersey,  Canada,  and  Nova  Scotia, 

fTbere  was  nothing  in  all  of  this  to  give  her 
'any  rigbts  In  Kentucky,  where  the  principles 
of  the  common  law  obtain.  Hunt  v.  War- 
nl<Ae'8  Heirs,  8  Ky.  (Hardin)  61,  62 ;  Lath- 
rop  7.  Commercial  Bank,  38  Ky.  (8  Dana) 
114,  121,  83  Am.  Dea  481;  Bay  v.  Sweeney, 
n  Ky.  (14  Bush)   1,  9,  29  Am.  Rep.  388; 


'  'Gtna  Ins.  Co.  v.  Oommooweeltb,  106  Ky. 
864,  881,  61  S.  W.  (B4,  46  U  it,  A.  3B5;  Nlder 
v.  Commonwealth,  140  B:y.  684,  687.  131  S. 
W.  1024.  Ann.  Cas.  lfil3E,  1246.  We  are  re- 
ferred to  no  dedslon  by  the  courts  of  that 
state,  and  have  found  none  that  lays  down 
any  peculiar  dortrlne  upon  the  subject  of 
trade-mark  law.  There  Is  some  meager  leg- 
islation, but  none  that  affects  this  case  (K&a- 
tucky  Stats.  I  2972c,  snbsec.  7;  sections 
4749-4766).  There  was  nothing  to  prevent 
the  stale  of  Kentucky  (saving,  of  course, 
what  Congress  might  do  within  the  range  of 
its  authority)  from  conferring  afflrmatlve 
rigbts  upon  Bectanus,  exclusive  in  that  com- 
monwealth as  sgalnet  others  whose  use  of 
the  trade-maik  there  began  at  a  later  time 
than  his;  but  whether  be  bad  such  rights^ 
or  respondent  now  has  them.  Is  a  question 
not  presented  by  the  record ;  there  being  no 
prayer  lor  an  Injunction  to  restrain  petition- 
er from  using  the  mark  In  the  competitive 
Qeld. 

[S]  It  Is  not  contended,  nor  Is  there  ground 
for  the  contention,  that  registration  of  the 
Regis  trade-mark  under  either  the  Massa* 
chusetts  statute  or  the  set  of  Congress,  or 
both,  had  the  effect  of  enlarging  the  rights 
of  Mrs.  Regis  or  of  petitioner  beyond  what 
they  would  be  under  common-law  prlndplea. 
Manifestly  the  Massachusetts  statute  (Acts 
1896.  p.  619,  c  462)  could  have  no  extrater- 
ritorial effect  And  tbe  Act  of  Congress  of 
March  8,  1881  (21  Stat  602.  a  13»,  appUed 
only  to  commerce  with  foreign  nations  or  the 
Indian  tribes,  wlQi  either  of  which  this  case 
has  nothhig  to  do.  Bee  Ryder  v.  Holt,  128  U. 
8.  526,  S  Sup.  Ct  UK,  82  L^  Ed.  629.  Nor  Is 
there  any  provision  making  registration 
equivalent  to  notice  of  rights  claimed  ther»- 
under.  Tbe  Act  of  Febman'  20,  1906  (33 
Stat  724.  c  692  tCOTip.  St  1916,  |  9486  et 
seq.]),  whldi  took  the  place  of  the  1881  act, 
wUle  extending  protection  to  trade-marks 
used  In  intentate  commerce,  does  not  en- 8 
■large  the  effect  of  previous  registrations,  nn-« 

renewed  under  de  provisions  of  Its 
twelfth  section,  which  has  not  been  done  in 
this  case;  hence  we  need  not  consider  wheth- 
er anything  In  this  act  would  aid  the  ped- 
tioaer's  case- 

[T]  Undoubtedly,  the  general  rule  Is  that 
as  between  conflicting  clalmonta  to  the  right 
to  use  the  same  mark,  priority  of  appropria- 
tion determines  the  question.    See  Canal  Co. 

Clark,  13  Wall.  311,  323,  20  U  Ed.  6S1; 
McLean  v.  Fleming,  96  U.  S.  245,  231,  24  L. 
Ed.  828;  Manufacturing  Co.  v.  Trainer,  101 
~  61,  53,  25  I*  Ed.  993;  Columbia  Mill 
Alcorn,  150  D.  S.  460,  463,  14  Sup.  Ct. 
151.  37  L.  Ed.  1144.  But  the  reason  is  that 
purchasers  have  come  to  understand  the 
mark  as  Indicating  the  origin  of  the  wares, 

that  its  use  by  a  second  producer  amounts 

an  attempt  to  sell  his  goods  as  tliose  of 
his  competitor.  The  reason  for  the  rule  does 
not  extend  to  a  case  where  the  same  trade- 
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conrk  bappens  to  be  employed  slmultaneoasly 
4iy  two  manufacturers  In  different  mariiets 
Beparate  and  remote  Trom  eacb  oUier,  bo  tbat 
the  mark  means  one  tblng  In  one  mailiet,  as 
«nUrelr  different  thli«  In  another.  It  would 
b*  n  perrerdon  of  the  mle  of  prlorftr  to  gire 
It  such  an  application  In  onr  broadly  extended 
countiy  that  an  Innocent  party  who  had  In 
good  faith  employed  a  trade-mark  In  one  state, 
and  by  the  use  of  tt  bad  built  up  a  trade 
there,  bdng  the  first  appropriator  In  that  ju- 
risdiction, might  afterwards  be  prevented 
from  using  It,  with  consequent  Injury  to  bis 
trade  and  good  will,  at  the  Instance  of  one 
who  theretofore  had  employed  the  same 
mark,  bnt  only  In  other  and  remote  Jurlsdlo 
tlona,  npoa  the  ground  that  ita  first  employ- 
ment happened  to  antedate  that  of  the  ftrat- 
mentloned  trader. 

In  several  cases  federal  courts  have  held 
that  a  prior  use  of  a  trade-mark  In  a  foreign 
country  did  not  entitle  Its  owner  to  claim 
«xduslTe  trade-mark  rights  In  the  United 
States  as  against  one  who  In  good  faith  bad 
adopted  a  like  trade-mark  here  prior  to  the 
3  entry  of  the  foreigner  Into  this  market  Btcfa- 
•  ter  T.  Anchor  Remedy  Co.  (C.  C.)  52  Fed.  *4SS, 
4BS;  Rlcbter  v.  Reynolds,  SO  Fed.  577,  979,  8 
C.  Ol  A.  230;  Walter  Baker  &  Oo.  v.  Dela- 
penha  (C.  C)  160  Fed.  746.  748;  Gorhnm 
Mfg.  Co.  T.  Welntronb  (D.  C.)  196  Fed.  957, 
061. 

The  same  pdnt  was  Involved  In  Hanover 
MtlllDg  Co.  v.  Metcalf,  240  D.  S.  403,  41S,  36 
Sup.  Ct  357,  861  (60  L.  Ed.  713),  where  we 
Bald: 

"Id  the  ordinary  case  of  parties  competing  un- 
der tbe  same  mark  iu  the  same  market,  it  Is 
correct  to  say  that  prior  appropriation  settles 
the  question.  But  irnere  two  parties  Independ- 
ently Bie  emploring  the  same  mark  upon  goods 
of  tbe  same  class,  but  ia  separate  markets 
wholly  remote  the  one  from  the  other,  the  ques- 
tion of  prior  appropriation  is  legally  insignifi- 
csnt,  unless  at  least  it  appear  that  the  second 
adopter  has  selected  the  mark  with  some  design 
inimical  to  the  interests  of  tbe  first  user,  such 
as  to  take  the  benefit  of  the  reputation  9f  his 
goods,  to  forestall  the  extenaiou  of  his  trsde, 
or  tbs  like." 

In  this  case,  as  already  remarked,  there  la 
DO  suggestion  of  a  slnlater  purpose  on  the 
part  of  Rectanns  or  the  Bectanua  Company ; 
bence  the  pasaage  quoted  correctly  defines 
the  status  of  the  parties  prior  to  the  time 
when  they  came  Into  competition  In  the  Ken- 
tncky  market  And  it  reaoits,  aa  a  necessary 
inference  from  what  we  have  said,  that  peti- 
tioner, being  tbe  newcomer  in  that  market, 
must  enter  It  subject  to  whatever  rights  had 
previously  been  acquired  there  in  good  faith 
by  the  Bectanus  Company  and  ita  predeces- 
aor.  To  bold  otherwise — to  require  Bectanus 
to  retire  from  the  field  upon  the  entry  of 
Mrs.  Begls'  successor— would  be  to  establish 
the  right  of  tbe  latter  as  a  right  in  gross, 
and  to  extend  It  to  territory  wholly  remote 
from  the  furthest  reach  ot  the  trade  to  which 
It  waa  annexed,  with  the  effect  not  merely  of 
depriving  Bectanus  of  tbe  benefit  of  the  good 


will  resulting  from  hla  long-conUnned  om  at 
the  mark  la  Louisrllte  and  vidnity,  and  tals 
substantial  expenditures  In  building  vp  Us 
trade,  but  of  enabling  petitioner  to  re«p  ■*>'*'_ 
stantlal  benefit  from  the  puttlidty  Uiat  Bee- 8 
tsnua  *bas  thus  glvrai  to  the  mark  In  that  lo-  • 
cality,  and  of  confuaing  if  not  misleading 
the  public  as  to  the  origin  of  goods  thereaft* 
er  sold  In  Louisville  under  the  Bex  mark,  fbr. 
In  that  market,  until  petitioner  entered  it, 
"Rex"  meant  the  Bectanus  product,  not  that 
of  Regis. 

[It  In  support  of  Its  contmtion  petitioner 
(dtes  the  aatne  cases  that  were  relied  upon  by 
the  District  Court,  namely,  McLean  v.  Flem- 
ing, 96  U.  S.  245,  24  U  Bd.  S28;  Menendea  t. 
Holt,  12S  U.  8.  B14,  9  Sap.  Ct.  143,  32  L.  Ed. 
S26;  Saxlebnw  v.  Eisner  A  Mendelson  Co., 
179  D.  S.  19.  39,  21  Sup.  CL  7,  4D  L.  Ed.  60; 
and  Sttxlehner  v.  Siegel-Cooper  Co.,  179  U.  S. 
42.  21  Sup.  Ct  16,  45  L.  Ed.  77.  Th^  ex«n- 
plify  the  rule  that,  where  the  proctf  of  In- 
fringement ia  clear,  a  court  of  equity  will 
not  ordinarily  refuse  an  inJuDCtton  for  tbe 
future  protecti<Hi  of  the  proprietor  of  a. 
trade-mark  right,  even  where  his  acqul- 
eaccnce  and  ladies  have  been  such  as  to  dis- 
entitle him  to  an  acconntlog  for  tbe  past 
proSta  of  the  infringer.  The  rule  finds  ap- 
propriate application  In  cases  of  consdous 
Infringement  or  fraudulent  Imitation,  aa  la 
apparent  from  a  reading  of  the  opinions  In 
those  cases ;  but  it  haa  no  pertinency  to  such 
a  state  of  facts  as  we  are  now  dealing  with. 
In  McLean  v.  Fleming,  the  only  question 
raised  In  this  court  that  affected  tbe  right  of 
the  appellee  to  an  Injunction  was  whether 
tbe  Circuit  Court  had  erred  In  finding  that 
defendant's  labels  "Dr.  McLean'a  Universal 
Fills,"  eta,  Infringed  cK»nplalnant's  label 
"Dr.  O.  McLnne'a  Celebrated  Liver  Pills," 
and  this  turned  upon  whether  the  similarity 
was  suffldent  to  deceive  ordinarily  careful 
purchaaera.  Theevldencesbowed  without  dis- 
pute that  from  the  beginning  of  his  use  of  the 
offending  labels  the  defendant  (McLean)  bad 
known  of  the  McLene  liver  pills,  and  raised 
at  least  a  serious  question  whether  he  did 
not  adopt  bis  labels  for  the  purpose  of  palm- 
ing off  his  goods  as  those  of  compIaluonL 
What  he  controverted  was  that  his  labels 
amounted  to  an  Infringement  of  complain- 
ant's, and  when  this  was  dedded  against  him 
the  propriety  of  the  Injunction  was  dear.  8 
In  Uenendes  v.  'Holt,  likewise,  defendants! 
(Menendez)  admitted  the  existence  of  the 
brand  In  qnestlon — the  words  "La  Favorita" 
as  applied  to  flour — and  admitted  ualng  It, 
but  denied  ttaat  Holt  &  Co.  were  tbe  ownera, 
alleging  that  one  Blder  was  a  former  mem- 
ber of  that  firm  and  entitled  to  uae  the  brand, 
and  that  under  htm  defendants  bad  sold  their 
Bour  branded  "La  Favorita,  S.  O,  Rider," 
There  was,  however,  no  question  but  that  de- 
fendants adopted  the  brand  knowing  It  to  be 
already  In  use  by  others.  In  the  Saxlehner 
Cases,  the  facts  were  peculiar,  and  need  not 
be  rehearsed;    injunctions  were  allowed  to 
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vapcemMit  as  a  loan  from  tbe  Ismrer  to  tli« 
ahippeTj  after  losi^  of  amount  coreiiDS  dam- 
age, Hhipper  agreemg  to  bus  carrier,  preserved 
to  the  insurer  tile  right  of  reimbunement  from 

4.  Patkent  *=1(1)— Intbhttok, 

WIietheF  transfer  of  money  or  other  thinx 
11  operate  u  a  payment  ordinarily  ia  a  mat- 
determined  by  the  intention  of  the  parties. 

5.  Shipping  *=>137— LiiBiUTiKs  oy  Ownbbs 
— Persoral  Contract— LncTTATio its  Acts. 

Where  any  liability  of  the  owners  ol  a  veaMl 
ander  charter  rests  on  their  personal  contract, 
the  limlCaCfons  acta  (Bev.  SL  1  4283  IComp. 
St  1916,  f  8021],  and  Act  June  26,  1884.  |  IS 
[Comp.  St  1916,  I  8028])  do  not  apply,  although 
the  ship'g  uneeawortliineaa  was  witnout  onnera 
privity  or  knowledge. 

6.  Shippino  «=>42  — TmE  Ghabxxb— Wab- 

BANTI    OF   SEAWOKTHINESS, 

Where  time  charter  oE  steamer  atsted  that. 


nstnln  tbe  sale  ot  certain  waters  In  bottles 
and  tmder  labels  In  which  tbose  ot  complain- 
ant were  intentionally  Imitated.  In  all  foar 
cases  the  dlsttngulablng  features  of  the  pres- 
■est  case  were  absent. 

Here  the   essential    farts    are   so    dosely  .    — 

paralJpl  to  those  that  furnished  the  baaia  of  Sr"p''£^!^*nB^i,"  ?h»™™infw,°n?''thii'i5. 
■declslonln  the  Allen  &  Wheeler  Case,  reported 
sub  nom.  Hanover  HUUng  Co.  t.  UetcaLf,  210 
n.  S.  403,  419-120,  36  Sup.  Ct  357,  60  L.  Ed. 
^13,  as  to  render  farther  discussion  unneces- 
«ar7.  Mrs.  Regis  and  her  Arm,  having  dur- 
ing a  long  period  of  years  cnnDned  their  use 
■ot  the  "Rex"  mark  to  a  Iteilted  territory 
-whollr  remote  from  that  in  controversy,  must 
i>e  held  to  have  taken  the  risk  that  some  In- 
nocent party  might  in  the  meantime  hit  up- 
■on  the  same  mark,  apfily  It  to  goods  of  sim- 
ilar diaracter,  and  expend  money  and  effort 
In  batldlng  up  a  trade  under  it;  and  since 
It  appears  that  Bectanns  In  good  faith,  and 
without  notice  of  any  prior  use  by  others, 
aelerted  and  used  the  "Bex"  mark,  and  by 
-the  expenditure  of  money  and  effort  succeed- 
'Sd  In  bonding  up  a  local  tnt  valuable  trade 
under  It  in  Louisville  and  vldnlty  before  pe- 
titioner entered  that  Qeld,  so  that  "Rez"  had 
come  to  be  recognized  there  as  the  "trade  sig- 
nature" of  Rcctanus  and  of  respondent  as  his 

successor,  petitioner  Is  estopped  to  set  nP;  ^^""Jec°ea  orcsTcuk  Court ™Appeau''th^ 
their  continued  use  of  the  mark  in  that  terrl-   payment  should  be  made  by  a  certain  estate,  a 

2  tory  as  an  Infringement  of  the  Regis  trade-   part  owner  only,  should  be  modified  to  render 

Smart    Whatever  confusion  may  have  •arisen   aU  the  owners  liable, 
from  conflicting  use  of  the  mark  U  attrlbut-       q^  -^^^  „,  Certiorari  to  the  United  States 
able  to  petitioner's  entry  Into  the  field  with   circuit  Court  of  Appeals  for  the  Second  Clr- 
notlce  of  the  situation ;    and  petitioner  can- ,  f^^^ 

Libel  by  tbe  W.  J.  McCahan  Sugar  Refln- 


__'iglual  warranty  of  aeawortJ 

exhausted  on  delivery  to  charterers,  and  main- 
tenance clause  Imported  warranty  of  seaworthl- 
neSB  at  commencement  of  each  voyage. 

7.  Shippins  *=s41— Tnnt  Chahteb— Demise. 

A  time  charter,  like  a  charter  for  a  single 
voyage,  ia  not  a  demise  ot  the  ship. 

8.  Shipping  *=132|1)— Liabilitieb  of  Own- 
EBs— Actions— &I  oniric  ATI  ON  of  Decbee. 

Where  right  to  recover  against  all  owners 
of  vessd  on  shipper's  libel  for  full  amount,  in 
any  of  them  was  liable,  was  not  contro- 


not  complain  of  this.     As  already   stated, 
respondent  Is  not  complaining  of  IL 
De<Tee  afflnned. 


,  HcCAHAN 
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No.  SI. 

1.  CotTsra  «=>382(1}— Revikw— Decisiohs  ot 
Fact. 


Ing  Company  against  the  Insular  Line  and 
the  Julia  Luckenbacb,  owned  by  Edgar  F. 
Lochenbacb  and  others,  who  were  impleaded. 
From  decree  for  libelant,  Umitlng  the  Ua> 
blllty  of   the  owners,  both  as   against   the 
Sugar  BeflnlnE  Company  and  as  against  the 
Insular  Line,  etc,  the  owners  and  the  Insular 
Line  appealed  to  tbe  Circuit  Court  of  Ap- 
peals, which  modified  the  decree  (23S  Fed. 
'  I  388, 148  a  CX  A.  6fiO),  and  the  owners  peUtlon 
'concurrent  decislonB  of  District  Court  and    for  writ  of  certiorari.    Affirmed. 
Circuit  Court  of  Appeals  on  an  iuue  of  fact,  | 


■  the  nnseaworthiness  of  a  e 


0  be  clear] 
■2.  Cabbiebs  e=125— Stipttiation  _  __  __ 
BUBANCE— Effect  ov  Patmknt  bt  Ihbubeb. 
A  bill  of  lading  providing  that,  in  case  of 
losB  tor  which  the  carrier  aoall  be  liable,  tbe 
-carrier  to  that  extent  shall  have  benefit  of  any 
insurance  Is  valid;  and  if  the  shipper  effects 
insurance,  and  la  paid  fnll  amonot  of  losa,  nei' 
tber  he  nor  Insurer  can  recover  againat  carrier. 
3.  iNauBAflcn  «=900e<3)— MABtHc  Irbubakcb 

— PATmST   OF   Loss— RXnCBUBSKHENT   FROlt 

Cabbikb. 
Where  a  bQl  ot  lading  provided  that  the  car- 
rier should  have  the  benefit  of  insurance,  and 
th«  policies  procured  by  tbe  shipper  contained 
the  wairaDtr  by  asaured,  "free  from  liability 
for  merchsnaise  In  poesession  ot  any  carrier, 
-who  may  be  Ualrfa  ■  *  *  and  for  merdian- 
dlse  dupped  under  *  •  *  stipulation  that 
carrier  may  have  benefit  ot  insurance,"  the  ad- 


eV  wtirbe  <      Messrs.  Peter  S.  Carter,  Charles  O.  far- 
'  '      '         '  llngham,  and  Boscoe  H.  Bupper,  all  of  New 
York  City,  for  petitioners. 

Hr.  J.  Parker  KIrUn,  of  New  Zork  City,  for 
respondent  Insular  Line. 

Mr.  Lawrence  Eneeland,  of  New  York  City, 
for  respondent  W.  J.  McCahan  Sugar  Refin- 
ing Co. 


*Ur.  JnsUce  BRANDEI8  deUvered  tbe  opln-* 
Ion  of  the  Court 

The  W.  J.  UcCohan  Bugar  Beflning  Com* 
pany  shipped  a  cargo  of  sugar  from  Porto 
Rico  to  Philadelphia  by  the  JoUa  LnckenbatH 
which  was  under  charter  to  the  Insular  Llne^ 
and  the  cargo  suffered  severe  damage.  In 
the  District  Court  of  the  United  Statea  for 
the  Southern  District  of  New  York,  a  libel 
tuple  and  KBT-NUUBBR  In  aU  Ker-Namb«r*d  DlgBts  and  Indnu^  I L' 
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■eektng  dEnnageB  w&a  Oled  In  tbe  nams  of  the 
Bhlpp«r  In  penonam  agalnat  tbe  Inaalar  line 
and  In  rem  against  tbe  steamer.  It  alleged 
that  the  damagea  resulted  from  unaeawortM- 
nesB  of  the  hull,  exLstlog  at  the  commence- 
ment of  the  voyage.  The  petitioners,  c 
era  of  the  ahlp,  were  Impleaded.  The  bills 
of  lading  aned  on  contained  a  dause  relieving 
tbe  carrier  from  liability  for  damages  aris- 
ing from — 

■'8117  latent  defect  In  bull.  *  •  •  or  by 
seaworthiness  of  the  sbip,  even  eiistlDE  at 
time  of  shipment  or  Hoilmg  on  the  voyaKe,  bot 
not  discoverable  by  the  exercise  at  dae  diliEence 
by  the  ship  owner  or  manager.    •    •    •  " 

Tbe  libel  alleged  that  the  unseawortb loess 
would  have  been  discovered,  had  duo  dlll- 
grace  been  ezerdsed.  Tbe  District  Court  so 
found  and  held  that  the  llbdant  was  entitled 
to  recover.  The  damages  were  agreed  to  be 
$S7,S26.S5,  with  Interest,  and  the  value  of 
the  sblp  and  pending  freight  was  found  or 
agreed  to  be  (66,600.  The  owners  duly  moved 
tor  limitation  of  liability.  The  District 
Court  found  that  the  damages  sustained  were 
occasioned  without  tbe  privity  or  knowledge 
of  the  owners;  held  that  they  were  entitled 
to  limit  their  liability,  both  as  against  the 
shipper  and  as  against  tbe  charterer,  who 
clnlmed  indemnity;  and  ordered  that  the 
Sowners  should  pay  the  shipper's  claim  to  tbe 
(extent  of  the  value  of  the  'sblp  and  pending 
frelgbt,  and  that  the  balance  should  be  paid 
by  tbe  Insular  Line.  236  Fed.  368,  14S  G.  0. 
A.  600.  Botb  the  owners  and  the  Insular 
Une  appealed  to  the  Circuit  Ck)urt  of  Ap- 
peals. That  court  tnodlfled  tbe  decree,  so 
BB  to  award  that  payment  of  the  full 
amount  be  made  to  the  shipper  primarily  by 
the  steamer  and  the  owners,  and  that  the 
charterer  should  be  called  upon  to  make  pay- 
ment only  of  the  deSdency,  if  any.  235  Fed. 
388,  14S  C.  C.  A.  S50.  The  case  comes  here 
on  writ  of  certiorari  granted  on  the  petition 
of  the  owners.  212  O.  8.  638,  37  Sup.  Ct  111, 
ei  U  Fd.  540. 

It  la  nrged,  on  three  gronnds,  that  the  de- 
dsion  of  the  Circuit  Court  of  Appeals  should 
be  reversed  and  that  the  District  Court 
should  be  directed,  either  to  dismiss  the  libel 
or  to  limit  tbe  owners'  liability  to  tne  value 
of  tbe  ship  and  pending  freight. 

[1]  First.  Tbe  owners  contend  tbat  both 
lower  courts  erred  In  holding  that  tbe  steam- 
er was  unseaworthy  at  the  commencement 
of  ber  voyage  and  tbat  due  diligence  to 
make  her  seaworthy  bed  not  been  exercised. 
The  Issue  Involved  is  one  of  fact;  and  no 
reason  appears  why  the  general  rule  should 
not  spply,  that  concurrent  decisions  of  the 
two  lower  courts  on  an  Issue  of  fact  will  be 
accepted  b;  this  court  unless  shown  to  be 
clearly  erroneous.  The  Wlldcroft,  201  D.  a 
878,  387,  26  Sup.  Ct.  467,  50  I*  Ed.  7W;  The 
Carlb  Prince.  170  U.  B.  655,  658,  18  Sop.  Ct 
753.  42  L.  Ed.  1181. 

[1-41  Second.  Tbe  owners  (and  also  the 
diarterer)  contend  that  tbe  Ubel  ataould  be 


dismissed,  because  the  shipper  had  already 
been  compensated  for  the  loss  by  insuranc* 
which  it  effected;  and  that  the  carrier  1» 
entitled  to  the  full  benefit  of  this  insurance. 

The  shipper  had  effected  full  Insurance. 
The  bills  of  lading  sued  on  contain  tbe  fol- 
lowing Clause: 

"In  case  of   any  loss,   detriment  or  damsca 
done  to  or  suatained  by  said  goods  or  any  part 
thereof  for  which  the  carrier  shall  be  liable  tOB 
the  shipper,  owner  or  connifrnee,  the  carrier  shall  2 
to  the  extent  of  such   lisbility  have  the  'fall*- 
benefit  ol   any  insurance   that  may  have  been 
effected  upon  or  on  account  of  said  goods." 

Such  a  clause  Is  valid,  because  tbe  carrier 
might  himself  hove  Insured  against  the  loss,. 
even  though  occasioned  by  his  own  neglU 
gence;  and  if  a  shipper  under  a  bill  of  lad- 
log  containing  this  provision  effects  Insur- 
ance and  is  paid  the  full  amount  of  his  loss, 
neither  be  nor  tbe  Insurer  can  recover  against 
the  carrier.  Phtealz  Insurance  Co.  V.  Erie 
&  Western  Transportation  Co.,  117  U.  S.  312, 
6  Sup.  Ct  750.  29  L.  Ed,  673;  Wager  v.  Prov- 
idence Insurance  Co.,  150  U.  S.  09.  14  Sup. 
Ct.  65,  87  L.  Ed.  1013.  In  the  case  at  bar. 
the  shipper  has  received  from  the  insurance 
companies  an  amount  equal  to  the  loss ;  but 
it  Is  contended  that  tbe  money  nas  received 
as  a  loan  or  conditional  poymetit  merely,  and 
that  therefore,  the  carrier  la  not  relieved 
from  liability.    Tbe  essential  facta  are  these: 

The  poltdes  under  which  the  shipper  was 
insured  contained  the  following,  or  a  aim* 
Uar,  pTovisloD 


bllity  for  merchandise  in  the  possessian  of  any 
carrier  or  other  bailee,  who  may  lie  liable  for 
any  losa  or  damage  thereto;  and  for  mprchan- 
dise  flipped  under  a  bill  of  lading  eontaiaiDg  a 
stipulation  that  the  carrier  may  have  tbe  benefit 
of  any  Insurance  thereon." 

The  situation  was,  therefore,  this:  The 
carrier  Qncludiug  in  this  term  tbe  charterer, 
the  ship,  and  tbe  owners)  would,  In  no  event 
be  liable  to  the  ablpper  for  the  damages 
occarioned  by  unseaworthiness,  unlett  guilty 
of  negligence.  The  insurer  would,  in  no 
event  be  liable  to  tbe  sbipper,  if  the  car- 
rier was  liable.  In  case  the  Insurer  should 
refuse  to  pay  until  the  sbii^per  had  estab- 
lished that  recovery  against  tbe  carrier  was 
not  possible — prompt  settlement  for  loss 
(which  Is  essential  to  actual  indemnity  and 
demanded  in  the  Interest  of  commerce)  would 
be  defeated.  If,  on  the  other  band,  the  In- 
surers should  settle  the  loss,  before  the  ques-« 
tlon  of  the  carrier's  'liability  for  loss  had? 
been  determined,  tbe  Insurer  would  lose  tbe 
benefit  of  all  claims  against  the  carrier,  to 
which  It  would  be  subrogated  In  tbe  absence 
of  a  provision  to  tbe  contrary  in  tbe  bill  of 
lading  (Tbe  Potomac,  106  U.  S.  630,  S34,  26  L. 
Ed.  1104),  and  tbe  carrier  would  be  treed 
from  liability  to  any  one.  In  order  that  tbe 
shipper  should  not  be  deprived  of  the  use  of 
money  wbidi  It  was  entitled  to  receive 
promptly  after  tbe  loss,  either  from  tbe  car- 
rier or  from  the  Insurers,  and  tbat  tbe  In- 
surer should  not  lose  the  right  of  •ubross-' 
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don,  agreemeDts  In  the  foUowIng  (or  stmllat) 
form  were  entered  Into  between  the  Insnrers 

and  tbe  Bhlpper: 

"New  York.  Ang.  15,  1912. 

"Beceired  from  tbe  Federal  Inauraaoe  Com' 
pan7.  twentr-tbree  hundred  four  nnd  ^*/]oo 
dollars,  B8  a  loan  and  repayable  oa\y  to  the 
extent  of  any  net  recover;  we  ma;  make  from 
any  carrier,  bailee  or  others  on  account  of  lose 
to  our  oropertv  (described  below)  due  to  dam- 
age on  S/S  jQlia  Luckenhach  frora  Porto  Klco/ 

Philadelphia,  on  or  about ,  IS—,  or 

from  aoy  insurance  effected  b;  an;  carrier, 
bailee  or  others  on  said  property,  and  as  ee- 
curit;  for  such  repajnjent  we  hereb;  pledte  to 
the  said  Federal  Insursnce  Company,  the  aaid 
recovery  and  deliver  to  them  duly  endorEed  the 
billH  olf  lading  for  eaid  property  and  we  agree 
to  enter  and  prosecute  suit  against  aaid  rail- 
road, carrier,  l>ailee,  or  others  on  said  claim 
with  all  due  diligence  at  tbe  expense  and  under 
tbe  exclusive  direction  and  control  of  the  safd 
Federal  Insurance  Compauy. 

"The  W.  J.  McCahan  Sugar  Reflnine  Co., 
"f2.30*.16  R.  S.  Pomeroy,  Treasurer. 

"Description  of  property:    Sugar. 

Upon  delivery  of  this  and  similar  agree- 
ments, the  shipper  received  from  tbe  Insur- 
Vance  companies,  promptly  after  the  adjust- 
7  ment  of  die  loss,  amounts  aggregating  *the 
loss;  and  tbls  libel  was  filed  In  the  name 
of  the  shipper,  but  for  the  8<de  benefit  of  tbe 
Insurers,  through  tbelr  proctors  and  connsel, 
and  wholly  at  tb^r  expense.  If,  and  to  tbe 
extent  (less  expenses)  that,  recover;  is  had, 
tbe  iuBurers  will  receive  payment  or  be  re- 
Imborsed  for  their  so-called  loans  to  tbe 
shipper.  If  nothing  Is  recovered  from  tbe 
carrier,  the  shipper  will  retain  the  money 
received  by  It  without  being  nnder  obligation 
to  make  any  repa;m«it  of  the  amounts  ad- 
TBnced.  In  other  words,  if  there  is  no  re- 
covery here,  the  amounts  advanced  will  op- 
erate as  absolute  payment  under  the  policies. 
Agreements  of  tbls  nature  have  been  a 
oommon  practice  in  bnalnees  for  many  years. 
Pennsylvania  Ballroad  Ca  v.  Burr,  130  Ted. 
847,  65  C.  C.  A.  331 ;  Bradley  v.  Lehigh  Val- 
ley Railroad  Co.,  153  Fed.  .150,  82  C.  O.  A. 
426.  It  la  dear  that  if  valid  and  enforced 
according  to  their  terms,  they  accomplish 
the  desired  purpose.  Tb^  supply  the  ship- 
per promptly  with  money  to  the  full  extent 
of  the  tndeninlty  or  compensation  towhtcbbe 
Is  Nitltled  on  account  of  tbe  loss;  and  they 
preserve  to  the  insurers  the  claim  against 
the  carrier  to  which  by  tbe  general  law  of 
insurance^  Independ^itly  of  special  agree- 
ment, they  would  become  subrogated  upon 
payment  by  them  of  Oie  loss.  The  carrier 
Inslats  tbat  the  transaction,  while  in  terms  a 
loan.  Is  In  substance  a  payment  of  Insurance; 
that  to  treat  It  as  if  It  were  a  loan,  is  to  fol- 
low the  letter  of  tbe  agreement  and  to  disre- 
gard tbe  actual  facts;  and  that  to  give  It 
«fFect  as  a  loan  is  to  sanction  QcUon  and 
■flubterfuge.  But  no  good  reason  appears  ^- 
ther  for  questioDlog  Its  l^allty  or  for  deny- 
ing Its  effect  The  shipper  Is  under  no  obU- 
gatloa  to  tbe  carrier  to  take  out  insurance  on 
«he  cargo ;  and  tbe  freight  rate  la  tbe  same 


whether  be  does  or  does  not  Insure.  Tha 
general  law  does  not  give  tbe  carrier,  upon 
payment  of  tbe  shipper's  claim,  a  right  by 
subrogation  against  the  insurers.  Tbe  in- 
surer has,  on  tbe  other  hand,  by  tbe  general 
law,  a  right  of  subrogation  against  the  car-  3 
rl°r.  Such  claims,  like  tangible  'salvage,  are* 
elements  which  enter  Into  the  calculations 
of  actuaries  In  Qsing  insurance  rates ;  and. 
at  least  In  the  mutual  companies,  the  insured 
gets  some  beneQt  from  amounts  reallssed 
therefrom.  It  Is  essential  to  the  perform- 
ance of  the  Insurer's  service,  that  the  Insur- 
ed be  promptly  put  tn  funds,  so  that  his  busi- 
ness may  be  continued  without  embarrass- 
ment. Unless  this  is  provided  for,  credits 
which  are  commonly  issued  agalnat  drafts  or 
notes  with  bills  of  lading  attached,  would 
not  be  granted.  Whether  the  transfer  of 
money  or  other  tiling  shall  operate  as  a  pay- 
ment, is  ordinarily  a  matter  which  Is  deter- 
mined by  the  Intention  of  tbe  parties  to  tbe 
transaction.  Compare  Tbe  Elmball,  8  Wall. 
37,  44,  18  L.  Ed.  SO.  The  Insurer  could  not 
have  been  obliged  to  pay  until  the  condition 
of  their  liability— 1.  e.,  nonliability  of  tbe 
carrier— had  been  established.  The  shipper 
could  not  have  been  obliged  to  surrender  to 
the  Insurers  the  conduct  of  tbe  litigation 
against  the  carrier,  until  tbe  insurers  had 
paid.  In  consideration  of  securing  then  the 
right  to  conduct  the  litigation,  the  insurers 
made  the  advances.  It  Is  creditable  to  the 
ingenuity  of  business  men  that  an  arrange- 
ment should  have  been  devised  which  Is  con- 
sonant  both  with  the  needs  of  commerce  and 
the  demands  of  Justice. 

[I]  Third.  Ttie  owners  contrad  that,  un- 
der section  4283  of  the  Bevlsed  Statutes 
(Comp.  St.  1916, 1  8021)  and  secdoo  IS  of  the 
Act  of  June  26,  X884,  c.  121  (23  SWt  67 
[Comp.  St  1916,  I  8028]),  tbelr  UabUlty 
should  have  been  limited  to  tbe  Talne  <rf 
tbe  ship  and  her  pending  freight;  becanse 
tbe  District  Court  found  that  her  unsea- 
worthiness was  without  thdr  privity  or 
knowledge;  and  this  finding  was  not  disturb- 
ed by  the  Circuit  Court  of  Appeals.  But  Oie 
liability  of  the  owners  sought  to  be  enforced 
here  Is  one  resting  upon  their  personal  con- 
tract; and  to  such  liabilities  tbe  limitations 
acts  do  not  apply.  Pendleton  t.  Brainer  Line, 
246  U.  S,  853,  38  Sup.  Ct  330,  62  L.  Ed.  770. 

[t,  71  It  is  also  urged  that,  as,  between  tbe 
owners  and  the  Insular  Line,  the  original  S 
warranty  of  seaworthiness  was  'exhausted* 
upon  delivery  of  the  ship  to  the  charterers 
and  that  the  malntenfuice  clause  relied  upon 
does  not  Import  a  warrant;  of  seaworthiness 
at  the  commencement  of  each  voyage  under  a 
time  charter,  but  merely  an  obligation  to  pay 
the  expense  of  keeping  her  hull  and  machin- 
ery In  r^alr  throngbout  the  service.  Nei- 
ther the  language  of  the  clause  nor  the  char- 
acter of  time  charters  afford  sUHMirt  for  this 
contention.  The  charter  of  the  vessel  states 
clearly  that,  the  Taflsel  "being,  on  Im^lv- 
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vr.  tlgbt,  Btaondi  [and]  strong,"  the  own- 
tn  will  "maintain  her  In  a  thoroUKhlr  OB- 
drat  state  in  huU  and  machinery  for  and 
during  the  serviced — not  pay  the  empente  of 
fflolntalnlng  her.  This  duty  to  maintain  the 
vessel  In  an  efficient  state  is  imposed  by  the 
contract,  becanse  a  time  charter,  like  a  char- 
ter for  a  single  Toyage,  Is  not  a  demise  of 
the  ship.  In  both,  the  charterer  la  without 
coatrol  over  her  repair  and  maintenance.  In 
operations  under  each  the  charterer  becomes 
liable  to  shippers  wltbout  limitation  for 
losses  due  to  unseaworthiness  discoverable 
by  the  exercise  of  due  diligence  cm  the  part 
of  the  ovniera ;  and  In  each  case  he  requires 
for  hia  protection  a  warranty,  without  limi- 
tation, of  seaworthiness  at  the  comm^ice- 
ment  of  every  voyage.  Compare  The  Barma, 
18T  Fed.  W.  110  C.  G,  A.  330;  Whipple  v. 
Mississippi  &  Xazoo  Packet  Co.  (D.  0.)  S4 
Fed.  &i;  Klclver  &  Co.,  Ltd.,  v.  Tate  Steam- 
ers, Ltd.,  [1903]  1  K.  B.  862;  Park  v.  Dun- 
can ft  Sons,  85  Scottish  Law  IReporter,  378. 
It  Glertsen  v.  Tumbull  ft  Co.,  45  Scottish 
Law  Reporter,  916.  strongly  relied  upon  by 
the  owners.  Is  inconsistent  with  this  view, 
it  should  be  disregarded. 

I>]  Fourth.  The  vessel  was  owned  ■^/■oths 
by  Edgar  P.  Luckenbach,  as  sole  trustee  of 
the  estate  of  Lewis  Luckenhach ;  'o/goths  by 
Edgar  F.  Lndcenbach  Individually;  and 
i«/,oths  by  John  W,  Weber  and  Hattle  W. 
LuckeDbach,  executors  of  the  estate  of  Ed- 
ward Luckeubach.  All  of  these  parties  were 
Impleaded  as  owners.  The  charter  party  was 
S  signed  only  by  "Estate  of  Lewis  Luckenbadi, 
7*per  Edgar  F,  Luckenbach,  Trustee";  but 
it  was  admitted  by  all  the  petitioners  that 
Edgar  F.  Luckenbach,  Trustee,  In  so  sign- 
ing l|ie  charter  party,  acted  for  all  the  own- 
ers and  Intended  to  bind  all.  The  decree 
in  the  District  Court  declares  that  libel- 
ant was  entitled  to  recovery  "from  the  re- 
spondents Edgar  F.  LutAenbach  et  al.,  her 
owners."  The  decree  In  the  Circuit  Court  of 
Appeals  adjndged  (presumably  throoKh  in- 
advertence) that  the  payment  should  be  made 
by  "the  estate  of  Luckenbach."  The  right 
to  recover  aealnst  all  the  owners,  for  the  full 
amount,  In  case  any  of  them  was  so  liable 
was  not  controverted. 

The  decree  of  the  Circuit  Court  of  Appeals 
should  be  modided  so  as  to  render  all  the 
owners  liable.  Compare  Pendleton  v.  Benner 
Line,  246  U.  8.  353,  38  Sup.  Ct.  330,  ^  L. 
Ed.  770.  As  ao  modified,  the  decree  la  af- 
firmed. 

(M  u.  s.  in) 

TEarPEL  V.  UNITED  STATES. 
(Argued  Nov.  B,  1917.    Decided  Dec.  9,  19180 

No.  29. 
1.  Navioablb  Watebs  «=»36<2}— Lamdb  Um- 

DEK    STBEAM— OWNKBSHIP. 

Under  law  ot  IlliDoia,  neither  the  United 
States  nor  tbe  state  owns  lands  ander  a  uavlse- 


fah  river,  but  riparian  owners  own  fM  to  middle 
of  stream,  subject  to  fovernment's  paramount 
right  to  osa  It  and  to  make  Improvements  for 
navigation  without  compensatioD,  indudiag 
deepening  of  channel. 

2.  Uhitid  Statu  «s»9C>-~Ci.Aiia  Auainbt— 
lupuxn  CoNTKAor  —  Cl,aiii  or  Sifasian 

FBOFRIETOB  fob  DBEDQIIfa. 

Cooseot  of  United  States  to  be  sued  under 
Tucker  Act  (Comp.  St.  1916,  |  991),  belUB  lim- 
ited to  claims  Couuded  upon  contract,  eipresa  or 
implied,  if  riparian  proprietor  od  North  branch 
of  Chicago  river  can  recover  HEainst  government 
for  dredglnf  la  front  of  bis  properly  to  improve 
navigstlon,  It  must  be  on  Implied  contract. 

3.  Cnitkd  States  «=395— C1.AIXS  AnAiirsp— 

IWPLIEO  CONTBACT. 

Law  will  imply  promise  by  United  States  to 
msice  compensstioo  required  by  Tucker  Act 
<Comp.  St.  1916,  I  991),  where  property  to 
which  government  asserts  no  title,  conceding 
owDersblp  in  an  individual,  is  taken  pursuant  to 
act  of  CoDgreBS  as  private  property  to  be  ap- 
plied for  public  uses. 

4.  EvinBHCB  «s>48— JuniciAL  Notice  — Rb- 
FOBTS  or  Secsktakt  of  Wab. 

The  Supreme  Court  takes  judldel  notice  of 
the  reports  of  the  Secretary  ot  War. 

5.  Ukitbd  States  *=»96— Ci.aims  AoAiiver— 
WaonaruL  Dbeuotno  ot  SUBUEKaEP 
Lands— TucKEB  Act. 

If  claim  of  United  States  of  Heht  to  dredge 
North  branch  of  Chicago  river  to  improve  navi- 
gation was  unfounded,  property  right  of  riparian 
proprietor,  whose  submerged  land  was  dredged, 
was  violated :  bat  bis  csutie  of  sction,  if  any, 
sonnda  in  tort,  for  which  Tucker  Act  (Comp. 
St  1916,  I  991).  UmiCing  consent  of  United 
States  to  be  sued  to  claims  founded  on  contract, 
affords  no  remedy. 

6.  UniTED  States  ^=395~Ci.ai>is  Aoairst— 

lUI'LlED   PBOUISE— TUCKEB  AtTT. 

Where  it  docs  not  appear  that  St  time  of 
taking  property  there  was  any  claim  by  United 
States  of  right  to  invade  it  without  payment  ot 
compensation,  it  must  be  assumed  government 
intended  to  make  compensation  for  any  pr<^>erty 
taken,  so  as  to  afford  basis  for  Implied  promise, 
enforceable  by  action  under  Tucker  Act  (Comp. 
St.  191S,  I  991). 

7.  UriiTKD  States  *=96— Claims  AaAiirsT— 

NOKCOMVEBSIOIV   OF   ACT  INTO   TOBT. 

when  implied  promise  of  United  States  to 
pay  for  property  taken  has  once  arisen,  later 
denial  by  government,  at  time  of  suit  against  It 
under  Tucker  Act  (Comp.  St,  1916,  |  991),  or 
otherwise,  of  its  liability  to  make  compensation, 
docs  not  destroy  injured  party's  right  in  con- 
tract, and  convert  act  of  taking  into  a  tort. 

Id  Error  to  the  District  Court  ot  the  Unit- 
ed States  tor  the  Northern  District  ot  Illi- 
nois. 

Suit  by  FrauE  Tempel  against  the  United 
States.  To  review  judgment  of  the  District 
Court  for  defendant,  platntllT  brings  error. 
Judgment  reversed  and  rendered,  with  di- 
rections bo  dismiss  it  tor  vrant  of  Jurisdic- 
tion. 

Messrs.  Timothy  F.  Mullen  and  Thomas 
B.  Lantry,  both  of  Chicago,  111.,  for  plaintiff 
in  error. 

Mr.  SoUdtor  General  Davis,  for  tbe  United 
States, 

•Mr.    Justice    BRANDEIS    deUvered    the* 
opinion  of  tbe  Court 
The  Chicago  river,  its  branches  and  forlta 


IS  toplo  and  KBX'NUUBSR  h 


U  K«r-Nomb«r«d  DIsMts  and  I 


=^c 


He  wholly  wltliln  Oie  stats  of  XIUdoIb.! 
Their  aggregate  length  la  about  85  miles. 
OrlginallT  the  Btream  was  a  sluggish  creek, 
nearly  stagnant  dnring  much  of  the  year 
Sand,  In  part  navigable  only  for  rowboats 
*  and  canoes  or  for  *floatlng  of  logs.  The  Unit- 
ed States  surveyed  the  river  in  1837,  bnt 
made  no  Improvement  above  Its  month  until 
1886.  Before  the  latter  date,  however,  ex- 
tendve  Improvements  had  been  made  from 
time  to  time  by  the  city  and  by  riparian 
-owners.  The  river  had  become  the  Inner 
harbor  of  Chicago  and,  measnred  by  Its  ton< 
nage,  was  one  of  the  most  important  water- 
ways of  the  globe.  In  number  of  arrivals 
and  departures  of  vessels  it  led  all  the  bar- 
hors  of  the  United  Sttttes.  In  tonnage  It  was 
second  only  to  New  York.* 

In  1S96  Congress  made  an  appropriation 
■"for  Improving  the  Chicago  river.  In  Illinois, 
from  Its  moutti  to  the  stock  yards  on  the 
^ntb  branch  and  to  Belmont  avenue  on  the 
North  branch,  as  far  as  may  be  permitted 
liy  existing  docks  and  wharves,  to  be  dredged 
To  admit  passage  by  vessels  drawing  sixteen 
feet  of  water."  Act  of  June  8,  1896,  c.  314 
<29  Stat.  202,  228).  This  act  was  amended 
by  the  Act  of  June  4,  1897,  c.  2  <30  Stat. 
II,  47),  which,  as  interpreted  by  the  War 
Department,  permitted  a  slight  widening  of 
tbe  stream  in  certain  places,  ^e  General 
Assraibly  of  Illinois  by  resotutloa  of  April 
22-23, 1897,  gave  assent  to  tbe  United  States 
acquiring  by  purchase  or  condfflinatlon  "all 
lands  necessary  for  widening  the  Chicago 
river  and  Its  branches."  In  1899  Congress 
directed  a  survey  with  a  view  to  creating 
deeper  channel  and  adopting  21  feet  "as  tha 
project  depth  for  the  improvement  in  Ilea 
of  that  flxed  by  the  Act  of  June  third, 
ell^teen  hundred  and  nlnety-slx."  Act  of 
Uarch  3,  1899,  c.  420  (30  Stat.  1121,  1166). 
No  widening  beyond  the  banks  of  the  de 
jure  stream  was  spedflcally  authorized  by 
this  ac^  nor  by  any  subsequent  act  From 
time  to  time  other  appropriations  were  made 
8  by  Congress  for  these  Improvements  of  the 
«  river,  and  work  'was  carried  on  thereunder.* 

'  Ilia  character  dI  tbe  river  and  ricbia  IneldanM 
thsrMo  1U.TS  been  frequeatlr  eonaldared  br  thla 
court.  TrauporUtloa  ComciBiiT  v.  Cbieaio,  M  U. 
8.  as,  M  L.  Bd.  US;  Eacanaba  CoroiiuiT  t.  Cbicaco, 
tea  V.  B.  m,  X  Bup.  Ct  IK,  tr  I^  Ed.  «1:  lUlaola 
Central  Railroad  r.  Iltlnola,  IM  V.  8.  Ol,  W,  11  Sup. 
Ct.  110,  H  L.  Ed.  101B;  Herman  v.  Chlcaso,  1(7  U. 
fl.  m,  11  Sop.  ct.  300,  n  L-  Ed.  lU;  Weat  Cblcap) 
BallrHd  V-  Cblcaco,  101  tl.  B.  KM.  GiO.  M  Bup.  Ct.  Ot, 
ML.  Bd.  MI. 

■Reporta,  War  Daputmaot,  Bnclnaere,  for  188S. 
pp.  rrH-BM;  lor  WJ,  pp.  ITO-ZBOli  tor  1900.  pp. 
tMt-ani  lor  1)14,  pp.  IICI-IMO;  tor  Itlt.  pp.  13»- 
IKL 

■  Aet  of  Jnlr  L  UK  o.  EM,  tO  8UL  tBT,  *Bi  iQ&e 
-«,  IMC,  e.  ni.  n  SUt.  Egg,  tH;  June  11,  UOl,  o, 
wn,  U  SUt.  an.  ta.  wblob  antHorlaed  the  oonatroo- 
<lan  of  turalDB  tnalu,  but  tbe  one  In  the  Nortlt 
Branch  waa  conatrucCed  at  a  paint  coaalderably  be- 
low the  land  In  coatroTeran  Uarch  fc  IMT.  o.  UOB,  H 

<uL  ion,  iin :  Ha;  n,  imm,  d.  m.  is  sul  m. 

Reporta,  War  Department.  Bnilneu^  lor  UM,  pp. 
nze-nn;  tor  udo^  pp.  tru-tTa. 
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About  12.5  miles  of  tb«  river  was  ImproveA 
by  the  government;  and  of  this  about  6 
tnliea  consisted  of  that  part  of  the  NorOi 
branch  which  lies  between  the  main  river 
and  Belmont  avenue. 

Early  in  18S9  Tempel  became  the  owner 
of  certain  land  on  the  bank  of  the  Nortb 
branch  below  Belmont  avenue.  'He  leased 
his  land  for  a  brickyard ;  and  by  tbe  terms 
of  the  lease  the  lessee  was  permitted  to 
dredge  the  bottom  of  the  river  in  front  of 
the  premises  for  the  purpose  of  making  brick 
from  the  clay  thereunder.  But  the  lessee 
was  directed  not  to  Interfere  with  the  npland ; 
and  he  covenanted  to  deliver  np  the  premises 
In  tbe  condition  In  which  they  were  demised. 
Nevertheless,  from  time  to  time  dnring  a 
period  of  five  years  between  1889  and  1899, 
the  lessee  iag  away,  to  a  depth  of  from  6 
to  14  feet,  a  large  strip  of  the  npland,  ex- 
tending in  some  places  to  a  considerable 
width.  In  Its  natural  state  the  stream  op- 
posite the  plaintUf's  property  varied  In  width 
from  probably  00  to  150  feet  and  could  be 
nsed  only  for  floating  logs  and  for  travel  by 
rowboats  or  canoes ;  but  before  1SS9  riparian 
owners  had  dug  a  channel  and  possibly  great- 
ly widened  the  stream,  and  schooners  navl- 
gated  to  a  point  beyond  Belmont  avenue; 
Between  1890  and  1899  boats  drawing  Q  to 
S  feet  of  water  were  navigating  the  North 
branch  np  to  Belmont  avenue.  In  1896  the 
river  in  front  of  Traapel'a  pnqwrtT  *vss  In 
varying  depths  of  from  6  to  14  or  15  feet 

The  United  States  did  not  do  any  dredging  I 
In  front  of  *TempeI's  property  until  1899.* 
Then  it  dredged  a  channel  to  the  depth  of 
17  feet  about  30  feet  wide — the  excavation 
b^ng  made  wholly  In  the  then  bed  of  the 
stream  aa  submerged.  Its  next  dredging 
there  was  In  1909  when  this  channel  was 
deepened  to  21  feet  and  widened  to  60  feet, 
the  excavation  being  again  made  wholly  in 
the  then  bed  of  the  Btream  as  submerged. 
All  of  the  dredging,  both  in  1899  and  in 
1909,  which  waa  not  within  the  bed  of  the 
river  In  Its  natural  state,  was  done  within 
the  limits  of  Qie  strip  of  upland  which  bad 
been  submerged  through  the  dredging  done 
by  the  lessee  prior  to  1899.  During  the  pe- 
riod from  1889  bo  1899,  the  stream  in  front 
of  Tempel'a  premises  was  in  constant  nnd 
increasing  use  for  tbe  purpose  of  public  navi- 
gation, 'nie  government  does  not  appear  to 
have  had  knowledge  of  the  fact  that  dredg- 
ing had  been  done  before  1899  by  the  lessee 
without  tbe  consent  of  Tempel  or  that  tbe 
river  had  been  widened  by  excavation.  The 
reports  of  tbe  Secretary  of  War  show  that 
he  never  spedflcally  authorized,  for  the  pur- 
pose of  vrldenlng  the  river,  the  appropriation 
of  any  of  the  property  herein  involved  and 
that  the  government  believed,  when  it  dredg- 
ed In  front  of  TKnpel's  property  in  1899  and 
again  In  1909,  that  the  submerged  land,  in 
which  the  dredging  was  done,  was  either  a 
part  of  the  natural  bed  of  the  river,  or  that 
U   bad   been  dedicated   by   the  ownftR  for 
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purposes  of  navigation,  or  that  It  had  in 
Bsome  other  manner  become  a  part  of  the  da 
7  Jure  stream.*  No  •objection  was  made  by 
Tonpel,  until  I&IO,  tx>  the  use,  for  nav^- 
tlon,  of  the  river  In  front  ot  bis  property: 
and  he  did  not  file  any  complaint  as  to  the 
dredglDg  of  1SB&.  He  had  no  knowledge, 
until  1910,  of  the  dred^g  which  bad  been 
done  by  bis  lessee,  nor  of  that  done  by  the 
government. 

Promptly  after  learning  of  the  dredging, 
Tempel  demanded  of  the  govemm«it  posses- 
Bion  ot  tbat  part  of  the  land  submerged  wblch 
bad  formerly  constituted  a  part  of  his  np- 
land.  Hie  demand  was  refused;  and  in  1911 
he  brought,  In  the  District  Court  of  the  Dull- 
ed States  for  the  Northern  District  of  1111- 
uola,  this  suit,  under  the  Tucker  Act  (Judldat 
Cod^  f  24,  par.  20;  Comp:  St  1916,  |  991 
I20B,  to  recover  the  value  of  property  wblch 
he  claimed  Itad  been  taken  by  the  govern- 
ment The  complaint  alleged  tbat  the  river 
in  front  of  hla  premises  was,  at  the  time  be 
acquired  the  same  and  theretofore,  a  creek 
used  only  for  surface  drainage  and  was  "not 
a  navigable  stream  either  In  law  or  In  fact" ; 
that  the  government  "in  the  latter  part  of 
the  year  1900  completely  excavated  a  cfaannel 
through  the  same"  for  the  purxtose  of  making 
said  North  branch  navlgeMe;  and  that  it 
holds  possession  thereof  by  virtue  of  the  res- 
olution of  the  General  Assembly  of  Illinois 
above  referred  to;  end  tbat  the  reasonable 
valueof  the  property  taken  was  ¥10,000.  Tbe 
oomplalot  did  not  refer  either  to  tbe  dredg- 
ing done  before  18S8,  when  Tempd  acquired 
tbe  property,  or  to  tbat  done  between  1889 
and  1899  br  Tempers  lessee,  or  to  that  done 
In  1890  by  the  govemm«it.  The  answer  de- 
nied tbat  tbe  stream  in  front  of  'Tempel's 
land  was  nonnavlgable  when  he  purchased  It 
or  theretofore;  asaerted  tbat  all  excavatiotui 
b7  tbe  government  were  made  in  tbe  center 
of  tbe  stream  and  were  tor  tbe  purpose  of 
Improving  narigation ;  and  denied  that  It 
had  taken  any  of  Tempers  property  under 
tbe  resolution  of  the  Illinois  Assembly  or  oth- 
erwise. 


*  Raports.  War  DBpartment,  BDEliiMr*.  for  IBSS, 
pp.  !»W'!i33:  tor  leoO,  pp.  X7K-S1SS;  lor  IMI,  pp. 
»M,  WG;  for  IMC,  p.  GiS.  sliow  Ibat,  In  tba  dredilns 
under  tha  projsct  of  ISM,  ths  ellort  bad  been  to  ae- 
cur«  tlUi  to  all  propertr  naceaiarr  tar  tba  propoud 
ddTtlopment  and  that  It  vai  bellOTHl  that  (wltb  ai- 
ceptloni  not  bera  mitarlal)  tbia  bad  bean  dona.  Tbd 
propsrtr  bar*  Involved  waa  not  Ineludad  In  tbe  land 
wblch  It  wu  proposed  to  acquire.  Tbe  reports  al» 
ihow  tbat  tbe  torernmeat  was  not  aware  tbat  than 
wai  anr  propertr  "t  a  prlTata  owner  wblcta  It  waa 
nacenarr  to  acquire  In  order  to  malca  tba  lurtbsr 
ImproTemeat  acconUDS  to  tbe  £l-Ioot  project:  and 
1b  the  accounting  ol  tba  division  at  tunda  between 
dUerent  objecta,  none  were  aialsned  to  tha  uourlng 
Ol  land  Car  widening  tbe  rWer.  Report),  War  De- 
partment, Englnean,  lor  IWn,  p.  GST ;  tor  UXU.  ii. 
m;  tar  U09.  p.  70):  tor  UIO,  pp.  TH-ISE;  tor  Ull. 
p.  841:  tor  IDll.  p.  1D09:  for  ISU.  p.  UU:  tar  1114, 
pp.  1IS7-11W.  Nawbera  doei  It  appear  that  tha 
eeoratarr  ot  War  ever  autborlied  tbe  taUn<  ot  tba 
propertr  lovalvad  In  this  suit. 


The  trial  court  found  as  a  fact: 
"Tbat  by  rcaton  of  the  change*  in  ssid  rlv^ 
a>  aforesaid,  the  difference  between  the  value  of 
the  premises  of  the  petitioner  at  tbe  time  when 
he  purchased  the  sajne  aa  aforesaid,  and  tbe 
value  of  the  same  at  the  time  that  the  demand 
as  hereinbefore  aet  forth  was  made,  less  the  cost 
of  reclaiming  the  same,  were  he  entitled  to  make 
reclamation  thereof,  is  $7,547.00." 

As  conclusions  of  law  the  trial  court  found 
tbat  the  North  branch  was  navigabte  in  Its- 
natural  state;  that  It  waa  navigable  in  fact 
as  early  as  1S89;  that  T«npel,  having  failed 
to  c<Mnplain  of  the  use  by  the  public  of  tbe- 
stream  in  frcmt  of  bis  property  for  a  period 
of  at  least  ten  years  prior  to  tbe  first  dredg- 
ing by  the  United  States,  was  estopped  from 
thereafter  disputing  tbe  navlgablli^  of  tbe 
river ;  and  that  tbe  river  being  then  a  navi- 
gable stream,  tbe  dredging  of  tbe  bed  in  189» 
and  in  1909  did  not  cousUtute  a  taking  of 
Tempel's  property  wltbln  tbe  meaning  of  the 
Fifth  Amendment.  Judgment  was  entered 
for  tbe  United  States;  and  tbe  case  comes 
here  oa  writ  of  error. 

[11  First  This  is  a  suit,  like  United 
States  V.  Liynab,  188  V.  S.  449,  23  Sup.  Ct 
349,  47  L.  Ed.  S39,  and  United  States  v.  Cress, 
243  U.  S.  816,  37  Sup.  Ct.  380,  fll  L.  Ed.  746, 
to  recover  the  value  of  property  taken  by  tbe 
government  in  making  a  river  iraprovem^t. 
Tbe  property  alleged  to  have  been  taken  !» 
land,  part  of  which  lies  within  the  30-foot 
channel  first  dredged  by  tbe  government  In 
1899;  the  balance  within  tbe  additional  30 
feet  dredged  by  It  in  1909,  when  tbe  channel 
waa  widened  to  80  feet;  and  all  of  wblcb 
formed  part  of  tbe  river  tied  and  was  sub- 
merged when  the  government  commenced  Its 
improvement  and  has  been  since.  But  theS 
property  of  Tempel,  If  any,  which  the  gov-e 
emment  has  taken  is  only  the  right  to  keep 
bis  land  submerged,  to  navigate  over  it,  and 
to  improve  It  further  for  purposes  of  naviga- 
tion. Tiil»  right  In  tbe  land  the  government 
claimed  and  claims  that  it  already  possessed 
at  tbe  time  when  It  dredged  on  tbe  property 
In  question;  and  it  Is  the  same  right  wbicb 
tbe  government  possesses  In  tbat  portion  of 
tbe  present  river  bed  lying  wltbln  the  origi- 
nal meander  lines  and  which  originally  con- 
stituted tbe  whole  river  bed.  Under  the  law 
of  Illinois,  neither  the  United  States  nor  tha 
state  owns  the  lands  under  a  navigable  river. 
Riparian  owners  own  the  fee  to  the  middle 
of  tbe  stream  (St.  Louis  v.  Butz,  138  U.  S. 
228,  242,  11  Sup.  Ct.  337,  34  Ll  Ed.  941),  sub- 
ject to  tbe  paramount  right  of  tbe  govern- 
ment to  use  tbe  same  and  to  make  improve- 
ments therein  for  purposes  of  navigation, 
without  the  payment  of  compensation  (West 
Chicago  Railroad  v.  Chicago.  201  U.  S.  GOS, 
G20,  26  Sup.  CL  S18,  SO  Ei.  DL  845;  United 
States  V.  Chandler-Duobar  Co.,  229  U.  S.  S8, 
62.  33  Sup  CL  667,  67  L.  Ed.  1063;  Wllllnk 
V.  United  States,  240  U.  S,  072.  580,  30  Sup. 
Ct  422,  SO  L-  Ed.  808).  Included  in  sncb 
permissible  Improvement  la  dredging  fOr  the 
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(Kupoee  ot  deepening  the  Chaanel.  Lewis 
Bine  Point  Oyster  Co.  v.  Biigga,  22a  V.  8. 
92.  33  Sup.  Gt  STB.  S7  L.  Bd  10S3,  Ann.  Cas. 
leiDA,  232.  It  Is  only  tMs  right  to  nse  and 
Improve  for  purposes  of  u&Tlgatlon  that  tlie 
goTemment  claims  here,  a  right  which  the 
gavemment  nndoubtedly  possessed.  If  the 
land  Id  question  had  been  a  part  of  the  bed 
of  the  de  Jure  stream,  as  was  supposed. 

[1,  31  If  the  plnlntlll  can  recover,  It  must 
be  upon  an  Implied  contract.  For,  under  the 
Ta(4ter  Act,  the  consent  of  the  United  States 
to  be  sued  ia  (so  far  as  here  material)  limit' 
«d  to  claims  fonnded  "upon  any  contract,  ex- 
press or  Implied" ;  and  a  remedy  for  claims 
sounding  in  tort  is  expressly  denied.  Blgby 
T.  United  States,  188  U.  S.  400,  23  Sup.  Ct 
468,  47  L.  Ed.  519;  Hljo  v.  United  States, 
19*  U.  S.  81B.  323.  24  Sup.  Ct  727,  48  L.  EM. 
dB4.  As  stated  in  United  States  v.  Lynab, 
188  U.  S.  44.';,  462,  465.  23  Sup.  Ct  849,  354 
(4T  li.  E3d.  539): 

S''Tbe  low  will  imply  a  promise  to  make  tbe 
reQQired  eompenaation,  where  property  to  which 
•  the  government  asaerta  no  title,  'is  taken,  pur- 
snant  to  an  act  of  Congress,  as  private  property 
to  be  applied  Cor  public  uses." 

Or  in  other  words: 

"WbpiieTer  in  tlie  exercise  of  fta  goveramental 
rights  it  takes  property,  the  ownership  of  which 
it  concedes  to  be  in  nn  iodividual,  it  impliedly 
promises  to  pay  therefor." 

But  in  the  case  at  bar,  both  the  pleadings 
and  the  facts  found  preclude  the  implication 
of  a  promise  to  pay.  For  the  property  ap- 
Iriled  to  the  public  use  is  not  and  was  not 
conceded  to  be  in  the  plalntlfC. 

[4-r]  Second.  The  answer,  spedflcally  de- 
nying that  the  United  States  has  taken 
plaintHTs  land,  excavated  a  channel  throuf^ 
It,  and  claims  possession  thereof  under  the 
T«s(dntlon  of  the  Illinois  Assembly  or  other- 
wise, asserta  that  in  1009  it  did  "excavate  a 
diannel  in  the  CiUcago  river  In  the  center  of 
the  etrieam  and  now  claims  possession  there- 
of for  the  purpose  of  making  more  navigable 
the  Korth  branch."  The  findings  of  fact 
nude  by  the  trial  court  (ampIlQed  by  the  re- 
ports of  the  Secretary  of  War,  of  which  we 
take  judicial  notice)  show  that  the  govern- 
ment claimed  at  the  time  of  the  alleged  tak- 
ing and  aow  claims  that  it  already  possessed, 
when  ft  made  its  escavatlon  In  1909,  the 
property  right  actually  In  question.  It  is  un- 
necessary to  determine  whether  this  claim  of 
the  government  la  well  founded.  The  mere 
fact  that  the  government  then  claimed  and 
now  claims  title  In  itself  and  that  It  denies 
title  In  the  platntltT,  prevents  the  court  from 
assumlRg  Jurisdiction  of  the  controversy. 
The  law  cannot  Imply  a  promise  by  the  gov- 
ernment to  pay  for  a  right  over,  or  Interest 
In,  land,  which  right  or  interest  the  govern- 
ment claimed  and  claims  It  possessed  before 
It  ntUfzed  the  same.  If  the  government's 
claim  Is  unfounded,  a  property  right  of  plain- 
tiff was  violated;   but  the  cause  of  actlcm 


'  therefor,  if  any,  la  oaa  sounding  In  twt ;  and 
for  such,  the  Tucker  Act  affords  no  ronedy. 
Hill  V.  United  States.  149  U.  S.  693,  13  Sup. 
CL  1011,  87  L  Ed.  862,  which  both  In  Its 
pleadings  and  its  facts  bears  a  strong  reaem-  ^ 
■blance  to  the  case  at  bar,  la  conclusive  on? 
this  pcdnt  See.  also,  Schlllinger  v,  United 
States,  155  U.  S.  163.  16  Sup.  Ct  85.  39  I^  Ed. 
108.  The  case  at  bar  is  entirely  unlike  both 
the  Lynah  Case  and  the  Cress  Case.  Jn  nei- 
ther of  those  cases  does  it  appear  that,  at  the 
time  of  taking,  there  was  any  claim  by  the 
government  of  a  right  to  invade  the  property 
In  question  vrithout  the  payment  of  compensa- 
tion. Under  such  circnmBtanees  It  must  be 
assumed  that  the  government  intended  to 
take  and  to  make  compensation  for  any  prop- 
erty taken,  so  as  to  afford  the  basis  for  an 
implied  promise^  And  when  the  implied 
promise  to  pay  has  once  arisen,  a  later  denial 
by  the  government  (whether  at  the  time  of 
suit  or  otherwise)  of  its  liability  to  make 
compensation  does  not  destroy  the  right  In 
contract  and  convert  the  act  Into  a  tort.  In 
both  of  those  cases  the  facts  required  the  Im- 
plication of  a  promise  to  pay.  But  here  the 
government  has  contended  since  the  begin- 
ning of  the  Improvement  that,  at  the  time  of 
the  dredging  In  1899  and  in  1909,  It  possess- 
ed the  right  of  navigation  over  the  land  la 
question ;  whidi  right  of  navigation.  If  It  ex- 
isted, gave  It  the  right  to  dredge  further  in 
order  to  Improve  navigation.  The  facts  pre- 
clude Implying  a  promise  to  pay.  If  the  gov- 
ernment Is  wrong  In  Its  contention.  It  has 
committed  a  tort.  The  United  States  has  not 
conferred  upon  the  District  Oonrt  Jurisdic- 
tion to  determine  such  a  controversy.  See 
Cramp  &  Sons  v.  Curtis  Turbine  Co..  246  D. 
S.  28,  40,  41.  38  Sup.  Ct.  271,  62  L.  Ed.  B60. 

The  District  Court,  instead  of  rendering 
Judgment  for  the  United  States,  should  have 
dismissed  the  suit  for  want  of  Jurisdiction. 

Judgment  reversed  and  case  remanded  to 
the  District  Court,  with  directions  to  dismiss 
it  for  want  of  Jurisdiction. 


(US  U.  8.  U2) 

UNITED  STATES  v.  8PBABIN. 

SPEAHIN  V.  UNITED  STATES. 

(Argued  Nov.  14  and  IS,  igi&    Decided  Dec 

fi.  1918.) 

Nos.  44,  45. 

I.  CoiTTBACTs  «=-232(l}— Ukfobbsixh  Dirn- 


Wbere  one  agrees  to  do  for  a  fixed  sum  a 
thing  poaBlble  to  be  performed,  he  will  not  be 
excused  or  become  entitled  to  additional  com- 
pensation on  account  of  unforeseen  diSealties. 
2.  CoNTBACTS  «=>280(3)— BniLDiMO  TO  Puns 
AVD  Spicificatiohs. 
If  contrsctor  Is  bound  to  build  according  to 
owner's  plana  and  qiedfications,  owner  will  be 


n  topis  and  KBT-NUHBBB  In  all  Kv-Namb<I*«  I>l««rt»  and  Indutt 


S9  SUPROMB  OOUBT  REPORTEB 


(Oct  Term,. 


and  apecificadons,    deapite    ^nses    reqnirlog 

checnnc  of  plana,  «te. 

8.  United  States  «=378— Cohtrauiv-TIhmsb- 

BEEN   DlFFICULlT  —    RI8K  OT  ADE<]DA0X  Of 
,     BCLOCATGD    SBWEB. 

Wbere  dr;  dock  was  to  be  buHt  in  accord- 
ance with  plana  furniihed  by  tbe  United  Statea, 
and  contract  provided  for  neceasary  reloca- 
tion of  aewer,  articles  prescribing  its  charac- 
ter, dimenalona,  and  location  imported  warran- 
ty that  if  complied  with  aewer  woold  be  ade- 
quate, nnd,  deapite  general  clauaaa  requiring 
contrnctor  to  examine  site,  etc.,  he  could  re- 
(uae  to  resume  work  where  he  relocated  aewer 
aa  provided,  and  it  was  not  aiifficieut,  and,  when 
Rovernment  annulled  contract  withoat  Jnatifica- 
tion,  it  became  liable  in  damage  a. 
4.  United  States  «=370(1)— Co nteacto— Re- 
duction TO  WBrnuo— IiiPUED  Wakrantt 
—Statute. 


providi 


RcT.  St.  S  37«  (Comp.  St.  1916,  I  6885), 

~iinE  that  contracts  of  the  Navy  Depart- 

aball  be  reduced  to  writing,  did  not  pre- 


a  build  drj  dock  from  relying 
on  government's  warranty,  implied  by  law  from 
provisions  of  contract,  that  tf  be  made  neces- 
sary relocation  of  sewer  as  prescribed  it  would 
be  adequate  to  permit  erection  of  dry  dock. 

6.    EVIDEITCB  e=3 111(7)  — PaHOL  EVIDENCE  AjT' 

FEcriso  Wbiti NO— Implied  'Watibantt, 
The  parol  evidence  rule  did  not  preclude  a 
dry  dock  contractor  from  relying  on  the  gov- 
ernment's warranty,  implied  by  law  from  provi- 
■iona  of  contract,  that  tf  he  made  neceaaary 
relocation  of  aewer  aa  prescribed  It  woald  be 
adequate  to  permit  erection  of  dry  dock. 
C  Contracts  «=>319C1)  ~  Pastui.  Pkbioxii- 

ANCB— Dakaokb— Pkm^biukcx    Fbktkhtxd 

BT    DBFXNDAHT. 

A  contractor,  who,  after  partially  perform- 
ing hi*  contract,  ia  wrongfiilly  prevented  by 
the  other  contracting  party  from  completlDK  It, 
may  recover  actual  expenditurea  made  by  nim 
on  account  of  the  cootntct,  and  alao  dainasea 
lor  losa  of  profit*. 

Appeals  from  tli«  Court  at  Claims. 

Suit  by  (Jeoixe  B.  Spearin  againat  the  Uiiited 
Statea.  From  Judgment  for  plaintiff  (Dl  CIL 
CL   155),   both  pardea  kpp^L     Affirmed. 

Heaara.   Frank   W.  Hackett,  of  Waabington, 
D,   C,   and  Charlea  E.  Bughea,  of  New  York 
City,    (or    Spearin.      Mr.    Anriatant    Attorney 
-General  Thompson,  [or  tha  United  Statw. 
8 

7  *Mr.    Justice    BRANDBIS    delivered    tbe 
opinion  of  the  0>iirt. 

Spearin  brou^t  tbla  salt  la  the  Court  of 
Claims  deroandlDK  a  balance  alleged  to  be 
due  for  work  done  under  a  contract  to  con- 
atnict  a  dry  dock  end  also  damages  for  Its 
annulment.  Judgment  was  entered  for  him 
tn  the  aum  of  S141,lS0.Sa  (61  Ct  Q.  155), 
and  both  parties  appealed  to  this  courL  nie 
government  contends  that  Spearin  Is  entitled 
to  recover  only  17,907.98.  Spearin  claims  the 
additional  aum  of  $63,658.70. 

First.  The  decision  to  be  made  on  the 
government's  appeal  depends  upon  whether 
or  not  It  was  entitled  to  annul  the  contract. 
The  fticts  essential  to  a  determlnatloa  of 
the  question  are  these: 

Spearin  contracted  to  build  for  t757,800 
a  dry  dock  at  the  Brooklyn  Navy  Yard  In  ac- 
cordance with  plans  and  spedficatlons  which 
had  been  prepared  by  the  so^ernment.  The 
site  selected  by  It  was  intersected  by  a  6-foot 
brick  sewer ;   and  it  was  necessary  to  divert 


and  relocate  a  aectioD  thereof  before  the 
work  of  constructing  the  dry  dock  could  be- 
Kln.  The  plans  and  spedflcatlons  provided 
that  the  contractor  should  do  the  work  and 
prescribed  the  dimensions,  material  and  lo-S 
cation  of  the  section  to  be  'substituted.  All» 
the  prescribed  requirements  were  fully  com- 
plied with  by  Spearin;  and  the  substituted 
section  was  accepted  by  the  government  as 
satisfactory.  It  was  located  about  37  to  GO 
feet  from  the  proposed  excavation  for  the- 
dry  dock;  but  a  large  part  of  the  new  sec- 
tion was  within  the  area  set  aside  as  siiace^ 
within  which  the  contractor's  operations 
were  to  be  carried  on.  Both  before  and  after 
the  diversion  of  the  6-foot  aewer,  It  connect- 
ed, within  the  Navy  Yard  but  outside  tbe 
space  reserved  for  work  on  the  dry  dock, 
with  a  7-foot  sewer  which  emptied  Into  Wal- 
labout  Basin. 

About  a  year  after  this  relocation  of  tbe 
6-foot  sewer  there  occurred  a  sudden  and 
heavy  downpour  of  rain  coincident  with  a 
blgb  tide.  This  forced  the  water  up  tbe 
sewer  for  a  considerable  distance  to  a  deptb 
of  2  feet  or  more.  Internal  pressure  broke- 
the  0-foot  sewer  as  so  relocated,  at  several 
places ;  and  the  excavation  of  tbe  dry  6oiAl 
was  flooded.  Upon  inveetigatlon,  it  was  dis- 
covered that  there  was  a  dam  from  5  to  5H 
feet  high  In  the  7-foot  sewer;  and  that  dam, 
by  diverting  to  the  6-foot  sewer  the  greater 
part  of  the  water,  had  caused  the  Internal 
pressure  which  broke  It  Both  sewers  were 
a  part  of  the  dty  sewerage  system ;  but  the- 
dam  was  not  shown  either  on  the  city's  plan, 
nor  on  the  government's  plans  and  blue- 
prints, which  were  submitted  to  Speartn.  Oa 
them  the  7-foot  sewer  appeared  as  unob- 
structed. The  government  officials  concern- 
ed with  the  letting  of  the  contract  and  con- 
struction of  the  dry  dock  did  not  know  of  the 
existence  of  the  dam.  The  site  selected  for 
the  dry  docfk  was  low  ground;  and  during 
some  years  prior  to  making  the  contract  sued 
on,  the  sewers  had,  from  time  to  time,  over- 
flowed to  the  knowledge  of  these  government 
offlclala  and  others.  But  the  fact  had  not 
been  communicated  to  Spearin  by  any  one. 
He  had,  before  entering  into  tbe  contract, 
made  a  snperBdal  examination  of  the  prem- 
Isea  and  sought  from  the  dvll  engineer's  of-  S 
flee  at  the  Navy  *Yard  Information  concern-* 
Ing  the  conditions  and  probable  coat  of  the 
work;  bat  he  had  made  no  special  examina- 
tion of  tbe  sewers  nor  special  inquiry  Into 
the  possibility  of  the  work  being  flooded 
thereby,  and  had  no  Informatloa  on  the  sub- 
ject 

Promptly  after  the  breaking  of  the  sewer 
Spearin  notlBed  the  government  that  be  con- 
sidered the  sewers  under  existing  plans  a 
menace  to  the  work  and  that  he  would  not  re- 
sume operations  unless  the  government  ei- 
ther made  good  or  assumed  responsibility  for 
the  damage  that  bad  already  occurred  and 
either  made  such  changes  in  the  sewer  sys- . 
tern  as  would  remove  the  danger  or  asaa^wd 
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Tesponaltdllt?  for  the  dunage  wliliiji  mUibt 
(hereafter  be  occuitnied  t>7  tbe  Insoffldent  ca- 
pBdt7  and  th«  location  and  design  of  tlie 
existing  sewers.  The  estimated  oost  of  re- 
storing the  sewer  was  |3,8T5.  But  It  was 
nnsafe  to  both  Spearin  and  the  goTemment's 
propert7  to  proceed  with  the  work  with  the 
6-foot  sewer  In  Its  then  condltloa.  The  gov- 
emment  insisted  that  the  resiKinstbllity  for 
remedying  existing  conditions  rested  with 
the  contractor.  After  IB  months  spent  In 
InveetlKatlon  and  fruitless  correspondence, 
the  Secretary  of  the  Navy  annulled  the  con- 
tract and  took  possesion  of  the  plant  and 
materials  on  the  site.  I^ter  the  dry  do<^ 
under  radically  changed  and  enlarged  plans, 
was  completed  by  other  contractore,  the  gor- 
emment  having  first  discontinued  the  use 
of  tbe  6-foot  intersecting  sewer  and  then  re- 
constructed It  by  modifying  size,  shape  and 
material  so  as  to  remove  all  danger  of  Its 
breeding  from  Internal  pressure.  Up  to  that 
time  ¥210,039.18  had  been  expended  by  Spear> 
In  on  tbe  work;  and  he  had  received  from 
the  government  on  account  thereof  S129,7BS.- 
32.  The  court  found  that  If  be  had  been 
allowed  to  complete  the  contract  he  would 
have  earned  a  proflt  of  ¥60,000  and  Its  Judg- 
ment included  that  sum. 
S  [1,1]  The  general  rules  of  law  applicable 
•  to  these  facts  are  well  'settled.  Where  one 
agrees  to  do,  for  a  fixed  sum,  a  thing  pos^- 
ble  to  be  performed,  he  will  not  be  excused 
or  become  entitled  to  additional  compensa- 
tion, because  unforeseen  difficulties  are  en- 
countered. Day  V.  United  States.  245  D.  S. 
1B9,  38  Sup.  Ct.  87,  62  H  Ed.  219;  Phcenlx 
Bridge  Co.  v.  United  States,  211  IT.  S.  188, 
2»  Bnp.  Ct  81,  B3  I*  Ed.  141.  Thus  one 
-who  undertakes  to  erect  a  structure  upon  a 
particular  site,  assumes  ordinarily  the  risk 
of  subsidence  of  the  soli.  Simpson  t.  United 
States,  172  U.  S.  872.  19  Sup.  Ct  222,  43  L. 
Bd.  4S2;  Dermott  v.  Jones.  2  Wall.  1,  17 
Ix  Ed.  762.  But  If  the  contractor  is  bound 
to  build  according  to  plans  and  spedflcatlons 
prepared  by  the  owner,  the  contractor  will 
not  be  re^Mnirible  for  the  consequences  of 
defects  In  the  plans  and  spedflcatitHts.  Uac- 
Knlgbt  Fllntic  Stone  Co.  v.  The  Uayor,  160 
N.  Y.  72.  M  N.  E.  661;  Filbert  t.  Philadel- 
phia, 181  Pa.  B30  d  Bentley  t.  State,  73  Wis. 
416,  41  N.  W.  338.  See  Sundstrom  t.  State 
of  New  York,  218  N.  T.  68,  106  N.  B.  924. 
This  responslbUlty  of  the  owner  Is  not  over- 
come by  tbe  usual  clauses  requiring  builders 
to  visit  the  site,  to  check  the  plans,  and  to 
Inform  themselves  of  the  requirements  of  the 
woi*,  as  la  shown  by  Christie  T.  United 
States,  237  U-  S.  234,  85  Sup.  Ct  565,  69 
L.  Ed.  933;  HoUerbach  v.  United  States,  233 
U.  a  165,  34  Sup.  Ct  563,  58  L.  IDd.  898,  and 
United  States  t.  Stage  Co.,  199  U.  S.  414,  424, 
26  Sup.  Ct.  69,  60  L.  Ed.  251,  where  it  was 
held  that  the  contractor  should  be  relieved, 
If  he  was  misled  by  erroneous  statements  in 


[1]  la  the  case  at  bar,  the  sewer,  as  weU 
as  the  other  structures,  was  to  be  built  in 
accordance  with  the  plans  and  specifications 
furnished  by  the  government.  The  construc- 
tion of  the  sewer  constituted  as  much  an  in- 
tegral part  <rf  tbe  contract  as  did  tbe  con- 
struction of  any  part  of  the  dry  dock  proper. 
It  was  as  necessary  as  any  other  work  In  the 
preparation  for  the  foundation.  It  involved 
no  separate  contract  and  no  separate  consid- 
eration. The  contention  of  the  govemraent 
that  the  present  cose  Is  to  be  distinguished 
from  the  Bentley  Case,  supm,  and  other  dm- 
Uar  cases  on  the  ground  that  the  contract 
with  reference  to  the  sewer  Is  purely  collat-  Sk 
erol  is  clearly  without  'merit.  The  risk  of* 
the  existing  system  proving  adequate  might 
have  rested  upon  Spearln,  If  the  contract  for 
the  dry  dock  had  not  contained  the  provision 
for  relocation  of  the  6-foot  sewer.  But  the 
Insertion  of  the  articles  prescribing  the  char- 
acter, dimensions  and  location  of  the  sewer 
imported  a  warranty  that  ff  the  spedflcatlons 
were  complied  with,  the  sewer  would  be  ade- 
quate. This  implied  warranty  Is  not  ove^■ 
come  by  the  general  clauses  requiring  the 
contractor  to  examine  the  rite,'  to  check  up 
the  plans,*  and  to  assume  resitonslblllty  for 
the  vTork  until  completion  and  acceptance,*- 
Tbe  lAllgatlon  to  examine  the  site  did  not 
Impose  upon  him  the  duty  of  making  a  dili- 
gent Inquiry  into  the  history  of  tbe  locality 
with  a  view  to  determining,  at  his  peril, 
whether  the  sewer  spedflcally  prescribed  by 
the  fsvemment  would  prove  adequate.  ThO 
duty  to  dieck  plans  did  not  impose  the  ob- 
ligation to  pass  upon  thdr  adequacy  to  ac- 
complish the  purpose  In  view.  And  the  pio- 
rifdon  concerning  contractor's  responsibili- 
ty cannot  be  construed  as  abridging  rights 
arising  under  spedflc  provisions  of  the  con- 
tract 

(♦,  II  Neither  section  8744  of  the  Revlseti 
Statutes  (Comp.  St.  1916,  |  6S95)  which  pro- » 
■vldes  that  contracts  ot  the  Navy  Department  • 
shall  be  reduced  to  writing,  nor  tbe  parol 
evidence  mle,  precludes  reliance  upon  a 
warranty  Implied  by  law.  See  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  3  Sup. 

'  "171.  SgcamfnolloH  of  Stt«.— IntandlDg  blddtn  are 
•zpeotsd  to   flxualna  tbe  alts  ot  ths   propoMd  di7 

■dual  oondltloni  and  requlrBmenU  befon  lubmlt- 
tlns  propoaals." 

■  "It.  CHaeklnff  Plant  and  IMmetittoni ;  L^nel  oitd 
Level*.— Ti*  coDCmctor  aball  cbecli  alt  plana  tur- 
Diibed  blm  ImmedlatelT  upon  tb«lr  receipt  aad 
promptl;r  noUtj  tb*  civil  ansIiiHr  In  cbarge  otanr 
dlacnpaaclea  dlscoverad  tbereln.  •  •  •  Tha  coD- 
tracCor  will  be  beld  raepoOHlble  Ear  tbe  Use*  and. 
levels  of  bla  work,  and  be  muat  combln*  all  matsrlali- 
pToperlT.  Ki  tbat  the  completed  atructura  aball  COD- 
tarin  to  ths  true  latent  and  meanlas  ot  tbe  plabi 
ajid  ipeciacatlDna." 

■  "ZL  CoRtractOT-'i  BeipomtMnty.—tba  contractor 
■hall  be  reipoaslbls  tar  the  entire  work  and  everr 
part  Cbereof,  until  campletlon  aod  final  acceptance 
bT  tbe  Chief  ol  Bureau  oE  Tarda  and  Docki.  and  for 
all  tooli.  appllanceg.  and  propertr  oE  everr  dMCTllt- 
Uon  uaed  In  oonnecUon  tberewlUu   C    -    -  ~~ 


'•"""^  V,(^OglC 
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Ct  S37,  2S  L.  Bd.  SO.  Ifte  bread)  of  war- 
rantj,  followed  by  tbe  eo<reniiD«it'B  r^w- 
dlfttlon  of  all  rcspoDcdUlitf  for  tbe  past  and 
for  making  working  condltlona  safe  In  tbe 
fatore,  juatUed  Spearln  In  refusing  to  re- 
sume the  work.  He  was  not  obliged  to  re- 
store the  sewer  and  to  proceed,  at  his  peril, 
with  the  construction  of  tbe  dry  dock.  When 
the  goTemment  refused  to  assume  the  re- 
sponsibility, be  might  have  terminated  Qw 
contract  himself,  Anvil  Ulnlng  Co.  r.  Hum- 
ble. 103  D.  a  MO,  SSI.  S52. 14  Sup.  OL  87e,  88 
L.  Ed.  811;  but  he  did  not  When  tbe  gor- 
emment  aunnlled  the  contract  without  Jus- 
tification. It  became  liable  tor  all  damegea 
resnlttug  from  Its  breach. 

[I]  Second.  Both  the  main  and  the  cross 
RPP^  raise  questions  «B  to  the  amount  recov- 
erable. 

The  government  contends  that  Spearln 
should,  as  requested,  have  repaired  the  aew- 
er  and  proceeded  with  the  work ;  and  that 
having  defined  to  do  so.  he  should  be  denied 
all  recovery  except  $7,907.03,  whlct  r^re- 
sents  tbe  proceeds  of  that  part  of  the  plant 
which  the  government  sold  plus  the  value  of 
that  retained  by  It  But  Spearln  was  under 
no  obligation  to  repair  the  sewer  and  proceed 
with  the  work,  while  the  govenmient  denied 
reepODslUllty  for  providing  and  refused  to 
provide  sewer  conditions  safe  for  the  work. 
Whrai  It  wrongfully  annulled  the  contract, 
Spearln  became  entitled  to  compensation  for 
all  losses  resulting  from  Its  breach. 

Spearln  Insists  that  he  should  be  allowed 
tbe  additional  sum  of  $63,668.70,  because,  as 
he  alleges,  tbe  lower  court  awarded  him  (In 
addition  to  {60,000  for  profits)  not  the  dltfer- 
eqce  between  his  proper  expenditures  and 
his  receipts  from  the  government  but  the 
difference  between  such  receipts  end  the  value 
gof  the  work,  materials,  and  plant  (as  report- 


prlvflege  or  act  of  engaglns  tn  IntaratBte  com- 
merce, it  caa  tax  the  carrier's  property  wltUn 
tbe  state,  though  chle&y  em^oyed  m  such  com- 

2.  CocBTB  «=866(6>— STiM  Decisionb-Ooh- 

0Li;SIVERE.SB. 

In  so  far  as  ruling  ot  Btste  court,  that  the 
state  Is  not  concluded  by  asaeSBor's  eatry  as  to 
whether  tax  whs  on  propsrty  or  privilege,  turns 
on  the  authority  of  the  state  board  and  the  as- 
sessor nnder  tbe  state  atstute.  and  the  relatlva 
effect  to  be  giv«i  their  acts.  It  is  not  review- 
able by  the  nationa]  court 

3.  Ck>NnTrunoHAi,  Law  ^»284<2)--Duk  Pbo-* 
oxss— Taxation— AssBssMBRi^NoTics. 

There  is  no  want  of  due  process  within  the' 
Fourtemth  Amendment  because  of  valuation  by 
board  tar  tazstlDn  being  without  notice  to  prop- 
erty owner ;  the  mode  of  enforcing  the  tax  (Bev 
lAws  Nev.  11  86fi&-8e6B)  bemg  by  a  Judicial 
proceeding  vberein  process  Issues  and  an  im- 
portunity  is  afforded  f or  a  fnU   hearing,   and 


In  Error  to  the  Supreme  Court  of  the 
State  of  Nevada. 

Action  by  tbe  State  of  Nevada  against 
Wells  Pargo  &  Oo.  Judgment  for  plaintiff 
was  affirmed  by  the  Supreme  Court  of  Ne- 
vada (38  Nev.  606,  100  Pac.  836),  and  de- 
fendant brings  error.   Affirmed. 

Messrs.  Charles  W.  Stockton,  of  New  York 
City,  Henry  M.  Hoyt,  of  San  Frandsco,  Cat, 
and  Harry  g,  Uarx,  of  New  lork  City,  for 
plaintiff  In  error. 

Mr.  William  C.  Prentlas,  of  Washington, 
D.  c„  for  the  State  of  Nevada. 

Mr.  .Tustloe  VAN  DEVANTEE  delivered* 
the  opinion  of  the  Court 

This  was  an  action  to  enforce  a  tax  levied 
in  Humboldt  county,  Nevada,  against  tbe  ex- 
press company.  Several  objections  were  In- 
terposed, some  presenting  local  and  othwa 
federal  gnestlons,  but  all  were  overruled  and 
payment  ot  the  tax  directed.    38  Nev.  605, 


J  ed  by  a  naval  board  appointed  by  the  de- 1 160  Pac.  836.    This  writ  of  error  was  allow- 


■fendant).  Lengnsge  In  tbe  findings  of  fact 
concerning  damages  lends  possibly  some  war- 
rant for  that  contention;  bat  the  discussion 
of  the  subject  In  the  opinion  makes  It  clear 
that  the  rule  enunciated  In  United  States  v. 
Behan,  110  U.  S.  338,  4  Sup.  Ct  81,  28  U  Ed. 
168,  wbfcti  claimant  Invokes,  was  adopted 
and  correctly  applied  by  the  court 

The  Judgment  of  the  Court  of  Claims  Is, 
therefore,  affirmed. 

Mr.  Justice  McRETNOLDS  took  no  part 
In  the  consideration  and  dedslon  of  these 
cases. 


<ut  u.  8. 16t) 

WELLS  PABGO  4  CO.  v.  STATE  OP 

NEVADA. 

<Argned  Nov.  14,  1918.    Decided  Dec.  16,  19IS.) 

No.  40. 
L  OomcEncE  ^372— Intkbstatk  Comtxacnt— 
Taxation  or  Pbopkrtt. 
While,   under   the  commerce  dause  of   the 
federal  ConstltntloD,   s  state  may  not  tax  the 


ed  prior  to  the  Act  of  September  6,  1916,  c. 
448.  89  Stat  726. 

The  federal  questions  are  all  that  we  can 
consider,  and  th^  are;  Whether  the  tax 
was  laid  on  tbe  privilege  or  act  ot  eag&s- 
lug  In  Interstate  commerce,  whether  the  tax 
IHToceedlngs  were  without  due  process  of 
law  and  whether  they  otherwise  were  such 
as  to  make  the  tax  a  burden  on  Interstate 


4eb7u' other  CI 


The  company  Is  a  Colorado  corporatlrai  en- 
gaged In  the  express  business  In  this  and 
other  countries.  One  of  Its  lines  extends 
tbroogh  Humboldt  and  other  counties  tn  Ne- 
vada, over  tbe  Sonthem  Pacific  Baliroad, 
and  Is  used  In  both  Intrastate  atul  inter- 
state commerce,  bat  principally  the  latter, 
Tbe  tax  was  for  tbe  year  1910. 

As  construed  by  the  state  court,  tbe  stat- 
ute 1  nnder  which  the  tax  was  Imposed  doe* 
not  provide  for  a  privilege  or  franchise  tax, 
but  only  for  an  ad  valorem  pr(H)erty  tax. 
Acting  under  the  statute,  a  state  board  voir 
ned  the  company's  personal  property,  t>^lt*> 
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ble  and  Intangible,  osed  In  lU  express  busl- 
oesa  wltUn  the  state  at  S3D0  per  mile  ot 
line;  and  it  tben  became  the  duty  of  the 
assessor  of  Hnmboldt  county  to  enter  or 
on  the  assessment  roll  at  that  valuation  so 
niach  of  the  line  as  was  In  his  county.  In 
making  the  entry  he  accurately  gave  the 
length  of  the  line  In  the  county,  the  railroad 
gover  which  the  same  was  operated  and  the 
;  valuation  fixed  by  the  stAte  board,  but  *lnac- 
mrately  described  the  property  as  conslst- 
ini!  of  the  right  to  carry  on  an  express  busi- 
ness there. 

HI  Looking  only  at  that  entry  there  Is 
strong  ground  for  saying  that  the  tax  was 
hiid  on  the  privilege  or  act  of  doing  an  ex- 
press business  which  was  principally  Inter- 
state. On  the  other  band,  the  action  of  the 
state  board,  on  which  the  assessment 
cededly  was  predicated,  indicates  that  what 
was  taxed  was  the  company's  property  in 
Bnmt>oldt  county.  The  dllTerMice  Is  Tlta!, 
tor.  consistently  with  the  commerce  clause 
of  the  federal  Constitution,  the  state  could 
not  tax  the  privilege  or  act  of  engaging  Id 
Interstate  commerce,  Init  could  tax  the  com- 
pany's property  within  the  state,  although 
diiefly  employed  in  auch  commerce.  Adams 
Exprew  Co.  r.  Ohio,  166  U.  S.  IM,  220.  17 
Sup.  Ct  SOB,  41  L.  Bd.  683;  s.  c,  166  D. 
8.  18B,  218,  17  Sup.  Ct  604.  41  L.  Ed.  968; 
OalvestMi,  Harrisbnrg  &  San  Antonio  By. 
Co.  V.  Texas,  210  U.  S.  217.  225-227.  28 
Sup.  Ct.  638.  52  L.  Ed.  1031 ;  Cudahy  Padi- 
tog  Co.  V.  MlnnesoU.  246  V.  S.  450,  4S3.  38 
Bnp.  CL  873,  62  L.  Ed.  827. 

[II  "nte  company  Insists  that  the  state  Is 
concluded  by  the  entry  on  the  assessment 
roll.  But  the  state  court,  as  shown  In  its 
•pinion,  rejects  ttiat  view  and  holds.  In  ef- 
fect, that  tbe  entry  must  be  construed  in 
the  light  of  the  statute  and  the  action  of  the 
state  board,  and  that  when  this  is  done  it 
Is  aivarent  that  the  tax  was  not  laid  on  the 
privilege  or  act  of  engaging  in  Interstate 
commerce,  but  on  the  company's  property 
within  the  county.  We  perceive  no  ground 
(or  dlBtnrblng  that  ruling.  In  so  far  as  it 
tarns  on  the  authority  of  the  state  board 
and  the  assessor  under  the  statute  and  the 
relative  effect  to  he  given  to  their  acta  It  Is 
not  reviewable  here,  and  in  so  far  as  it  re- 
lates to  what  really  was  the  subject  of  the 
tax  we  think  it  was  right  See  Cudahy  Pack- 
ing Co.  V.  Hinneeota,  supra,  246  U.  S.  4&4, 
SS  Sup.  Ct.  373,  62  L.  £».  827.  EvldenUy 
the  company  at  one  time  took  this  view  of 
the  tax,  for  in  an  amendment  to  Its  answer 
we  find  an  allegation  that  the  sUte  board 
S  "Valued  the  property  nsed  by  this  defendant 
•  at  the  rate  or  sum  of  ■f300  for  every  mile' 
of  railroad  over  wbldi  this  defendant  trans- 
acted business  and  apportioned  said  assess- 
ment or  tax  to  the  various  counties  of  the 
State  In  accordance  with  the  number  of  miles 
of    Bw±    railroad    so    situated   within    said 


county,   arfiS  that  the  tax  herdn  sued  ft>r 
was  not  otherwise  levied  or  asscBsed." 

[S]  A  want  of  due  process  of  law  In  the 
sense  of  the  Fourteenth  Amendment  is  as- 
serted because  the  valantlou  by  the  state 
board  was  made  without  notice  to  the  com- 
pany or  according  it  an  opportunity  to  be 
heard.  Assuming  that  the  premise  is  cor- 
rect (as  to  which  tbe  record  Is  not  entirely 
clear),  we  are  unable  to  accept  the  condu- 
slon.  In  Nevada  the  mode  of  enfordng  a 
tax  Budi  as  this  is  by  a  judicial  proceeding 
wherein  process  issues  and  an  opportunity 
is  afforded  for  a  full  hearing.  Only  after 
there  Is  a  Judgment  sustaining  the  tax  la 
payment  enforced.  Rev.  Laws  1912.  H  3S5&- 
3665.  This,  as  repeatedly  has  been  held, 
satisfies  the  requirements  ot  due  process  of 
lew.  Uagar  v.  Reclamation  Dlstrtct,  111  U. 
S.  701,  4  Sup,  Ct.  663,  28  L.  Ed.  569:  Winona 
&  St  Peter  Land  Co.  v.  Minnesota,  1S9  U.  S. 
628,  B37,  16  Sup.  Ct  83,  40  L.  Bd.  247 ;  Gal- 
lup V.  Schmidt.  183  D.  S.  800.  307.  22  Sup. 
Ct.  162,  48  L.  Ed.  207. 

It  also  is  asserted  that  tbe  state  board  In 
valuing  the  property  acted  on  Inaccurate 
data  and  applied  erroneous  standards  whldi 
resulted  In  a  valuation  so  excessive  as  to 
make  the  tax  a  burden  on  interstate  com- 
merce. It  is  true  that  some  Inaccurate  data 
and  some  computations  following  erroneous 
standards  were  presented  to  the  board  by  a 
state  ofllcer  in  support  of  a  suggestion  that 
the  property  be  valtied  at  $600  or  more  per 
mile  of  line.  But  the  saggesUon  was  not 
adopted,  and  it  is  not  shown  that  the  board's 
valuation  was  based  on  tbe  data  and  com- 
putations BO  presented.  Besides,  If  tbe  valu- 
ation was  excessive,  the  company  was  enti- 
tled in  tbe  present  suit  to  show  the  true 
value  and  to  have  the  tax  reduced  accord- 
ingly. Rev.  Laws  1912,  g  3664.  An  attempt 
at  such  a  showing  was  made,  but  the  statej 
court  concluded  *therefrom  that  a  valuation? 
of  {300  per  mile,  as  fixed  by  tbe  board,  was 
not  excessive.  It  may  he  that  the  showing 
was  not  complete,  but,  even  If  so.  it  was  the 
company's  showing  and  was  all  that  was 
before  the  couri.  After  examining  It  we 
think  it  discloses  no  ground  for  condemning 
the  tax  as  a  burden  on  Interstate  commerce. 

Judgment  affirmed. 

(M8  U,  8.  IW 

CAMPBELL  V.  WADSWORTH  et  aL 

(Argued  and  Submitted  Nov.  21,  1918.    Decided 

Dec.  16,  1918.) 

No.  72. 

1.  Tnoianb  4=9l8  — Seminole  Lands  — Db- 
fiCE.NT  TO  Creek  Motuer  and  UAuaiiTESs. 
Tinder  aftreement  between  United  States  Hnd 
Semlnoles  of  October  7,  1890,  ratified  by  Act 
Cong.  June  2.  1900,  providing  tbat,  if  any  mem- 
ber of  tribe  Bball  die.  property  "ebnll  <ies'«Dd 
to  bis  heirs  wbo  are  Seminole  dtizene,''  Creek 
widow  of  one  finall;  enrolled  bb  Semiaole,  and 
her   two  daugbtera   by   him.    Creeks   by   Creek 
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cnstom,  wei«  not  entitled  to  land  allDtted  after 
Seminole'e  death  aa  bia  Hhare  of  Seminole  tribal 

2.  Indians  $=313— Rolls  or  Saiuioix  Tbibk 
—Attack  fob  Fbaud  and  Mistake. 
the  rolls  of  the   Seminole  Tribe,  compiled 
ti7  the  OommiHEion  to  the  Five  Civil  ized  Tribea, 


In  Error  to  the  Supremo  Court  of  the 
State  of  Oklahoma. 

Action  by  Annfe  Wadsworth  and  othen 
againjit  D.  Campbell  and  others.  To  review 
Judgment  for  defendanU,  plaintiffs  brought 
-error  In  the  Supreme  Court  of  OU&bcmia, 
which  reversed  (154  Pac  60),  and  ddendant 
-Cami^el]  brloga  error.  Judgment  reversed, 
And  case  remanded. 

Ur.  C.  Dale  Wolfe,  of  Wewoka,  OkL,  for 
pUlntltr  In  error. 

Mr.  Samuel  Herrldc,  of  Washington,  D.  (X, 
for  defendants  In  error. 

•  'Mr.  Justice  CLARKE  delivered  tlia  <^Qlon 
of  the  Court 

The  defendants  In  error  brongbt  salt  to 
qnlet  title  to  the  lands  In  controrersf  In  this 
case,  the  facts  involved  bcdng  agreed  upon 
as  follows: 

Loula  Coz,  whose  name  appears  In  the  llnal 
rolls  at  the  Seminole  Tribe  of  Indians,  died 
Intestate,  on  July  4,  1901,  and  left  surviving 
tatm  the  defendants  in  error,  Annie  Cox,  his 
widow,  now  Annie  Wadswortli,  and  two 
danghtera,  Maggie  Cot,  now  Maggie  Bee- 
more,  and  Nancy  Ooi,  cow  Nancy  Alexander. 
Theee  three  women  were  all  duly  enrolled  on 
the  Creek  tribal  roll  In  1890,  and  in  July, 
1901,  after  the  death  of  Cox,  upon  an  appli- 
cation made  In  May,  1901.  they  were  enrolled 
aa  dtlzena  of  the  Creek  Nation  by  the  Commts- 
elon  to  the  Five  Clvfllied  Tribes,  but  neither 
of  the  three  appears  on  the  Seminole  roILsL 
Certified  copies  of  the  "final"  Seminole  roll 
bearing  the  name  of  Louts  Cox  and  of  the 
Creek  roll  bearing  the  names  of  his  wife  and 
daughters  are  In  the  record.  On  the  former 
Is  the  notation  "Wife  and  family  Creeks," 
and  la  the  latter  Loula  Cox  la  described  aa 
an  enrolled  Seminole. 

No  allotment  of  land  had  been  made  to 
Coz  at  the  time  of  his  death,  bnt  subsequent- 
ly the  land  in  controversy  was  allotted  by 
-tbe  United  Slates  as  hia  distrlbutlTe  share 
of  the  Seminole  trlttal  lands. 

The  plaintiff  in  error  claims  title  through 
one  Lucy  Wildcat,  the  only  surviving  relative 
of  Cox  whose  name  apeai«  on  the  approved 
Seminole  roU.  The  widow  and  daughters 
claim  as  btira  of  Loula  Cox. 

[1  ]  The  dedslou  of  the  case  depends  upon 
a  the  application  to  the  facta  thus  stated  of 

•  the  second  paragraph  of  the  'agreement  be- 
tween the  govemmoit  of  th«  United  States 
and  the  Semlmrie  Tribe  of  Indians,  dated  Oc- 


tober 7, 1S90,  and  ratUled  by  Act  of  Congress 
June  2,  1800  (31  Stat.  290,  c  610),  the  essen- 
tial parts  of  which  are  as  follows: 

"Fint.  That  the  CommlBslon  to  the  Tin  Ctr- 
illxed  Tribea.  in  making  the  rolls  of  Seminole 
citizens,  pursuant  to  the  Act  of  Congress  ap- 
proved June  twenty-«igliUi,  eighteen  hnndrra 
aod  nlneCy-eigbt,  ahall  place  on  said  rolls  the 
names  of  all  children  bom  to  Seminole  dti- 
Esna  up  to  and  InciudinB  the  thlrty-firat  day  of 
December,  eighteen  hundred  and  ninety-nine, 
and  tbe  namee  of  all  Seminole  citixeca  then  liv> 
and  tbe  rolls  so  made,  when  approved  by 


rolls  of  Seminole  citizens,  upon  which  the  al- 
lotment of  lands  sod  distribution  of  money  and 
other  property  belonging  to  tbe  Seminole  In- 
diana shall  be  made,  and  to  no  other  persona. 

"Second.  If  any  manber  of  the  Seminole  tribe 
of  Indiana  shall  die  after  the  thirty-first  day 
of  December,  eighteen  hundred  and  ninety-nlna, 
the  landa,  money,  and  other  property  to  whldl 
he  would  be  entitled  if  living,  shall  descend  to 
bis  beirs  who  are  Seminole  cldzeos,  according 
to  the  laws  of  descent  and  distribution  of  the 
state  of  Arkansas,  and  be  allotted  and  diatribnt- 
ed  to  them  accordingly:  Prnvlded.  that  In  all 
cases  where  such  property  irould  descend  to  the 
parents  under  snld  laws  the  same  ahall  first  go 
to  the  mother  inatead  of  the  father,  and  then  to 
the  brothera  and  sisters,  and  their  heirs,  instead 
of  the  father," 

Plainly  the  tacts  agreed  upon  bring  tbe 
case  within  the  scope  of  the  second  para* 
graph  thus  quoted,  and  whether  Lucy  Wild- 
cat, tbe  only  anrvlvlng  Seminole  relative  of 
the  deceased,  or  the  wife  and  daughters  of 
(3ox,  inherited  tbe  land  In  controversy  de- 
pends upon  the  effect  to  be  given  to  tbe 
phrase,  "shall  descend  to  hia  heirs  who  are  ^ 
Seudnole  Indians."  B 

'The  Supreme  Court  of  Oklahoma  seeming-* 
It  had  little  difficulty  in  concluding  that  this 
expression  excluded  "heirs"  who  were  not 
Semtnoles  and  it  adopted  nnanimously  as  its 
own  the  opinion  by  the  Commission  (1B4  Pac. 
60),  which  found  in  favor  of  tbe  plaintiff  In 
error,  containing  tbe  following: 

"Tbe  act  under  consideratioD  says  that  each 
property  'aball  descend  to  his  heira  who  are 
Seminole  dtizens.'  Who  are  Seminole  citizens 
as  here  dssignatcd?  Section  1  of  the  act  set 
out  above  provides  for  tbe  enrollment  of  the 
Seminole  citizens  and  aays  that  in  making  ont 
this  roll  the  names  of  all  citizens  living  on  the 
Slat  day  of  December,  1889,  and  all  tiie  chil- 
dren bom  to  Seminole  citizens  up  to  that  date, 
sball  eonstltate  the  final  rolla  of  Seminole  dti- 
sena  In  section  21  ot  the  Original  Curtis  Act 
(Act  Cong.  Juno  28,  1898,  c.  517.  SO  SUt  502). 
whldi  provided  for  the  enrollment  of  the  citlxens 
of  tbe  Five  Civilized  Tribes,  which  Indnded  the 
Seminole  Nation,  there  la  a  proririon  which 
reads  ss  follows: 

"  'Tbe  rolls  so  made,  when  approved  by  tbe 
Secretary  of  tbe  Interior,  aball  be  final,  and  the 
persona  whose  names  are  found  thereon,  with 
their  descendants  thereafter  bom  to  Ihem,  with 
such  persons  as  may  intermarry  according  to 
the  tribal  laws,  shall  alone  constitute  the  sev- 
eral tribea  wbldi  they  represent' 

"From  the  reading  of  these  two  sections  last 
above  set  out  it  plainly  appears  that  neither  the 
widow  of  decedent,  Louis  Cox,  nor  their  two 
children,  can  be  denominatei  'Semfnole  dtl- 
zena' Tbe  widow  undoubtedly  is  not  so  in- 
cluded because  she  is  of  tbe  Cred  blood  and  a 
citizen  of  that  tribe,  and  the  two  children  a 
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•xdnded  bceans*  thejr  wen  bom  before  D«> 
oemb«F  SI,  1898,  uid  were  not  enrolled  u  Sem- 
bude  ddmaa,  and  thus  do  not  come  wittiiu  tlie 
PtotIb1(hm  defining  Seminole  dtiiena." 

But  npon  >  rebearlng  of  ttae  case  the  court 
S  "withdrew"  Its  former  opinion  and  held  that 
•  Congress  loteoded  that  *the  words  "Seminole 
dtlsens"  In  Uie  second  paragraph  of  the  act 
should  hare  a  more  elastic  meaning  than  was 
In  terms  ^ven  to  them  In  tbe  first  paragraph 
and,  by  Interpreting  them  so  as  to  Include 
the  wife  and  daughters  of  the  deceased,  It 
found  the  title  to  the  lands  to  be  In  the  lat- 
ter subject  to  the  dower  estate  of  the  former. 

This  Judgment,  being  within  the  provisions 
of  section  2  of  the  Act  approved  September 
«,  1916  (39  Stat.  726,  c  448),  amending  sec- 
tion 237  of  the  Judicial  Code  (Act  March  S, 
1911,  c.  231,  86  Stat.  1156  [Comp.  St  1916,  f 
1214]),  Is  properly  before  us  for  review  on 
wilt  of  error. 

^e  first  paragrapti  of  the  nrgeement, 
which  we  have  quoted,  prescribes  the  per- 
sons whose  names  shall  go  npon  the  Soninole 
roll  and  it  declares  that  the  rolls  so  made, 
when  approved  by  the  Secretary  of  the  In- 
terior, "shall  constitute  the  final  rolls"  of 
"Seminole  citizens"  and  that  to  those  "and 
to  no  other  persons"  shall  allotment  of  prop- 
erty be  made.  This  definition  of  "Seminole 
citizens"  ia  followed  In  the  second  paragraph 
with  the  provision  that  the  property  of  an 
Intestate,  anch  as  we  hare  in  this  case,  ahall 
descoid  to  his  hein  who  are  "Semlhcrie  dti- 

There  Is  nothing  In  the  act  to  indicate  en 
intoitlon  on  the  part  of  Congress  or  of  the 
tribe  that  the  words,  "Seminole  citizens,"  as 
nsed  in  the  second,  shall  have  any  other 
meaning  than  that  specifically  given  to  them 
Id  the  first  paragraph  but,  on  the  contrary, 
both  the  natural  and  the  legal  Inference  from 
tbeir  bdng  used  in  such  Juxtaposition  is  that 
the  same  meaning  ahall  be  given  them  and 
that  if  a  different  or  more  comprehensive 
meaning  had  be^i  Intended  It  would  have 
baen  expressed. 

But  there  are  other  cogent  reasons  why 
courts  should  not  modl^  Uiese  final  rolls  by 
liberal  interpretation  of  this  statutory  pro- 
rtaion. 

[11  The  rolls  of  the  Seminole  Tribe  were 
complied  by  the  Conmilsdon  to  the  Five 
Civilised  Tribes,  a  quasi  Judldal  tribunal,  to 
S  which  large  powers  were  given  by  statote 
I  for  'that  Bpeciac  purpose,  and  the  action  of 
the  Commission,  when  approved  by  the  Sec- 
retary of  the  Interior,  made  "final"  by  the 
statute,  so  conclusively  settles  all  questions 
within  Its  Jurisdiction  as  to  membership  in 
tbe  tribe  and  as  to  the  rights  of  the  Indians 
to  tribal  property,  that  they  are  subject  to 
attack,  as  the  Judgments  of  conrts  are,  only 
for  fraud  and  mistake — of  which  there  la 
DO  suggestion  In  this  record.  United  States 
V.  Wildcat,  244  n.  S.  Ill,  37  Sup.  OL  661.  61 
U  Ed.  1024. 

Tba  principal  reason  given  by  the  Okla- 
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homa  Supreme  Court  for  Its  second  conclu- 
sion is  that,  the  daugbters  of  Cox  being  diii- 
dren  bom  to  a  Seminole  dtizen  prior  to  the 
Slst  day  of  December,  1899,  were  entlUed  to 
enrollment  as  Seminole  Indians  under  the 
first  paragraph  of  the  agreement  and  if  so  en- 
rolled would  be  strictly  within  the  terms  of 
the  act  and  would  inherit  the  land. 

We  think  it  very  clear  that  this  reason  Is 
not  Boond. 

The  Seminole  Tribe  was  derived  from  the 
Greek,  end  the  tribal  customs  and  traditions 
of  the  two  had  much  In  common.  While  this 
record  does  not  show  specifically  what  the 
tribal  custom  of  tbe  Semlnoles  was  with  re- 
spect to  tribal  recognition  of  children  bom 
of  mixed  marriages.  It  does  show  definitely 
that  by  tbe  Creek  Indians,  and  It  is  with  en- 
rolled Creek  Indians  that  we  are  dealing,  the 
children  of  mixed  marriages  were  treated  and 
enrolled  as  members  of  the  tribe  of  their 
mother,  for  tbe  names  of  tbe  daughters  of 
Cox  are  found  on  tbe  tribal  roll  of  tbe  Creek 
Indians  of  1890,  when  they  were  very  young 
children,  and  again  In  1901,  when  Maggie 
was  20  years  of  age  and  Nancy  was  17,  ap- 
parently on  their  own  application,  they  and 
their  mother,  were  placed  by  the  Commission 
on  tbe  final  roll  of  the  Greek  Tribe.  This 
Creek  roll  also  shows  that  the  father  of  the 
children,  Louis  Cox,  was  a  Seminole,  and  the 
Semtnole  roll  on  whic^  Cox's  name  appears 
bears  tbe  natation,  "Wife  and  family  Creeks." 
Thus  It  Is  plain  that  it  was  not  throngh  any»- 
mistake  or  'OTerslght  that  the  cUldren  of* 
Cox  were  omitted  by  the  Commission  from 
tbe  Seminole  roll  and  were  placed  upon  the 
Creek  roll,  but  that  this  was  done  for  the 
sufficient  reason  that  tribal  custom  and  tra- 
dition required  their  enrollment  as  Creeks, 
and  the  law  nowhere  provided  for  their  en- 
rollment In  more  than  tme  tribe.  The  final 
rolls,  alike  of  tbe  Beminoles  and  of  the 
Greeks,  thus  made  up  by  the  Commission, 
were  placed  by  tbe  Act  of  Congress,  as  we 
have  seen,  beyond  amendment  by  the  courts 
on  such  a  record  as  we  have  here,  and  it  ia 
Impoastbla  for  us  to  conclude  that  tbe  daugb- 
ters of  Cox  were  entitled  to  enrollment  as 
members  of  tbe  Seminole  Tribe,  or  that  hav- 
ing been  enrolled  as  Creeks  they  may  now 
be  given  tite  rights  of  enrolled   "Seminole 


The  Supreme  Court  also  says  that  "only 
tbe  most  powerful  and  impelling  reasons" 
could  induce  it  to  hold  that  It  was  the  In- 
tention of  the  Indians  to  exclude  their  own 
children  from  participation  In  the  distribu* 
tion  of  their  property  after  death. 

While  It  Is  true  that  It  seems  unnatural 
for  the  Indians  to  have  preferred  more  dis- 
tant relativea  to  their  own  chlldr^  in  pro- 
viding for  tbe  descent  and  distribution  of 
their  property,  yet  from  the  terms  of  the  act 
before  ua,  and  also  from  the  provlstona  of  the 
Supplemental  Creek  Agreement  that  "only 
dttsens  of  the  Creek  Nation,  male  and  -te-^ 
male^  and  their  Creek  d«Kendanta  sUUl^^ 
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herit  th«  Unda  of  the  Creek  Nation"  {AxA 
Jane  SO.  1902.  c.  1323,  32  Stat  600),  Ic  U  cSear 
that  with  the  Indians  the  Interests  of  the 
tribe  were  paramount  to  those  of  the  family 
and  It  was  with  a  knowledge  of  the  mode  or 
Ufa  of  their  primitive  people,  better  and  more 
Intimat*  than  the  courts  can  now  command. 
that  the7  determined  that  this  paramount 
purpose  would  best  be  served  by  glvlnK  to 
children  bom  of  mixed  marriages  the  tribal 
status  of  their  mother. 
As  we  have  said,  this  record  does  not  show 
t>  affirmatively  that  the  Semlnolee  had  a  cus- 
■  tom  similar  to  this  one  of  ■the  Creebs,  bnt 
such  is  believed  to  have  been  the  fact.  The 
Supreme  Court  of  Oklahoma,  in  Its  first 
opinion  <154  Pac.  60),  aald: 

"The  defendants  have  presented  the  addition- 
al proaotition  here  that,  Bccordine  to  the  ca»- 
torn  of  the  Seminole  Nation,  the  blood  of  the 
mother  determined  the  tribe  to  wbidi  her  off- 
snring  betonjred,  and  the  fact  that  the  children, 
lUaintiSs  here,  were  not  enrolled  as  Seminole 
citizens  wsa  not  due  to  any  neglect  of  the  par- 
ents of  the  isid  children  or  of  the  CommisBion 
to  have  eeid  children  enrolled  on  tbe  Semiaole 
roll,  but  the  law  and  tbe  custom  of  the  Seminole 
Tribe  were  that  the  childrra  were  of  tbe  blood 
of  tbe  mother  and  members  of  that  tribe  to 
which  the  mother  belonged.  While  we  do  not 
find  it  necessary  to  paas  opon  this  proposition, 
and  will  leave  it,  ss  far  as  this  opinion  is  con- 
cenied,  an  open  question,  yet  we  will  aay  that 
as  far  as  our  investigation  baa  led  us,  we  are 
ot  the  opinion  that  this  last  proposition  is  a 
eorrect  statement  of  the  law  so  far  as  it  applies 
to  the  facts  as  presented  in  tbe  case  at  bai." 
In  Hughes  Lend  Co.  r.  Bailey,  80  Okl.  IM, 
10^  120  Pac.  290,  the  same  court.  In  discuss- 
ing the  rights  of  two  daughtera  bom  of  the 
marriage  of  a  Greek  man  to  a  Semluole  wo- 
man, said: 

"By  virtue  ot  tbe  citizeDsbip  of  their  mother, 
they  [tbe  daugbtersj  were  enrolled  as  dtisans 
of  the  Seminole  Nation." 

And  It  may  be  noted  that  this  custom  pre> 
Tails  with  the  Seminole  Indians  of  Florida, 
from  whom  those  of  Oklahoma  are  derived. 
Annual  Report,  Bureau  of  American  Eth- 
nology, 1883-84,  p.  G08.  But  tbe  most  per- 
auaalve  evidence  of  this  custom  is,  that  the 
federal  Commissioners,  with,  as  we  have 
seen,  all  of  the  facts  as  to  parentage  before 
them  and  considered,  enrolled  the  daughters 
of  Cox  In  the  Creek  Tribe  of  their  mother 
and  not  In  the  Seminole  Tribe  of  their  father. 
The  Commissioners,  In  making  up  the  rolls 
t  which  were  to  be  "Snal,"  were  given  author- 
•  Ity  to  consult  tribal  records  and  rolls  *and 
"to  adopt  any  other  means  deemed  neces- 
sary to  enable  thmn  to  make  up  the  rolla^' 
(30  SUt  40S,  I  21),  and  In  their  condnalon, 
arrived  at  after  many  years  of  experience 
and  painstaking  investtgatlon,  may  well  be 
found  a  cogent  and  impelling  reason  for  ac- 
oapUng  the  terms  of  the  statntory  agreement 
as  they  are  plainly  written  and  for 
to  enlarge  them  by  Intarpretatloii. 


F  On  Its  surface  this  case  la  typical  ot  those 
I  hard  esses  which  proverbially  make  bad  law, 
I  but  In  reality,  since  the  widow  and  (±lldren 
of  Cox,  as  oirolled  Creeks,  were  entitled 
j  each  to  an  allotment  In  the  Creek  lands  and 
I  property  (30  Stat.  48S,  |  21;  Act  March  1, 
;  1001,  c.  676,  31  Stat.  861,  ff  S,  28;  and  32 
Stat.  500,  II  7,  8  and  9)  their  being  excluded 
from  an  Inheritance  wtaldi  they  did  not  at- 
tempt to  claim  for  a  dozen  years  after  the 
death  of  Cox,  does  not  itreeent  a  degree  ot 
hardship  calling  for  a  strained  Interpretation 
of  a  plain  statutory  provision  limiting  In- 
heritances to  enrolled  Semlncde  citizens,  so 
that  It  may  Include  not  only  peratms  not  so 
enrolled,  but  persons  who  vers  actually  en- 
rolled as  Creek  citizens. 

The  conduslon  we  are  announcing  Is  con- 
aonant  with  prior  holdings  of  this  court  un- 
der similar  statutes.  Thus,  In  Washington 
T.  Miller.  235  U.  S.  422,  85  Sup.  Ot  110,  G8 
li.  Ed.  295,  under  the  provtso  in  the  Sup- 
plemental Creek  Agreement  of  June  30,  1002 
(32  Stat.  600),  that  "only  citizens  of  tbe 
Creek  Nation,  male  end  female,  ahall  Inherit 
lands  of  the  Credc  Nation,"  a  judgment  was 
affirmed,  holding  tbe  grantee  of  a  Creek 
mother  entitled,  as  against  the  claims  of  a 
Seminole  father,  to  lands  Inherited  from  the 
child  of  their  marriage  NiroUed  as  a  Creek, 
when.  If  the  father  had  been  an  enrolled 
Creek,  be  and  the  mother  would  have  shar- 
ed the  land  equally. 

And  In  McDougal  v.  McKay,  237  U.  8.  372. 
85  Sup.  Ct  605,  59  L.  EA.  1001,  again  nnder 
the  Supplemental  Creek  Agreement,  it  was 
decided  that  the  Creek  father  of  a  child  born 
of  hla  marriage  with  a  non-Creek  mother.  In-  R 
berited  the  entire  estate  of  the  child,  *ffhlcb* 
died  Intestate,  although  bis  wife  would  have 
taken  equally  with  him  had  she  been  an  en- 
rolled Creek. 

All  statutes  of  descent  and  distribution  are 
arbitrary  expressions  of  tbe  purimse  of  tbe 
lawmaking  power  and  that  the  provistms 
of  such  a  statnte  do  not  happen  to  meet  tbe 
notions  of  Justice  of  a  court  is  not  sufficient 
reason  for  Indulging  In  an  interpretation 
which  modifies  their  plain  and  unambiguous 
terms.  Especially  Is  this  true  of  these  In- 
dian statutes  which  are  a  progres^ve  de- 
velopment, embodying  concessions  to  tribal 
custom  and  tradition  necessary  to  be  made 
In  order  to  accomplish  a  practical,  though 
perbaps  not  an  ideal,  dissolution  of  the  tribal 
relation  and  distribution  of  the  tribal  prop- 
erty. 

Tbe  rights  of  this  Creek  mother  cannot 
rise  higher  than  those  of  her  daughters. 

It  results  that  tbe  Judgment  of  the  Su- 
preme Court  of  Oklahoma  must  be  reversed 
and  tbe  case  remanded  Cor  further  proceed- 
ings not  Inconsistent  with  this  <q^lnloa. 

Reversed. 
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(WO.  ■.on 

Nm  — .  OriglDiL    Ek  parte  In  tbe  matter  of 
Bobert  WKISS,  petitioner.    Dec.  9,  1918.    Mo- 
tiMi  tor  leave  to  file  petitkm  (or  writ  of  habeas 
ntpos  denied. 
(M  D.  S.  R»  — ^— ^ 

No.  70.  Un.  Rose  SNTDER,  plaintiff  In  er- 
ror T.  KING  COUNTY,  WASH.,  et  al.  Dec  9, 
1918.  In  error  to  the  Supreme  Oourt  of  tbe 
State  of  Washlnetmi.  Ueoan.  DaUas  V.  HsI- 
▼entadt  and  Bd.  J.  Brown,  both  of  Seattle, 
WaiA..  Km-  plalntitt  In  error.  Mr.  Alfred  H. 
liDBdin,  of  Seattle,  Waah.,  (or  defendant  io  e> 
roF.  B\ir  opinion  below,  aee  In  re  Bnjder'i 
Pedtiwi,  93  WasL  69,  160  Pao.  12. 

PBB  CUIUAH.  Affirmed  with  coeta  npoa  the 
anthority  of  Magonn  v.  IlUnob  Tmat  ft  Sariiiri 
Bank,  170  U.  S.  283.  298,  IS  Sup.  Ct.  694,^ 
L.  Bd.  1087 :  AtcUaon,  T.  ft  S.  F.  Hy.  Co.  v. 
IfatOiewa,  174  V.  S.  96,  lOS,  19  Sup.  Gt.  609, 
43  L.  Ed.  909;  Cteik  t.  Banaaa  CilT,  176  C.  S. 
114, 119.  20  Snp.  OL SSi,  44  L.  Bd.  392:  Linda- 
Ict  t.  Natural  Oarbonlc  Gaa  Co.,  220  ti.  B.  61, 
31  Snp.  OL  837,  CO  L.  Ed.  866,  Ann.  Oaa. 
19130,  160. 


No.  158.  The  DELAWARE.  LACKAWAN- 
NA ft  WESTERN  RAILROAD  COMPANY, 
aroellant,  v.  The  UNITE3D  STATES.  Dec.  9, 
iMe.  For  opinion  below,  aee  220  Fed.  944. 
Mr.  Ben  Carter,  of  WaahlngfaHi.  D.  C,  for  ap- 
pellant.     Mr.  Attorney   Oeaoral,   for   app^lee. 


renuuid    for    additional 


(IS  D.  B.EBt) 

No.  517.  I.  F.  8BARIA  et  al.,  petltlonere.  .. 
MECHANICS  LOAN  ft  TRUST  COMPANY 
at  aL,  etc  Dec.  9,  191S.  For  opinion  below,  see 
249red.  942.  Mr.  E3mer  H.  Adams,  of  :_: 
CBfo,  111.,  for  petitloneta.  Mr.  P.  T.  Post,  of 
Spokane,  Waah.,  tor  respondent.  Petition  for 
a  writ  of  certlomi  to  the  United  States  Circuit 
CooTt  of  Appeala  for  the  Ninth  Qrcuit  dismj 
ed  on  moticHi  of  eonnael  for  tlie  pedtionen. 

<ia  V.  a.  B»>  ^^^^ 

No.  MB.  CHESAPEAKE  ft  OHIO  RAIL- 
WAY COMPANY,  petidimer,  v.  Ha  UNITED 
STATES    of    America.      Dee.    9,   1918.      ~ 

opinion  below,  lee  249  Fed.  80S.    Mr.  John 

<da,  of  Obidnnatl,  Ohio,  fer  pedtioner.    Mr,  Ai. 


tomey  Oeneral,  for  the  United  State*.  FttlthM 
for  a  writ  of  certiorari  to  the  United  States  Cflr- 
cutt  Coart  of  Appeals  tor  the  Sixth  Circuit  do- 

^■""^  B«  D.  B.  SM) 

No.  S46.  CHRSAPHAKE  &  OHIO  RAIL- 
WAT  COMPANY,  petitioner,  t.  The  FNlTF.D 
STATES  of  America.  Dw.  9,  1918.  For  opin- 
ion below,  aee  249  Fed.  806.  Mr.  John  GbMd, 
of  CSncinDBti  Ohio,  for  petitioner.  Mr.  Attor- 
ney General,  for  the  United  States.  Petition  for 
a  writ  of  certiorari  to  the  United  Slatps  Circolt 
Conrt  of  Appeala  for  tba  Sixth  Circuit  denied 


(MS  U.  B.  BU) 
No.  836.  John  P.  SCHMITT  and  Martin 
Schmitt,  etc.,  plaintiffs  in  error,  t.  John  SHAD- 
RACH,  trustee,  etc.  Dec.  9. 19ia  In  error  to 
the  TInited  States  Ctrcuit  Court  of  Appeals  for 
the  Third  CircaiL  For  opinion  below,  are  251 
Fed.  874.  Mr.  Rush  Treocott,  of  Wilkes  Barra, 
Pa.,  for  plaintiffs  in  error.  Mr.  Henry  L.  Stone, 
of  LodBTille,  Ky.,  for  defoidant  in  error. 

PBB  CURIAM.  DlamiaBOd  for  want  of  Juris- 
diction npon  the  antbori^  of  section  4  of  act 
of  Goasreaa  of  Janoary  28^  1915,  e.  22,  88  Sut. 
803,  804  (Comp.  St  1916.  1 1120a). 


(au  U.  B.  E«l) 

No.  707.  Helen  WELCH,  petitioner,  t.  John 
A.  DANIELS,  Ruardiau,  etc.,  et  al.  Dec.  9, 
19ia  For  opinion  below,  see  253  Fed.  39.  Pe- 
tition for  s  writ  of  certiorari  to  the  United 
States  Circoit  Conrt  of  Appeala  for  the  Eighth 
Circuit  denied. 

^"~""  (Ml  U.  a.  KU 

No.  720.  MONROE  BUILDING  COMPANY 
et  al.,  petitioners,  v.  Frank  LAWHE:aD,  trus- 
tee, etc.  Dec  9,  1918.  For  opinion  below,  see 
252  Fed.  758.  Petition  for  a  writ  of  certiorari 
to  tbe  United  States  Circuit  Conrt  of  Appeals 
for  tba  Sixth  Circoit  denied. 


No.  740.  STANDARD  VARNISH  WORKS, 
r.  Steamship  "BRIS,"  Rederiaktiebolaget,  claim- 
ant. Dec  9,  1918.  For  opioioo  below,  see  208 
Fed.  259.  Modcn  for  a  writ  of  certiorari  t* 
brine  vp  tte  entire  racord  and  eansa  denied. 
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No.   221. 

1.  CooxTs  «=343— Federal  Coubts— Parties 
— Eqditt  Rdles— Suit  bt  Beprzsbhtativb 
op  Class. 

Under  equity  mle  38  (33  Sup.  Ct  zxix),  au- 
thoring one  or  more  to  sue  (or  all,  where  the 
question  is  one  of  common  or  general  interest 
to  s  numerous  class,  an  incorporated  co-opera- 
tive organizatiOD  is  a  proper  party,  as  repre- 
senting the  interest  of  its  members,  to  conduct 
a  suit  in  Eubstsnce  brought  tor  their  beneCL 

2.  CooEia  g=356— Fedebal  Coubts— Parties 
— Dei ECT— Objection  Below. 

Under  equity  rales  43,  44  (33  Sup.  Ct.  xiz), 
■s  to  objection  by  defendant,  before  or  at  the 
hearing,  that  suit  is  defective  for  want  of 
partiea,  no  specific  objection  of  want  of  par- 
ties having  been  made  below,  objection  because 
of  suit  for  benefit  of  members  of  incorporated 
co-operative  organization  being  brought  by  it, 
instead  of  them,  will  be  treated  as  waived. 

Z.  Ijibkast  Pbopeett  *=»1  —  Peopebtt  im 
News. 
In  considering  the  general  question  of  prop- 
erty in  news  matter,  its  dual  character,  distin- 
guishing between  the  substance  of  the  infor- 
mation and  the  particular  form  or  collocation 
of  words  in  which  the  writer  has  communicated 
It,  must  be  recognised. 

4.  C^PTRiOHTS  «=>ie  —  CoMTBtBimon  TO 
Newspaper. 

A  contribution  to  a  newspaper  as  a  literary 
product,  though  It  may  also  convey  news,  is  the 
subject  of  copyright,  under  Act  March  4,  1900, 
11  4,  B  (Comp.  St.  1816,  fl  9520,  9521),  author- 
izing copyright  as  to  all  writings  of  an  author, 
and  specifically  mentioning  periodicals,  includ- 
ing newspapers. 
B.  Goptbiqhts    #=3l6  —  CosTEiBirnoK    to 

Ne  wsp  APBR— "  News." 
The  "news"  element,  the  Information  con- 
cerning current  events  contained  in  a  literary 
production,  is  not  subject  of  copyright,  under 
Const,  art.  J,  |  S,  par.  S,  not  being  the  creation 
ot  the  writer. 

[Bd.  Note.— For  other  defioitions,  see  Words 
■nd  Phrases,  First  and   Second  Series,  News.] 

5.  Trade-Mabsb  and  Trade-Naueb  ^=>W— 
VvFAiB  CoKPsTiTioN— Use  of  News. 

Whether  defendant  news-gathering  agency 
may  be  restrained  from  appropriating,  for  sale, 
news  taken  from  bulletins  issued  by  complain- 
ant agency,  or  any  of  its  members,  or  from  news- 
papers published  by  any  of  them,  turns  on  the 
question  of  unfair  competition  In  business,  which 
Is  not  dependent  on  any  general  right  of  prop- 
erty analogous  to  the  common-law  right  of  the 
proprietor  of  an  unpublished  work,  nor  fore- 
closed by   failure  to  copyright 


7.  Tradb-Marks  AitD  Trade-Names  «=»6S— 
Unfaib  CotiPETiTion. 

What  is  unfsir  competition  in  business  mnst 
he  determined  with  particular  reference  to  the 
character  and  circumstances  of  the  business. 

8.  LiTEBARY     PrOPKBTI     (^=1— PROPIRTT     IM 

News— "Quasi  Propbbtt," 
News,  regarded  as  the  material  out  ot  whldk 
rival  news-gathering  agencies  are  seeking  to 
malte  profits  at  the  same  time  and  in  the  same 
field,  when  gathered  by  one.  Is  "quasi  proper- 
ty," though  posted  on  bulletins  or  published  in 
papers  of  some  of  its  members. 

9.  Tbadb-Marks  and  Tbade-Naucs  #=>67— 
Uhfaib  Competition— Property  Rights. 

To  sustain  jurisdiction  of  equity  over  the 
controversy  of  appropriation  by  one  news-gatb- 
ering  agency  of  news  gathered  by  another  such 
agency,  as  unfair  competition,  no  general  and 
absolute  property  in  the  news  as  such  need  be 
affirmed ;  the  right  to  aci^uire  property  by  hon- 
est labor  or  the  conduct  of  a  lawful  business 
being  as  much  entitled  to  protection  as  the 
right  to  guard  property  already  acquired,  and 
fumiehiiig  the  basis  of  jurisdiction  In  the  ordi- 
nary case  of  unfsir  competition. 
la  Newspapers  ®=>7— News  Aobncibs— Bf- 
rECT  OF  Publication. 

News  furnished  by  complainant  news-gsther- 
ing  agency  does  not,  on  publication  thereof  in 
newspapers  of  a  portion  of  its  members,  become 
the  common  possession  of  all.  to  the  extent  that 
defendant,  rival  in  news-gathering,  may  talte  it 
therefrom  and  transmit  it  to  papers  published 
in  competition  with  those  ot  other  members  of 
complainant,  allowing  simultaneous  publication. 

11.  Tkade-Uabks  AitD  Tradk-Names  «=aOS— 
Unfair  Competition— Use  of  News, 

It  is  unfair  competition  in  business  for  d^ 
fendant  news-gathering  agency  to  take  from 
newspapers,  published  by  members  of  complain- 
ant newB-gstbering  agency,  news  furnished  b7 
complainant,  and  transmit  it  to  clients  ot  de- 
fendant, enabling  them  to  publish  in  competi- 
tion with,  and  as  soon  as  papers  of,  other  mem- 
bers of  complainant. 

12.  LiTEBARY    Propebtt    «=5— NcwaPAPXBS 

«=>7— News— Abamdonment  to  Public. 
News  furnished  by  complainant  news-gather- 
ing agency  is  not  abandoned  to  the  public  for  all 
purposes,  including  its  use  by  a  rival,  on  pub- 
lication in  the  paper  of  a  single  member  ot 
complainant;  Bbaodooment  being  a  question  of 
intent,  and  the  entire  orgeoizntion  of  complain- 
ant negativing  such  a  purpose. 

13.  Trade-Marks  akd  Tbade-Nameb  ^=9GS— 
Unfair  Competition- Use  of  News. 

Attempt  by  defendant  to  pnim  off  bis  goods 
as  those  of  complainant  is  not  essential  to  un- 
fair competition,  for  which  equity  will  grant 
relief,  but  it  is  enough  for  defendant  to  appro- 
priate and  sell  as  bis  own  news  gathered  by 
complainant  for  sate. 

14.  EqujTT  «=>e5(3)— Unclean  Hands— Un- 
fair CoMPEirnoN— Use  of  News. 

Under  present  state  of  pleadings  and  proof, 
the  practice  of  complainant  news-gathering  agen- 
cy, seeking  to  enjoin  defendant  rlvsl  from  Rp- 
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proprfatlnK  outright  news  gathered  by  it,  of  tak- 
iag  news  items  published  by  delendant's  anb- 
Bcribers  aa  tips  to  be  inveBti gated,  and  naing 
tbe  news,  if  Terified  by  Inyestigation,  a  practico 
fallowed  by  defendant  and  by  news  egendei 
generally,  held  not  ahown  to  fix  on  complainant 
the  taint  of  undean  hands. 

Mr.  Justice  Brandeis,  dissenting,  and  Mr. 
Justice  Holmes  and  Mr.  Justice  McKeuna,  dto- 
■eDting  in  part. 

On  Writ  of  Certiorari  to  the  Dnited  States 
Circuit  Court  o(  Appeals  for  the  Second 
Circuit. 

Suit  in  equity  by  the  Assodated  Press 
against  the  International  News  Service^  An 
order  of  the  District  Court,  granting  a  pre- 
liminary Injunction  (240  Fed.  9S3),  was  modi- 
fied by  the  Circuit  Court  of  Appeals  (245  Fed. 
244,  1S7  C.  C.  A.  43C},  and  defendant  brings 
certiorari.      Affirmed. 

Messrs.  Samuel  Dntermyer,  of  New  Yorlt 
City,  Hiram  W.  Johnson,  of  San  Francisco, 
Cal.,  and  Henry  A.  Wise  and  William  A.  De 
Ford,  both  ol  New  Torfe  City,  for  petitioner. 

Mr.  Frederic  W.  Lehmonn,  of  St.  Louis, 
Mo.,  for  respondent. 

I 

7  *Ur.  Justice  PITNEY  delivered  the  opin- 
ion of  the  Court. 

Tbe  parties  are  competitors  in  the  gather- 
li^  and  distribution  of  news  and  its  publi- 
cation for  proQt  in  newspapers  throughout 
the  United  States.  The  Associated  Press, 
wbicb  was  complainant  In  the  District  Court, 
is  a  co-operative  organization.  Incorporated 
under  the  Membership  Corporations  Law  of 
the  state  of  New  Tork,  its  members  being 
Indlrlduala  who  are  either  proprietors  or 
r^resenta tires  of  about  850  daily  news- 
papers published  In  all  parts  of  the  United 
States.  That  a  corporation  may  be  organ- 
ized under  that  act  for  the  purpose  of  gath- 
ering news  for  the  use  and  benefit  of  Its 
members  and  for  publication  in  newspapers 
owned  or  represented  by  them,  is  recognized 
by  an  amendment  enacted  In  1901  (Laws 
N.  Y.  1901,  c.  436).  Complainant  gathers  in 
all  parts  of  the  world,  by  means  of  vorious 
Instmmentaiitles  of  Its  own,  by  exchange 
with  its  members,  and  by  other  appropriate 
means,  news  and  Intelligence  of  current  and 
recent  events  of  interest  to  newspaper  rend- 
ers and  distributes  It  dally  to  its  members 
for  publication  in  their  newspapers.  The 
cost  of  the  service,  amounting  approximate- 
ly to  S3,5(X).000  per  annum,  is  assessed  upon 
the  members  and  tiecomes  a  part  of  their 

X  costs  of  operation,  to  be  recouped,  presum- 

•  ablr  with  profit,  through  'the  publication  of 
their  several  newspapers.  Under  complain- 
ant's by-laws  each  member  agrees  upon  as- 
suming membership  that  news  received 
through  complainant's  serrioe  la  received  ex- 
dnslvely  for  publication  in  a  particular 
newspaper,  language,  and  place  specified  In 
the  certtflcata  of  membership,  that  no  other 


use  of  it  shall  be  permitted,  and  that  no 
member  shall  famish  or  permit  any  one  in 
his  employ  or  connected  with  his  newspaper 
to  famish  any  of  complainant's  news  In  ad- 
vance of  publication  to  any  person  not  a 
memi>er.  And  each  member  is  required  to 
gather  the  local  news  of  his  district  and  sup- 
ply it  to  the  Associated  Press  and  to  no  one 
else. 

Defendant  Is  a  corporation  organised  un- 
der the  laws  of  tbe  state  of  New  Jersey, 
whose  business  la  the  gathering  and  selling 
of  news  to  its  customers  and  clients,  consist- 
ing of  newspapers  published  throughout  the 
United  States,  under  contracts  by  which 
they  pay  certain  amounts  at  stated  times 
for  defendant's  service.  It  has  widespread 
news-gathering  agencies;  the  cost  oC  its  op- 
erations amounts,  it  is  said,  to  more  than 
$2,000,000  per  annum;  and  it  serves  about 
400  newspnpers  located  In  the  various  dtles 
of  the  United  States  and  abroad,  a  few  of 
which  are  reprpsented,  also,  in  the  memi>er- 
shlp  of  the  Associated  Press, 

The  parties  are  Id  the  keenest  competition 
between  themselves  In  the  distribution  of 
news  throughout  the  United  States;  and  so, 
as  a  rule,  are  the  newspapers  that  they  serve, 
in  their  several  districts. 

Complainant  In  Its  bill,  defendant  In  its 
answer,  have  set  forth  In  almost  Identical 
terms  the  rather  obvious  circumstances  and 
conditions  under  which  their  business  is 
conducted.  The  value  oC  the  service,  and  of 
the  news  furnished,  depends  upon  the 
promptness  of  transmission,  as  well  as  upon 
the  accuracy  and  impartiality  of  the  news; 
It  being  essential  that  the  news  be  transmit- 
ted to  members  or  subscribers  as  early  or 
earlier  than  similar  information  can  be  fur-g 
nlahed  to  competing  newspapers  *by  other? 
news  services,  and  that  the  news  furnished 
by  each  agency  shall  not  be  furnished  to 
newspapers  which  do  not  contribute  to  the 
expense  of  gathering  it.  And  further,  to 
quote  from  the  answer : 

"Prompt  knowledg*  and  publication  of  world- 
wide n^ws  is  essential  to  the  conduct  of  a  mod- 
ern newspaper,  and  by  reason  of  the  enormoua 
expense  incident  to  the  gathering  and  diatri- 
hution  of  Huoh  news,  the  only  practical  way  in 
which  a  proprietor  of  a  newspaper  can  obtain 
the  same  in.  either  through  co-operation  with  a 
considerable  number  of  other  newspaper  pro- 
prietors in  the  work  of  collecting  and  distribut- 
ing anch  news,  and  the  equitable  diviaion  with 
them  of  tbe  ^penaea  thereof,  or  by  the  pur- 
chase of  audi  news  from  some  existinf  agency 
engaged  In  that  huaineBs.'* 

The  bill  was  filed  to  restrain  the  pirating 
of  complainant's  news  by  defendant  in  three* 
ways:  rirst,  by  bribing  employ^  of  news- 
papers published  by  complainant's  members 
to  furnish  Associated  Press  news  to  defend- 
before  publication,  for  transmission  by 
telegraph  and  telephone  to  defendant's  cli< 
enta  for   publication   by   them;  seoondt  ilVt^ 
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tndudOK  AsEodated  Press  members  to  vio- 
late Ita  br-lBws  and  permit  delendaot  to 
obtain  news  before  publication;  and,  tblrd, 
bj  copying  news  from  bulletin  boards  end 
from  early  editions  of  complainant's  news- 
papers and  aelUng  this,  either  bodily  or  aft- 
er rewriting  It,  to  defendant's  customers. 

The  District  Coort,  npon  consideration  of 
the  bill  and  answer,  wltb  volnmlnons  affi- 
davits on  both  sides,  granted  a  preliminary 
Injunction  under  tbe  Srst  and  second  heads, 
but  refused  at  that  stage  to  restrain  the 
systematic  practice  admittedly  pursued  by 
defendant,  of  taking  news  bodily  from  tbe 
bulletin  boards  and  early  editions  of  com- 
plainant's newspapers  and  selling  It  as  its 
own.  The  court  expressed  Itself  as  satisfied 
Stbat  this  practice  amounted  to  nnfalr  trade, 
trbnt  as  the  legal  question  was  *one  of  first 
Impression  it  considered  that  the  allowance 
of  an  Injunction  should  await  the  ontcome 
of  an  appeal.  240  Fed.  983,  996.  Both  par- 
das  baring  appealed,  the  Circuit  Court  of 
Appeals  sustained  the  Injunction  order  so 
tar  u  It  went,  and  upon  complalnaot's  ap- 
peal modified  it  and  remanded  the  cause, 
with  directions  to  issue  an  Injunction  also 
against  any  bodily  talcing  of  the  words  or 
substance  of  complainant's  news  until  its 
commercial  value  as  news  bad  passed  nway. 
245  Fed.  244,  2^,  157  C.  C.  A.  436.  The 
present  writ  of  certiorari  was  then  allowed. 
245  U.  S.  014,  38  Sup.  Gt  10,  62  L.  Ed.  528. 

The  only  matter  that  has  been  argued 
before  us  Is  whether  defendant  may  lawfully 
be  restrained  from  appropriating  news  taken 
from  bulletins  issued  by  complainant  or  any 
of  Its  members,  or  from  newspapers  publish- 
ed by  them,  for  tbe  purpose  of  selling  It  to 
defendant's  clients.  Complainant  asserts 
that  defendant's  admitted  course  of  conduct 
In  this  r^ard  both  violates  complainant's 
property  right  in  the  news  and  constitutes 
nnfalr  competition  In  business.  And  not- 
withstanding the  case  has  proceeded  only 
to  the  stage  of  a  preliminary  Injunction,  we 
have  deemed  It  proper  to  consider  tbe  un- 
derlying questions,  since  they  go  to  the  very 
merits  of  the  action  and  are  presented  up- 
on facts  that  ore  not  In  dispute.  As  pre- 
sented in  argument,  these  questions  are: 
<1)  Whether  there  Is  any  property  In  news; 
(2)  whether,  if  there  be  property  in  news 
collected  for  the  purpose  of  being  published, 
it  survives  the  Instant  of  its  publication  Id 
tbe  first  newspaper  to  which  It  Is  communi- 
cated by  the  newe-gatherer;  and  (3)  whether 
defendant's  admitted  course  of  couduct  In 
appropriating  for  commercial  use  matter  tak- 
en from  bulletins  or  earl;  editions  of  Associ- 
ated Press  publications  constitutes  unfair 
competition  In  trade. 

The  federal  Jurisdiction  was  invoked  be- 

cause  of  diversity  of  dtlsenship,  not  upon 

^tlia  ground  that  tta*  suit  arose  under  the 

•  copyright  or  other  laws  of  the  ITnlted  'States. 

Complainant's  news  matter  is  not  copyrt^t- 


ed.  It  is  said  that  it  conid  not,  in  practice, 
be  copyrighted,  because  of  tlie  large  number 
of  dispatches  that  are  sent  daily;  and,  ac- 
cording to  complainant's  contention,  news  Is 
not  within  the  operation  of  the  copyright 
act  Defendant,  while  apparently  conceding 
this,  nevertheless  invokes  the  analogies  of 
the  law  of  literary  property  and  copyright, 
Insisting  as  Its  principal  contention  that,  as- 
suming complainant  has  a  right  of  property 
In  Its  news.  It  can  be  maintained  (unless 
the  copyright  act  be  complied  with)  only  by 
being  kept  secret  and  confidential,  and  that 
upon  the  publication  with  complainant's  con- 
sent of  nncopyrlghted  news  of  any  of  com- 
plainant's members  in  a  newspaper  or  upon 
a  bulletin  board,  tbe  right  of  property  la 
lost,  and  the  subsequent  use  of  the  news  by 
the  public  or  by  defendant  for  any  purpose 
whatever  becomes  lawfuL 

[1,1]  A  preliminary  objection  to  tbe  form 
in  wblch  the  suit  Is  brought  may  be  dis- 
posed of  at  the  outset.  It  Is  said  that  the 
Circuit  Court  of  Appenls  granted  relief  upon 
considerations  applicable  to  particular  mem- 
bers of  tbe  Associated  Press,  and  that  this 
was  erroaeous  because  tbe  suit  was  brought 
by  complainant  as  a  corporate  entity,  and 
not  by  Its  members;  the  argument  being  that 
their  Interests  cannot  be  protected  In  this 
proceeding  any  more  than  tbe  individual 
rights  of  a  stockholder  can  be  enforced  ta 
an  action  brought  by  the  corporation.  From 
the  averments  of  the  bill,  however,  it  is  plain 
that  the  suit  In  substance  was  brought  for 
the  benellt  of  complainant's  members,  and 
that  they  would  be  proper  parties,  and,  ex- 
cept for  their  numbers,  perhaps  necessary 
parties.  Complainant  Is  a  proper  party  to 
conduct  the  suit  as  representing  their  Inter- 
est; and  since  no  specific  objection,  based 
upon  the  want  of  parties,  appears  to  have 
been  made  below,  we  will  treat  the  objectloa 
as  waived.  See  Equity  Butes  38,  43,  44  (33 
Sup.  CL  xzls,  zxx).  S 

[3]  *ln  considering  the  general  queatlon  of* 
property  in  news  matter,  it  Is  necessary  to 
recognize  Its  dual  character,  distinguishing 
between  the  substance  of  the  Information 
and  the  particular  form  or  collocation  of 
words  In  which  the  writer  has  communicat- 
ed It. 

[4]  No  doubt  news  articles  often  possess  a 
literary  quality,  and  are  the  subject  of  liter- 
ary property  at  the  common  law;  nor  do  we 
question  that  such  an  article,  as  a  literary 
production,  is  the  subject  of  copyright  by  the 
terms  of  the  act  as  It  now  stands.  In  an 
early  case  at  tbe  circuit  Mr.  Justice  Thomp- 
son held  In  efTect  that  a  newspaper  was  not 
within  the  protection  of  tbe  copyright  acts 
of  1790  (1  Stat.  124)  and  1802  (2  Stat  171). 
CHaytoD  v.  Stone,  2  Paine,  382,  Fed.  Caa.  No. 
2,872.  But  the  present  act  Is  broader;  it 
provides  that  tbe  works  for  whidi  copyrl^t 
may  be  secured  shall  Include  "all  tbe  writ- 
Ingi  of  m  author,"  and  ^edflcally  men- 
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dona  "periodicals,  Including  newapiperB." 
Act  of  Marcb  4,  1900,  c.  320.  U  4  and  G.  SH 
Stat  1075,  10T6  (Comp.  SL  1916,  H  9520, 
9521).  ETldenU7  thU  admits  to  copyrtgbt 
a  contrlbutloa  to  a  newspaper,  notwithstand- 
ing It  also  may  conrcr  news;  and  such  la  the 
practice  of  the  copyrigtit  office,  SB  the  news- 
papers of  the  day  bear  witness.  See  Cc^y- 
rlght  Office  Bulletin  No.  15  (1917)  pp.  7.  14. 
Ifl,  17. 

[I]  Bnt  the  news  element— the  Informa- 
tion respecting  current  events  contained  In 
the  literary  production — la  not  the  creation 
of  the  writer,  bnt  is  a  report  of  matters 
that  ordinarily  are  publld  Juris;  it  Is  the 
history  of  the  day.  It  Is  not  to  be  supposed 
that  the  framei-s  of  the  Constitution,  when 
they  empowered  Congress  "to  promote  the 
progress  of  science  and  useful  arts,  by  se- 
curing for  limited  times  to  authors  and  In- 
Tentors  the  exclusive  right  to  their  respec- 
tive writings  and  discoveries"  (Const,  art 
^.18,  par.  8),  intended  to  confer  upon  one 
who  might  happen  to  be  the  Brst  to  report 
a  historic  event  the  exclusive  right  for  any 

?  period  to  sprend  the  knowledge  of  It. 
[I]  We  need  si>end  no  time,  however,  upon 
the  general  •question  of  property  In  news 
matter  at  common  law,  or  the  application  of 
the  copyright  act,  since  It  seems  to  ns  the 
case  must  turn  upon  the  question  of  unfair 
competition  In  business.  And,  In  our  opinion, 
this  doss  not  depeud  upon  any  general  right 
(rf  prepay  analogous  to  the  common-law 
rlilit  of  the  proprietor  of  an  unpublished 
yrork  to  prevent  its  publication  n-Ithout  his 
consent;  nor  Is  It  foreclosed  by  showiug  that 
the  benefits  of  the  copyright  act  have  been 
waived.  We  are  dealing  here  not  with  re- 
■trictions  upon  publication  but  with  the  very 
fadlltles  and  processes  of  publication.  The 
peculiar  value  of  news  is  In  the  spreading 
of  It  wMle  It  Is  freah ;  and  it  la  evident  tbat 
a  valuable  property  Interest  In  the  news,  aa 
news,  cannot  be  maintained  by  keeping  It 
secret;  Besides,  except  for  matters  improp- 
erly disclosed,  or  published  In  breach  of 
trust  or  confidence,  or  in  violation  of  law, 
none  of  wbicb  is  involved  In  this  branch  of 
the  case,  the  news  of  current  events  may  be 
r^arded  as  common  property.  What  we 
concerned  with  Is  the  business  of  making  tt 
known  to  the  world.  In  which  both  parties 
to  tile  present  suit  are  engaged.  That  busi- 
ness conslsta  In  maintaining  a  prompt,  sure, 
•teady,  and  reliable  ierrice  designed  to  place 
the  dally  events  of  the  world  at  the  break- 
fast table  of  the  milliona  at  a  price  that, 
while  of  trlQlng  moment  to  each  reader,  la 
auffidait  in  the  aggregate  to  afford  compen- 
■atlon  for  the  cost  of  gathering  and  dls- 
tribating  it,  with  the  added  profit  so  neces- 
sary AS  an  Incentive  to  effective  action  In 
On  commercial  world,  ^nie  service  thus  per- 
temed  for  newspaper  readers  is  not  only 
Innocent  bat  extremely  useful  in  itself,  and 
Indubitably  constitutes  a  legitimate  business. 


The  parties  are  competitors  in  this  Held:  and. 
on  fundamental  principles,  applicable  hero 
ns  elsewhere,  when  the  rights  or  privileges  of 
the  one  are  liable  to  conffict  with  those  of 
the  other,  each  party  la  under  a  duty  so  to^ 
conduct  Its  own  business  as  not  unnecessari-9 
ly  or  unfairly  to  injure  'that  of  the  other." 
Hltchman  Coal  &  Ctdce  Co.  t.  Mitchell.  24S 
U.  8.  229,  264,  88  Sup.  Ct.  66,  82  L.  Ed.  26(^ 
L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B,  461. 

[T,  I]  Obviously,  the  question  of  what  is 
unfair  competition  In  business  must  be  deter- 
mined with  particular  reference  to  the  char- 
acter and  circumstances  of  the  business. 
The  question  hero  is  not  so  mu^  the  rights 
of  either  party  as  against  the  public  but  their 
rights  as  between  themselves.  See  Morlstxi 
V.  Moat,  9  Hare,  241,  258,  And,  although  we 
may  and  do  assume  that  neither  party  baa 
any  remaining  property  Interest  as  against 
the  public  In  uncopyrlghted  news  matter  aft- 
er the  mwnent  of  Its  first  publication,  it  by 
no  means  follows  that  there  Is  no  remaining 
property  Interest  in  It  as  between  th^nselves. 
For,  to  both  of  them  alike,  news  matter,  how- 
ever little  susceptible  of  ownership  or  domin- 
ion In  the  absolute  sense,  Is  stock  In  trade, 
to  be  gathered  at  tbe  cost  of  enterprise,  or- 
ganization, skill.  labor,  and  money,  and  to 
be  distributed  and  sold  to  those  who  will  pay 
money  for  It,  as  for  any  other  merchandise. 
Begttrding  the  news,  therefore,  as  but  the 
raaieriul  out  of  which  both  parties  are  seek- 
ing to  make  profits  at  the  same  time  and  In 
the  same  field,  we  hardly  can  fall  to  recog- 
nize that  for  this  purpose,  and  as  between 
them.  It  must  be  regarded  as  quasi  property, 
irrespective  of  the  rights  of  either  as  against 
the  public: 

[1]  In  order  to  sustain  the  Jurisdiction  of 
equity  over  the  controversy,  we  need  not  af< 
firm  any  general  and  absolute  property  In 
the  news  as  such.  The  rule  that  a  court  of 
equity  concerns  Itself  only  in  the  protection 
of  property  rights  treats  any  dvil  right  of 
a  pecuniary  nature  aa  a  property  right  (In 
re  Sawyer,  124  U.  S.  200.  210.  8  Sup.  CL 
482,  81  L.  Ed.  402;  In  re  Debs.  158  U.  S. 
664,  603,  IB  Sup.  Ct.  900,  SO  L.  Ed.  1002) ; 
and  the  right  to  acquire  property  by  honest 
labor  or  the  conduct  of  a  lawful  busluess  la 
as  much  entitled  to  protection  as  the  right 
to  guard  property  already  acquired  (Trunx  v. 
Halch,  239  D.  S.  33.  37-38.  36  Sup.  Ct  7,  60 
L.  Ed.  131,  Ek  R.  A.  1916D,  546,  Ann.  Cas. 
1917B,  283;  Brennan  t.  United  Hatters.  73  N. 
J.  Law,  729.  742,  66  Atl.  165,  9  L.  R.  A.  [N. 
a]  264,  lis  Am.  St.  Rep.  727.  9  Ann.  Caa.& 
6S8;  *Barr  v.  Essex  Trades  Council,  63  N.* 
J.  Eq.  101,  80  AtL  881).  It  Is  this  right  that 
furnishes  the  basis  of  the  Jurisdiction  in  the 
ordinary  case  of  unfair  competition. 

The  question,  whether  one  who  has  gather 
ed  general  information  or  news  at  pains  and 
expense  for  the  purpose  of  subsequent  publi- 
cation tlirough  the  press  has  suCb  an  inbitb^ 
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est  la  Its  publication  as  majr  be  protected 
from  iDterfercDce,  bas  been  raised  many 
times,  although  never,  perhaps,  In  the  pre- 
cise form  to  which  It  is  now  presented. 

Board  of  Trade  v.  Christie  Grain  &  Stock 
Co.,  108  U.  S.  236,  260,  25  Sup.  CL  637,  49 
L.  Ed.  1031,  related  to  the  distribution  of 
quotations  of  prices  on  dealings  upon  a  board 
of  trade,  which  were  collected  by  plalntlfT 
and  communicated  on  confidential  terms  to 
numerous  persona  uader  a  contract  not  to 
malce  them  public.  This  court  held  tbat, 
aport  from  certain  special  objections  that 
were  overruled,  plaintiff's  collection  of  quo- 
tations was  entitled  to  the  protection  of  the 
law;  that,  lil^e  a  trade  secret,  plaintiff  might 
keep  to  itself  tbe  work  done  at  Its  expense, 
and  did  not  lose  Ita  right  by  communicating 
the  result  to  persons,  even  if  many,  in  conffl- 
dentlal  relations  to  Itself,  under  a  contract 
not  to  make  it  public;  and  that  strangers 
sbould  be  restrained  from  getting  at  the 
knowledge  by  inducing  a  breach  of  trust 

In  National  Tel.  News  Ca  v.  ■Western  Un- 
ion Tel.  Co.,  119  Fed.  2&4,  56  C.  C.  A.  198,  60 
L.  B.  A.  805,  the  Circuit  Court  of  Appeals 
(or  the  Seventh  Circuit  dealt  wltH  news  mat- 
ter gathered  and  transmitted  by  a  telegraph 
company,  and  consisting  merely  of  a  notation 
of  current  events  having  but  a  trandent  val- 
ue due  to  quick  transmission  and  dlstribu- 
tloD ;  and,  while  declaring  that  this  was  not 
copyrightable  altbougb  printed  oq  a  tape  by 
tickers  in  the  offices  of  the  recipients,  end 
that  It  waa  a  commercial  not  a  literary  prod- 
net,  nevertheless  held  that  the  business  of 
gathering  and  communicating  the  news— the 
service  of  purveying  It — was  a  legitimate  busl- 

Sness,  meeting  a  distinctive  commercial  want 
and  adding  to  the  facilities  of  the  business 
>  'world,  and  partaking  of  the  nature  of  prop- 
erty In  a  sense  that  entitled  it  to  the  protec- 
tion of  a  court  of  equity  against  piracy. 

Other  cases  are  cited,  but  none  that  we 
deem  It  necessary  to  mention. 

Not  only  do  the  acquisition  and  transmis- 
sion of  news  require  eiaborote  organization 
and  a  large  expenditure  of  money,  sltlll,  and 
effort ;  not  only  has  It  an  exchange  value  to 
the  gatherer,  dependent  chletiy  upon  its  nov- 
elty and  freshness,  tbe  regularity  of  the  serv- 
ice, Its  reputed  reliability  and  thoroughness, 
and  Its  adaptability  to  the  public  need^;  but 
also,  as  is  evident,  the  news  has  en  exchange 
value  to  one  who  can  misappropriate  it 

119,11]  The  peculiar  features  of  the  case 
arise  from  the  fact  that,  white  novelty  and 
freslmess  form  BO  Important  an  element  In  the 
anccess  of  the  business,  the  very  processes  of 
distributlm  and  publication  necessarily  oc- 
cupy a  good  deal  of  time.  Complainant's 
Mervice,  as  well  as  defendant's,  is  a  dally  serr- 
Ica  to  dally  newspapers ;  most  of  the  foreign 
news  reaches  this  country  at  the  Atlantic 
seaboard,  prlncipnlly  at  the  dty  of  New  York, 
9  ot  this,  and  of  Uine  differentials 


due  to  the  earth's  rotation,  the  distribution 
of  news  matter  throughout  the  country  is 
principally  from  east  to  west:  and,  since  in 
speed  the  teie^aph  and  telephone  easily  out- 
strip tbe  rotation  of  the  earth,  It  Is  a  slmide 
matter  for  defendant  to  take  coinplainnnt's 
news  from  bulletins  or  early  editions  of  com- 
plainant's members  In  the  eastern  cities  nnil 
at  the  mere  cost  of  telpgraphlc  transmission 
cause  it  to  be  published  In  western  papers  is- 
sued at  least  as  early  as  tliose  served  by  com- 
plainant.  Besides  this,  and  Irrespective  of 
time  differentials,  irregularities  in  telegraphic 
transmission  on  different  lines,  and  the  nor- 
mal consun^tlon  of  time  in  printing  and  dis- 
tributing the  newspaper,  result  in  permitting 
pirated  news  to  be  placed  in  the  hands  of  de- 
fendant's readers  sometimes  simultaneously^ 
with  the  service  *of  competing  AssodateUa 
Press  papers,  occasicmally  even  earlier. 

Defendant  insists  that  when,  with  the  sanc- 
tion and  approval  of  complainant,  and  as  tbe 
result  of  the  use  of  its  news  for  the  very  pur- 
pose for  which  It  is  distributed,  a  portion  of 
complainant's  members  communicate  it  to 
the  general  public  by  posting  it  upon  bulletin 
boards  so  that  all  may  read,  or  by  isBuing  it 
to  newspapers  and  distributing  It  Indiscrim- 
inately, complainant  no  longer  bas  the  right 
to  control  the  use  to  be  made  of  it;  that 
wh^i  it  thus  reaches  the  light  of  day  It  be- 
comes the  comm<Mi  possession  of  all  to  whom 
it  Is  accessible;  and  that  any  purchaser  of 
a  newspaper  has  the  right  to  communicate 
the  Intelligence  which  it  contains  to  anybody 
and  for  any  purpose,  even  for  the  purpose  of 
selling  It  for  proBt  to  newspapers  published 
for  profit  In  competlflon  with  complainant's 
members. 

The  fault  in  the  reasoning  lies  in  applying 
as  a  teat  the  right  of  the  complainant  as 
against  tbe  public,  instead  of  considering 
the  rights  of  complainant  and  defendant, 
competitors  in  business,  as  between  them- 
selves. Hie  right  of  the  purchaser  of  a 
single  newspaper  to  spread  knowledge  of  Its 
contents  gratuitously,  for  any  legitimate  pur- 
pose not  unreasonably  Interfering  with  com- 
plainant's right  to  make  merchandise  of  it, 
may  be  admitted;  but  to  transmit  that  news 
for  commercial  use.  In  competition  with 
complainant — which  is  what  defendant  baa 
done  and  seeks  to  Justify — Is  a  very  different 
matter.  In  doing  this  defendant,  by  its  very 
act,  admits  that  it  is  taking  material  that  has 
been  acquired  by  comidalnant  as  the  result  of 
oi'gonizatlon  and  the  expenditure  of  labor, 
skill,  and  money,  and  which  Is  aalaUe  by 
complainant  for  mon^,  and  that  defendant 
in  appropriating  it  and  selling  It  as  its  own 
la  endeavoring  to  reap  where  it  has  not  sown, 
and  by  disposing  of  it  to  newspapers  tliat  axe 
competitors  of  complainant's  members  is  ap-] 
proprlatlng  to  Itself  the  harvest  "of  those  who  " 
have  sown.  Stripped  of  all  disguises,  the 
process  amounts  to  an  unauthorized  l&terfer- 
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cmce  wltb  tbe  noimal  <q)eratlon  of  complaln- 
aufs  I^tlmat«  bualiieBs  predaelr  at  the 
paint  where  the  profit  la  to  be  reaped,  In 
der  to  divert  a  material  portion  ol  tbe  profit 
from  those  who  have  earned  It  to  those  who 
hsTe  not ;  vlth  special  advantage  to  defend- 
ant In  tbe  competition  because  of  tbe  fact 
that  It  Is  not  burdened  with  any  part  of  the 
expense  of  gatbering  the  news.  Tbe  trans- 
action speaks  for  Itself  snd  a  court  of  equity 
ought  Dot  to  hesitate  long  la  cbaracterizlng 
it  as  unfntr  competition  tn  business. 

The  underlying  principle  Is  much  the  same 
as  that  whtcb  lies  at  tbe  base  of  tbe  equita- 
ble tbeory  of  consideration  In  the  law  of 
trusts— that  be  wbo  has  fairly  paid  the  price 
should  have  tbe  benefidal  use  of  tbe  proper- 
ly. Pom.  Eq,  Jur.  |  981.  It  la  no  answer 
to  say  that  complainant  spends  Its  money  for 
that  which  is  too  fugltlTe  or  evanescent  to  be 
the  subject  of  property.  That  might,  and 
for  tbe  purposes  of  the  discussion  we  are 
assuming  that  it  would  fumlsli  an  anawt 
a  common-law  controversy.  But  In  a  court 
of  equity,  where  the  question  Is  one  of 
fair  competition,  If  tliat  wblcb  complainant 
has  acquired  fairly  at  substantial  cost  may 
be  sold  fairly  at  substnutlal  profit,  a  com- 
petitor wbo  Is  misappropriating  It  for  the  pur- 
pose of  disposing  of  it  to  his  own  profit  and 
to  tbe  disadvantage  of  complatnaot  cannot  be 
heard  to  say  that  it  Is  too  fugitive  or  evanes- 
cent to  be  regarded  as  property.  It  has  all 
the  attributes  of  property  necessary  for  de- 
termining that  a  misappropriation  of  It  by  a 
competitor  Is  unfair  competition  because  con- 
trary to  good  conscience. 

[11]  Tbe  contention  that  tbe  news  Is  aban- 
doned to  tbe  public  for  all  purposes  when 
published  In  the  flrst  newspaper  la  untenable. 
Abandonment  la  a  queatlon  of  Intent,  and  the 
mtlre  organization  of  the  Associated  Press 
^D^&tlves  such  a  purpose.  Tbe  cost  of  tbe 
jsarlce  would  be  prohibited  if  the  reward 
•  mn  to  be  BO  limited.  No  single  *new9aper, 
no  small  group  of  newspapers,  could  snstala 
the  ezpeadlture.  Indeed,  It  Is  one  of  tbe 
most  obvious  results  of  defendant's  tbeoiy 
that;  by  permitting  indiscriminate  publica- 
tion by  anybody  and  everybody  for  purposes 
of  profit  In  competition  wltb  tbe  news-gatb- 
erer,  it  would  render  publication  profitless, 
or  BO  little  profitable  as  In  effect  to  cut  off 
the  service  by  rendering  the  cost  prohibitive 
In  comparison  with  tbe  return,  'nie  practi- 
cal needs  and  requirements  of  the  business 
are  reflected  In  complainant's  by-laws  which 
have  been  referred  to.  Their  effect  Is  that 
publication  by  each  member  must  be  deemed 
not  by  any  means  an  abandonment  of  tbe 
news  to  the  worid  for  any  and  all  purposes, 
but  a  publication  for  limited  purposes ;  for 
the  benefit  of  the  readers  of  tbe  bulletin  or 
the  newspaper  as  sucb ;  not  for  the  purpose 
of  making  merchandise  of  It  as  news,  wltb 
Oia  result  of  depriving  complainant's  other 


members  of  tb^r  reasonable  opitortunlty  to 
obtain  Just  retums  for  tbdr  exiwndltnrea. 

It  Is  to  be  observed  that  the  view  we  adopt 
does  not  result  in  giving  to  com[daInaut  the 
right  to  mtmopoUie  either  the  gathering  or 
tbe  distribution  of  the  news,  or,  without 
complying  with  tbe  copyright  act,  to  prevent 
tbe  reproduction  of  Ita  newa  articles,  but  only 
postpones  participation  by  complainant's 
competitor  in  tbe  processes  of  distribution 
and  reproductl<Mt  of  news  that  It  has  not 
gathered,  and  only  to  tbe  extent  necessary 
to  prevent  that  competitor  from  rea^dng  the' 
fruits  of  complainant's  efforts  and  expendl-  , 
ture,  to  the  partial  exclusion  of  complainant, 
and  in  violation  of  tbe  principle  that  under- 
lies the  maxim  "sic  utere  tno,"  etc 

[II]  It  is  said  that  the  elements  of  unfair 
competition  are  lacking  because  there  Is  no 
attempt  by  defendant  to  palm  off  Its  goods  as 
those  of  the  complainant,  characteristic  of 
tbe  most  familiar,  If  not  the  most  typical, 
cases  of  unfair  competltloiL  Howe  Scale  Co. 
V.  Wyckoff,  Seamans,  etc.,  198  U.  S.  U8,  140, 
25  Sup.  Ct.  009,  49  L.  Ed.  972.  But  we  can-5 
not  concede  that  'the  itght  to  equitable  relief* 
is  confined  to  that  class  of  cases.  In  the 
present  case  the  fraud  upon  complainant's 
rights  Is  more  direct  and  obvious.  Begarding 
news  matter  as  the  mere  material  from 
which  these  two  competing  parties  are  en- 
deavoring to  make  money,  and  treating  it, 
therefore,  as  quasi  property  for  the  pur- 
poses of  their  business  because  they  are  both 
selling  it  as  such,  defendant's  conduct  differs 
from  the  ordinary  case  of  unfair  competi- 
tion In  trade  principally  in  this  that,  instead 
of  selling  Its  own  goods  as  those  of  complain- 
ant. It  substitutes  mlsai^ropriatlon  In  the 
place  of  misrepresentation,  and  sells  com- 
phtlnant's  goods  as  Its  own. 

Besides  the  mlsappropriatioD,  there  are 
elements  of  Imitation,  of  false  pret^ise,  In  de- 
fendant's practices,  mie  device  of  rewriting 
complainant's  news  articles,  freqnoitly  re- 
sorted to,  carries  its  own  comment  The 
habitual  failure  to  give  credit  to  complain- 
ant for  that  which  Is  taken  is  significant 
Indeed,  the  entire  system  of  ai^n^riatlng 
complainant's  news  and  transmitting  It  oa  a 
commercial  product  to  defendant's  dientd 
and  patrons  amounts  to  a  false  representa- 
tion to  them  and  to  their  newspaper  readers 
that  tbe  news  transmitted  is  tbe  result  of 
defendant's  own  iorestigation  in  the  field. 
But  these  elements,  although  accentuatlQg 
the  wrong,  are  not  the  essence  of  It  It  la 
something  more  than  tbe  advantage  of  celeb- 
rity of  which  complainant  Is  being  deprived. 

[14]  The  doctrine  of  unclean  hands  is  in- 
voked as  a  bar  to  relief;  it  being  Indsted 
that  defendant's  practices  against  which  com- 
plainant seeks  an  Injunction  are  not  different 
from  the  practice  attributed  to  complainant 
of  utilizing  defendant's  news  published  by 
its  subscrlbersi     At  this  point  It  becomes 
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neceflsaiT  to  consider  a  distinction  tliat  Is 
dnwQ  by  complatnant,  and,  as  we  under- 
atand  It,  was  recognized  t>y  defendant  also  In 
tbe  anbrnisslon  of  proofs  In  the  District 
Court,  between  two  kinds  of  nse  that  maj  be 
2  made  by  one  news  agency  of  news  taken 
"from  the  'bulletins  and  newspapers  of  the 
other.  The  first  la  the  bodily  appropriation 
of  a  statement  of  fact  or  a  news  article,  with 
or  without  rewriting,  but  without  Indepen- 
doU  Investigation  or  other  expense.  This 
form  of  pirating  was  found  br  both  courts  to 
hare  bera  pursued  by  defendant  syatematlo- 
sUy  wltli  respect  to  complainant's  news,  and 
against  It  the  Olrcult  Court  of  Appeals  grant- 
«d  an  InJunctlotL  Tbia  practice  complain- 
ant denies  having  pursued  and  tbe  denial 
-waa  sustained  by  the  flndlng  of  the  Dlstricf 
Court  It  Is  not  contended  by  defendant  that 
tbe  Hading  can  be  aet  aalde,  upon  tbe  proofs 
as  they  now  stand.  Tbe  other  use  la  to  take 
the  news  of  a  riyal  agency  as  a  "tip"  to  be 
Inveatlgsted,  and  If  verified  by  Independent 
investigation  the  newa  thus  gathered  is  sold. 
This  practice  complainant  admits  that  It 
L  baa  pursued  and  still  Is  willing  that  defend- 
ant shall  employ. 

Both  courts  held  that  comidalnant  could 
not  be  debarred  on  the  ground  of  unclean 
hands  upon  the  score  of  plradng  defendant's 
news,  because  not  shown  to  be  guilty  of 
sanctioning  this  practice. 

As  to  eecurlDg  "tips"  from  «  competing 
news  agency  the  District  Court  (240  Fed, 
fiOl,  99S),  while  not  sanctioning  the  practice, 
found  that  both  parties  had  adi^ted  it  in 
•accordance  with  common  business  usage.  In 
the  belief  that  their  conduct  was  technically 
lawful,  and  hence  did  not  find  In  It  any  suffl- 
liatt  ground  for  attributing  unclean  hands 
to  complainant,  mie  Circuit  Court  of  Ap- 
peals (246  Fed.  247,  1B7  C.  O.  A.  436)  found 
that  the  tip  habit,  thou^  discouraged  by 
complainant,  was  "Incurably  Journalistic," 
and  that  there  was  "no  difficulty  In  discrimi- 
nating between  the  utilization  of  tips  and 
the  bodily  appropriation  of  another's  labor 
In  accumulating  and  stating  information," 
We  are  Inclined  to  think  a  distinction  ma> 
b«  drawn  between  the  utlllzatltHi  of  tips  and 
j|th«  bodily  appropriation  of  news  matter, 
•  altbar  la  Its  original  form  or  after  'rewriting 
aod  without  IndepoidanC  InvestlgatloQ  and 
veriflcatlon ;  whatever  may  appear  at  the 
final  hearing,  the  proofs  as  they  now  stand 
recognize  audi  a  distinction;  both  parties 
avowedly  recognize  tlie  practice  of  taking 
tips,  and  neither  party  alleges  It  to  be  un- 
lawful or  to  amount  to  unfair  competition  In 
tnialneaa.  In  a  line  of  English  cases  a  some- 
what analogous  practice  has  been  held  not  to 
amount  to  an  Infringement  of  the  copyrl^t 
of  a  directory  or  other  book  containing  com- 
plied Information.  In  Kelly  t.  Morris,  Ij,  B. 
1  111.  897,  701,  70e,  Vice  Oiancellor  Sir  WU- 
Uam  Page  Wood  (afterwards  Lord  Hatherly), 


dealing  with  snch  a  case,  nid  that  defendant 

"not  entitled  to  take  one  word  of  tbe  Informa- 
tion previously  pablidied  without  Independently 
working  out  the  matter  for  hiniBelf,  bo  aa  to 
arrive  at  the  same  result  from  the  same  com- 
mMi  aourcGB  of  Information,  and  the  only  use 
that  be  can  legitimately  make  of  a  previous  pub- 
lication Is  to  verify  bis  own  calculations  and 
results   whoi   obtained." 

Thla  was  followed  by  Vice  Chancellor  Glf- 
fard  In  Morrla  v.  Ashbee,  Xi.  B,  7  Eq.  S4. 
where  he  said: 

"In  a  ease  such  aa  this  no  one  has  a  right  to 
take  the  results  of  the  labonr  and  erpenie  in- 
curred by  another  for  the  purposes  of  a  rival 
publication,  and  thereby  save  hlmaelf  tbe  ex- 
pense and  labour  of  working  out  and  arriving 
at  these  resulta  by  some  independent  toad." 

A  similar  view  was  adopted  by  Lord 
Oiancellor  HaUierly  and  the  former  Vice 
Chancellor,  then  Giffard,  I*  J„  in  Pike  t. 
Nicholas,  L.  B,  6  Ch.  App.  Cas.  2BI,  and  short- 
ly afterwards  by  titte  latter  Judge  In  Morris 
V.  Wright,  I*  K.  5  Ch.  App.  Caa.  270,  287. 
where  he  aald,  commenting  upon  Pike  v. 
Nicholas:  'i 

"It  was  a  perfectly  legltlmete  course  for  tbe 
defendant  to  refer  to  tbe  plaintiff's  book,  and  it, 
taking  that  book  aa  his  guide,  he  went  to  the 
original  authorities  and  compiled  hla  book  from 
them,  he  made  no  unfair  or  Improper  use  of  tbea 
plaintlirs  book ;  and  so  here,  if  the  fact  be  that  J 
Mr.  Wright  used  the  plalntiff'a  'book  in  order* 
to  guide  himself  to  the  peraona  on  whom  it 
would  be  worth  his  while  to  call,  and  for  no 
other  purpoee,  he  made  a  perfectly  legitimate 
use  of  the  pUlntira  book." 

A  like  distinction  waa  recognized  by  the 
drcnlt  Court  of  Appealij  for  the  Second 
Circuit  In  Edward  Thompson  Co.  v.  Ameri- 
can Law  Book  Co.,  122  Fed.  022,  69  0.  (X  A. 
148w  62  L.  B.  A.  e07  and  In  West  Pub.  Co.  v. 
Edward  Thompson  Co.,  176  Fed.  833,  838,  100 
O.  C  A.  303. 

In  the  case  before  ua.  In  the  present  state 
of  Oie  pleadings  and  proofs,  we  need  go  no 
further  than  to  hold,  as  we  do,  that  the  ad- 
mitted pursuit  by  complainant  of  the  prac- 
tice of  taking  news  items  published  by  de- 
fendant's subscribers  as  tips  to  be  investi- 
gated, and.  If  Terlfled,  the  result  of  the  In- 
Tesilgation  to  be  sold — the  practice  having 
been  followed  by  defendant  also,  and  by 
newa  agencies  generally — is  not  shown  to  be 
audi  as  to  constitute  an  unconscientious  or 
Inequitable  attitude  towarda  its  adversary 
BO  as  to  fix  upon  complainant  the  taint  of 
unclean  hands,  and  debar  It  on  this  ground 
from  the  relief  to  which  It  Is  otherwise  en- 
tlUed. 

Then  la  scxne  criticism  of  the  Injunction 
that  was  directed  by  the  District  Court  upon 
the  going  down  of  the  mandate  from  tbe  Cliv 
cult  Court  of  Appeals.  In  brief.  It  restrains 
any  f  ^"g  or  g^^lrtfnl^J  i    ' 
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plalnanf  a  news,  either  bodily  or  In  ralMtance 
from  bnlledns  Ismied  b^  the  complainant  or 
any  of  Its  members,  or  from  editlona  of  their 
newspapers,  "until  Ui  commercial  value  at 
nmet  to  the  complainant  and  all  of  Ut  »«»- 
bert  Am  ii(ut«d  away."  Tlie  part  complained 
of  Is  the  clause  we  have  Italicized;  but  If 
this  be  tndeflnlte.  It  Is  no  more  bo  than  the 
eritldsm.  Perhaps  It  would  be  better  that 
the  terms  of  the  inJancUon  be  made  specific, 
and  BO  framed  as  to  conflne  the  restraint  to 
an  extent  consistent  vlth  the  reasonable  pro- 
2  tectlon  of  complainant's  newspapers,  each  In 

•  Its  own  area  and  for  a  specified  time  after  Its 
■publlcatloa,  against  the  competitive  use  of 

pirated  news  by  defendant's  customers.  But 
the  case  presents  practical  difficulties;  and 
we  have  not  the  materials,  either  In  the  way 
of  a  definite  suggestion  of  ajnendment,  or  In 
the  way  of  proofs,  upon  which  to  frame  a 
spedllc  injunction ;  hence,  while  not  express- 
ing ai^roval  of  the  form  adopted  by  the  Dis- 
trict Court,  we  decline  to  modify  It  at  this 
preliminary  stage  of  the  case,  and  will  leave 
that  court  to  deal  with  the  matter  upon  ap- 
propriate application  made  to  It  for  the  pur- 
pose. 

The  decree  of  the  Circuit  Court  of  Appeals 
will  be 

Affirmed. 

Mr.  Justice  diABEE  took  no  part  In  the 
consideration  or  dedslon  of  ttila  case. 

Ur.  Justice  HOUIES,  dissenUnc 
When  aa  nncopyrlgbted  combination  of 
words  Is  published  there  Is  no  general  right 
to  forbid  other  people  repeating  them — ^lu 
other  words  there  Is  no  property  In  the  com- 
bination or  in  the  thoughts  or  facts  that  the 
words  express.  Property,  a  creation  of  law, 
does  not  arise  from  value,  although  exdianKO- 
uble— a  matter  of  fact.  Many  exchangeabla 
values  may  be  destroyed  IntenUonally  with- 
out compensation.  Property  depends  upon 
exclualon  by  law  from  Interference,  and  a 
person  Is  not  excluded  from  using  any  combi- 
nation of  words  merely  because  some  one  has 
used  It  before,  even  If  It  took  labor  and  genius 
to  make  it  If  a  given  person  Is  to  be  pro- 
hibited from  making  the  use  of  words  that 
his  neighbors  are  free  to  make  some  other 
groond  must  be  found.  One  such  ground  Is 
vaguely  expressed  in  the  phrase  unfair  trade. 
Hila  means  that  the  words  are  repeated  by 
a  competitor  in  business  In  such  a  way  as 
^  to  convey  a  misrepresentation  that  materially 
« injures  the  person  who  flrst  used  them,  by 

•  appropriating  credit  of  some  kind  'which  the 
first  user  has  earned.  The  ordinary  case  la 
n  representation  by  device,  appearance,  or 
other  Indirection  that  the  defendant's  goods 
oome  from  (he  plalntltf.  But  the  only  reason 
why  It  is  actionable  to  make  such  a  represen- 
tation Is  that  It  tends  to  give  the  defraidant 
an  adTantsge  in  bis  co^petttloa  with  tbS 


plaintiff  and  that  it  la  thought  undeslrablo 
that  an  advantage  should  be  gained  bi  that 
way.  Apart  from  that  the  defendant  may 
use  Boch  unpatented  devices  and  uncopyrignt- 
ed  comblnatlona  of  words  as  be  likes.  Tb» 
ordinary  case,  I  say.  Is  palming  off  the  de- 
fendant's product  as  the  plaintiffs  but  the' 
same  evil  may  follow  from  the  opposite  falB»' 
hood — from  saying  whether  in  words  or  by 
Implication  tliat  the  plalntlET's  product  Is  thp 
defendant's,  and  that,  It  seems  to  me.  is  what 
has  hai^ned  here. 

Fresh  news  Is  got  only  b;  enterprise  and 
expense.  To  produce  such  news  as  It  is  pro- 
duced by  the  defendant  represents  by  Impl^ 
cstlon  that  It  has  neen  acquired  by  the  de> 
feud  ant's  enterprise  and  at  Its  expense^ 
When  It  comes  from  one  of  the  great  news 
collecting  agencies  like  the  Associated  rreat, 
the  source  generally  is  Indicated,  plainly  Im- 
porting that  credit;  and  that  such  a  repre- 
sentation is  Implied  may  be  Inferred  wltb 
some  confidence  from  the  unwillingness  of 
the  defendant  to  give  the  credit  and  tell 
the  truth.  If  the  plaintiff  produces  the  Lews 
at  the  same  time  that  the  defendant  does,  the 
defendant's  presentation  impliedly  denlra  to 
the  plaintiff  the  credit  of  collecting  the  facts 
and  assumes  that  credit  to  the  defeadant. 
If  the  plaintiff  is  later  In  Western  cities  It 
naturally  will  be  supposed  to  have  obtAlned 
Its  Information  from  the  defendant  The 
falsehood  is  a  little  more  subtle,  the  ln|ury, 
a  Uttle  more  Indirect,  than  In  ordinary  cases 
of  unfair  trade,  but  I  think  that  tne  princi- 
ple that  condemns  the  one  condemns  the  oth- 
er. It  1b  a  question  of  how  strong  an  luftisloB 
of  fraad  Is  necessary  to  turn  a  flavor  Into  a 


polscHL  The  dose  seems  to  me  BtrongS 
'enough  here  to  need  a  remedy  from  the  law.  • 
But  as,  in  my  view,  the  only  ground  of  com- 
plaint that  can  Iw  recognized  without  legis- 
lation Is  the  Implied  misstatement.  It  can*  be 
corrected  by  etetjng  the  truth;  and  a  soit- 
sble  acknowledgment  of  the  source  la  all 
that  the  plaintiff  can  require.  I  think  that 
within  the  limits  recognized  by  the  dedaloQ 
of  the  Court  the  defendant  sbould  be  en- 
joined from  publishing  news  obtained  frotn 
the  Associated  Press  for  hours  after 

publication  by  the  plaintiff  unless  it  gives  ex- 
press credit  to  the  Associated  Press;  the 
number  of  hours  and  the  form  of  ucknowl- 
edgment  to  be  settled  by  the  District  Court. 

Mr.  Justice  MdEENNA  concurs  In  tbln 
oplnloo. 

Mr.  Justice  BRANDEIS,  dlssenung. 

There  are  pubUshed  In  the  United  States 
about  2,500  daily  papera.i  More  than  800  of 
them  are  supplied  with  domestia  and  foralcn 
news  of  general  interest  by  the  Associated 
Press— a  corporation  without  capital  stock 

>  Bm  Amarloui  Nswipapar  Aaniial  an<  Otnatarj 
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wblA  dOM  not  sell  news  OfC  earn  or  seek  to 
earn  profits,  but  serves  merely  as  an  Instru- 
loentalltf  by  means  of  which  tbese  papers 
snpfdy  tbemselves  at  Joint  expense  with  such 
aeWB.  Papers  not  members  of  the  Associated 
Press  depend  for  their  news  of  genenil  In- 
9terest  largely  upmi  agencies  organized  for 
9proflt>  Among  these  agen'des  is  the  Inter- 
national News  Serrictt  which  snpplles  news  to 
about  400  subscribing  papers.  It  haa,  like 
the  Associated  Press,  bureaus  and  corre- 
spondents in  tills  and  foreign  countries;  and 
Its  annual  expenditures  in  gathering  and  dls- 
trtbntlng  news  ia  abont  {2,000,000.  Erer 
since  its  organization  in  1909,  It  has  includ- 
ed among  the  sources  from  which  it  gathers 
news,  copies  (purchased  in  the  open  market) 
of  early  editions  of  some  papers  published 
by  members  of  the  Associated  Press  and  the 
baUetlns  publicly  posted  by  tbem.  These 
Ham,  which  constitute  but  a  small  part  of 
the  news  transmitted  to  its  subscribers,  are 
generally  rerifled  by  the  International  News 
Serrlcs  before  transmission ;  bat  frequently 
Items  are  transmitted  without  verification ; 
and  occasionally  even  without  being  re-writ- 
ten. In  no  case  Is  the  fact  disdosed  that 
BUcti  item  was  suggested  by  or  taken  from  a 
paper  or  bulletin  published  by  an  Associated 
Press  member. 

No  question  o(  statutory  copyright  la  In- 
Tolved.  The  sole  question  for  our  consldera- 
Hon  Is  this:  Was  the  International  News 
Service  properly  enjoined  from  using,  or 
causing  to  be  used  gainfully,  news  of  wlilch 
it  acquired  knowledge  by  lawful  means 
(namely,  by  reeding  publicly  posted  bulletins 
or  papers  purchased  by  it  in  the  open  mar- 
ket) merely  because  the  news  had  been  orig- 
inally gathered  by  the  Associated  Press  and 
continued  to  be  of  value  to  some  of  Its  mem- 
bvs,  or  because  It  did  not  reveal  the  source 
from  which  It  was  acquired? 

The  "Ucker"  cases,  thff  cases  concerning 
literary  and  artistic  compositions,  and  cases 
of  unfair  competition  were  relied  upon  in 
support  of  the  injunction.  But  It  is  admitted 
that  none  of  those  cases  affords  a  complete 
analogy  with  that  before  us.  The  question 
presented  for  dedsloa  is  new,  and  It  is  im- 

News  is  a  report  of  recent  occurrences. 
8  The  business  of  the  news  agency  Is  to  gather 
8  syatematlcally  knowledge  'of  such  occurrences 
of  interest  and  to  distribute  reports  thereof. 
The  Associated  Press  contoided  that  knowl- 
edge so  acquired  is  property,  because  It  coats 
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money  and  labor  to  produce  and  because  It 
has  valne  tor  wtalcb  those  who  have  it  not 
are  ready  to  pay;  that  it  r^nains  property 
and  is  entitled  to  protection  as  long  as  It  has 
commerdal  value  as  news;  and  that  to  pro- 
tect it  effectively,  the  defendant  must  be  en- 
joined from  making,  or  causing  to  be  made, 
any  gainful  use  of  It  while  it  retains  such 
valua  An  essential  element  of  Individual 
property  Is  the  legal  right  to  exclude  others 
from  eejoylng  It.  If  the  property  is  private, 
tbe  right  of  exclusion  may  be  absolute;  If 
the  property  Is  affected  with  a  public  inter- 
est, tbe  right  of  extduslon  is  qualified.  But 
the  fact  that  a  product  of  the  mind  baa  coat 
Its  producer  money  and  labor,  and  haa  a  val- 
ue for  wldch  others  are  willing  to  pay,  Is  not 
sufficient  to  ensure  to  it  this  legal  attrlbuta 
of  property.  The  general  rule  of  law  Is, 
that  tbe  noblest  of  human  productions — 
knowledge,  truths  ascertained,  conceptions, 
and  Ideas — become,  after  voluntary  communi- 
cation to  others,  free  as  the  air  to  common 
use.  Upon  these  Incorporeal  productlona  the 
attribute  of  property  is  continued  after  sn(± 
communication  only  in  certain  classes  <ii 
csAes  where  public  policy  has  seemed  to  de- 
mand It.  These  exceptions  are  confined  to 
productions  which.  In  some  degree,  involve 
creation.  Invention,  or  discovery.  But  by  no 
means  all  such  are  endowed  with  this  attri- 
bute of  proF>erty.  The  creations  which  are 
recognized  as  prc^erty  by  the  common  law 
are  literary,  dramatic,  musical,  and  other 
artistic  creations;  and  these  have  also  pro- 
tection under  the  copyright  statutes.  Hie 
Inventions  and  discoveries  upon  which  this 
attribute  of  property  Is  conferred  only  by 
statute,  are  the  few  comprised  within  the 
patent  law.  There  are  also  many  other  cases 
In  which  courts  Interfere  to  prevent  enrtall-  ^ 
mcnt  of  plalnttffs  enjoyment  of  Incorporeal  a 
productions ;  and  in  which  the  'right  to  relief* 
Is  aEt«ii  called  a  property  right,  but  Is  sndi 
only  in  a  special  sensa  In  those  cases,  the 
plaintiff  has  no  absolute  right  to  the  protec- 
tion of  Us  production;  he  has  merely  the 
qualified  right  to  be  protected  as  against  the 
defendant's  acts,  because  of  tha  special  rela- 
tion in  which  the  latter  stands  or  the  wrong- 
ful meUiod  or  means  employed  In  acqnlring 
the  knowledge  or  the  manner  In  which  It  Is 
used.  ProtectI<Hi  of  this  diaracter  Is  afford* 
ed  where  the  suit  Is  based  upon  t»ea<di  of 
contract  or  of  tmst  or  upon  unfair  compe- 

UUOD. 

^e  knowledge  for  whldi  protectitHi  Is 
sought  In  the  case  at  bar  la  not  of  a  kind 
upon  which  the  law  has  heretofore  cnntemA 
the  attributes  of  property;  nor  Is  the  man- 
ner of  its  acquisition  or  use  nor  the  purpose 
to  which  it  is  applied,  sutH  as  has  hereto- 
fore been  recogidzed  t8  entitling  a  plaintiff 
to  relief. 

First  PlalntUTs  principal  reliance  was  up- 
on the  "tickw"  cases ;   bat  they  do  not  aajK 
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port  Ua  oontentloii.  The  leading  cases  on  i 
tills  subject  rest  the  grant  of  relief,  not  upon 
tbe  existence  of  a  general  propertir  right  in , 
news,  but  upon  tlie  breacli  of  a  contract  or ' 
trust  concerning  the  use  of  news  conununl- 
cated ;  and  that  element  is  lacking  here.  In 
Board  of  Trade  r.  Christie  Grain  &  8to(^ 
Co.,  196  n.  S.  236,  250,  25  Sup.  Ct  637,  689 
<49  Ii.  Ed.  1031)  the  court  said  the  Board— 
"does  not  lose  Its  rlgliti  by  commvnicatiiir  the 
result  (the  quotations]  to  persons,  aven  If  manr, 
in  confidential  relations  to  Itself,  under  •  cod' 
tnet  not  to  make  It  public,  and  strangers  to 
the  trust  will  be  reatralued  from  getting  at  the 
knowledge  by  inducing  a  breadi  of  trust  and 
using  knowledge  obtained  by  such  a  breadt," 

And  It  Is  also  stated  there  (lOS  U.  S.  201, 
25  Sup.  Ct  640,  4«  Ia  Ed.  1031) : 

"Time  Is  of  the  essence  In  matters  like  this, 
and  it  fairly  may  be  said  that,  if  the  contracts 
with  the  pMntitr  are  kept,  the  information  will 
not  become  public  property  until  the  plaintilf 
tws  gained  Its  reward." 

^  nie  only  other  case  In  this  court  which  re- 
g  latcs  to  this  subject  is  Hunt  v.  N.  X.  Cotton 
ffEichange,  205  U.  B.  "322,  27  Sup.  Ct.  520,  Bl 
h.  Ed.  821.  Willie  the  opinion  there  refers 
the  protection  to  a  general  property  right  In 
the  quotations,  the  facts  are  substantially 
the  same  as  those  In  the  Christie  Case,  which 
is  the  chief  authority  on  which  the  decision 
is  based.  Of  the  cases  In  the  lower  Federal 
courts  and  in  the  state  courts  it  may  be  said, 
that  moat  of  them  too  can,  on  their  facts,  tie 
reconciled  with  this  prindple,  though  much 
of  the  language  of  the  courts  cannot  be.>  In 
spite  of  anything  tliat  may  appear  in  these 
oases  to  the  contrary  It  seems  that  the  true 
principle  Is  stated  In  the  Christie  Case,  that 
the  collection  of  quotations  "stands  like  a 
trade  secret"  And  in  Dr.  Miles  Medical  Co. 
T.  Park  A  Sons  Ca,  220  U.  S.  373,  402,  31 
Sup.  Ct  376,  382  (56  L.  Bd.  602),  this  court 
says  of  a  trade  secret : 


'Board  o(  Tnda  ol  Citr  of  Chlciso  v.  Tacker. 
m  Pad.  SW,  117  C.  a  A.  S6:  Board  of  Trado  of 
Ctty  of  Chicago  T.  Prlcg,  113  Fad.  SSS.  UO  C.  C.  A. 
an:  KcDaarmott  CommlialDD  Co.  v.  Board  of 
Trada  of  Citr  of  Cbtcaco.  Its  Pad.  Nt  TT  C.  C.  A. 
«n,  T  L.  R.  A  (N.  B.)  S8>,  S  Ann.  Caa.  TBtti  Board 
of  Tnda  T.  Olla  CommiuloD  Co..  Itf  Fad.  a.  Tt 
C  C.  A.  »:  National  Tel.  Nan  Co.  t.  WaaUni 
Oalon  TaL  Co.,  11>  Fed.  ZM,  U  a  a  A.  IM.  M  L. 
R.  A  nt;  miDoli  CommlaaloB  Oo.  t.  Claraland 
Tal.  Co„  lu  Fed.  Ul,  M  C.  C.  A  KB;  Board  of 
Trad*  T.  Haddra-Krall  Co.  (a  O.)  10>  Fad.  T»; 
Cleralaad  Tal.  Co.  t.  SIod*  [a  O.)  lOS  Fad.  TM; 
Board  of  Trad*  v.  G.  B.  Thomaon  Commiaalon  Co. 
(C.  C.)  KB  Fed.  902;  Klarsan  t.  Unnbattan  Quo- 
tation Tetegraph  Co.,  50  How.  Prac  (N.  T.)  IM. 
Tha  bill  Id  P.  W.  Dodga  Co.  t.  Conatmetion  In- 
(ormatlan  Co..  m  Uaaa.  d,  M  N.  B.  !(M,  (0  L.  R. 
A  no.  IT  Am.  BL  Rap.  411,  ni  eipreaalj  baaad  on 
fcraach  of  oontract  or  □(  truat.  It  liaa  bean  aag- 
gaatad  tbat  a  Board  of  Trade  baa  a  rl^t  of  prop- 
«rtr  In  Ita  qiiotatlooi  bacauae  tha  facta  reported 
eiiglnatad  In  Ita  aicbanse.  Tbe  point  baa  been 
1  aareral  tlmea  In  tba  caaea,  but  no  great 
la  tn  bare  been  attacbed  to  tL 


plainant  la  entitled  to  be  protected  agalnat  in- 
vasion of  Ita  right  in  tha  proceaa  by  fraud  or 
by  breach  of  trust  or  contract" 

See  John  D.  Park  &  Sons  Co.  t.  Hartman. 
163  Fed.  24,  20,  82  O.  a  A.  168,  12  L.  B.  A. 
(N.  S.)  136. 

Tbe  leading  English  case,  Esctiange  Tele- 
graph Co.  T.  Gregory  &  Co.,  [1896]  1  Q.  B 
147.  is  also  rested  dearly  upon  a  breach  ofg 
contract  or  trust,  although  there  is  some  *ref-  • 
erence  to  a  general  property  right  The 
later  English  cases  seem  to  have  rightly  un- 
derstood the  basis  of  the  decision,  and  they 
hare  not  sought  to  extend  It  further  than 
was  Intended.  Indeed,  we  find  the  positive 
sDggestlon  in  some  cases  that  the  only  ground 
for  relief  Is  the  manner  in  which  knowledge 
of  tbe  report  of  the  news  was  acquired.* 

If  the  news  Involved  in  the  case  at  bar  had 
Iieen  posted  In  violation  of  any  agreement  be- 
tween the  Associated  Press  and  its  members, 
questions  similar  to  those  In  the  "ticker" 
cases  might  have  ailsat.  But  the  plaintiff 
docs  not  contend  tbat  the  portliis  was  wrong- 
ful or  that  any  papan  wai*  wnmgfuUy  Is- 
sued by  Ita  subscribers  On  tbe  contrary  It 
la  conceded  that  both  the  bnlletlna  and  the 
papers  were  Issued  tn  accordance  with  the 
regulations  of  tbe  plaintitC.  Under  such  cir- 
cumstances, for  a  reader  of  tbe  papers  pur- 
chased in  the  open  market  or  a  reader  of 
the  bnlletlns  publicly  posted,  to  procure  and 
use  gainfully,  information  therein  contained, 
does  not  Involve  Inducing  any  one  to  commit 
a  breach  eitber  of  contract  or  of  trust,  or 
committing  or  in  any  way  abetting  a  breach 
of  ccmfldence. 

Second.  Flalntitr  also  relied  upon  tbe  caa> 
es  which  bold  that  tbe  common  law  right  of 
tlie  producer  to  prohibit  copying  is  not  lost 
by  the  private  drculatlon  of  a  literary  com- 
position,  tbe  delivery  of  a  lecture,  tbe  ax-  3 
lil*bitlon  of  a  pninHny,  or  the  performance  of  • 
a  dramatic  or  musical  composition.*    These 


•In  Eicbaago  Talagraph  Co„  I.td.,  t.  Howard, 
a  Tlmei  Law  Rep.  ITE,  177.  It  Is  InUmated  thai  It 
woQld  ba  parfecUr  permlaalbla  tor  tba  delandant  to 
take  tba  ecora  fmni  a  newapaper  aupplled  br  tha 
plaintiff  and  pnbtlab  It.  And  It  la  aucgeitad  In  TBx- 
cbanga  Telegraph  Co.,  Ltd.,  v.  Canlral  Nawa,  Ltd., 
[1S9T]  1  Cb.  ti  H,  tbat  tbera  are  aourcea  tron 
wblob  tba  defendant  mlgbt  be  able  to  get  tbe  Ln- 
tormatlon  collected  b:r  tbe  plalntut  and  publlah  II 
wttbout  commltUng  mar  vrong.  Coplnger,  Law  ol 
Coprrlgbt  (Gtb  Bd.)  p.  8S,  explains  tba  Orerirr 
Caia  on  tbe  baala  of  the  breacb  of  confldence  In- 
TolTed.  Rlcbardaon,  Law  ol  Coprrlgbt.  p.  H.  alao 
Incllnaa  to  put  tba  oaaa  "on  tba  tooting  at  Impllad 

•  PaiTla  V.  Frabman,  t»  TT.  B.  U4,  SI  Sap.  Ct  MI, 
Se  I.  Ed.  iHl:  American  Tobacco  Co.  t,  Werck- 
malater,  xn  D.  B.  lU,  W.  Ig  Bup.  Ct  Tl,  tl  L.  Ed. 
108,  It  Ann.  Caa.  GK:  DnlTeraal  Film  Hfg.  Co.  t. 
Copperman,  US  Fed.  577.  134  a  C.  A  JOS;  Warck- 
melHMr  V.  American  Lltbograpblo  Co..  134  Pod,  m. 
(SCO.  Am.  eSL.R.A  Ul:  Drammond  v.  Alta- 
niue  (C.  C.)  flO  Fed.  XSS:  Boudcault  t.  Hart,  11 
Btatcbl.  a.  Fed.  Caa.  No.  ISK:  Crowe  v.  Aiken. 
1  BIh.  toe.  Fed.  Caa.  No.  (441;    Boucleanit  t.  Fox. 
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cases  net  upon  Oie  Eronnd  that  the 
law  recognizes  snch  prodnctloDa  as  property 
which,  despite  reatricted  commtmlcadtMi,  ctra- 
tlnnes  until  there  Is  a  dedlcatloa  to  the  pub- 
lic nnder  the  copTT^t  statutes  or  otherwise. 
But  they  are  Inapplicable  for  two  reasODs: 
(1)  At  common  law,  as  under  the  copyright 
acts,  tntellectnal  productions  are  entitled  to 
such  protection  only  U  there  is  underneath 
something  erlncing  the  mind  of  a  creator  or 
originator,  however  modeet  the  requirement. 
The  mere  record  of  Isolated  happenings, 
whether  in  words  or  by  photographs  not  In- 
TolTlng  artistic  skill,  are  denied  such  protec- 
tion.* (2)  At  common  law,  asunder  the  copy- 
right acts,  the  element  In  Intellectual  pro- 
ductions which  secures  such  protection,  la 
Dot  the  knowledge,  truths.  Ideas,  or  emotions 
which  the  composition  expresses,  but  the 
form  or  sequence  In  which  they  are  express- 
^ed;  that  is,  "some  new  collocation  of  vid- 
§  ttl«  or  audible  points — of  lines,  colors,  sounds, 
•  »r  *words."  See  Whlte-Smltb  Music  Co.  v. 
Apollo  Co.,  209  D.  8.  1,  19,  28  Sop.  Ct  819, 
62  L.  Ed.  ese,  14  Ann.  Cas.  628;  Kalem  Co. 
T.  Harper  Bros.,  222  U.  S.  5S,  03.  32  Sup.  Ct 
20,  66  li.  Ed.  92,  Ann.  Cas.  IQISA,  128S.  An 
author's  theories,  suggestions,  and  specula- 
tions, or  the  systems,  plans,  metbods,  and 
arrangements  of  an  originator,  derive  no 
such  protection  from  the  statutory  copyright 
of  the  book  in  which  they  are  set  forth  ;r 
and  they  are  likewise  denied  such  protection 
at  common  law.« 

That  news  is  not  property  in  the  strict 
sense  is  illustrated  by  the  case  of  S^rta  and 
General  Press  Agency,  Ltd.,  t.  "Our  Dogs" 
'  Poblisttlng  Co„  Ltd.,  11916]  2  E.  B.  880,  where 
the  plaintiff,  the  assignee  of  the  right  to 
lihotograph  the  exhibits  at  a  dog  show,  waa 
refused  an  Injunction  against  deCendant  who 

T.  Orlttaodan,  1  HcLmui,  tOD,  Fed.  Cu.  No.  lOU; 
TompUai  t.  Halleck,  in  Uau.  S!.  IS  Am.  Rtp.  480; 
AnnMOD  *.  Baker,  a  K.  J.  Sq.  IK,  11  Atl.  177; 
Caird  r.  BIme,  L.  R.  11  App.  cu.  aM;  Nlcol*  T. 
PlUruul,  L.  R.  M  Ob.  D.  tT4;  Ab«ni«Uir  v.  HutchlD- 
•OD,  t  !•  J.  <0.  B.)  Ch.  Mt;  Tuniar  t.  Robluoo, 
ID  Ir.  Xa.  Rep.  ISI. 

•Oompkre  Blelitela  t.  Donaldion  Llthognphlnf 
Co.,  les  U.  B.  139,  150.  tt  Sup.  Ct.  t»8,  47  L.  Ed.  UO; 
Hlsslne  t.  KeuDal,  14O  V.  B.  428,  4U,  11  Bup.  CU  m. 
W   L.    &d.   4n;     Burrov-Olln   UtUognphlc    Co.   t. 

scroDT.  Ill  n.  8.  a.  «-a.  t  Bup.  ct  rt,  is  l.  Ed. 

U»:  Bftker  T.  Beldea.  101  V.  8.  n.  106,  lOt,  IS  U 
Bd.  B41:  CltjrtoD  T.  Stons.  1  Falna,  IBZ,  Fed.  Cti. 
No.  t,«n:  NrUoiuI  Tal.  Nawa  Co.  v.  Watara  Un- 
ion Tel.  Co.,  Ill  Fed.  W.  IM-SSS,  Eg  0.  C.  A.  US. 
«D  U  R.  A.  eOfi:  Bsaka  Law  Pub.  Co.  v.  Lavjan- 
Co-operatlva  Pub.  Co.,  US  Fad.  I«S,  Ml.  M  C.  a  A. 
«:.  17  A  DEI.  Cu.  tE7. 

'Baker  t.  Selden.  101  D.  fl.  N,  a  I^  Bd.  Ml: 
Perrt>  y.  Heiamer.  99  U.  3.  «T4.  IS  L.  Ed.  SOS; 
Borne,  i.  Miner  (C.  C.)  12!  Fed.  tSO,  til :  Bumell 
V.  Cbawa  {C.  C.I  S3  Fed.  993:  Tate  t.  Fullbrook. 
pans]  1  K.  D.  821;  Chilton  v.  Progreae  Printing  A 
Fubltahing  Co..  [IS9E]  I  Cb.  t9.  U;  Kernick  a  Co. 
V.  Lawrcacs  A  Co.,  L.  R.  £S  Q.  B.  D.  99  :  Plka  *. 
Nlcbalaa.  L.  R.  t  Ch.  App.  SI. 

*  Drittol  T.  Equitable  Life  AuuniDce  Sovlttr.  lit 
K  r.  Ml.  no  N'.  E.  OK,  28  Am.  St.  Rep.  ttS;  Hatklna 
f.   R^an.  71  N.  J.  Eq.  G7t,  M  AtL  tJS. 


hsd  also  taken  pictures  of  the  show  and  was 
publishing  them.  The  court  said  that,  ex- 
cept in  so  far  as  the  iK»sessIon  of  the  laud 
occupied  by  the  show  enabled  tha  proprietors 
to  exclude  people  or  permit  them  on  condi- 
tion that  they  aeree  not  to  take  photographs 
(which  condition  was  not  Imposed  in  that 
case),  the  proprietors  had  no  exdoedve  right 
to  photograph  the  show  and  could  therefore 
grant  no  such  right  And  it  was  further 
stated  that,  at  any  rate,  no  matter  what  con- 
ditions might  be  Imposed  upon  those  enter- 
ing the  grounds,  if  the  defendant  bad  been 
on  top  of  a  honse  or  In  some  position  where 
he  could  photograph  the  show  without  In- 
terfering with  the  physical  property  of  the 
plalntlft,  the  plaintiff  would  have  no  right 
to  stop  him.  If,  when  the  plaintiff  create* 
the  event  recorded,  he  Is  not  entitled  to  theS 
exclusive  first  pubUcatlon  of  the  'uewa  (in* 
that  case  a  photograph}  of  the  event,  no  rea- 
son can  be  shown  why  he  should  be  accorded 
such  protection  as  to  events  whldi  he  simply 
records  and  transmits  to  other  parts  of  the 
world,  though  with  great  expenditure  of  time 
and  money. 

Third.  If  news  be  treated  as  possesdng  the 
characteristics  not  of  a  trade  secret,  but  of 
literary  property,  then  the  earliest  Issue  of 
a  paper  of  general  drcnlatlon  or  the  earliest 
public  posting  of  a  bulletin  which  embodies 
such  news  would,  under  the  established  mles 
governing  literary  property,  operate  as  a  pub- 
Ucatlon, and  all  property  tn  the  news  would 
then  cease.  Resisting  this  conclusion,  plain- 
tiff relied  upon  the  casee  which  hold  that  on- 
copyrighted  Intellectual  and  artistic  property 
survives  private  drcnlatlon  or  a  reatricted 
publication;  and  it  contended  that  In  each 
Issue  of  each  paper,  a  restriction  is  to  be 
Implied,  that  the  news  shall  not  be  used  gain- 
fully Id  competition  with  the  Associated 
Press  or  any  of  Its  members.  There  is  no 
basis  for  such  an  impllcatloa.  But  it  Is, 
also,  well  settled  that  where  the  publication 
Is  in  fact  a  general  one — even  express  words 
of  restriction  upon  use  are  inoperative.  In 
other  words,  a  general  publlcaUon  la  effec- 
tive to  dedicate  literary  property  to  the  pub- 
lic, regardless  of  the  actual  intent  of  its 
owner.*  In  the  cases  dealing  with  lectnras, 
drsmattc  and  musical  performances,  and  art 
exhibitions,!  0  upon  which  plalntltf  relied, 
there  was  no  general  publication  in  print 
comparable  to  the  iuue  of  dally  newspapers 
or  the  unrestricted  public  posting  of  bul- 
letins. The  prlndplea  governing  those  cases 
dlfCer  more  or  less  in  application.  If  not  In 
theory,  from  the  principles  governing  the  Is-  b 
sue  of  printed  copies;  'and  in  so  far  as  they  • 

ewelere-    Mercantile   Asancy   v.  Jewelaia"   Pob- 

Ing  Co.,  UE  N.  Y.  Ul.  49  N.  BL  ffTS,  41  L.  B.  A. 

US.  S3  Am.   Bt-  Rep.  tK:     WagDW  V.  CoDiied   (a 

C.)  12s  Fed.  73S,  801:    Larrowe-LolHtU  v.  OXonsta- 

■—   (C.  C.)  88  Fed.  898. 


at  Copyrltbt.  11.  Ut. 
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do  differ,  tbej  bare  no  appUcatloD  to  the  case 
>tb«r. 

Fourth.  Plaintiff  further  contended  that 
defendant's  practice  constitutes  unfair  com- 
petltloD,  because  there  is  "approprlatloa 
wlibont  cost  to  Itself  of  values  created  by" 
the  plaintiff;  and  It  la  upon  tbls  ground  that 
the  decision  of  this  court  appears  to  be 
based.  To  apprcvrlate  and  use  for  profit, 
knowledge  and  Ideas  pi'oduced  hj  other  men, 
without  making  compensation  or  even  ac- 
knowledgment, maj  be  Inconsistent  with  a 
Uner  sense  of  propriety;  but,  with  Qie  ex- 
ce|;tiOD8  indicated  above,  the  law  has  here- 
tofore sanctioned  the  practice.  Thus  ft  was 
held  that  one  may  ordlnarllr  make  and  sell 
anything  In  any  form,  may  copy  with  exact- 
ness ttiat  which  another  has  produced,  or 
may  otherwise  use  his  Ideas  without  bis  con- 
sent and  without  the  payment  of  compensa- 
tion, and  yet  not  Inflict  a  legal  ln]urT;ii 
and  that  ordioarlly  one  Is  at  perfect  liberty 
to  find  out,  if  he  can  by  lawful  means,  trade 
secrets  of  another,  however  valuable,  nnd 
then  use  the  knowledge  so  acquired  gainfully, 

S  although  it  cost  the  original  owner  much  In 
•Cort  and  in  money  to  collect  or  produce.'* 
•  'Such  taking  and  gainful  use  of  a  product 
of  ahether  which,  for  reasons  of  public  poli- 
cy, the  law  has  refused  to  endow  with  the 
attributes  of  property,  does  not  become  un- 
lawful because  the  in-oduct  happens  to  hare 
been  taken  from  a  rival  and  Is  used  In  com- 
petition with  him.  The  unfairness  In  compe- 
titiOD  which  hitherto  has  been  recognized  by 
tbe  law  as  a  basis  for  relief,  lay  in  the  man- 
ner or  means  of  conducting  the  busluess; 
and  the  manner  or  means  held  legally  unfair, 
Involves  either  fraud  or  force  or  tbe  doing 
of  acts  otherwise  prohibited  by  law.  In  the 
"passing  off"  cases  (the  typical  and  most 
common  case  of  unfair  competition),  the 
wrong  consists  In  fraudulently  representing 
by  word  or  act  that  defendant's  goods  are 
those  of  plaintiff.  See  Hanover  Milling  Co. 
V.  Metcalf,  ^0  U.  S-  403,  412,  413,  38  Sup.  Gt. 
SS7,  60  Ii.  Ed.  71S.    In  the  other  cases,  the 

"  rUgS  U>DuC>Gturln|  Co.  v.  Halwkr,  ITS  Ut,n. 
St.  U  V.  B.  Sffl:  SrlBtol  V.  Equluble  Uta  Auur- 
■nn  Socletr,  U3  N.  T.  Kt.  30  N.  B.  «6,  ?S  Am. 
SL  Rap.  669:  Kayilone  Trpe  PouniliT  t,  PoMUiid 
PQbllmhlns  Co..  13t  Fed.  CM,  108  a  C.  A.  EOS. 

■*  Cbadwlck  V.  Covall,  Ul  Mui.  lU,  a  N.  B.  lOO, 
<  U  R.  A.  tJ9,  U  Anu  St.  Sip.  UIi  Tabor  v.  Holt- 
mm.  lis  N.  Y.  W.  U,  a  N.  E.  U.  le  Am.  St.  Rep. 
710:  Jama  t.  Jamw,  L.  R.  U  Eg.  411.  Kren  wben 
knoTltdga  !■  compiled,  ml  in  ■  dlclloaarr,  and 
coprrl  allied.  Ui*  ■u(gf*Uona  and  aaurcM  tbe  rain 
mar  b*  EreelT  naed  br  a  lalsr  compiler.  The  copy- 
rlibt  protection  merelr  prevent*  bl)  taking  the  altl- 
atu  data  while  aToldlng  the  labor  and  eipeaee 
iDvolTvd  Id  oomplltng  them.  Pike  v.  Nlcboias,  li. 
R.  I  Ch.  App.  »1:  HorrU  t.  Wrigbt.  I^  R.  I  Ch. 
App.  trt;  Bdward  Thampaon  Co.  v.  Amaricui  Law 
Book  Co.,  Ul  Fad.  ML  «  C.  a  A.  Ut,  n  U  X.  A. 
407;  Wait  Pub.  Co.  v.  Sdward  Thampaon  COm  ITt 
Fad.  m,  1«  0.  0.  A.  m.  It  la  aaaumed  that  In  tha 
aboanco  ol  eoprrl^t,  tha  data  complied  could  be 
frialr  naad.  Sea  HorrU  v.  AabbM.  L.  R.  T  Bq.  14. 
«).  Compare  alao  Cbllton  v.  Pragraaa  FrlDtlni  a 
VnbtUUnt  Co.,  pM]  1  Cb.  Hi 


diversion  of  trade  was  effected  t&ron^  pby- 
aical  or  moral  (»erclon,  or  by  Indudng 
breaches  of  contract  or  of  trust  or  by  endc> 
log  away  employto.  In  some  others,  called 
cases  of  simulated  competitloi^  relief  was 
granted  because  defendant's  purixtse  was  un- 
lawful; namely,  not  competition  but  delib- 
erate and  wanton  deetructl<ai  of  plalutilTs 
business.  i>  g 

*Ihat  competltloii  Is  aot  nnfalr  in  a  legal  V 
sense,  merely  because  the  profits  gained  are 
oneemed,  even  U  made  at  the  exiwnse  of  a 
rival,  Is  shown  by  many  cases  besides  thosa 
referred  to  above.  He  who  follows  the  pity 
ueer  Into  a  new  market,  or  who  engages  in 
the  manufacture  of  an  article  newly  Intro- 
duced by  another,  seeks  proflts  due  larg^  to 
the  labor  and  expense  of  the  first  adventur- 
er; but  the  law  sancttons.  Indeed  encourages^ 
the  pursult>«  He  who  makes  a  dty  known 
through  his  product,  must  sutnnit  to  sharing 
the  resultant  trade  with  others  who,  perhaps 
for  that  reason,  locate  there  later.  Canal  Co. 
V.  Clark,  13  Wall.  8U,  20  L.  Ed.  681;  BlglD 
National  Watfli  Co.  v.  lUlnols  Watch  Co, 
179  D.  S.  666,  67S,  21  Sup.  CL  270,  45  I.  Ed. 
365.  He  who  has  made  his  name  a  guaranty 
of  quality,  protests  In  vaia  when  another 
with  the  same  name  engages,  perhaps  for 
that  reascm,  in  the  same  lines  of  business; 
provided,  precaution  is  taken  to  prevent  the 
public  from  being  decdved  Into  the  belief 
that  what  he  Is  selling,  was  made  by  his 
competitor.  One  bearing  a  name  made  fa- 
mous by  another  Is  permitted  to  enjoy  the 
unearned  benefit  which  necessarily  flows 
from  such  use,  even  though  the  use  proves 
harmful  to  him  who  gave  the  name  value. 
Brown  Chemical  Oo.  v,  Meyer,  138  D.  S.  510, 
544,  11  Sup.  Ct.  625,  86  L.  Ed.  247;    Howei 

■■  "Tntat  Lawa  a  Unlalr  CompttlUon"  (IT.  S. 
Bnraau  of  Corporatloni,  Uarch  IE,  Ult)  pp.  SOl- 
131,  S32-4S11  Nlma.  Unfair  Competition  and  Trade- 
Marka.  c  XIX;  gparrr  a  Uatcblnioa  Co.  v.  Pom- 
mar  (D.  CA  1»9  Fed.  Wt,  tU;  Raclna  Paper  Ooodi 
Co.  T.  Dlttgen,  171  Fed,  en.  K  C.  C.  A.  (33:  Bchoo- 
wald  V.  Ragalne,  U  Okl.  US.  m  Pac  101,  39  L.  R. 
A.  (N.  a.1  854;  Attoraey  Qenaral  t.  Nalloaal  Cash 
Rrtlatar  Co.,  181  Mich,  n,  Ug  N.  W.  420,  Ann.  Gae. 
IBIED.  E38:  Wltkop  a  Holmaa  Co.  v.  Great  Atlantla 
*  PaclBo  Tea  Co.,  ■>  Iflac  Rap.  M.  Ul  N.  T.  Supp. 
MB,  iSi:  Danabeo  t.  Standard  Oil  Co.,  lU 
Iowa.  G18.  131  N.  W.  >71,  16  U  R.  A.  (N.  8.)  !G$; 
Tuttl*  T.  Buck,  in  UlDn.  14t,  lU  K.  W.  H«,  H  I^ 
R.  A.  (N.  8.)  tn.  in  Am.  Bt.  Rep.  446,  IS  Ann.  Caa. 
SOT. 

The  caMi  or  Fooctlpla  LImltM  v.  Bradlir  (C.  C.) 
m  Fad.  »51,  and  Preet-O-Llta  Co.  v.  Darla  (D.  O.) 
tot  Fed.  MT,  which  ware  atronglj  railed  upon  bv  the 
plaintiff,  contain  axpreaalona  Indicating  rights  poa- 
alblgt  broad  enough  to  auetain  tha  InJancUon  In  tha 
CBia  at  bar;  but  both  caiee  Involve  alameata  ot 
"pasilnt  oS."  Sea  alao  Preat-O-Llta  Co.  v.  Davla, 
ZU  Fed.  I4S,  m  C.  a.  A.  4*1;  Seanshllght  Qaa  Co. 
T.  Prait-O-LIU  Co.,  tU  Fed.  «»1,  Ul  C  C  A.  OS: 
Pren-O-Llta  Co.  v.  H.  W.  Bogan  (.0.  O.)  m  Fed. 
n£:  Prot-O-Uta  Co.  v.  Avarv  UghUng  Go.  (C.  C.) 
101  Fad.  HI.  in  Preat-O-Ut*  Col  v.  Ania  Acatrleoe 
Light  Co.  (a  a)  in  Fed.  M,  the  bill  waa  dlamlaa- 
ed  on  tha  groand  tliat  no  deception  waa  afcowli. 

I.  Ml 


v*^iOOglC 
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Scale  Go.  t.  Wyckoff,  8«uiuiu  &  BuMdIct, 
188  U.  8.  118,  2B  Sup.  Ct.  609,  «  L.  Bd.  972; 
DoDuell  T.  Herring-Hall-Marvln  Safe  Oot, 
208  U.  S.  267,  28  Sup.  Ct  28S,  ES2  L.  Ed.  481; 
Waterman  Co.  T.  Uodera  Pen  Co.,  2SS  O.  S. 
SS,  85  Sup.  CL  91,  09  L.  Ed.  142.  See  Sax- 
lehner  v.  Wagner,  216  U.  S.  3TS,  80  Sup.  CL 
29S,  U  L.  Ed.  525. 

Tbe  means  by  witlch  the  Intemattoual 
NewB  Service  obtalna  news  gatbered  b7  tbe 
ABBOdated  Press  Is  also  clearly  unobjection- 
able. It  Is  taken  fnxn  peters  boiigbt  in  tbe 
iopen  market  or  from  buIletluB  publicly  post- 
v«L  *No  breach  of  contract  such  aa  tbe  court 
considered  to  exist  In  Hltcbmon  Coal  ft  Coke 
Cb.  V.  antcbell,  246  n.  S.  229,  254,  88  Sup. 
Ct.  65,  62  L.  Ed.  260,  L.  R.  A.  19180,  497, 
Ann.  Cas.  1918B,  461;  or  of  trust  such  as 
was  pres^it  la  Morlson  v.  Moat,  9  Hare,  241 ; 
and  neltber  fraud  nor  force  Is  lavolred. 
me  manner  of  use  la  likewise  unobjection- 
able. No  refereuce  Is  made  by  word  or  by 
act  to  tbe  Associated  Press,  eltber  In  trans- 
mlttlng  tbe  news  to  subscribers  or  by  tbem 
In  publlahlng  It  In  tbeir  papers.  Neither 
tbe  Intematloual  News  Service  nor  Its  sub- 
scribers Is  gaining  or  seeking  to  gain  In  Its 
business  a  beneflt  from  the  reputation  of  the 
Associated  Press.  They  are  merely  using  Its 
product  without  making  compensation.  See 
Bamforth  v.  Douglass  Post  Card  &  Machine 
Co.  (G  C.)  158  Fed.  355;  Tribune  Co.  of  Chi- 
cago V.  AsBodated  Press  (0.  C.)  116  Fed.  126. 
That  they  have  a  legal  right  to  do,  because 
the  product  Is  not  property,  and  they  do  not 
stand  In  any  relation  to  tbe  Associated  Press, 
either  of  contract  or  of  trust,  which  other- 
wise precludes  sucb  use.  Tbe  argument  Is 
not  adranced  by  characterizing  such  taking 
and  use  a  misappropriation. 

It  Is  also  suggested  that  the  fact  that  de- 
fendant does  not  refer  to  the  Assodsted 
Press  as  the  source  of  tbe  news  may  furnish 
a  basis  for  the  relief.  But  tbe  defendant  and 
Its  subscribers,  unlike  members  of  the  Ab- 
sodated  Press,  were  under  no  contractual 
obligation  to  disclose  the  source  of  the  news; 
and  there  is  no  rule  of  law  requiring  ac- 
knowledgment to  be  made  where  uncopy- 
rlghted  matter  Is  reproduced.  The  Interna- 
tional News  Service  Is  said  to  mislead  its 
subscribers  Into  believing  that  the  news 
traosmitted  was  originally  gathered  by  it 
aud  that  they  in  turn  mislead  their  readers. 
There  is,  lu  fact,  no  representation  by  either 
of  any  kind.  Sources  of  Information  are 
sometimes  given  because  required  by  con- 
tract; sometimes  because  naming  the  source 
gives  authority  to  an  otherwise  Incredible 
statement ;  and  sometimes  the  source  is 
S  named  because  the  agency  does  not  wish  to 
•  take  tbe  *  responsibility  Itself  of  giving  cur- 
rency to  the  news.  But  no  rep  resents tlou 
can  properly  be  implied  from  omission  to 
mention  the  source  of  Informetion  except 
that  tbe  International  News  Serrloe  la  traoa- 


mlttlng  news  wbldi  it  believes  to  be  cradl- 
ble. 

Nor  is  the  use  made  by  the  International 
News  Service  of  the  information  takra  from 
papers  or  bulletins  of  Associated  Press  mem- 
bers legally  objectionable  by  reason  of  the 
purpose  for  which  It  wss  employed.  The 
acts  here  complained  of  were  not  done  for 
the  purpose  of  Injuring  the  business  of  tbe 
Assodated  Press.  Their  purpose  was  not 
even  to  divert  Its  trade,  or  to  put  it  at  a  dis- 
advantage by  lessening  defendant's  neces- 
sary expenses.  The  purpose  was  merely  to 
supply  subscribers  of  the  International  News 
Service  promptly  with  all  available  news. 
The  suit  Is,  OS  this  court  declares,  in  sub- 
stance one  brought  for  the  benefit  of  tlte 
members  of  the  Associated  Press,  who  would 
t>e  proper,  and  exc^t  for  their  number  per- 
haps necessary,  parties;  and  the  plaintiff 
conducts  the  suit  as  representing  their  Inter- 
ests. It  thus  appears  that  the  protection  giv- 
en by  the  Injunction  U  not  actually  t«  the 
business  of  tbe  complainant  news  sgency; 
for  this  ageni?  does  not  sell  news  nor  seek 
to  earn  profits,  but  is  a  mere  instrumentality 
by  which  800  or  more  newspapers  collect 
and  distribute  news.  It  is  these  papers  sev- 
erally which  are  protected;  and  the  protec- 
tion afforded  is  not  from  competition  of  the 
defendant,  but  from  possible  competition  of 
one  or  more  of  the  400  other  papers  which 
receive  tbe  defendant's  service.  Further- 
more, the  protection  to  these  Assodated 
Press  members  consists  merely  In  denying 
to  other  papers  the  right  to  use  as  news,  in- 
formation which  by  authority  of  all  con- 
cerned, had  theretofore  been  given  to  the 
public  by  some  of  those  who  Joined  In  gath- 
ering It;  and  to  which  the  Law  denies  tbe 
attributes  of  property.  There  is  In  defend- 
ant's purpose  nothing  on  which  to  base  a_ 
claim  for  relief.  g 

■It  is  further  said  that,  while  that  for* 
which  the  Associated  Press  spends  Its  money 
Is  too  fugitive  to  be  recognized  as  proper^ 
in  tbe  common-law  courts,  the  defendant 
cannot  be  heard  to  say  so  in  a  court  of  eq- 
uity, where  the  question  is  one  of  unfair 
competition.  The  case  presents  no  elements 
of  equitable  title  or  of  breach  of  trust.  The 
only  possible  reason  for  resort  to  a  court  of 
equity  in  a  case  like  this  Is  that  the  remedy 
whldi  the  law  gives  is  Inadequate,  If  the 
plaintiff  has  no  legal  cause  of  action,  the 
suit  necessarily  falls.  Levy  v.  Walker,  h. 
B.  10  Ch.  D.  436,  449.  There  Is  nothing  In 
the  situation  of  the  parties  which  can  estop 
the  defendant  from  saying  so. 

Fifth.  The  great  development  of  agencies 
now  furnishing  country-wide  distribution  of 
news,  the  vastness  of  our  territory,  and 
improvements  in  the  means  of  transmitting 
intelligence,  have  made  it  possible  for  a 
news  agency  or  newspapers  to  obtain,  with- 
out paying  compensation,  the  fruit  of  an- 
other's efforts  and  to  use  news  so  obtained 
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^InfDllr  In  competltioa  wltb  tbe  original 
collector.  The  Injustice  of  Bucli  action  Is 
obvious.  But  to  give  relief  agaiost  It  would 
InvolTs  more  than  the  application  of  exist- 
ing mlea  of  law  to  new  facts.  It  would  n- 
Qolra  the  making  of  a  new  role  in  analogy 
to  <'^^"g  ones.  The  unwritten  law  posses- 
ats  capacity  for  growtli;  and  has  often  satis- 
fied new  demands  for  Justice  by  Invoking 
analogies  or  by  expanding  a  rule  or  prin- 
ciple. This  process  has  been  In  the  main 
wisely  applied  and  should  not  be  dlscoutia- 
ued.  Where  the  problem  is  relatively  sim- 
ple, as  It  Is  apt  to  be  when  private  Interests 
only  are  iuTolved,  It  generally  proves  ade- 
quat&  But  with  the  Increasing  complexity 
of  sodety,  the  public  interest  tends  to  be- 
come omnipresent;  and  the  pnrfilems  present- 
ed by  new  demands  for  Justice  cease  to  be 
almide.  Then  the  creation  or  recognltloa 
by  courts  of  a  new  private  right  may  work 
iserlona  injur;  to  the  general  public,  unless 
•  the  'boundaries  of  the  right  are  definitely 
established  and  wisely  guarded.  In  order 
to  reconcile  the  new  private  right  with  the 
public  interest,  it  may  be  necessary  to  pre- 
scribe limitations  and  rules  for  Its  enjoy- 
ment; and  also  to  provide  administrative 
machinery  for  enforcing  the  mles.  It  Is 
largely  for  this  reascm  that.  In  the  etTort 
to  meet  the  many  new  demands  for  Justice 
incident  to  a  rapidly  changing  civilisation, 
resort  to  le^slatlon  has  latterly  been  had 
with  Increasing  frequency. 

The  rule  for  which  the  plalntlfF  contends 
would  effect  an  important  extension  of  prop- 
erty rights  and  a  corresponding  curtailmeDt 
of  the  free  use  of  knowledge  and  of  Ideas; 
and  the  facts  of  this  case  admonish  us  of 
Qie  danger  Involved  in  recognlzlug  mich  a 
property  right  In  news,  without  Imposing 
upon  news-gatherers  corresponding  obUga- 
tiooM.  A  large  majority  of  the  newspapers 
and  perhaps  half  the  newspaper  readers  of 
the  United  States  are  dependent  for  tbelr 
news  of  general  Interest  upon  agendea  oth- 
er than  the  Associated  Press.  The  channel 
ttarongh  which  about  400  of  these  papers 
received,  as  the  plaintiff  alleges,  "a  large 
amonnt  of  news  relating  to  the  European 
war  of  the  greatest  Importance  and  of  in- 
tense interest  to  the  newspaper  reading  pub- 
lic" was  suddenly  closed.  The  closing  to  the 
International  News  Service  of  these  chan- 
nels for  foreign  news  (If  they  were  dosed) 
was  due  not  to  unwUllnguess  on  Its  part 
to  pay  the  cost  of  collecting  the  news,  but  to 
the  prohibitions  Imposed  by  foreign  govern- 
ments uiion  Its  securing  news  from  their  re- 
spective countries  and  from  using  cable  or 
telegraph  lines  running  therefrom.  For 
an^t  that  appears,  this  prohibition  may 
have  been  wholly  undeserved;  and  at  all 
evoita  the  400  papas  and  their  readers  may 
be  aasanied  to  have  been  Innocent.  For 
aught  that  appears,  the  Intern  atliHial  News 
Service  may  have  sought  then  to  secure  tem- 
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porarily  by  arrangement  with  the  Associated 
Press  the  letter's  foreign  news  service.  For  S 
aught  that  •appears,  all  of  the  400  subscrib-  f 
ers  of  the  International  News  Service  would 
gladly  have  then  become  members  of  the 
Assodated  Press,  If  they  could  have  secured 
election  thereta^*  It  Is  possible,  also,  that 
a  large  part  of  the  readers  of  these  papers 
were  so  situated  that  they  could  not  secure 
prompt  access  to  papers  served  by  the  As- 
sociated Press.  The  prohibition  of  the  for- 
eign governments  might  as  well  tiave  been 
extended  to  the  channels  through  which  news 
was  supplied  to  the  more  than  a  thousand 
other  dolly  papers  in  the  United  Stales  not 
served  by  the  Associated  Press;  and  a  Urge 
part  of  thdr  readers  may  oleo  be  so  located 
that  they  cannot  procure  prompt  access  to 
papers  served  by  the  Associated  Press. 

A  LcsUluture,  urged  to  enact  a  L-iw  by 
which  one  news  agency  or  newspaper  may 
prevent  appropriation  of  the  fruits  of  tU  la- 
bors by  another,  would  consider  suctt  facts 
and  possibilities  and  others  which  appmpri- 
ate  inquiry  might  disclose.  Legislators  might 
condude  Chat  It  was  Impossible  to  put  an 
end  to  the  obvious  injustice  Involved  In  such 
appropriation  of  news,  without  opening  the 
door  to  other  evUa,  greater  than  that  sought 
to  be  remedied.  Such  appears  to  have  been 
the  opinion  of  our  Senate  whldi  r^orted  un-  9 
favorably  a  bill  to  give  news  a  few  •hours'7 
protection  ;>•  and  which  ratlQed,  on  Pebra- 


afflrmaUv*  Tots  q[  >t  Icut  tour-Brth*  «  .  _. 
rnsmben  at  t&c  oarpormtloD  or  tba  rota  ot  tb«  dine- 
tor*.  Furthennor*  tha  power  ot  tba  dlracto™  to 
mdmlt  «nTOB«  to  niemb«rililp  m«r  l»  limited  by  n 
rlsht  ot  prolMt  to  ba  cQurarrsd  upon  indlTldiiKl 
mcmban.  Bn  Bt-Lkwi,  artlcla  III,  (action  1. 
"Ttia  mambara  ol  thli  eorporation  mmr,  br  an  ■:- 
flmutlva  vota  ot  ieveD-elihtbi  ol  all  tlia  mambert, 
eoaler  tipon  «  mambar  (wllb  auch  llmltatlona  w 
mar  ba  at  tlw  Urn*  praaorlbad)  t,  right  ol  protaat 
acaloat  tba  admlaalon  of  now  mambani  br  tba  baud 
of  dirscton.  Tha  rl|ht  of  proteaC.  vltbin  tha  Ilmlta 
■paclflad  at  tha  time  It  la  conferred,  aball  empower 
tba  member  boldlas  It  to  demand  >  Tota  of  tba 
mambara  of  the  oorpontloD  on  nil  appllcatton*  (or 
the  admlaaEon  of  ne*  membera  wltbln  tba  dlatrlct 
for  which  It  1*  conferred  except  •>  provided  In  aao- 
Uon  1  ot  chla  ■rtlcla." 

"Senate  Bill  No.  ITU,  4ttb  Consivaa,  Flrat  Sea- 
■lon.    The  bill  pravidei: 

"That  anjr  dally  or  weekly  nawapapar,  or  anr 
aiKKtlatlan  ot  dallr  or  waekl]!  newapapera,  pubilah- 
ad  ia  the  nnllad  Btatsa  or  anr  ot  the  terrltoMaa 
thereof,  aball  bav*  tha  acla  rl|bt  to  print,  taaue. 
and  Ball,  for  tha  term  of  alshl  boun.  daUnt  from 
tho  hour  of  (Oins  to  praaa,  the  coatenta  of  aald 
dallr  or  weaklT  nawapapar,  or  tha  collected  nawa 
of  uld  nawapapar  aaaoclBtlon,  axceadlnf  on*  hun- 
dred worda. 

"Sao.  1.  That  for  \bj  Intrlnsement  of  tha  oapr* 
rlsht  sranted  br  the  flrat  aacUon  ot  thla  act  Um 
party  Injured  mar  aua  In  any  oourt  of  competent 
Jurladlctlcn  and  recovar  In  any  proper  action  the 
damagea  anatalned  br  htm  tTom  tha  paraon  maklnc 
aucb  Intrlntemeot,  togetbar  with  tha  coati  of  ault." 

It  waa  reported  on  April  IS,  IBM,  by  tha  Com- 
mittee on  the  Library  without  amendment,  and 
that  It  ootht  not  to  paa*.    Jonrnal  of  tha  B 
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«i7  IB,  1811,  tbe  convention  adopted  at  the 
Fourth  iQterDBtlonal  AmertcAD  Confer- 
ence ;>'  and  such  was  eTtdently  the  view  alao 
of  tbe  signatories  to  the  IntemBtlonal  Copy- 
right Union  of  November  13,  190S,i*  as  both 

^  tliese    conventions   expressly    exclude   news 

9  from  copyrlgbt  protection. 

■  *Or  legislators  dealing  with  tbe  sabject 
might  conclude,  that  the  right  to  nevs  values 
should  be  protected  to  tbe  extent  of  permit- 
ting recovery  of  damages  for  any  nnaathorls- 
ed  use,  but  that  protection  by  Injunction 
should  be  denied.  Just  as  courts  of  equity  or- 
dinarily refuse  (perbaps  In  tbe  Interest  of 
free  speech)  to  restrain  actionable  Ilbels,i* 
and  for  other  reasons  decline  to  protect  by 
Injunction  mere  political  rights;*'  and  as 
Congress  has  prohibited  courts  from  en- 
joining the  Illegal  assessment  or  collection  of 
federal  tases.>i  If  a  Legislature  concluded 
to  recognize  property  In  published  news  to 
the  extent  o(  permitting  recovery  at  law.  It 

4SUi  Consreu,  Flnt  SeulOD,  p.  US.  No  furtlMT  ac- 
tion «u  mpparemlr  Ukea  on  tbe  bill. 

Whui  tba  copTiigbt  leflBtatlon  ol  i«»,  tliuUr  la- 
ut«d  M  Act  or  M&rch  4,  am,  c  m  (U  sut.  vmi. 
wu  undtr  coQilderaUoD,  ther*  wu  apparentlr  id 
Utampt  to  iDcludo  nein  unong  tha  lublecU  at 
eoprrlEht  AraumanU  batora  tha  Commlttae*  on 
Patanta  oI  tha  Banata  and  Heuaa  of  Raprcaaata- 
UtB  on  Sanata  Bill  No.  (SIO  and  U.  R.  BUI  No. 
19SU,  Elth  Congran.  I^rat  Haialon,  Jana  E,  T,  8, 
■Qd  >,  and  Daoambar  T,  S,  IS,  and  11,  1W6:  Haar- 
Inaa  on  Pcndini  BlUa  to  Amand  and  Coaaolldata 
AcU  RaapacUni  CopTrllht,  Uarcb  M,  )T  and  tS,  IMS. 

"  n  sut.  ITU,  ins.  Artlcla  U. 

uBowkar,  Copniitit:  lu  Hlatoir  and  Ita  t^w, 
PP.  m.  aa,  at.  8«  tha  almllar  provliloni  in  tha 
Beroa  ConTentlon  (US6)  and  tha  Farii  Convention 
(18Se).    Id.  pp.  glZ,  n3. 

In  Ums  Lord  Hartcliell  tntrodnead  tn  Parllamant 
a  bin,  aaction  U  of  which  proridaa:  "Coprrlsht  In 
raapBct  ot  a  nampapar  ahall  apply  onlr  to  auch 
parta  of  the  nawapaper  aa  an  compoaltlona  of  an 
OrtElnal  llterarr  character,  to  arlflnal  IlIuitratlODi 
tharain,  cutd  io  auch  n«wi  b<kI  In/ormation  a*  luivt 
bean  apacfdllv  anil  (fidepaiufrnitlv  obtatnaO."  (Itallci 
oura.)  Houae  of  Lorda.  ScMlonsl  Papara,  lUS.  Vol. 
t.  Bin  No.  XL  Blrrall,  CopTrlSht  In  Booka.  p.  HO. 
But  tha  bill  wai  not  anactsd,  and  In  the  Ensllib 
law  a*  It  na«  atanda  tbara  li  no  provltlon  ilTlng 
avail  a  llmltad  oopTriiht  in  nawi  aa  auch.  Act  of 
Daoambar  It,  1»U.  1  and  1  Oeo.  G,  a.  M. 

"Boatoa  DIatlta  Co.  v.  Floranca  Hfs.  Oo„  114 
Uaaa.  t»,  1>  Am.  Rap.  110;  Pmdantlat  AMuranoa 
Co.  V.  Knott.  L.  R.  10  Ch.  App.  14t 

■Qllaa  T.  HarrliL  in  tJ.  S.  fI6.  n  3ap.  Ct.  m. 
a  L.  Bd.  009.  Compare  SwatFord  V.  Tamplaton,  Uu 
O.  B.  4S7.  t3  Sup.  Ct.  TB3,  4<  L.  Bd.  1005:  Oraan  v. 
Mllla.  eO  Fad.  «G1,  SSI,  It  C  a  A.  EU,  10  L.  R.  A. 

"Rariied  StsCutea.  |  mi  (Comp.  St.  in*.  I  WT); 
Snrder  v.  Uarka.  10>  U.  B.  U>,  i  Sup.  CU  lET,  IT  L. 
Bd.  Ml ;  Dodte  T.  Oaboni,  M)  O.  B.  Ill  U  Bup.  Ct. 


might,  wltb  a  view  to  making  tba  remedy 
more  certain  and  adequate,  provide  a  fixed 
measure  of  d-imagea,  as  in  the  case  of  copy- 
right Infringement.'! 

Or  again,  a  Leglalatnre  might  conclnde 
th.1t  It  was  unwise  to  recognize  even  so  limit- 
ed a  property  right  In  published  news  as 
that  above  Indicated ;  but  that  a  naws  agency  ^ 
should,  on  some  conditions,  be  given  full  pro-  < 
tec*tlon  of  Its  business;  and  to  tbat  end  a  * 
remedy  by  Injunction  as  well  as  one  for  dam- 
age* should  be  granted,  where  news  collected 
by  It  Is  gainfully  used  without  permission. 
If  a  Legislature  condnded  (as  at  least  one 
court  baa  held.  New  Tork  and  Chicago  Grain 
and  Stock  Exchange  t.  Board  of  Trade,  127 
UL  1S3,  IS  N.  E.  SeS.  2  L.  K  A.  4U,  11  Am. 
Sl  Rep.  107)  that  under  certain  drcumstances 
news-gathering  la  a  business  affected  with  a 
public  Interest:  It  mlgjit  declare  that,  Id 
such  cases,  news  should  be  protected  against 
appropriation,  only  If  the  gatherer  assumed 
tbe  obligation  of  supplying  It  at  reasonable 
r.ttes  and  without  dlscrlmlnatloD,  to  all  pa- 
pers wblcb  applied  therefor.  If  legislators 
reached  that  conclusion,  they  would  probably 
go  further,  and  prescribe  the  condltioni  im- 
der  which  and  the  extent  to  which  the  pro- 
tection should  be  afforded;  and  they  mlgtat 
also  provide  the  admlnlstnttlTe  machinery 
necessary  for  insuring  to  tbe  public,  tlw 
press,  and  the  news  agencies,  full  enjoymeit 
of  the  rights  so  conferred. 

Courts  are  Ill-equipped  to  make  the  Inves- 
tigations whioh  should  precede  a  determina- 
tion of  the  limitations  which  should  be  set 
upon  any  property  right  la  news  or  of  the  dr- 
cumstances under  wblcb  news  gathered  by  a 
private  agency  should  be  deemed  affected 
with  a  public  interest.  Courts  would  be  pow- 
erless to  prescribe  the  detailed  regulations 
essential  to  full  enjoyment  of  the  rights  con- 
ferred nr  to  Introduce  tbe  machinery  required 
for  enforcement  of  such  regulations.  Gon- 
slderations  such  as  these  should  lesd  us  to 
decline  to  establish  a  new  rule  of  law  in  the 
effort  to  redress  a  newly  disclosed  wrong,  al- 
though tbe  propriety  of  some  remedy  appears 
to  be  dear. 


••Act  ot  March  ^.  190t,  |  tt,  c.  S»  (St  Btat.  1071. 
1081)  prOTldea,  aa  to  tha  liabllLtT  for  tbe  Infrlata- 
cnt  of  a  coprrliht,  tbat  "In  the  caaa  of  a  nawa- 
iper  reproduction  of  a  coprrltbtad  photoamph 
icb  damagea  shall  not  aiceed  tha  auni  ot  two  bun- 
red  doUara  nor  be  laaa  than  the  anm  of  flttr  dol- 
,n,''  and  that  In  tha  caaa  ot  Infrlniament  o(  ■ 
copyrlRbtad  newapapar  tha  damacaa  reoorerabla 
ahall  ba  one  dollar  tor  evarr  Intrtnglna  copT,  tnrt 
■ball  Dot  ba  laia  tban  tW  nor  mora  thaa  tB,000. 
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No.  SCL 

1.  GoTTvra    «=9384— CKvmixD     Quzmoirs— 
(kBTiPiGAix — STAmam  or  Facts. 

Under  Jndldal  Code,  |  239  (ComD.  St  1916, 
I  1216),  proTldlnc  for  certiBcatiOD  of  quMtioni 
of  law  from  Circuit  Court  of  Appeals,  and  that 
Snpreme  Court  may  give  instruction  on  the 
qoMtioni  rartified,  or  order  whole  record  tent 
up  for  coniiderBtion  and  decision,  and  JSapreme 
Oonrt  Rule  37,  prorlding  that  the  certificate 
■hall  contain  a  proper  statement  of  the  facta  on 
which  the  certlQed  queatious  arise,  the  certificate 
by  Itaelf,  and  without  reference  to  tran«cript, 
mnat  atata  tlie  pertinent  facts  neeeaaary  for  an- 
■weiinf  tbe  questions. 

2.  CotJSTS    ^s384— <Ji7iBnoN8    CcnnnzD — 
Distaoui.  or  CERTinCATE. 

Tlie  certificate,  on  certification  of  questions 
QDder  Judicial  Code,  |  239  (Comp.  St  1916,  f 
121^,  not  suffidently  stating  the  pertinent 
Jacti;  win  be  dismissed. 

On  a  Certlllcate  from  tlie  United  States 
C^rcnlt  Oonrt  of  Appeals  for  tbe  Fifth 
aicalt. 

Bnlt  In  admiralty  by  John  Dillon  against 
the  ateamahip  Stratheam;  the  Strathearn 
Steamahip  Compaojr,  claimant  On  appeal 
from  the  District  Conrt,  the  Circuit  Court 
of  Appeals  certlfled  questions.     Certlflcata 


Heasrs.  VUUsm  J.  Wagnespeck,  of  New 
Orleans,  La.,  and  Silas  Blalie  Axtell,  of  New 
York  at7,  for  DUlon. 

Hr.  Assistant  Attorney  General  Brown, 
for  the  United  States. 

Mr,  Ralph  James  M.  Bullowa,  of  New  Toric 
City,  for  Stratheam  B.  a  Co. 

Hr.  Justice  DA7  ddWered  Uie  opinion  of 
tlM  court 
Joh&  DlllMi,  a  British  subject.  fUed  a  libel 
8  In  admiralty  in  the  United  States  District 
>  Court  for  the  Northern  'District  of  Florida 
In  whidi  he  dalmed  the  sum  of  |12S  alleged 
to  be  due  him  for  wages  as  a  carpenter  on  the 
steamship  Strathearn.     He  District  Court 
dismissed  tbe  Ubel  (238  Fed.  583).    An  appeal 
was  token  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit     The  libel  was  filed 
nnder  the  prorlsloDs,  of  section  4  of  the  Sea- 
man's Act  March  4, 191S,  c.  153,  88  Stat  1165, 
1168  (Comp.  St  1910,  |  6322).! 

>  "Sao.  4.  Tbu  Hctlon  fortr-flvs  hundred  tnd 
tlilrtr  of  the  ReTlMid  Statutes  ol  th*  TJalted  Statei 
b^  and  Is  hsrsbr,  amanded  to  read  sa  tollowa: 

"  'See.  1590.  Svarr  laaniaa  on  a  Taaiel  oE  tbe 
tJnlUd  States  ahall  b*  entlUad  to  racal*a  on  demand 
rrom  tha  maatar  ot  the  Teaaal  to  whloli  ha  beloDci 


The  Olreult  Court  of  Ajqieals  certifies  two 
questims  to  this  court: 

First  Is  section  4530  of  the  Revised  Stat 
u tee  of  the  Dnlted  States,  as  the  same  was 
amended  by  secdoa  4  of  the  act  of  Congress, 
approved  March  4,  1915,  entitled  "An  act  to 
promote  tbe  welfare  of  American  seamen  In 
the  merchant  marine  ot  the  United  States; 
to  abolish  arrest  and  Imprisonmeiit  as  a  pen- 
alty for  desertion  and  to  secure  tbe  abroga- 
tion of  treaty  provlatons  In  relation  thereto; 
and  to  promote  safety  at  sea" — vlolatlTe  at 
the  Constitution  of  the  United  States? 

Second.     Is  section  4530  of  the  BertsedS 
Statutes  of  the  'Onited  States,  as  the  same  • 
Was  amended  by  the  ladt-mentioned  act  of 
Congresa  approved  March  4,  1915,  TiolatiTe 
of  the  Conatltntion  of  the  United  States  In 
so  far  as  it  provides: 

"That  tbls  section  shall  apply  to  seamen  on 
foreign  vessels  while  In  harbors  of  the  United 
States,  and  the  courts  of  the  United  States  shall 
be  open  to  sudi  seamen  for  its  enforcement." 

[t]  Tile  certificate  is  made  under  section 
239  of  the  Judicial  Code  (Act  March  8,  1911, 
c.  231,  36  Stat  1157  [Comp.  SL  1918,  1 1216]), 
which  makes  provi^on  for  the  certification 
of  questions  of  law  to  tbls  court  from  a  Clr< 
cult  Court  of  Appeals.  The  section  provides 
tlut  tills  court  may  give  Instruction  on  the 
questions  certified,  or  It  may  order  the  whole 
record  ewit  up  for  consideration  and  deed- 
sion.  Rule  87  of  tbls  conrt  (32  Sup.  Ct  x1t> 
provides  that  in  such  cases  the  certiflcate 
shall  contain  a  proper  statement  of  the  facts 
on  which  the  qnesUone  of  law  arise.  The 
certificate  in  this  case  falls  to  comply  wltb 
this  rule  of  court  It  contains  a  partial  state- 
ment of  Dlllou's  contract  with  the  ship.  It 
states  tliat  no  part  of  the  sum  sued  for  was 
due  under  tha  shilling  articles  signed  by 
Dillon.  It  does  not  state  the  terms  of  pay- 
ment agreed  upon,  when  or  where  payments 
were  to  be  made  under  the  contract,  or  what 
advancemotta,  If  any,  were  to  be  made  during 
the  voyage.    The  certiflcate  concludes: 

"For  InfarmatioQ  as  to  the  facts  of  the  case 
copies  of  the  transcripts  and  briefs  are  her*, 
with  transmitted," 

one-half  part  ot  the  wagea  which  he  ahatl  have 
then  eanied  at  btbtj  port  wbare  such  vesiel.  artap 
tha  Torage  has  bean  oommaocad,  ■ 


In  tl 


0  tbeoi 


Provided, 

daja.  Adt  tallure  on  tha  part  ot 
compiv  with  tUa  demand  shall  rale 
trom  bU  contract  and  ha  ahatl  be 
parmaut  ot  wasaa  earned.  And  whc 
an  dad  arerr  auch  aeaman  ahall  be 
nosatnder  ot  the  vagei  wblcb  ahall  I 
aa  proTlded  tn  aectlon  torty-STe 
twantr-niae  ot  tbe  RarliKl  Statute! 
provided  further,  that  tbla  aactlon 
aeaman  on  lorelSD  TCatala  while  In 
United  Stataa,  and  tha  courts  ot  th 
shall  ba  open  to  aucb  seamen  for  )ti 


sad  all  itlpula- 
J  shall  b«  void; 
ba  made  bator* 


entitled  to  th* 
hen  be  due  bim, 
hundred  and 
i:  •  •  •  And 
aball  applr  to 
barbon  ot  tha 
>  United  eutM 
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Counsel  argn«  tbe  case  by  reference  Co  the 
transcript  of  tbe  record  In  the  Circuit  Court 
-of  Appeals,  and  it  la  apparent  that  a  proper 
-consideration  of  the  case  requires  auch  refer- 
«uce.  This  transcript  la  do  part  of  onr  rec- 
■ord.  This  court  alone  haa  authorltr  to  bare 
It  sent  up.  The  briefs  In  the  Circuit  Court 
of  Appeals  are  no  part  of  the  record  here. 
The  certlQcate  Is  required  to  atate  tbe  perti- 
nent facts  In  order  that  this  court  ma;  au- 
s:wer  Oie  questions  of  law  certified  with  ref- 
erence to  Bucb  facta,  and  not  by  aearcMug 
the  records  and  brleft  of  the  Circuit  Court 
of  Appeals  Itselt 
B  [2]  The  certificate  therefore  falls  to  com- 
•  plj  with  our  rulev  *aud  In  accordance  with 
the  established  practice  must  be  dismissed. 
Cincinnati,  Hamilton  &  Dayton  R.  R.  Co.  t. 
McKeen,  149  D.  S.  2fiS,  2G1,  13  Sup.  Ct.  840, 
87  U  Ed.  729;  Stratton's  Independence  t. 
Howlwrt,  231  n.  S.  389.  422,  34  Sup.  Ot  136, 
S8  Ia  Ed.  2S5,  and  cases  dted. 
Dismissed. 


■(UBQ.  s.  US) 

SA^•DBEBO  et  al.  t.  MeDONALD. 

THE  TALUS. 

<Argaed  Nor.  5.  1918.    Decided  Dec  23,  1918.) 

No.  392. 

1.  SEAMEIf      «923— WaUBS— AOVAKCE      PAr- 

HENT— FoBEioN  Ships  lit  Fobeion  Pobts. 
Seamen's  Art  March  4,  1915,  |  11  (Comp. 
SL  1916,  t  8323),  declaring  it  nnlawful  to  pay 
M  seaman  wages  in  advance,  that  luch  an  ad- 
vanoement  ehall  in  no  case  except  aa  herein  pro- 
rided  absolve  from  full  payment  of  wages  when 
actually  earned,  and  that  this  aertion  shall  ap- 
1i1;  to  foreign  vessela  "while  in  the  waters  ot 
the  United  States,"  docs  not  apply  to  sdvance- 
meots  by  foreign  Teasels  In  for^ro  ports. 

2,  STATuraa  •^=9212— Applicatioh— IirtEins— 
Pbesohftion. 

LegislatiOD  la  presumptively  territorial  and 
«onSned  to  tbe  limits  over  which  tbe  Iswmakins 
power  has  Jnriadiction. 

&  Seamen     *=23— Wages— -Ad vaucis     Pat- 

UKNT— AFFLICABILm  OF  SBAUXII'S  AtTT, 

Tbet  Seamen's  Act  March  4,  igis,  |  11 
(Comp.  St.  19la,  I  8323),  prohibiting  payment 
of  wages  In  advance  to  seamen,  and  dedarinf 
that  an  advancement  shall  not  abaotve  from 
payment  ot  wages  when  earned  and  ihall  snb- 
Ject  the  offender  to  criminal  liability,  dedares 
tbe  master  and  owner  of  any  foreign  ablp  vlo- 
btinK  the  section  liable  to  tbe  same  penalty 
that  the  master  or  owner  of  a  veaael  of  the 
United  States  would  be,  strengthens  the  pre- 
wimption  that  It  waa  Intended  to  deal  only  with 
acta  committed  within  the  Juriadictlou  of  the 
United  States. 

■C  Seaubm  ^=34— Seaun's  Act— ABBoaAnoH 
or  IflCfHiBimiTT  Tbxaxies. 

The  provisiona  of  Seamen's  Act  March  4, 
lOlfi,  abbllBblns  the  right  of  arrest  for  deser- 


tion and  giving  elvU  courts  of  the  United  States 
juriadfcdon  over  wage  controversies  arising  with- 
in Its  Jurisdiction,  amply  account  for  the  provl- 
sioD  for  abrogation  of  Inconsistent  treaty  pravi- 

Mr.  Jnatice  UcEenna,  Mr,  Justice  Holmes, 
Mr.  Jnstice  Brandela,  and  Mr.  Justice  Clarke, 
dissenting. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Cli^ 
cnlL 

Suit  In  admiralty  by  Erik  Sandberg  and 
others  asainst  the  British  ship  Talua;  John 
McDonald,  clalmanL  Decree  for  libelants 
(242  Fed.  954)  waa  reversed  by  the  Circuit 
Court  of  Appeals  (248  Fed.  670,  160  C.  a  A. 
570],  and  libelants  bring  certiorari.  Af- 
firmed. 

Mesars.  Alexander  T.  Howard,  of  Mobile, 
Ala.,  and  W.  J.  Wagueapac^  of  New  Orleans, 
La.,  for  petitioners. 

Mr.  Palmer  PllUns,  of  MobUe,  Ala.,  for 
respraideDt. 

Mr.  Assistant  Attorney  Qeneral  Brown,  for 
the  United  Statea. 

S 
*Mr.  Justice  DAT  delivered  the  opinicMi  of  • 
the  Court 

Thla  case  brings  before  us  for  considers-, 
tlon  certain  features  of  tbe  so-called  "Sea- 
man's Act."  Act  March  4,  1915,  c.  153,  38 
Stat.  1165.    The  actU  entiUed; 


States;  to  abolish  srreet  and  impriaonment  as 
a  penalty  for  desertion  and  to  secnre  the  abn>- 
lation  of  treaty  provisions  In  relation  thereto; 
and  to  promote  safety  at  sea." 


numerous  provisions  Intended 
to  secure  better  treatment  of  seamHi,  and  to 
secure  for  them  better  conditions  of  service. 

The  Ubel  charges  a  demand  In  Mobile,  Ala- 
bama, for  one-half  part  of  the  wages  then 
earned  by  the  seamen,  and  the  refusal  of 
the  master  to  pay  the  amount  which  the  libel- 
ants claimed  to  be  dae.  The  master  paid 
each  of  them  what  he  conceived  to  be  due^ 
deducting  certain  advances  made  to  the  men 
at  Liverpool,  England,  where  the  seamen 
were  signed. 

The  facta  are: 

The  Talua  Is  a  British  ship  and  the  libel- 
ants and  petitioners  dtizena  or  subjecta  of 
nations  other  than  the  United  States  and 
at  the  time  of  employment  by  the  ship  and 
before  boarding  her  they  received  certain  ad- 
vances at  Liverpool  by  the  ship  or  Its  agmts, 
a  practice  usual  and  customary  and  not  for- 
bidden by  the  laws  of  Great  Britain.  The 
advance  did  not,  as  to  any  libelant,  exceed 
the  amount  of  a  month's  wages. 

Tbe  libelants  boarded  the  ship  at  DabUn, 
Ireland,  December  1,  1816,  and  remained  in 
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■faer  service  until  Qtej  left  her  at  Mobile, 
Alabama. 

The  ship  arrived  in  American  waters  on 
Febniary  11,  1917,  off  Port  Morgan,  from 
whence  she  proceeded  Immediately  to  Uo- 
-Ule,  where  she  remained  until  after  Febru- 
BTj  24tb,  SDd  unloaded  and  loaded  cargoea. 
During  the  royage  and  at  Mobile  prior  to 
February  22d,  libelants  received  certain  pay- 
■Clients  from  the  ship  tn  cash  and  In  articles 
purchased  from  It 

Od  Fefamary  22d   libelants  demanded  of 

the  master  of  the  sUp  psTment  of  one-half 

-of  the  wages  earned  by  them  to  that  data. 

The  master  then  paid  to  tliem  a  mm  which, 

S  with  the  cash  paid  them  and  the  price  of  the 

•  articles  'purchased  as  stated  abore,  together 
with  the  advances  made  In  Liverpool,  equal- 
ed or  exceeded  the  one-half  of  the  wages 
then  earned  by  each  of  them  from  the  com- 
mencement of  his  service  for  the  ship.  It 
"Was  less,  however,  thsn  such  one-half  wages 
It  the  advances  at  Uverpool  had  not  been 
(Deluded  in  the  credits.  The  master  claimed 
-that  those  advances  should  be  deducted  from 
<be  one-half  wages,  and  did  deduct  them, 
«nd  the  sum  or  sums  paid  by  the  muster  to 
4be  libelants  exceeded  the  amount  of  wages 
■earned  by  them  for  the  eleven  days  the  ship 
bad  been  in  American  waters.  The  libelants 
<olt  the  ship  E^bruary  24,  1917,  and  were 
logged  as  deserters  on  the  same  day. 

Under  the  foregoing  statement  of  facts 
<be  question  tor  decision  Is :  Was  the  mas- 
ter entitled  to  make  deduction  from  the  sea- 
moi's  pay  In  the  amount  of  the  advance- 
ments made  at  Liverpool?  The  District 
Court  held  that  these  advancemeuts  conid 
ciot  be  deducted.  242  Fed.  954.  The  Circuit 
Court  of  Appeals  reached  the  opposite  con- 
clusion. 248  Fed.  670, 160  a  C.  A.  S70.  The 
fwrttoent  section  of  the  act  for  consideration 
reads: 

"See.  10.  (a)  That  it  shall  be.  and  Is  hereby, 
made  unlawful  in  enj  case  to  ps;  any  seaman 
wages  in  advance  of  the  time  when  he  has 
actually  earned  the  same,  or  to  pay  snch  ad- 
vance wages,  or  to  make  any  order,  or  note,  or 
other  evidence  of  indebtedness  therefor  to  any 
other  penon,  or  to  pay  any  person,  for  the  shlp- 
neot  of  Beamen  when  payment  la  deducted  or 
to  be  deducted  from  a  seaman's  wages.  Any 
person  violating  any  of  the  foregoing  prorisloDs 
of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  poniehed 
by  a  fine  of  not  leas  than  S2S  nor  more  than 
SlOO,  and  may  also  be  ImpriBoned  for  a  period 
of  not  exceeding  six  months,  at  the  discretion  of 
the  court,  ^e  pByment  of  mch  advance  wages 
sor  allotment  shall  in  ne  case  except  as  herein 
.*>  provided  absolve  the  vessel  or  the  master  or  the 

*  'owner  thereof  from  the  full  payment  of  wagea 
after  tiie  same  shall  have  been  actually  earned, 
and  ahan  be  no  defense  to  a  libel  salt  or  action 
for  the  recover;  of  audi  wages.  If  any  person 
shall  demand  or  receive,  either  directly  or  In- 
directly, from  any  seaman  or  other  person  seek- 
ing employment,  as  seaman,  or  from  any  person 
4n  his  b^sU,  any  remnneratlon  whatever  for 


providing  him  with  employment,  ha  shall  for 
every  such  offense  be  deemed  guilty  of  a  mla- 
demeanor  and  shall  be  imprisoned  not  mora 
than  six  months  or  fined  not  mors  than  fSOO. 

"(e)  That  this  section  shall  spplj  as  well  to 
foreign  vessels  while  tn  the  waters  of  the  Dnited 
States,  OS  to  vessels  d  the  United  States,  and 
any  master,  owner,  consignee,  or  agent  of  any 
foreign  vessd  who  has  violated  its  provisions 
shall  be  liable  to  the  same  penalty  that  (he  mas- 
ter, owner,  or  agent  of  a  vessel  of  the  United 
States  would  be  for  similar  violaUon. 

"The  master,  owner,  oonalgnee,  or  sgent  of 
any  vessel  of  Uie  United  States,  or  of  any  for- 
eign vessel  seeking  clearance  from  a  port  of  the 
United  States,  ahall  pressnt  his  shipping  srtlelea 
at  the  office  of  clearance,  and  no  dearanc*  shall 
bo  granted  any  such  vessel  unless  the  provisions 
of  this  section  have  been  complied  with." 

The  genesis  and  history  of  this  legisla- 
tion Is  found  In  U.  S.  Compiled  Statutes 
1918,  volume  7,  section  S323,  annotated. 

The  Dlngley  Act  of  June  28,  ISM  (c  121. 
23  Stat  CiG,  56),  which  U  the  origin  of  thia 
section,  contains  terms  much  like  those  found 
In  this  act  That  statute,  as  the  present  one. 
In  the  aspect  now  before  us,  was  intended  to 
prevent  the  evils  arising  from  advanced  pay- 
ments to  seamen,  and  to  protect  them  against 
a  class  of  persons  who  took  advantage  of 
their  necessities  and  through  whom  vessels 
were  obliged  to  provide  themselves  with  sea- 
men. These  persons  obtained  assignments^ 
of  the  advanced  wagea  of  sailors.  In  manjg 
instances  this  was  accomplished  with  ■  little* 
or  no  service  to  the  men  who  were  obliged 
to  obtain  employment  through  such  agencies. 
In  tlie  Dlngley  Act  it  was  made  unlawful 
to  pay  seamen's  wages  before  leaving  the 
port  at  which  be  was  engaged.  In  the  pres- 
ent act  it  is  made  unlawful  to  pay  seamen's 
wages  In  advance  of  the  time  when  he  has 
actually  earned  the  same.  The  Act  of  1SS4 
by  Its  terms  applied  as  well  to  foreign  ves- 
sels as  to  the  vessels  of  the  United  States, 
and  masters  of  foreign  vessels  violating  the 
law  were  refused  clearance  from  any  port 
of  the  United  States.  The  present  statute  is 
made  to  apply  as  well  to  foreign  vessels 
while  In  the  waters  of  the  United  States  ss 
to  vessels  of  the  United  States. 

In  the  present  statute,  in  the  section  from 
which  we  have  Just  quoted,  masters,  owners, 
consignees,  or  owners  of  foreign  vessels  are 
made  liable  to  the  same  penalties  as  are  the 
like  persons  in  case  of  vessels  of  the  Unit- 
ed States.  Such  persons  In  case  the  vessels 
are  those  of  the  United  States  or  foreign 
vessels,  seeking  clearance  in  ports  of  the 
United  Ststes,  are  required  to  present  their 
shipping  articles  at  the  office  of  clearance^ 
and  no  clearance  is  permitted  unless  the  pro- 
visions of  the  statute  are  complied  with. 

The  Act  of  18S4  came  before  the  United 
States  District  Court  for  the  Southern  Dis- 
trict of  New  York  in  the  case  of  The  State 
of  Maine,  22  Fed.  734.    In  a  dear  and  well- 
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reawned  opinion  Xtj  Judge  Addlaon  Brown 
ttie  law  was  beld  not  to  apply  to  the  ablp- 
ment  of  Beamen  on  American  TMsela  In  for- 
eign porta.  After  some  amendments  in  1S9S, 
not  Important  to  consider  la  tUa  connection, 
the  matter  came  before  tMs  court  In  the  case 
of  Patterson  t.  Bark  Eudora,  190  U.  B.  168, 
23  Sup.  Ct  821,  47  li.  Ed.  1002,  and  It  was 
held  to  apply  to  a  British  vessel  shipping  sea- 
men at  an  American  port,  and,  furthermore, 
that  the  act,  as  thus  applied  to  a  foreign 
vessel  In  Cnlted  States  waters,  was  con- 
SatltuUonaL 

•  [I]  •WbUe  the  Seaman's  Act  of  ISU}  con- 
tains many  provisions  for  the  amelioration 
of  conditions  as  to  employment  and  care  of 
seamen.  In  the  aspect  now  Involved  we  have 
called  attention  to  the  state  of  legislation 
and  Judicial  decision  when  that  act  was  pass- 
ed. Did  Congress  Intend  to  make  invalid 
the  contracts  of  foreign  seamok  so  far  as 
advance  payments  of  wages  Is  concerned, 
when  the  contract  and  payment  was  made  In 
a  foreign  country  where  the  law  sanctioned 
such  contract  and  payment?  Ck)ncedtnB  for 
the  present  purpose  that  Congress  might  have 
legislated  to  annul  such  contracts  sa  a  con- 
dition upon  which  foreign  vessels  might  en- 
ter the  ports  of  the  United  States,  It  is  to 
be  noted,  that  such  sweeping  and  Important 
requirement  is  not  fonnd  spedflcally  made 
in  the  statute.  Had  Congress  Intended  to 
make  voLd  each  contracts  and  payments  a 
few  words  would  have  stated  that  intention, 
not  leaving  such  on  Important  regulation  to 
be  gathered  from  Implication.  There  la  noth- 
ing to  Indicate  an  Intention,  ao  far  as  the 
language  of  the  statute  ts  concerned,  to  con- 
trol such  matters  otherwise  than  In  the  ports 
of  the  United  States.  The  statute  makes  the 
payment  of  advance  wages  unlawful  and  af- 
flxes  penalties  for  Its  violation,  and  provides 
that  such  advancements  shall  in  no  caseti 
except  as  In  the  act  provided,  absolve  the 
master  from  full  payment  after  the  wages 
are  earned,  and  shall  be  no  defense  to  a  lltwl 
or  suit  for  wages.  How  far  was  this  intend- 
ed to  apply  to  foreign  vessels?  We  And  the 
answer  if  we  look  to  the  language  of  the  act 
itself.  It  reads  that  this  section  shall  ap- 
Idy  to  foreign  vessels  "while  in  the  waters 
of  the  United  States." 

[I]  Legislation  is  presumptively  territorial 
and  confined  to  limits  over  which  the  law- 
making power  has  Jurisdiction.  American 
Banana  Company  v.  United  Fruit  Co.,  213 
V.  S.  347,  357,  20  Sup.  Ct.  Ml.  53  U  Ed.  826, 
16  Ann.  Cas.  1047.  In  Patterson  v.  Bark  Eu- 
dora.  supra,  this  court  dedared  such  legis- 
-  latton  as  to  foreign  vessels  in  United  States 
■  porta  to  be  constltutltmal.     We  think  that 

*  *there  Is  nothing  In  this  section  to  show  that 
Congress  Intended  to  take  over  the  control 
of  such  contracts  and  payments  as  to  foreign 
vessels  except  while  they  were  In  our  ports. 
Congress  could  not  prevent  the  making  of 
such    contracts   in   other   jurisdictions.     If 


they  saw  fit  to  do  so^  tordgn  countries  would 
continue  to  permit  snch  contracts  and  ad- 
vance payments  no  matter  what  onr  declared 
law  or  policy  In  regard  to  them  might  be  aa 
to  vessels  coming  to  onr  porta. 

[I]  In  the  same  section,  which  thus  spplles 
the  law  to  for^gn  vessels  while  in  waters  of 
the  United  SUtes,  it  is  provided  that  the 
master,  owner,  consignee,  or  agent  of  any 
such  vessel,  wlio  violates  the  provision  of  ttae 
act,  shall  be  liable  to  the  same  penalty  as 
would  be  persona  of  like  character  In  reelect 
to  a  vessel  of  the  United  States.  This  pro- 
vision seems  to  us  of  great  importance  as  evi- 
dencing the  legislative  Intent  to  deal  dvllly 
and  criminally  with  matters  In  our  own  Ju- 
risdiction. Congress  certainly  did  not  In- 
tend to  punish  criminally  acts  done  within 
a  foreign  Jurisdiction,  a  purpose  so  wholly 
futlli!  is  not  to  be  sttrlbuted  to  Congress. 
United  States  v.  Freeman,  230  U.  S.  117, 
120,  3fl  Sup.  CL  82,  60  L.  Ed.  172.  The  crim- 
inal provlslou  strengthens  the  presumption 
that  Congress  Intended  to  deal  only  with 
acts  committed  within  the  Jurlsdictiun  of  the 
United  States. 

[4]  It  is  true  the  act  provides  for  the  ab- 
rogation of  inconsistent  treaty  provisions, 
but  this  provision  has  ample  application 
treating  the  statute  to  mean  what  we  liave 
here  held  to  be  its  proper  instruction.  It 
abolishes  the  right  of  arrest  for  desertion. 
It  gives  to  the  dvU  courts  of  the  United 
States  Jurisdiction  over  wage  controverslea 
arising  within  our  Jurisdiction.  These  con- 
siderations amply  account  for  the  treaty  pro- 
vlsloa  See  Treaties  in  Force,  Ed.  1004,  index 
p.  960. 

It  Is  said  that  the  advances  In  foreign  Ports 
are  against  the  policy  of  the  United  StatesS 
and,  therefore,  not  to  be  'sanctioned  here.    As* 
we  have  construed  this  section  of  the  statute, 
no  such  policy  as  to  foreign  contracts  legal 
where  made,  Is  declared. 

We  have  examined  the  references  in  the 
briefs  of  counsel  to  the  reports  and  proceed- 
ings in  Congress  during  the  progress  of  this 
legislation  so  far  as  the  same  may  have 
weight  in  determining  the  construction  ot 
this  section  of  the  set  We  find  nothing  in 
them,  so  far  as  entitled  to  consideration, 
which  requires  a  difTerent  meaning  to  be  giv- 
en the  statute.  We  may  add  that  the  con- 
struction now  given  has  the  sanction  of  the 
Executive  Department  as  shown  In  lostmc- 
tiona  to  Consular  Officers,  promulgated 
through  the  medium  of  the  State  Depart- 

We  are  of  opinion  that  the  Circuit  Court  of 
Appeals  reached  the  right  conclusion  as  to 
the  meaning  and  Interpretation  of  this  sec- 
tion of  the  act,  and  its  Judgment  is 

AlBrmed. 

Hr.  Justice  McEENNA,  with  whom  csoncor 
Ur.  Justice  HOL&IES.  Air.  Justice  BBAND- 
EIS,  and  Mr.  JusUce  CLARKE],  dissenting. 

This  Is  a  libel  In  admiralty  under-. 
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men's  Act  of  IGIS  (S8  Stat.  U66-lie8).  es- 
fiecially  InTolvliig  sectlou  11  (Comp.  St.  1916, 
I  8392b). 

nUe  Ubel  was  Bled  by  petitioners  here 
■od  otbera  It  was  dismissed  as  to  tbe  latter 
and  tlier  liare  acquiesced  In  tbe  Judgment. 
The  facta  are  set  out  In  the  opinion  of  the 

With  this  case  were  submitted  others  that 
present  the  act  of  Congress  In  different  as- 
pects. Among  these  was  No.  361.  Dillon  ▼. 
Strathearn  S.  S.  Co.,  248  D.  S.  182,  39  Sup. 
Ct.  S3.  63  L.  Ed.  199.  It  was  a  libel  bj  a 
seaman  wbo  bad  shipped  on  a  British  vessel 
.and  was  baaed  on  a  demand  for  wages  not 
■due  at  tbe  time  of  the  demand  under  the 
terms  of  tbe  sblpptng  articles  signed  by  him. 
Section  4  (section  8322)  of  the  act.  Infra,  was 
^espedallr  involved  In  consideration  and  its 
*  constltn*tlonallt7  was  attacked  by  the  ship. 
The  Circuit  Court  of  Appeals  for  tbe  Fifth 
■Circuit,  to  which  the  case  had  gone,  present- 
«d  the  question  to  this  court  in  two  aspects, 
^flrsl  gmerally,  and,  second,  more  particular^ 
I7  that  provision  which  makes  the  section 
"apply  to  seamen  on  foreign  vessels  while 
In  the  harbors  of  tbe  United  States." 

In  tbe  present  case  tbe  ship  la  also  British 
«ad  the  libelants  and  petitioners  citizens  or 
subjects  of  nations  other  thao  the  United 
States,  and  the  controversy  Is  as  to  the  right 
of  the  master  to  deduct  from  the  wages,  of 
which  the  law  authorizes  the  demand,  ad- 
vances made  to  the  seamen  In  Uverpool,  Eng- 
land. To  maJie  such  advances  was  a  practice 
vsual  and  customary  and  not  forbidden  by 
English  law.  It  would  seem,  therefore,  that 
the  constitutional  question  Is  as  mudi  In- 
volved In  one  case  as  in  the  other.  But  un- 
der the  court's  construction  of  tbe  act  that 
question  can  be  pretermitted.  Under  our 
constmction  it  would  seem  to  be  not  only  of 
ultimate  but  of  first  Insistence.  The  court, 
however,  Is  of  opinion  that  the  question  of 
tbe  constitutionality  of  the  act  was  not  cer- 
tlfled  In  such  manner  as  to  be  subject  to  Ita 
consideration.  From  that  conclusion  we  are 
not  disposed  to  dissent  and  shall  assume,  as 
the  conrt  does,  that  the  legislation  is  valid 
and  pass  to  its  consideration. 

Hie  Instant  case,  the  tacts  not  being  In 
dlspntev  Is  brought  to  tbe  question  of  the 
rifibt  of  the  master  to  deduct  the  Liverpool 
advances,  the  ship  asserting  the  right  and  the 
UbelantB  denying  it.  Tbe  solution  of  tha 
qneation  necessarily  d^tends  npon  the  oon- 
stmction  of  the  act,  or,  more  precisely.  Its 
application.  It  is  conceded,  yielding  to  tha 
authority  of  Patterson  v.  The  Bark  Endora, 
190  U.  S.  169,  23  Sap.  Ct.  821,  47  L.  Ed.  1002. 
that  the  act  applies  to  American  seamra 
flipping  in  an  American  port  upon  foreign 
vessels,  bat  it  la  contended  from  that  case 
and  other  cases  that  it  ought  "to  seem  plain 
«n  principle  and  authority  that  the  advance- 
ment atatuta  has  no  effect  except  upon  ad- 


vancements *made  to  seamen  within  the  teiv* 
ritorial  Jurisdiction  of  the  United  States." 
And,  Indeed,  it  Is  insisted  that  Congress  "ex 
Industria  In  terms  confined  the  application 
to  the  waters  of  the  United  SUtes."  The 
conclusions  are  deduced  from  the  cases  which 
are  reviewed  and  the  language  of  the  act  la 
quoted.  W«  give  the  quotation  as  It  ampll- 
fles  tbe  contentions: 

"That  this  section  shall  apply  bh  well  to  for- 
eign vessels  while  tn  vater*  of  the  United  Statei 
[couu Eels'  emphasis],  as  to  vessels  of  the  Unit- 
ed States,  and  any  master,  owner,  consignee^  or 
agent  of  any  foreign  vesECl  wbo  has  violated  its 
provisions  shall  be  liable  to  the  same  penslty 
that  the  caaater,  owner,  or  agent  of  a  vessel  of 
the  United  States  would  be  far  similar  violation. 

'"He  master,  owner,  consignee,  or  agent  of 
any  vessel  of  the  United  States,  or  of  any  for- 
ragn  vessel  seeking  clearance  from  a  port  of 
the  United  States,  shall  preseut  his  shipping 
articles  at  the  office  of  dearance,  and  no  clear- 
ance shall  he  granted  any  aucb  vessel  unless 
the  provisions  of  this  section  have  been  com- 
plied with." 

Tbe  quotation  ia  but  a  part  of  section  U-'S 
It  la  preceded  by  *the  explicit  declaration  that* 
it  is  "unlawful  in  any  case  to  pay  any  sea- 
man wages  in  advance  of  tbe  time  when  he 
has  actually  earned  the  same  or  to  pay  such 
advance  wages."  mere  is  no  limitation  of 
place  or  circumstances  and  the  universality 
of  the  declaration  la  given  emphasis  and  any 
Implication  of  exception  la  precluded  with, 
tautological  care  by  the  provision  that  "tbe 
payment  of  such  advance  wages  or  allotment 
shall  In  no  case  exc^t  as  herein  provided  ab- 
solve the  vessel  or  the  master  or  the  owner 
thereof  from  the  full  payment  of  wages  after 
tbe  same  shall  have  been  actually  earned, 
and  shall  be  no  defense  to  a  libel  salt  or  ac- 

>  Se«t[oa  U.  wu  an  smcadmsnt  at  soctloD  U  ot 
tbe  Act  of  Donnitaer  11.  1S9B,  and  Hctloa  M  woi 
an  BmendmeDt  at  (action  10  ot  tlka  lav*  ot  1SS4  as 
■meiidcd  Id  ISse.  and.  »  It  now  itaud*  mm  tor  as 
pertlnect.  tt  s*  tallowi: 

"Sec  10.  (si  Tbac  tt  ihall  ba,  and  li  berebr,  mad* 
unlawful  In  mnr  coos  to  par  on;  seaman  woces  la 
■dvanca  ot  tb*  tlm*  when  b*  bu  actuallr  earned 
ths  lam^  or  to  par  «uEb  adTaaco  wasss,  or  to 
make  aiir  order,  or  nota,  or  otber  vrldeaca  ot  in- 
dabtedneaa  tberelor  to  any  otber  paraon,  or  to  par 
anr  peroon.  tor  Cba  ablpmant  ol  aeamen  when  pay- 
ment la  deducted  or  to  ba  dedactad  Irom  a  aeamaa'i 
wase*-  Anv  paraon  vIoUtlDg  any  of  the  torcKOlDi 
proTlaiona  of  Ibla  aectlon  aball  be  deemed  guilty 
of  a  mledemesnor,  and  upon  conviction  aball  be  pun- 

flM,  and  mar  alao  be  Imprli 
not  (leeedlna  ali  moatb*.  at 
court.  Tbe  payment  ot  aucb  advance  waaee  or  al- 
lotment aball  Id  no  caaa  aicapt  ae  hanln  provided 
abaolva  tbe  veaael  or  the  maater  or  the  owner  tbsre- 
of  from  the  full  payment  of  wacea  attar  the  eame 
aball  bave  been  actually  earaed.  and  ehall  be  no 
defenae  to  a  libel  ault  or  action  for  tba  recovery  ot 
ouch  wages.  If  any  penon  aholl  demand  or  t«> 
oeive,  either  directly  or  Indirectly,  from  any  saa- 
maa  •  ■  •  or  from  aay  person  on  hla  behalf,  any 
remuneration  whatever  for  provldlag  him  with  em< 
ployment,  ha  aball  for  every  eucb  affanae  be  deem- 
ed aallty  of  a  mlodameanor  and  ehall  be  Imprlion* 
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tloQ  for  the  recorery  of  such  wages."  To 
Qoallf;  these  provlsloiis  or  not  to  take  them 
for  what  ther  b&j,  would,  in  our  oploloD, 
ascribe  to  the  act  an  unusual  Improvidence 
of  ezpreselon.  And  section  4  should  be  con- 
sidered in  counectloD.  It  Is  hence  Important 
that  we  give  It  In  full.  And  It  may  be  auld 
that  it  Is  an  amendment  to  section  4531^  B, 
S.  (Gomp.  SL  1916,  i  8322).    It  is  ftS  follows: 

"Sec  4530.  Every  leeman  on  a  vessel  of  tha 
United  SUtes  Bhall  be  entitled  to  receive  on 
demand  from  the  master  of  the  vessel  to  which 
he  belongs  one-half  part  of  the  wSRes  which  ha 
shall  have  tben  earned  at  every  port  where  such 
vessel,  after  the  voysge  has  been  commenced, 
shall  load  or  deliver  cargo  before  the  vorsge  is 
ended  and  all  stipulations  In  the  contract  to 
the  contrary  aholl  be  void:  Provided,  mdi  a 
demand  shall  not  be  made  before  the  expiration 
of.  nor  ofCener  tban  once  in  five  days.  Any 
failure  on  the  part  of  the  master  to  comply 
S  with  this  demand  shall  release  the  seaman  from 
S  hia  contract  and  *he  ihall  be  entitled  to  full  pay- 
ment of  wages  earned.  And  when  the  voyage 
is  ended  every  sucb  seaman  shall  be  entitled  to 
the  remainder  of  (he  wages  which  shall  then  be 
due  him,  as  provldeii  in  section  forty-flve  hnn- 
dred  and  twenty-nEne  of  the  Bevised  Statutes: 
•  •  *  And  provided  further,  that  this  section 
aball  apply  to  aeainen  on  foreign  veasela  while 
in  harbors  of  the  United  Stotes,  and  tbe  courts 
of  the  United  States  Hhsll  be  open  to  such 
•eamen  for  its  enforcement." 

Tbla  section  and  the  others  we  have  quoted 
express  something  more  tban  particular  re- 
lations of  ship  and  seaman,  they  express  the 
policy  of  the  United  States  which  no  private 
conventions,  no  matter  where  their  locality 
of  execution,  can  be  adduced  to  contravene. 
The  Kenalnston.  183  U.  S.  263,  22  Sup.  Ct 
102,  46  I*  Ed.  190:  United  States  v.  Chavez, 
228  U.  a.  625.  33  Sup.  Ct.  595,  07  I*  Ed.  950; 
United  States  t,  rreemao,  239  U.  S.  117.  36 
Sup.  Ct.  32,  00  L.  Ed.  172.  Nor  are  we  called 
Upon  to  assign  tbe  genesis  of  the  policy  or 
trace  the  evolution  ot  its  remedy  to  the  act 
In  controversy;  and  besides  It  has  been  done 
elsewhere.  It  Is  enough  to  say  that  the  act 
itself  demonstrates  that  It  Is  intended  as  a 
means  In  the  development  of  the  merchant 
marine  and  It  hardly  needs  to  t>e  added,  to 
quote  counsel  for  tbe  government,  "that  the 
welfare  of  the  seaman  Is  remarkably  Inter- 
related with  that  of  the  merchant  marine." 
This  certainly  was  the  conception  ot  Con- 
gress and  answers  the  contentions  baaed  on 
contrary  opinion  and  deductions.  It  is  mani- 
fest also  from  the  title  of  the  act,  which  de- 
clares Its  purpose  to  be  "to  promote  the  wel- 
fare of  American  seamen  tn  the  merchant 
marine  of  tbe  United  States;  to  abolish 
arrest  and  imprisonment  as  a  penalty  for 
desertion,  and  to  secure  the  abrogation  of 
treaty  provisions  In  relation  thereto ;  and  to 
promote  safety  at  sea."  Its  efficacy  as  a 
means  or  tbe  policy  of  the  means  is  not  sub- 
mitted to  our  Judgment.  Ours  Is  the  simple 
service  of  taiterpretatloD,  uid  there  Is  no 


reason  to  hesitate  In  Its  exerdw  because  ots 
supposed  consequences.  The  pollcs*  *of  the  act  • 
was  so  InslatHit  that  Congress  did  not  hesi- 
tate to  abrogate  opposing  treaties.  Oertalnly, 
therefore,  we  cannot  give  a  controlling  force 
to  the  suggestion  that  to  ooustrue  the  act 
as  the  ship  construes  It  and  others,  sunwrt- 
ing  tbe  ship,  construe  It,  Is  to  "Impose  our 
conception  of  the  rights  of  seamen  upon  tbe 
whole  world  In  violation  of  the  oomlty  of 
nations."  Tbe  reply  Is  Immediate:  It  was 
for  Congress  to  estimate  this  and  other  re- 
sults and  to  consider  how  far  they  wer» 
couDterpolsed  or  overcome  by  other  consider- 
ations. If  the  section  was  ambiguous  th& 
asserted  results  might  be  invoked  to  resolve 
its  meaning;  but  we  do  not  think  it  is  am- 
biguous. 

It  mnst  be  conceded.  Indeed,  it  ts  conceded,, 
that  the  words  of  the  sections  are  gram- 
matically broad  enough  to  Include  all  seamen, 
foreign  aa  well  as  American,  and  advances 
and  contract  wherever  made,  and  to  the 
contention  that  Congress  had  in  mind  and 
waa  only  solicitous  for  American  seamen,  the 
answer  Is  again  Immediate:  The  contention 
would  take  us  from  the  certainty  of  language 
to  tbe  uncertainties  of  construction  depend- 
ent upon  the  conjecture  of  cooseqnencea ; 
take  us  from  the  deck  to  tbe  aea.  If  we  may 
use  a  metaphor  suggested  hy  our  subject. 
Language  Is  the  safer  guide,  for  It  may  be 
defined ;  consequences  brought  forward  to 
modify  Its  meaning  may  be  In  fact  and  effect 
disputed — foreseen.  It  may  be,  and  accepted 
as  necessary  to  the  achievement  of  the  ptw- 
poae  of  the  lew.  And  tbe  purpose  Is  resolute, 
has  been  maintained  for  many  years  with  In- 
creasing care,  end  the  ship,  being  In  the 
waters  of  the  United  States,  not  the  nation- 
ality of  tbe  seamen,  selected  as  Its  test.  And 
lest  there  might  be  Impediment  In  treaties, 
they  are  declared,  ao  far  as  they  Impede,  to 
be  abrogated. 

But  authority  may  be  adduced  against  the 
contentions.  In  Patterson  t.  Bark  Bndora, 
supra,  the  Seamen's  Act  came  nnder  condder- 
atlon.  and  it  was  contended,  as  It  ts  contend- 
ed now.  that  tbe  title  determined  against  tbeS 
body  'of  the  act  and  that  therefore  the  net? 
did  not  apply  to  foreign  vessels  notwttb- 
standing  its  explicit  words.  The  contention 
was  declared  untenable  and  the  reasoning  ot 
the  court  e^cbflusts  discussion  on  that  and 
the  other  contentions  as  to  the  purpose  and 
power  of  Congress.  Of  tbe  first  It  was  said 
that  It  was  to  protect  sailors  against  certain 
wrongs  practiced  upon  them,  one  of  the  most 
common  being  tbe  advancement  of  wages;  ot 
the  aecond  It  was  said,  quoting  Chief  Justicfr 
Marshall: 

"Hie  Jurisdiction  of  the  nation  within  its  own 
territory  is  necesanrily  exclusive  and  absolute; 
it  is  susceptible  of  no  limitation  not  imposed  by 
itaelf."    Tbe  Exchange,  7  Cranch,  116,  8  L.  Ed. 
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Tbe  natloiiallt?  of  the  seamen  does  not 
■appear,  but  the  vessel  was  foreign,  and  tbe 
application  of  the  statute  to  the  latter  con- 
stituted the  ground  of  controversy. 

Of  coarse,  tbe  language  of  an  act,  tbough 
universal,  ma;  find  limitation  in  tbe  Juris- 
diction of  tbe  Legislature;  but  certainly  a 
abip  within  tbe  harbors  of  the  United  States 
Is  within  the  Jurisdiction  of  tbe  United 
States,  and  making  its  exercise  "apply  to  sea- 
men on  foreign  vessols,"  and  "the  courts  of 
the  United  States  •  •  •  open  to  snch 
-seamen  for  its  enforcement"  was  the  Judg- 
ment of  Congress  of  tbe  way  to  promote  its 
fHirpose. 

These  considerations,  we  think,  answer  as 
"well  other  contentloos;  that  Is,  that  the  act 
"ahonid  be  construed  as  applicable  only  to 
seamen  shipping  In  an  American  port 
sels  wbl(^  remain  for  a  time  in  or  afterwards 
return  to  an  Ameriean  port  to  load  or  deliver 
■cargo"  or  "to  seamen  of  American  nationality 
upon  foreign  or  domestic  vessels,  Irrespective 
■of  the  port  of  shipment." 

It  la  enough  to  say  of  the  contentions.  In 
addition  to  what  has  been  said,  that  tbey  Im- 
pose on  tbe  BtAtnte  quallBcations  and  limita- 
tions precluded  by  Its  words  and  tbe  pnrpose 
they  express,  llere  Is  a  great  deal  said, 
and  ably  said,  upon  these  contentions  and  the 
"i  more  pretentions  one  that  tbe  act  would  vlo- 
7  Uite  the  Constitution  of  the  *Unlted  States 
nalesB  so  "construed  as  not  to  apply  to  foreign 
seamoi  shipped  on  a  foreign  vessel  in  a  for- 
eign port,  nnder  a  ccmtract,  valid  wbero 
made.    •    •    •  ■• 

We  cannot  concede  the  qualiSoatlon  nor 
doubt  the  power  of  Congress  to  impose  condi- 
tlona  upon  foreign  vessels  entering  or  remain- 
ing In  the  harbors  of  tbe  United  States. 
And  we  think  that  the  case  of  Hie  Endora 
declares  tbe  grounds  of  decision.  Ita  prin- 
ciple Is  broader  than  Its  instance  and  makea 
tbe  vessel  and  Its  locality  In  tbe  waters  of 
tbe  United  States  the  test  of  tbe  application 
-of  tbe  act  and  not  tbe  nationality  of  the  sea- 
.men  nor  th^r  place  of  shipment,  nor  contra- 
vening conventions,  and  precludes  deductions 
-of  advances. 

Nor  is  there  obstacle  in  the  penal  provi- 
sions of  the  act  They  may  be  dlstribntively 
an>Ued  and  such  application  has  many  ex- 
.amples  in  legislation.  It  Is  Justified  by  the 
rule  of  reddendo  singula,  singulis.  By  it 
worda  and  provisions  are  referred  to  their 
appn^riate  objects,  resolving  confusion  and 
acconqtlLshlDg  the  Intent  of  the  law  against, 
n  may  be,  a  strict  grammatical  construction. 
United  States  v.  Simms,  1  Cranch,  2K2,  2  L. 
Ed.  98;  Comm.  v.  Barber,  14S  Mass.  660, 
10  N.  EL  830 ;  Qnlnn  v.  Lowell  ESectric  Light 
<!o.,  140  Mass.  loe,  8  N.  B.  200.  The  So- 
men's Act  especially  Invokes  the  appUcatltm 
«f  tbe  rule.  The  act  apfdles  to  foreign  ves- 
cds  as  ezpUdtly  and  aa  drcomstantially  as 


It  does  to  domestic  vessels.  Let  the  foreign 
vessel  be  in  the  waters  of  the  United  States 
and  every  provision  of  the  aot  applies  to  It 
as  far  aa  it  can  apply.  In  other  words.  It 
gives  tbe  right  to  a  seaman  on  a  foreign  ves- 
sel to  demand  from  the  master  one-half  part 
of  the  wages  wblch  he  shall  have  earned  at 
every  port  and  makes  void  all  stipulations  to 
the  contrary.  And  the  remedy  of  the  seaman 
in  such  case  Is  made  explicit  If  his  demand 
be  refused  ("failure  on  the  part  of  the  master 
to  comply"  are  the  words  of  the  act)  the  sea- 
man Is  released  from  his  contract  and  be  Is^ 
entitled  to  the  full  payment  of  wages  eamed-g 
And  be  la  *0ven  a  remedy  In  the  courts  of  the* 
United  Statea  The  defense  of  an  advance 
payment  Is  precluded  and  clearance  of  tbe 
foreign  vessel  Is  forbidden.  And  thus  the 
act  has  completeness  of  right  and  remedy 
and,  wa  think,  precludes  Judicial  limitation 
of  either.  Ita  provisions  are  simple  and  di- 
rect, there  is  no  confusion  In  their  command, 
no  difficulty  in  their  obedience.  Of  course,  a 
"master,  owner,  consignee  or  agent  or'  any 
foreign  vessel,  to  quote  tbe  words  of  the  act 
again,  cannot  violate  any  provision  of  It  if 
he  be  not  In  the  United  States.  If  there  be 
provlalons  that  cannot  reach  him,  that  with 
which  this  case  Is  concerned  can  reach  blm. 
We  are,  therefore,  of  opinion  that  the  Dls- 
trlct  Oourt  was  right  In  refusing  to  allow 
the  Liverpool  advances  and  the  Circuit  Court 
of  Appeals  was  wrong  in  reverdng  the  nil< 
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(Argaed  Nov.  B,  1018.     Decided  Dec  23,  1918.) 
No&  303  and  894. 

SEAUzn  •^=23— Wages— AnvAHCK  Pathent— 
AiceaicAH  Vessex  in  Fobeion  Pobt. 
Act  June  26,  1884,  |  10a,  as  amended  by 
Act  March  4,  1915,  f  11  (Oomp.  St.  1916,  f 
8323),  prohibituiK  paying  leamcD  wages  in  sd- 
ranee,  providing  auch  payment  shall  not  aboolve 
from  full  payment  of  wages  when  earned,  and 
deu3ring  clearance  papers  to  vessels  violating  Ita 
terms,  does  not  apply  to  advances  by  an  Amer- 
ican sblp  In  a  foreign  port  In  accordance  with 
local  custom  to  seamen   there  employed. 

Mr.  Justice  McKenna,  Mr.  Justice  Holmes, 
Hr.  Justice  Brandela,  and  Mr.  Justice  Clazb^ 
diaSBQting. 

On  Writ  of  Gertlorul  to  the  United  States 
Qrcult  Oourt  of  Appeals  tor  tbe  Second  Cir- 
cuit. 
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Salts  In  admiralty  br  Fanl  NellsoD  nnd 
others  against  the  sailing  sblp  BUDe;  Bblne 
SMpplng  Coropanr,  claimant  And  by  John 
Hardy  and  otbers  against  tbe  barkentlne 
Wlndrush;  Shepard  &  Morse  Lumber  Com- 
paay,  claimant  Decrees  for  libelants  (244 
Fed.  8S3)  were  reversed  by  the  Circuit  Court 
of  Appeals  (250  Fed.  180),  and  libelants  bUng 
certiorari.     Affirmed. 

tSr.  Silas  Blake  Axtdl,  of  New  York  Cltr. 
for  petttloners. 

Mr,  Roscoe  H.  Eupper,  of  New  Tork  City, 
for  respondents. 

Ur.  Aaalataat  Attorney  General  Brown,  for 
tbe  United  States. 

•  "Mr.  JostiGe  DAT  delivered  the  opinion  of 
the  court 

These  cases  were  oonsidered  together  in 
the  courts  below  and  may  be  disposed  of  In 
like  manner  bere. 

The  facts  are: 

In  the  flrat  case  Paul  Ndlson  and  nine  other 
seamen  sue  for  the  recov»'y  of  wages  claimed 
to  be  due  them  from  the  bark  Bhine.  It 
appears  that  they  shipped  on  the  American 
bark  Bhloe  at  Buenos  Ayres,  October  7, 1916, 
for  a  voyage  to  New  York,  at  tbe  rate  of  $25 
per  month.  It  Is  stipulated  that  the  shipping 
of  seamen  on  sailing  vessels  at  Buenos  Ayres 
M  is  controlled  by  certain  shipping  masters,  to 
7  one  of  whom  tbe  litKlants^  In  ac*cordance  with 
the  nsasl  custom  and  as  a  means  of  Becurlng 
employment  signed  a  rectipt  or  advance  note 
for  wie  month's  wages.  These  advance  notes 
were  presented  to  the  American  Vlco^ijnsul 
at  Buenos  Ayres  before  the  libelants  signed 
the  articles,  were  by  him  noted  on  the  arti- 
cles and.  In  tbe  presence  of  the  libelants,  di- 
rected to  be  paid  on  account  of  tbe  wages  of 
the  respective  libelants.  It  was  further  sUp- 
tilated  that  in  directing  the  master  of  the 
Bhlne  to  honor  such  advance  notes,  tbe  Con- 
sul was  acting  in  accordance  with  section  237 
of  the  Consular  Begulatlons  of  tbe  United 
SUtes.  When  the  bark  arrived  at  New  York 
the  libelants  were  paid  the  wages  eameil, 
less  tbe  $2S  advanced,  l^ey  now  seek  to 
recover  the  sum  tbus  deducted,  by  virtue  of 
the  terms  of  section  10  (a),  c.  121,  Act  June 
26,  1884,  23  Stat  56,  aa  amended  by  <Act 
March  4,  1015,  c.  163,  |  11,  38  Stat  1168 
<Comp.  St  1916,  f  8323),  entitled  an  "Act  to 
promote  the  welfare  of  American  seamen  in 
the  merchant  marine  of  tbe  United  States," 
upon  the  theory  that  such  advances  are  un- 
lawful and  of  DO  eDFect 

The  facta  In  relation  to  the  case  of  tbe 
barkentlne  Wlndrush  dUter  from  tbe  above 
only  In  respect  of  the  fact  that  the  advance 
notes  are  not  In  evidence,  but  are  noted  on 
the  articles. 

The  District  Court  decided  in  favor  of  the 
libelants.  244  Fed.  833.  O^e  carcutt  Court 
of  Appeals  reversed  the  decrees,    250  Fed. 


180.    The  cases  are  h»e  on  writs  of  certio- 

Tbe  section  of  the  statute  is  the  same  as- 
tbat  involved  in  the  case  of  The  Talus  (No. 
3U2)  248  U.  B.  185,  3S  Sup.  Ct.  84,  63  L.  £d. 
200,  Just  decided.  The  difference  Is  that  the- 
advaaces  were  made  by  tbe  master  of  an 
American  vessel  in  a  South  Aoierican  port 
wbereas  in  The  l^lus  the  advancements  were- 
made  to  foreign  seamen  in  a  British  port 
The  same  general  consideration  as  to  the  In- 
terpretation of  the  statute  which  controlled 
in  the  decision  of  tbe  case  of  Tbe  Tains  ave 
applicable  bere  and  need  not  be  repeated.        ^ 

That  American  vessels  might  be  controUed  f 
by  con'gressional  legislation  as  to  contracts* 
made  In  foreign  ports  may,  for  present  pur- 
poses at  least  be  conceded.  It  appears  that 
only  by  compliance  with  the  local  custom  of 
obtaining  seamen  through  agents  can  Ameri- 
can vessels  obtain  seamen  In  South  American 
ports.  This  la  greatly  to  be  deplored,  and  the 
custom  Is  one  which  works  much  hardship  to 
a  worthy  class.  But  we  are  unable  to  dis- 
cover tbat  In  passing  this  statute  Congress  In- 
tmded  to  place  American  shipping  at  the 
great  diradvantage  of  this  inability  to  ob- 
tain seamen  when  compared  with  tbe  vessels 
of  other  nadons  which  are  manned  by  com- 
plying with  local  usage. 

Tbe  statute  itself  denies  dearance  papers 
to  vessels  vlolotlng  its  terms.  This  provlslMi 
could  only  apply  to  domestic  ports  and  is  an- 
other evidence  of  the  intent  of  Congress  to 
legislate  as  to  advances  mads  in  our  own 
ports. 

Affinned. 

Mr.  Justice  McKENNA,  with  whom  concur 
Mr.  Justice  HOLMES,  Mr.  JnsUce  BRAN- 
DEIS,  and  Mr.  Justice  CI^ARKE,  dissenting. 

niese  cases  were  submitted  with  Nos.  S6t 
and  392  (248  D.  8.  182,  1S5,  S9  Sup.  Ct  83, 
84,  63  L.  Bd.  109.  200).  and,  like  th«n.  are 
proceedings  in  admiralty  nnder  the  Seamen's 
Act  of  1915,  38  SUt  1165-1168. 

The  facts  are  set  out  in  tbe  opinion  of  tbe 
court  In  these  cases,  as  in  otbers.  we  are 
constrained  to  dissent.  The  prindple  of  de- 
cision should  be,  we  think,  tbat  declared  in 
dissent  in  The  Talus,  248  U.  S.  1S6.  39 
Sup.  Ct  84,  63  L.  Ed.  200.  The  facts  of 
these  cases  put  more  tension  upon  It,  that  is, 
an  adhesion  to  the  words  of  tbe  statute  as 
determinative  of  Its  purpose  rather  tban^ 
i  of  Its  consequences.  We  have  here  theg 
'somewhat  appealing  force  of  a  picture  *of  an* 
American  ship  only  able  to  escape  practical 
Internment  In  a  foreign  port  by  a  violation  of 
the  law.  If  It  be  as  we  have  declared  It  And 
this  under  the  sanction  of  the  United  States 
Consul  acting  onder  the  following  regulation 
of  the  Department  of  State: 

!7.  Advance*  to  Beamen  Shipped  in  Forewn 
Port*.— The  BhlpioeDt  of  seamen  in  foreign  pons 
cannot  be  considered  as  within  tbe  Intentitni, 
and  hence  not  within  the  proper  ct»istrucd<» 
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«f  the  act  referred  to  in  the  nest  pieeedtDg  par- 
agraph [inserted  in  the  marglD].t  Tb«  final 
-daoae  o(  the  act,  which  declares  tlist  thia  sec- 
tion shall  apply  ai  well  to  for^sn  veasela  as  to 
thoM  of  the  United  States,  and  that  in  case 
■ot  violation  a  dearance  shall  be  refused  them, 
is  a  clear  indication  ti>Bt  Congress  did  not  in 
this  section  refer  to  the  atupment  of  seamen 
In  foratn  porta,  but  bad  in  view  acts  done  In 
the  United  States  alone.  The  provision  of  the 
Btatnte  as  to  payment  of  advance  wases  is  not 
intended  to  apply  to  seamen  ahipiMd  In  foreign 

•We  are  unable  to  assent  We  regard  tlie 
act  of  Congress  as  clear  and  that  the  theater 
of  Its  Injunction  is  the  harbors  of  the  0nlted 
States.  It  is  mlale-ndlng  to  dwell  upon  the 
JarlsdlctiOQ  of  other  places,  whlcb  Is  but 
«ther  name  for  rontrol.  The  Jurisdiction, 
control.  Is  In  and  by  the  United  States  end 
the  command  is  that  advances  shall  not  be  de- 
■dncted  from  tragea  of  seamen  on 
American  or  foreign,  while  In  the  waters  of 
the  United  States.  Where  they  were  made  or 
nnder  what  circmostnnces  made  are  not  fac- 
tors In  JudgmNit.  They  are  the  mere  acd- 
-dents  of  the  situation  and  If  they  reach  the 
importance  and  h.ive  the  embarrassment  de- 
picted by  cnnnsel,  the  appeal  must  be  to  Con- 
gress, which  no  doubt  will  promptly  correct 
the  Improvidence,  If  It  be  such,  of  its  legis- 
lation. We  have  alread.v  expressed  onr  view 
of  the  control  of  the  language  of  the  law  and 
that  it  Is  a  bnrrter  against  alarms  and  fault- 
flndlng. 

It  hence  follows  that  we  are  of  opinion  the 
Judgment  of  the  Olrcult  Court  of  Appeals  In 
-each  rase  should  he  reversed  and  that  of  the 
District  Court  affirmed. 

<tu  D.  s.  178) 

CTJEVELAND-CTJFPR  IRON  CO.  et  al.  t. 

ARCTIO  IBON  CO. 
^Argued  Nor.  22,  1918.    Decided  Dec  23,  1918.) 

No.  75. 
1-  Oonnrs  «=»384  — CEFTmsn   QOEsnons— 
CMTmcATK— Facts  ash  Questions. 
The  certificate  on  certilicatioD  of  questions 
from  Circuit  Court  of  Appeals  for  Instructions 

'  "MS.  No  AdTancB  Wasec—Bscept  In  easa  gf 
vballns  T«He]i,  II  !•  not  lawtul  to  pxr  sov  aaamsi) 
wacaa  tietors  leaTlng  lbs  port  St  wbich  luch  les- 
msD  may  b«  eDsased  Id  advanc*  of  the  time  wball 
h*  haa  actually  taroad  tlie  ume,  or  to  pay  aucti  ad- 


other  pi 


o  pay  t. 


one  except  an  offleer  autborlied  br 
to  oollact  ttet  tor  aucti  aerrlc*,  any  remanaratlaD  far 
Dm  sblpment  of  ■  uamas.  If  any  ludi  advanca 
vagi*  or  remuDeratton  aliBll  bays  b«<n  paid  ar  con- 
tract*! for  tbe  CoDiul,  In  maklns  up  tbs  account 
of  iras«a  due  the  seamsn  upon  hla  ditcbarse.  will 
dlsretard  aacb  advsace  payment  or  agreement  sod 
sward  to  tb«  aeaman  tbs  amaunt  to  whlcb  ha  would 
bs  entitled  IE  no  incb  payment  or  aireemeat  bad 
bMB  made.  Nor  should  Coniuli  pannlt  the  itatnta 
Is  be  evaded  Indirectly,  as  by  part  payment  In  ad- 
vance and  tben  atatlDK  rata  of  ws(«s  too  eoiall. 
S.  B.  Bees.  45U,  SSt;  n  StaL  U  H.  Beo.  U;  14  Id. 
n.   Sec  S:    IT  Fed.  Rep.  7«4." 


'  toay  not  so  blend  facta  with  qnesdons  of  law 
as  to  require  separation  for  a  concinslMi  as  to 
either. 

2.  CoiiBTS   «»SS4  —  C^KTiFiED  Qtmsnoita  — 
csbtifioa'n  —  evidentiai,  and    uuivatb 

Facts. 
Recitale  of  certificate  on  certification  of 
questions  from  C^rcnit  Court  of  Appesla  must 
disdognlah  between  merdj  evidential  facts  and 
those  which  are  ultimate,  and  so  could  furnish 
support  for  the  legal  propositlona  aa  to  whicll 
instructions  ere  asked. 

S.  GoDBTB  «=>384  —  GEBTinBo   QnEBHona  — 

SBKDino  vr  Whole  Kkcobo. 
Exercise  of  tbe  discretion  which  Jadidal 
Code.  I  239  (Comp.  St.  1916,  |  1216).  gives 
the  Supreme  Court  when  questions  are  certified 
from  Oircnlt  Court  of  Appeals,  to  direct  the 
sending  up  of  the  whole  record,  is  not  called 
for  where  the  certificate  is  of  such  character  aa 
not  to  be  embraced  by  ^e  ststute. 

Mr.  Justice  Clarke  dtasenting  in  part. 

On  CertiOcate  from  the  United  States  Cir- 
cuit Court  of  AppeaU  for  the  Sixth  Circuit 

Solt  by  the  Arctic  Iron  Company  against 
the  Cleveland-ClISs  Iron  Company  and  an- 
other. From  decree  for  complainant,  do- 
fendants  appealed  to  the  Circuit  Court  of  ap- 
peals which  certifies  questions.  201  Fed. 
15.    Certificate  dismissed. 

Messrs.  A.  0;  Dnstlu,  Horace  Andrewa,  and 
W.  P.  Belden,  aU  of  Cleveland,  Ohio,  for 
Cleveland-Cllirs  Iron  Co. 

Messrs.  S.  W.  Shanll,  of  Tr(4)lco,  OaL,  and 
a  C  Daniels,  of  New  York  City,  for  Arctic 
Iron  Co. 

S 
•Mr.  Chief  Justice  WHITE  delivered  the* 
opinion  of  the  Court. 

The  certificate  tipon  which  thla  caae  la 
before  ns  contains  what  are  denominated 
findings  of  fact  grouped  under  eighteen  para- 
graphs covering  eight  pages  of  the  record. 
Dpon  these  findings  we  are  asbed  to  Instruct 
as  to  six  propositions  of  law,  really  amount- 
ing to  twelve  since  each  la  twofold,  that  Is, 
stated  In  the  alternative.  But  we  are  ot 
Ion  that  we  loay  not  Instruct  aa  to  thes* 
pro[>osltions  for  the  following  reasona; 

[1]  In  tbe  first  place,  because  ve  think  It 
Is  clear  that  the  atatements  whldi  are  de- 
clared In  the  certificate  to  be  findings  of  tact 
In  no  true  aense  entitled  to  that  char- 
acterization, alnce  the  statements  amount 
tMit  to  a  narrative  of  facts  mixed  with  qne» 
tlons  of  law  so  Interblended,  the  one  with 
the  other,  aa  to  cause  It  to  be  Impossible  to 
conclude  aa  to  either  the  law  or  the  facta 
without  a  separation  of  the  two,  a  duty 
which  we  may  not  be  called  upon  to  p^orm 
In  giving  Instmctlona  upon  quesUona  of  law 
propounded  under  tbe  itatate  contnAUag 
that  subject 
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fl]  In  the  Mcond  place,  because  even  U 
the  Bdmlztnre  of  law  and  fact  which  Inheres 
In  tbe  ledtals  In  the  certlllcate  be  overlook- 
ed, the  recitals  neTertbeless,  In  and  of  them- 
■clTes,  tall  to  dlstiiiKiilBh  between  tacts 
which  are  merely  evidential  and  those  which 
jg  are  ultimate  and  which  for  that  reason 
S  would  be  enscei^ble  of  furnishing  support 
*for  the  legal  propositions  as  to  wtildi  Id- 
stractlons  are  asked. 

[3]  It  Is  true,  indeed,  that  the  statnta 
gives  as  the  discretion,  when  a  case  Is  cer- 
tified, to  direct  tbe  sending  up  of  the  whole 
record,  but  obviously  the  exercise  ot  tliat  dis- 
cretionary power  is  not  called  for  by  a  case 
where  the  certificate  Is  of  such  a  ciiaracter 
as  not  to  be  embraced  by  the  statute. 

It  most  be,  therefore,  that  this  case  affords 
no  ground  for  directing  the  sending  op  of 
the  wbole  record  since  here  the  certificate  Is 
Inadequate  to  sustain  the  right  to  answer 
the  questions  stated.  To  hold  to  the  contrary 
-would  be  to  cause  a  mistaken  eierdse  of  the 
Tight  to  certify  specific  questions  to  become 
tbe  instrument  by  which  the  division  of  pow- 
ers made  l:^  tlie  statute  would  be  disregard- 
ed. 

The  views  which  we  have  stated  are  In  ac- 
cord with  the  settled  rules  concerning  tbe 
power  to  certify  which  have  prevailed  from 
the  beginning.  See  Dillon  v.  Stratheara 
Steamship  Co.,  248  D.  8.  182,  39  Sup.  Ct. 
83,  63  L.  E>1.  1B9,  this  dar  decided,  and  the 
antborltlea  therein  dted.  It  foUowa  tbat  the 
certificate  must  be  and  Is  dlamlased. 


Mr.  Jnstlce  OLABEE,  dissenting, 
I  greatly  regret  that  I  cannot  concur  in 
tbe  conclusion  ot  tbe  court  Just  announced. 
That  the  certificate  ot  the  Circuit  Court 
of  Appeals  is  longer  and  more  detailed  than 
Is  usual  Is  sufficiently  explained  by  the  un- 
usual character  ot  tbe  facta  In  the  case  and 


"However,  we  consider  tbat  No.  S  presents  a 
gaestion  of  law  wbliA  is.  In  the  view  most  favor- 
able to  plaintiff,  the  ultimate  one;    and  we  de- 
sire  that   this  question    be   answered,   without 
prejudice  from  tbe   inclusion  ot  others  in   this  m- 
certificate,  if  it  shall  be  thought  that  the  inclu-  Q. 
siim  of  the  'others  la  not  in  accordance  with  the  *" 
practice  ot  the  suprenu  court  In  this  respect." 

Question  No,  5  Is  In  the  alternative,  via. : 
"6a.  When  it  appeared  that  the  Ciitla  had  in- 
tereats  and  desires  pertaining  to  the  new  lease 
which  might  conflict  with  the  courts  Kaufman 
and  BreitunE  desired  the  Arctic  to  take,  did 
tbe  CUiffs  and  Mather  perform  every  duty  wbtch- 
by  law  rested  upon  him  as  director  of  the  Arctic 
and  through  him  upon  the  Cliffs  when  Mather 
withdrew  from  any  further  participation  in  the 
matter  and  notified  Kanfmsn  and  Breitung 
tbst  they  conid  go  ahead  and  make  for  the 
Arctic  a  contract  aatisfactor?  to  them,  and 
that  the  Cliffs  and  Mather  would  acquiesce- 
therein?   or 

"Gb.  Was  It  the  duty  of  Klather  as  director  In 
the  Arctic,  either  to  disclose  to  Kaufman  and- 
Breitnng  what  he  had  done  and  tbe  knowledge 
be  had  acquired  as  an  officer  of  the  CHSs  and 
behalf  of  the  ClitFs,  or  else  to  resign  as  » 
director  In  the  Arctic?" 

While  these  two  queatlona  run  into  eact> 
other  and  could,  perhaps,  have  been  written 
as  one,  nevertheless.  In  my  Judgment,  eacb 
presents  a  queetlou  of  law,  arising  upon  re- 
cited facts,  and  each  Is  stated  with  sufflclent 
precision  to  tning  It  within  the  terms  of  sec- 
tion 239  of  the  Judicial  Code  (Act  March  3, 
1911,  c.  231,  86  Stat  1197  [Coop.  St.  1916. 
I  1216])  and  Role  S7  ot  this  court  (32  Sup. 
Ot  xlv),  and  I  therefore  think  that  these  two 
questions,  at  least,  should  have  been  answer- 
ed, or  that  this  court  should  bave  required 
that  the  whole  record  ot  the  case  be  aeot  up 
for  Ita  consideration. 
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No.  14. 

STATUTEi    ^=»35— PABsmo  Otbk  Veto— Twt>- 

Thibdb  or  "Honaa." 
"HouM,"  vitbin  OoQBt.  art  1,  |  7,  d.  2,  w- 
qufring  a  two-thirda  Tota  of  eacb  house  to  paaa 
a  bill  over  a  veto,  meaiiB  DOt  the  entire  member- 
abip,  but  the  quorum  by  aectioD  B  given  legis- 
lative power. 

[Ed.  Note.— For  other  definitiona,  aee  Worda 
and  Phrawa,  Flrat  and  Second  Series,  House.] 


The  Missouri  Padflc  Rallwar  Companj' 
waa  prosecuted  bT  the  State  ol  Kansas  lor 
violation  of  a  liquor  statute.  Judgment  of 
convlctloii  was  affirmed  b;  the  State  Su- 
preme Court  (96  Kan.  608,  152  Pac.  777,  Ann. 
Cas,  191TA,  612),  and  defendant  brings  er- 
ror.   Affirmed. 

Messrs.  William  P.  Waggener  and  B.  P. 
Waggener,  both  of  Atchison,  Kan.,  tor  plain- 
tm  la  error. 

Mesars.  James  P.  Coleman,  of  Topeka, 
Kan.,  and  Wayne  B.  Wheeler,  of  Washing- 
.  ton,  D.  C,  for  the  State  of  Kansas. 

*  •Mr.  Chief  Jnatice  WHITE  delivered  the 
opinion  of  the  Conrt. 

To  avoid  penalties  songtit  to  be  Imposed 
npon  it  for  Ulf^Uy  carrytog  Intoxicating 
liquors  from  another  state  Into  Kansas,  the 
defendant  railroad,  plalntlir  fn  error,  assert- 
ed as  follows:  (1)  That  the  state  law  was 
•void  as  an  attempt  by  the  state  to  regulate 
^commerce  and  thos  usurp  the  auth(n:lty  alone 
possessed  b;  Congress;  <2)  that  if  such  re- 
sult was  sought  to  be  avoided  because  of 
power  seemingly  conferred  npon  the  state 
by  the  act  of  Congreae  known  as  the  Webb- 
Kenyon  Lew  (Act  March  1,  1&18,  a  90,  87 
SUt  699  [Comp.  8L  1916,  |  8739]),  such  act 
was  void  for  repugnancy  to  the  Cimstltutlon 
of  the  United  States  because  In  excess  of  the 
p  power  of  (Congress  to  regulate  commerce  and 
C  aa  a  usurpation  of  rights  reeerved  by  the 

*  Constitution  to  the  'states;  0)  because,  even 
U  the  Webb-Kenyon  Law  was  held  not  to  be 
repugnant  to  the  Constitution  for  tbe  rea- 
■ona  Btated,  nevertheless,  that  assumed  law 
afforded  no  basis  for  the  exertion  of  the 
state  power  in  question,  because  It  bad  never 
been  enacted  by  Ckmgresa  conformably  to  the 
Conatltutton,  and  therefore,  in  legal  Intend- 
ment, must  be  treated  as  nonexlstlng. 

It  is  conceded  that  the  ruling  of  this  court, 
mstainlng  tbe  Webb-Kenyon  Lew  aa  a  ralld 
'  Congress  of  Its  power  to  regu- 


late commerce  (Claiit  Dlstillliig  Co.  v.  West- 
ern Maryland  Ky.  Co.,  242  V.  S.  311,  32S,  37 
Sup.  Ct.  180,  61  L.  Ed.  326,  L.  R.  A.  1917B, 
121S,  Ann.  Caa.  1917B,  S15),  disposes  of  tbe- 
first  two  contentions  and  leaves  only  the 
third  for  consideration.  In  fact.  In  argu- 
ment It  la  admitted  that  such  question  alone 
is  relied  upon.  The  proposition  Is  this,  that 
as  the  provision  of  the  (institution  exacting 
a  two-thirds  Tote  of  each  bouse  to  pass  a 
bill  over  a  veto  means  a  two-thirds  vote,  not 
of  a  quorum  of  each  house,  but  of  all  the 
members  of  the  body,  the  Webb-Kenyon  Act 
was  never  enacted  Into  law,  because  after 
its  veto  by  the  President  It  received  In  the 
Senate  only  a  two-thirds  vote  of  the  Sen- 
ators present  (a  quorum),  which  was  less 
than  two-tliirds  of  all  the  members  elected 
to  and  entitled  to  sit  in  that  body. 

Granting  the  premise  of  fact  as  to  what 
the  face  of  tbe  Journal  discloses,  and  assum- 
ing for  the  sake  of  the  argument  (Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  107,  143.  31  Sup. 
Ct.  342,  55  L.  Ed.  389,  Ann.  C&s.  1!)12B.  1312 ; 
Kalney  v.  United  States,  232  U.  S.  310,  317. 
34  Sup.  Ct  429,  63  L.  Ed.  617)  that  tbe  re> 
suiting  question  would  be  Justiciable,  we 
might  adversely  dispose  of  It  by  merely  re- 
ferring to  the  practice  to  the  contrary  which 
has  prevailed  from  the  be^nning.  In  view, 
however,  of  the  Importance  of  tbe  subject, 
and  with  the  purpose  not  to  leave  unnoticed 
the  grave  misconceptions  Involved  In  the  argu- 
ments by  which  the  proposition  relied  upon 
is  sought  to  be  supported,  we  come  briefly  to 
dispose  of  the  subject. 

Tbe  proposition  concems  clause  2  of  sec- 8 
tlon  T  of  article  1  of  *the  Constitution,  pro-  V 
vldlng  that  In  case  a  bill  passed  by  CongreBs 
Is  disapproved  by  the  President — 
'■  •    •    •    he  shall  return   It,  with  hia  objec- 
tioDS  to  that  house  in  which  It  shall  have  orig* 
Inated,  who  aball  enter  tha  objecdona  at  large 
on  their  Journal,  end  proceed  to  reconsider  it- 
It  after  auch  reconsideration  two-thiida  of  that 
house  shall  agree  to  pass  the  bill,  It  shall   be 
sent,  together  with  the  objections,  to  the  other 
house,  by  which   it   shall  likewise  be  reconsid- 
ered,  and   U   approved   by   two-thirds   of   that 
house,  it  shall  become  a  law.    •    •    *  " 

The  extent  of  the  vote  exacted  being  cer- 
tain, the  question  depends  upon  the  aignlH- 
cance  of  the  words  "that  bouse" ;  that  is, 
whether  those  words  relate  to  the  two  hous- 
es by  which  the  bill  was  passed  and  upon 
which  full  leglslattve  power  is  conferred  b>- 
the  (institution  In  case  of  the  presence  of 
a  quorum  (a  majority  of  the  members  of 
each  house;  section  5,  art.  1);  or  whether 
they  refer  to  a  body  which  must  be  assumed 
to  embrace,  not  a  majority,  but  all  ita  mem- 
bers for  the  purpose  of  estimating  the  two- 
thirds  vote  required.  As  the  context  leaves 
no  doubt  that  the  provision  waa  dealing 
vrith  the  two  houses  as  organized  and  entl- 
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tied  to  exert  l<«lBlatiTe  power,  it  foUows 
that  to  at&te  tbe  contentioD  !■  to  adTsraely 
dispose  of  It. 

But,  In  addition,  the  erroneous  assumption 
upon  wblch  the  contention  proceeds  la  plain- 
ly demonstrated  by  a  canslderatlon  of  the 
conrae  of  proceedings  In  the  convention 
which  framed  the  Oonstltutlon,  since,  as 
pointed  out  by  Curtis  (History  of  the  Con- 
fltltatloii,  voL  2,  p.  267  note).  It  appears  from 
those  proceedings  that  the  veto  provUdon  as 
originally  oCered  was  changed  into  the  form 
In  which  It  now  stands  after  the  adoption 
of  the  article  fixing  the  quormn  of  the  two 
bouses  for  the  purpose  of  exerting  leg^Blatlve 
power  and  with  the  object  of  giving  the  pow- 
er to  override  a  veto  to  the  bodies  as  thus 
^  organized.  A  further  conflrmatlon  of  this 
$  view  is  afforded  by  the  fact  that  there  Is  no 
•  Indication  In  the  Conatltatlona  and  laws  "of 
the  several  states  existing  before  the  Cooati- 
tutlon  of  the  United  States  was  framed  that 
it  was  deemed  that  the  leglalatlve  body  which 
had  power  to  pass  a  bill  over  a  veto  was 
any  other  than  the  legUlatlve  body  organiz- 
ed conformably  to  law  for  the  purpose  of 
enacUng  legislation,  and  hence  that  the  ma- 
jority fixed  ajs  necessary  to  override  a  veto 
was  the  required  majority  of  the  body  In 
whom  the  power  to  legislate  was  lodged. 
Indeed,  the  absolute  identity  between  the 
tKtdy  having  authority  to  pass  legislation  and 
the  body  having  the  power  In  case  of  a  veto 
to  override  It  was  clearly  shown  by  the  Con- 
stitution of  New  Tork,  since  that  Constitu- 
tion, In  providing  for  the  exercise  of  the 
Tight  to  veto  by  the  council,  directed  that 
the  objections  to  the  1)111  be  transmitted  for 
reconsideration  to  the  Senate  or  Honse  in 
which  it  originated,  "but  if,  after  such  re- 
consideration, two-thirds  of  the  Senate  or 
House  of  Assembly  shall,  notwithst&nding 
cuch  objections,  agree  to  pass  the  same,  It 
shall  be  *  *  *  sent  to  the  other  branch 
of  the  Legislature,  where  It  shall  also  be  re- 
considered, and  If  approved  by  two-thirds  of 
the  members,  present,  shall  be  a  law,"  thus 
Identifying  the  bodies  embraced  by  the  words 
"Senate"  and  "House"  and  definitely  fixing 
the  two-tbtrds  majority  required  In  each  as 
two-tblrds  of  the  members  present 

'me  Identity  between  the  provltdon  of  ar- 
ticle 6  of  the  Constltutioa,  giving  the  power 
ty  a  two-thirds  vote  to  submit  amendments, 
and  the  requirements  we  are  considering  aa 
to  the  two-thirds  vote  necessary  to  override 
a  veto  makes  the  practice  as  to  the  one  ap- 
plicable to  the  other. 

At  the  first  session  of  the  first  Congren  in 
17SB  a  consideration  of  the  provision  anthor- 
izlng  the  submission  of  amendments  neces- 
sarily arose  In  the  submission  by  Congress 
of  the  first  ten  amendmente  to  the  Constltu- 

ftlon  Knbodylng  a  bill  of  rights.  They  were 
all  adopted  and  submitted  by  each  boose  or- 
ganized as  A  legislative  body  *parstuuit  to  tbe 


Constitution,  by  less  than  tbe  vote  which 
would  have  been  necessary  bad  the  constitu- 
tional provision  been  given  tbe  significance 
now  attributed  to  it.  Indeed,  the  resolutions 
by  which  the  action  of  the  two  bouses  was 
recorded  demonstrate  that  they  were  formu- 
lated with  the  purpose  of  refuting  the  con- 
tention now  made.  The  Senate  Becord  was 
as  follows: 

"Resolved:  That  the  Senate  do  concur  In  the 
resolve  of  the  House  of  R^reaeutatlTea  on  'ar- 
tldea  to  be  proposed  to  the  Ijegislatares  of  the 
■tetes  u  emendmoits  to  the  Couatltatlon  (rf 
the  United  States,'  with  amendments;  two- 
thiids  of  the  Senators  present  coomrring  there- 
in." lit  Cong,  (lat  Seas.)  September  9,  1788, 
Smate  Journal,  77. 

And  tbe  course  of  action  in  the  House  and 
the  record  made  In  that  body  Is  shown  by  a 
message  from  the  HoDse  to  the  Senate  which 
was  spread  on  the  Senate  Jonmal  as  tol- 

"A  nesssge  from  the  Boose  of  Represente- 
tiTft.  Mr.  Beckley,  their  clerk,  brought  op  a 
resolve  of  the  House  of  this  date,  to  aeree  to 
the  •  •  •  amendments  proposed  by  the  3m- 
ate  to  'Articles  of  imeDilmeDt  to  be  proposed  to 
tbe  Legislatures  of  the  several  stetes  as  amend- 
ments to  the  CoDBtitutioD  of  the  United  States,' 
*  *  *  ;  two-thirds  o(  tbe  members  present 
concurring  on  each  vote.  •  •  •  '■  igt  Cong. 
(1st  Seas.)  SepL  21,  1TS9,  Senate  Joainal,  83. 

When  It  is  considered  that  tbe  chairman 
of  tbe  committee  In  charge  of  tbe  amend- 
ments for  the  House  was  Mr.  Madison,  and 
that  botb  branches  of  Congress  contained 
many  members  who  bad  participated  In  the 
deliberations  of  the  convention  or  in  the  pro- 
ceedings which  led  to  the  ratification  of  the 
Constitution,  and  that  the  whole  subject  was 
necessarily  vividly  present  In  the  minds  of 
those  who  dealt  with  It,  the  convincing  ef-_ 
feet  of  the  action  cannot  be  oversteted. 
•But  this  Is  not  all,  for  the  Journal  c 
Senate  contains  farther  evidence  that  tbe 
character  of  tbe  two-thirds  vote  exacted  by 
tbe  Constitution  (that  la,  two-thirds  of  a 
quorum)  could  not  bare  been  overlooked, 
since  that  Journal  shows  that  at  the  very 
time  the  amendments  Just  referred  to  were 
under  consideration  there  were  also  pending 
other  proposed  amendments,  dealing  with 
the  treaty  and  lawmaking  power.  Those 
concerning  tbe  treaty-making  power  provid- 
ed that  a  two-thirds  vote  of  all  the  members 
(Instead  of  that  proportion  of  a  quorum) 
should  be  necessary  to  ratify  a  treaty  deal- 
ing with  enumerated  subjects,  and  exacted 
even  a  larger  proportionate  vote  of  aU  the 
members  In  order  to  ratify  a  treaty  ilt^ilng 
with  other  mentioned  snbjecte;  and  those 
dealing  with  the  lawmaking  power  required 
that  a  two-thirda  (instead  of  a  majority)  vote 
of  a  quorum  should  be  ndceeaary  to  pass  a 
law  concerning  spedfled  sdbjects. 

TtM  construction  which  was  thus  glT«t  to 
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tfae  CoDBtltntlon  In  dealing  with  a  matter  of 
eucb  vast  Importance,  and  which  waa  aeces- 
sarll;  sanctioned  by  tlie  states  and  all  the 
people,  baa  governed  aa  to  every  amendment 
to  the  Consdtutloa  aubmltted  from  that  day 
to  this.  This  U  not  disputed,  and  we  need 
□ot  stop  to  refer  to  the  precedents  demon- 
strating Its  accuracy.  The  settled  rule,  how- 
ever, was  HO  clearly  and  aptly  stated  by  the 
Speaker,  Mr.  Reed,  In  the  Bouse,  on  the 
passage  In  1S98  of  the  ameudmeDt  to  the 
Constitution  providing  for  the  election  ot 
Senators  by  vote  of  the  people,  that  we  quote 
It.  The  rnllDg  was  made  under  these  cir- 
cumstances: When  the  vote  was  announced, 
yeas,  184,  and  nays,  11,  in  reply  to  an  In- 
quiry from  the  floor  as  to  whether  such  vote 
was  a  compliance  with  the  two-thirds  rule 
died  by  the  CousHtutloD,  as  It  did  not  coo- 
stltnte  a  two-thirds  vote  of  all  the  members 
elected,  the  speaker  said : 

J  "The  question  is  one  that  has  been  so  often 
decided  that  it  seems  hardly  necessary  to  dwcU 
*  apon  it.  The  provision  *ot  the  Uonstitntlon  says 
'two-thirds  of  both  liouses.'  What  constitutefl  a 
bouse?  A.  quorum  of  the  membership,  a  ma- 
iority,  one-halt  and  one  more.  That  is  aJl  that 
is  necessary  to  constitute  a  house  to  do  all  the 
boslneas  that  comes  before  the  House.  Among 
the  butioeas  that  comes  before  the  House  is  the 
reconsideration  of  a  bill  which  has  been  vetoed 
by  ths  President;  another  Is  a  proposed  ameod- 
ment  to  the  Constitution ;  and  the  practice  is 
uniform  in  both  cases  that  it  a  quorum  of  the 
House  Is  present  the  House  is  constituted,  and 
two-thirds  of  thosa  voting  are  sufficient  In  order 
to  accomplish  the  object.  *  *  ■ "  6  Hinds* 
Proeedeuta  of  the  House  of  Representatives,  pp. 
100»-1010. 

Tbla  occnrr^iCQ  demonstrates  that  there  U 
no  gronnd  for  saying  that  the  adherence  to 
the  practice  settled  In  both  houses  In  1TS9 
resulted  from  a  mere  blind  application  of  an 
existing  rule,  a  conclusion  which  Is  also 
clearly  manifested,  as  to  the  Senate,  by  pro- 
ceedings Id  that  body  in  1861  where,  on  the 
passage  of  a  pending  amendment  to  the  Con- 
stitution, as  the  result  of  an  Inquiry  made 
by  Mr.  Trambull  relative  to  the  vote  re- 
quired to  pass  It,  it  was  determined  by  the 
Senate  by  a  vote  of  83  to  1  that  two-thirds 
at  a  quorum  only  was  essential.  36  Cong. 
<2d  SesB.)  March  2, 1861,  Senate  Journal,  383. 

In  consequence  of  the  Identity  In  principle 
between  the  rule  applicable  to  amendments 
to  the  Constitution  and  that  controlling  In 
passing  a  bill  over  a  veto,  the  rule  ot  two- 
tbirda  of  a  quorum  has  been  universally 
applied  as  to  the  two-thirds  vote  essential 
to  pass  a  bill  over  a  veto.  In  passing  from 
the  subject,  however,  we  again  direct  atten- 
tion to  the  fact  that  in  both  cases  the  contin- 
ued application  of  the  rule  was  the  result  of 
no  mere  formal  following  of  what  bad  gone 
before  bat  came  from  conviction  expressed, 


after  deliberation,  as  to  Its  correctnesa  by 

many  Illustrious  men.  ^ 

While  there  Is  no  decision  of  this  courtg 
covering  the  Bub*]ect,  In  the  state  courts  of" 
last  resort  the  question  has  arisen  and  been 
passed  upon,  resulting  In  every  case  In  the 
recognition  of  the  principle  that.  In  the  ab- 
sence of  an  express  command  to  the  con- 
trary, the  two'thlrda  vote  of  the  house  re- 
quired to  pass  a  bill  over  a  veto  is  the  two- 
Uilrds  of  a  quorum  of  the  body  as  empow- 
ered to  perform  other  legislative  duties. 
Warehouse  t.  Uclntoch,  1  Ala.  App.  407,  6& 
South.  102;  State  v.  McBrlde.  4  Mo.  303.  20 
Am.  Dec.  638;  Southworth  v.  Railroad,  i 
Mich.  287;  Smith  v.  Jennings,  67  S.  C.  324, 
45  S.  E.  821;  Green  t.  WeUer,  32  Miss.  850. 
We  say  that  the  decisions  have  been  without 
difference,  for  the  Insistence  that  the  ruling; 
in  Minnesota  ei  rel.  Eastland  v.  Gould,  31 
Minn.  189,  17  N.  W.  276,  la  to  the  contrary- 
Is  a  wholly  mistaken  one,  since  the  declsioa 
In  that  case  was  that,  as  the  state  Constlto- 
tion  reqolred  a  vote  of  the  majority  of  all 
the  members  elected  to  the  bouse  to  pass  a 
law,  the  two-thirds  TOte  necessary  to  over- 
ride a  veto  was  a  two-thirds  vote  of  the  same- 
body. 

Any  further  consideration  of  the  subject 
is    unnecessary,    and    oar    order    must    bOr 
and  Is, 
Judgment  affirmed. 


(Argued  Dec.  18,  1918.     Decided  Jan.  7.  1019.> 

No.  112. 

CoTTRTS  ^>S91(1)— State  Couaia— Mode  or 
BiviBw  — WaiT  or  Bbbob  — Vauoitt   or 

TSBiTT, 
Validity  of  treaty  is  not  drawn  la  question, 
•o  as  to  allow,  under  Judldal  Code,  f  237.  as- 
amended  by  Act  SepL  6,  1916,  |  2  (Comp.  St. 
1916,  I  1214),  review  of  dcclHion  of  state  court 
by  writ  of  error,  but  the  remedy  is  by  certio- 
rari, decision  being  merely  as  to  special  con- 
struction of  treaty  as  giviag  a  conanL  certaioi 
power,  under  which  a  right  is  claimed. 


Action  by  Walter  G.  Hamilton.  County 
Treasurer,  etc.,  against  the  Erie  Railroad 
Company.  Judgment  for  plaintiff  (170  App. 
Dlv.  OOd,  154  N.  Y.  Supp.  1125)  was  affirmed' 
by  the  Court  of  Appeals  of  New  York  (210  N. 
T.  343,  114  N.  E.  390.  Ann.  Cas.  1018A.  028), 
and  defendant  brings  error.    Writ  dismissed. 


^s»ror  ot 


I*  tople  sod  KBT-KtJHBBB  la  all  Kcr-Nnmb«red  Dliota  and  IndaxM 


Dio  11.^1  ■,<^-.00'^IC 
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Messrs.  Herbert  0.  Smyth  and  Frederic 
O.  ScoBeld.  botb  of  New  York  Ctt7,  for  de- 
fendant In  error. 

Mr.  Justice  CIAREB  delivered  tbe  opinion 
of  ttae  Court. 

Tbe  Erie  Railroad  Company  was  sued  in 
S  the  state  of  New  York  by  the  defendant  In 
•  error  to  recover  damngeB  "for  the  daimea 
negligent  causln);  of  the  death  of  St^ben 
MIstschook,  ivho  was  a  subject  of  tbe  Emper- 
or of  Russia  and  who  left  surrlving  hhn  a 
wife  and  three  children  resident  in  Busaia. 

After  denying  negligence  and  liability,  the 
comiiany  averred  that  it  bad  settled  tbe  claim 
with  tbe  Russian  consul  resident  at  New 
Torb,  who,  acting  under  authority  of  tbe 
treaties  between  tbe  Cnited  States  and  the 
Emperor  of  Russia,  and  In  behalf  of  the 
widow  and  next  of  bin  of  the  deceased,  had 
«xecnted  in  due  form  of  law  and,  for  tbe 
considerHiloii  of  $400,  had  delivered  a  release 
of  all  claims  and  demands  arising  from  the 
death  complained  of. 

The  claim  at  tbe  trial  was  not,  and  It  la 
not  now,  that  the  Russian  treaty  of  1832  (8 
Stat  444,  448,  art.  8)  In  terms  gave  the  con- 
sul the  power  to  make  the  settlement  relied 
upon,  but  that  under  the  treaty  of  the  United 
States  with  Spain,  invoked  through  the  "fa- 
vored nation"  paragraph  of  the  Russian 
treaty,  be  bad  power  to  make  It. 

The  trial  court  held  that  the  Russian  con- 
sul bad  no  authority  to  make  the  settlement 
pleaded  or  to  give  a  valid  release  and  the 
judgment  recovered  by  the  plalntlfl  (the  de- 
fendant In  error),  affirmed  by  the  proper  Ap- 
pellate Division  of  the  Supreme  Court  (Ham- 
Uton  7.  Erie  R.  Co.,  170  App.  Dlv.  901,  IM  N. 
T.  Supp.  1126}  and  by  the  Court  of  Appeals 
(219  N.  X.  S43, 114  N.  E.  309,  Ann.  Caa.  1918A, 
928)  la  argued  as  if  properly  before  us  for 
review  on  writ  of  error. 

Since  the  judgment  wbldi  the  plaintllT 
In  error  seeks  to  review  was  entered  on  De- 
cember 12,  191C,  the  record  presents  the  ques- 
tion whether  writ  of  error  or  writ  of  cerUo- 
mri  was  tbe  appropriate  remedy  for  bringing 
the  case  into  this  court  under  secticoi  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
36  Stat.  1087),  as  amended  by  act  of  Congress, 
approved  S^tember  6,  1916,  c.  448,  |  2,  30 
Stat  726  (Comp.  St  1916, 1 1214). 

From  tbe  statement  of  tbe  case  which  we 
have  made  it  Is  clear  that  the  railroad  com- 
pany has  relied  throughout  the  litigation  np- 
^  on  the  validity  of  the  treaty  of  the  United 

5  States  with  Russia  and  that  It  has  claimed 
rights  under  a  'construction  of  that  treaty 
wbldi  wwe  denied  t^  the  defendant  In  error 


and  by  the  New  Tork  courta.  What  the  prop- 
er construction  of  the  treat;  Is,  Is  tbe  only 
question  argued  In  tbia  court 

Tbe  only  provisions  of  the  act  of  September 
6,  1016,  applicable  to  the  review  of  such  a 
case  as  we  have  here  are  these: 

"A  final  judgment  *  *  *  in  tbe  highest 
coart  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  •  •  •  of  *  •  *  the 
United  States,  and  the  decision  is  ageinit  their 
(its)  validity  *  •  •  may  be  re-examined  and 
reversed  or  affirmed  In  the  Supreme  Court  upon 
a  writ  at  error.    •    •    • 

"It  shall  be  competent  for  the  Supreme  Court, 
by  certiorari  or  otherwise,  to  require  that  there 
[shalll  be  certified  to  it  for  review  and  determi- 
nation ■  *  ■  any  cause  wherein  a  final 
judgment  or  decree  has  been  rendered  or  pass- 
ed by  the  highest  court  of  a  state  in  which  a 
decision  could  be  had  *  •  •  where  any  ti- 
tle, right,  privilege,  or  humanity  Is  claimed 
under  •  •  •  any  treaty  •  •  •  and  the 
decision  Is  either  in  favor  of  or  against  tbe  ti- 
tle, right  privilege,  or  immunity  especially  set 
up  or  claimed,  by  either  party,  under  audt 
•    •    •    treaty.    •    •    •" 

Since;  aa  we  have  seen,  the  plaintiff  in  er* 
ror  haa  not  assailed  the  validity  of  tbe  Bne- 
tian  treaty  but  on  the  contrary  has  claimed 
under  an  asserted  construction  of  It,  which 
was  denied,  it  is  clear  that  the  case  cannot 
come  into  this  court  by  writ  of  error,  under 
the  statute  quoted.  At  most  tbe  railroad 
company  asserted  a  right  under  the  treaty 
which  was  denied  to  It  by  the  state  courta 
and  this  under  tlie  plain  reading  of  the  stat- 
ute could  give  it  a  right  to  review  here  only 
by  writ  of  certiorari 

The  distinction  between  assailing  the  valid-  ^ 
ity  of  a  treaty  or  of  a  statute  and  relying  b 
upon  a  special  conEtmc*tIon  of  either  is  patent  • 
and  has  been  the  subject  of  such  full  discus- 
sion by  this  court  that  It  should  not  now  be 
considered  either  doubtful  or  obscure^  Balti- 
more &  Potomac  R.  R.  Co.  t.  Hopkins,  130  V. 
S.  210.  9  Sup.  Ct  DOS,  32  L.  Ed.  908;  District 
of  Columbia  v.  Gannon,  130  U.  S.  227,  0  Sup. 
Ct  S08,  32  L.  Ed.  022;  IxiulsvIUe  &  Nashville 
B  R.  Co.  V.  Louisville,  166  U.  8.  700,  715,  17 
Sup.  Ct  726,  41  L.  Ed.  1173;  United  States 
V.  Lyndi,  137  U.  S.  280,  285,  11  Sup.  Ct  114, 
34  L.  Ed.  700;  South  Carolina  t.  Seymonr, 
163  D.  S.  353.  358,  14  Sup.  Ct  871,  38  L.  Ed. 
742;  United  States  ex  reL  Taylor  v.  Taft, 
203  U.  S.  461,  4S4,  27  Sup.  Ct  148,  61  L.  Ed. 
260:  Stadelman  et  al.  v.  Miner  et  at,  246  U. 
S.  544,  38  Sup.  Ct  359,  62  L.  SM.  876. 

For  want  of  Jurisdiction  the  writ  ot  «• 
ror  la 


>v  Google 


PLGXNER  ▼.  FABSON 


97 


(WO.  s.Mn 

MISSODBI.  K.  ft  T.  ET.  00.  t.  SBALT  et  at 


No.  90. 

1.  GouBTB  ^=>396(4)— Ebbob  to  State  Ooubt 
—Federal  Quesiiok— Tiuk  to  Baibe. 

Claim  tbat  the  case  is  governed  by  federal 
law,  raiBcd  after  the  case  had  twice  been  passed 
on  by  state  Supreme  Court,  is  too  late  to  allow 
of  error  to  such  conrt 

2.  CoiCHEBCi  #»10—CABBizBa— State  Laws. 

Prior  to  the  Carmack  Amendment  (Comp. 
St  1916,  It  8601b.  86(Maa),  rights  of  perUes, 
where  carrier,  without  goods  being  delivered  to 
It  for  shipment,  issued  bills  of  lading  to  ship- 
per's order,  oa  which  another  made  adrences, 
were  govemed  by  state  law. 
8.  Cabbiebb  «=>23— Cabiuok  AMEKDUEnr— 
KXTHOAcnvK  Opebation. 

The  Carma(±  AmendineDt  (Oomp.  St  I&IB, 
H  S604a,  8604BB)  doea  not  apply  to  any  cause 
of  action  arising  long  b«fore  its  passage. 


Action  by  John  Seal;  and  others,  partnen 
SB  Hntchlngs,  Sealy  ft  Co.,  against  the  Mis- 
souri, Kansaa  ft  Texas  Railway  Company. 
Jndement  for  plaintiffs  was  affirmed  by  tha 
Supreme  Goart  of  Kansas  (98  Kan.  225,  15S 
Pac.  62),  and  defendant  brings  error.  Dis- 
missed. 

Mr.  Joseph  M.  Bryson,  of  SL  Lonls,  Ho., 
for  plaintiff  In  error. 

Messrs.  Maurice  H.  TVlnger  and  Artlinr 
Ulller.  both  of  Kansas  City,  Mo.,  for  defend. 
ants  In  error, 

"  •Mr.     Justice    BBAKDEIS    delivered    the 
opinkin  of  tbe  Court. 

In  June,  1900,  tbe  Missouri,  Kansas  ft  Tex- 
as Ballway  Company  Issued  bUls  of  lading 
to  shipper's  order  covering  27  carloads  of 
grain  to  be  shipped  from  Kansas  City,  Mis. 
Bouri,  to  Galveston,  Texas.  No  grain 
fact  delivered  to  It  for  sbipment ;  but  before 
the  fraud  was  discovered,  tbe  allied  shipper 
transferred  the  bills  of  lading  to  Hutchlngs, 
Sealy  ft  Co.,  who  made  advances  thereon. 
The  advances  were  not  fully  repaid,  and  In 
1906  they  brought  suit  against  the  railroad  In 
a  state  district  court  of  Kansas.  Hie  rail- 
road defended  on  tbe  ground  that  since  the 
bills  of  lading  had  been  delivered  In  Missou- 
ri, tbe  transaction  was  goTemed  by  the  Mls- 
sonri  law  and  tbat  under  the  law  of  that 
state,  the  railroad  was  not  liable.  For  more 
than  eight  years  tbe  record  contained  no  sug- 
gestion of  a  federal  question,  the  case  having 
meanwhile  been  passed  upon  twice  by  the 
Supreme  Court  of  Kansas.  Railway  Co. 
Hutchlngs,  78  Kan.  708,  99  Pac.  230;   Bute 


Ings  v.  Railway  Co.,  84  Kan.  479,  114  Fnc. 
1077,  41  L.  R.  A.  (N.  S.)  SOO.  Thereafter,  la 
191S,  the  railroad  presented  the  olaiio  that 
the  transaction  was  governed  by  the  federal 
law,  and  that  by  It,  the  defendant  was  not 
liable.  The  Supreme  Court  of  Knnsas,  ap- 
parently as  a  matter  of  state  practice,  de- 
clared that  the  contention  came  too  late  to  be 
considered,  and  entered  judgment  for  the 
plaintiff.  Huti:hlngs,  Sealy  ft  Co.  v.  Missouri, 
K.  ft  T.  R.  Co.,  98  Kan.  225.  168  Pac.  62. 
Tbe  case  comes  here  on  writ  of  error  under 
section  237  of  the  Judicial  Code  (Act  Mar<di 
3,  1911,  c.  231,  36  Stat  USe  [Comp.  St  1916, 
I  1214]).  I 

[l-S]  "The  federal  question  was  not  sea-» 
sonably  raised.  Bonner  v.  Qorman,  213  U. 
S.  66,  01,  29  Sup.  C^  483,  53  U  Ed.  T09; 
Louisville  ft  Nashville  Bollroad  Co.  v.  Wood- 
ford, 234  U.  3.  4«,  61,  34  Sup.  Ct  739,  68  L. 
Ed.  1202.  But  It  Is  also  unsubstantial.  Pri- 
or to  the  Carmack  Amendment  (Act  Jnne  29, 
1906,  c.  3591,  f  7,  pars.  11,  12,  34  Stat.  584. 
BM  [(3omp.  St  1916,  f|  8601a.  8604aal)  the 
rights  of  the  parties  were  governed  by 
state  low  (Boston  ft  Maine  Railroad  v.  Hook- 
er, 233  D.  S.  97,  109-.110,  34  Sup.  Ct  f>26,  68 
L.  Ed.  868,  L.  R.  A.  19168,  4S0,  Ann.  Cos. 
19lSt),  593:  Pennsylvania  B.  H.  (To.  t. 
Hughes,  191  n.  S.  477,  24  Sap.  Ct  132,  48  L. 
Ed.  268 ;  Chicago,  Milwaukee  ft  St  Paul  By. 
Co.  v.  Solan,  169  U.  8.  133,  18  Sup.  Ct  289, 
42  L.  Bd.  688),  and  tbe  Carmack  Amendment 
does  not  apply,  as  tbe  cause  of  action.  If  any, 
arose  six  years  before  the  passage  of  that 
act 

The  writ  of  error  Is  dismissed. 


<zi«  U.  8.  ») 


No.  lOL 

ConsrrrDTiaiiAi.  Law   ^=>309(3)— Jtrnaifsm 

e=3818(2)— Pabtnzbsbip  ^=>204^I>uk  Pbo- 

CESB — Sebvicb  oh  Agxiit  or  NoNBisiDBNT 

Paktreb— Lies. 

A  Judgment  egsinst  nonresident  incilvidnalii^ 

though  members  of  a  partnership,  doing  bust* 

nese  in   tbe  state,  on  service  under  Civ,  God* 

Prac.  Ky.  |  61,  authorizing  summons  on  th^ 

agent  in  charge  of  the  business,  is  void  for  want 

of  due  process;   as  dtlsens  of  one  state  cannot, 

like  a  foreign  corporation,  be  prohibited  from 

doing  business  in  another  state,  and  so  do  not 

impliedly  consent  to  be  bound  by  tbe  prescribed 


S9  St».Or.-T 
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Sod  ft  Ga  JndgnieDt  for  defeadanta  was  af- 
firmed b7  tbe  Supreme  Court  of  Illinois  <208 
111.  435,  109  N.  R  327.  Ann.  Gas.  1916D,  810), 
and  plalntllf  brings  error.    Affirmed. 

Mr.  J.  8.  Lanrent,  of  Louisville,  Ky.,  for 
plalntlfF  in  error. 

Messrs.  Harry  P.  Weber  and  George  W. 
Miller,  both  of  Cblcago,  111.,  for  defendants 
in  «:ror, 

*Mr.  Justice  HOIiUEe  delivered  tbe  opinion 
of  the  Court 

Tbis  Is  an  action  brought  by  tbe  plaintiff 
In  error  npon  a  Judgment  for  money  rendered 
b7  a  Kentnckf  Court.  The  declaration  alleges 
that  the  transaction  In  respect  of  which  the 
judgment  was  rendered  took  place  at  Louis- 
ville, Kentucky,  and  tbat  at  that  time  the  de- 
fendants were  doing  business  there  as  part- 
ners through  Washington  Flexner,  who  was 
and  continued  to  be  tbelr  agent  until  the  time 
of  this  suit-  It  further  alleges  that  the  de- 
fendnnts  were  non-residents  and  that  the  serv- 
ice of  summons  of  the  Kentucky  suit  was 
made  upon  Washington  Flexner  in  accord- 
ance \rlth  a  Kentucky  statute  <Clv.  Code 
Frac  I  SI)  authorizing  It  to  be  made  In  tbat 
way.  Tbe  defendant  William  Farson  was 
the  only  one  served  with  process  in  tbe  pres- 
ffiit  action  and  he  pleaded  that  tlie  defendants 
In  the  former  suit  did  not  reside  in  Kentucky, 
were  not  served  with  process  and  did  not  ap- 
pear; tbat  Washington  Plexner  was  not  their 
agent  at  tbe  time  of  service  upon  him ;  that 
the  Kentucky  statute  relied  upon  was  uncon- 
Btltatlonal;  that  tbe  Kentucky  Court  bad  no 
Jurisdiction,  and  that  its  Judgment  was  void 
under  Uie  Constltuttoa  of  tbe  United  States. 
Tbe  plaintiff  demurred  to  the  pleas,  and  stood 
upon  his  demurrer  when  it  was  overruled, 
whereupon  Judgment  was  entered  for  the  de- 
f«idants.  There  was  an  appeal  to  tbe  Su- 
preme Court  of  the  State  on  the  ground  that 
tbe  Court  below  did  not  give  full  faltb  and 
credit  to  the  Kentucky  Judgment  and  erred  in 

!bolding  the  Kentucky  statute  as  to  service 
unconstitutional.  The  Supreme  Court  affirm- 
•  ed  tbe  Jndg*ment  below.  268  111.  435, 109  N.E. 
327,  Ann.  Cas.  1916D,  810.  Tbe  game  errors 
are  alleged  here. 

It  Is  argued  that  the  pleas  tsdtly  admit 
tbat  Washington  Flexner  was  agent  of  the 
firms  at  the  time  of  the  transscUon  sued  up- 
on in  Kentucky,  and  the  Sentucky  statute 
is  construed  as  purporting  to  make  him 
agent  to  receive  service  In  suits  arising 
out  ot  tbe  bnsinesa  done  in  tbat  State. 
On  tbis  construction  it  Is  said  that  the 
defendants  by  doing  business  In  the  State 
consented  to  be  bound  by  the  service 
prescribed.  The  analogy  of  suits  against  In- 
surance companies  based  upon  sucb  service 
!•  Invoked.     Mutual  Reserve  Fund  Life  As- 


sodaUon  V.  Pbelpo,  190  U.  6.  147,  23  Sup.  Ct 
707,  47  L.  Ed.  987.  Bat  tbe  consoit  that  la 
said  to  be  Implied  In  such  cases  Is  a  mere 
Action,  fonnded  upon  tbe  accepted  doctrine 
that  the  States  could  exclude  foreign  corpora- 
tions altogether,  and  tberefore  could  ^tab- 
Ush  tbia  obligation  as  a  condition  to  letting 
them  In.  Lafayette  )taB.  Co.  v.  Frendi,  IS 
How.  4(M,  IS  L.  Hd.  481;  Pennsylvania  Blra 
Ins.  Co.  v.  Gold  Issue  Mining  ft  Milling  Co., 
243  n.  S.  93,  96,  37  Sup.  Ct.  344,  61  L.  Ed.  610. 
The  State  bad  no  power  to  exclude  tbe  de- 
fendants and  on  that  ground  without  going 
farther  tbe  Supreme  Court  of  Illinois  rightly 
held  that  the  analogy  failed,  and  tbat  tbe 
Kentucky  Judgment  was  void.  If  the  Em- 
tucky  statute  purports  to  have  tbe  effect  at- 
tributed to  It,  it  cannot  have  that  ^ect  in  the 
present  case.  New  York  life  Ins.  Co.  v.  Dun- 
levy,  241  n.  S.  SIS,  B22,  62S,  86  Sop.  Ct  618, 
60  L.  Ed.  1140. 
Judgment  affirmed. 


<«l  U.  8.  sit> 
UNITED  STATES  v.  C0MTN8  et  aL 


No.  235. 

1.  Courts  i^=a38G(lV^)— Revikw  iit  CaiuinAi. 
Case— Con ETBUCTioN  or  Statute. 

Decision  sustaining  demurrer  to  indlcCmeDt 
held  based  on  a  conBtmctlon  of  Criminal  Code, 
i  215  (Comp.  St.  1916,  f  10385),  as  to  asing 
mails  to  execute  a  scheme  to  defraud,  and  so 
to  allow  review  nnder  Crimiaal  Appeals  Act 
(Comp.  Sl  191S,  I  1704)   by  error  to  District 

2.  iNnicniEKT  Ann  iNroaiiATiON  ^al21(5)— 
Demubbeb— Biix  or  Pabticulabs. 

Id  reviewing  Judgment  ■uatalnins  demurrer 
to  indictment,  bill  of  particulars  is  to  be  dis- 
regarded; it  forming  no  part  of  the  record  tor 
the  porpoae  of  ths  demurrer. 

3.  Post    OmCB    *=35  — Use    or    Mails  — 
"Scheme    to    DErsAun    nT    Fradocleht 

PSOHISES." 

A  BCberae  to  get  money  by  makins  promises 
wfalch  there  li  no  intention  to  perform  ia  one  to 
defraud  by  fraudulent  promises,  witiiio  Grimlnal 
Code,  I  215  (Comp.  St  191S.  f  103S5),  as  to 
nEing  the  mails  to  execute  the  scheme. 

In  Error  to  the  District  Court  of  the  United 
States  for  tbe  Western  District  of  Washing- 
ton. 

Edward  M.  Oomyns  and  another  were  In- 
dicted for  violation  of  Criminal  Code,  |  215. 
Demurrer  to  the  Indictment  was  sustained, 
and  the  United  States  brings  error.  Re- 
versed. 


a  toplo  and  KEY-NOHBSB  la  all  B«t-Kiimb«r«l  DlcMU  and  IndeiM 


UNITED  STATES  y.  COMTNS 


Ueosrs.  0.  A.  Kelgwlti  and  William  B.  An- 
drews, both  of  WaBblnstoo,  D.  C.  for  d^ 
.feodants  In  error. 

'  'Hr.  JosUca  PITNET  deUvei«d  the  <q>lntoii 
of  the  Conrt 

This  la  a  review  under  Criminal  Appeals 
Act  March  2,  1907,  34  Stat.  1246,  c,  2t564 
(Comp.  St  lOie,  I  1701),  of  a  Judgment  of 
the  District  Court  sustaining  a  demurrer  to 
an  Indittment  found  under  section  219  of  the 
Criminal  Code  (Act  March  4.  1909.  35  Stat. 
1088,  1130,  c  321  [Cbmp.  St  191S,  |  103SS]). 

That  section  provides; 

"Whoever,  baving  devlMd  or  iutendlns  to  de- 
vbe  any  adieme  or  artifice  to  defraud,  or  fw 
obtainlDS  mone;  or  property  by  means  of  false 
«r  fraudulent  pretenses,  representations,  or 
promises,  •  •  •  shsJl,  (or  the  purpose  ot  ei- 
ecatins  sndi  scbeme  or  artifice,  or  attempting  ao 
to  do,  place,  or  cause  to  be  placed,  an;  letter 

*  *    *    in   an;  post  office,  or  station  thereof, 

•  •  •  to  bo  sent  or  delivered  by  the  poat- 
office  establiahmeDt  of  tbe  United  States  •  •  * 
shall  be  fined,    *    *    * "  etc. 

The  Indictment  contains  four  counts,  but 
a  redtal  of  the  flrat  will  suffice,  since  the 
others  adopt  by  reference  that  part  of  Its 
averments  upon  which  Is  mined  the  question 
WB  have  to  determine.  Omitting  formal  mat- 
ters, that  count  recites  that  Comyns  and  By- 
E  Km  had  devised  &  scheme  and  artlQce  to  de- 
«  fraud  nine  persona  named  and  *dlverB  other 
persons  to  the  grand  jurors  unknown,  that  Is 
to  eay,  to  obtain  from  them  and  each  of  them 
their  moneys  and  property  by  means  of  di- 
vers false  aod  fraudulent  pretenses  and  rep- 
resentations and  to  induce  the  victims  to 
give  to  the  defendants  and  each  of  them 
audi  moneys  and  property,  with  the  Intent  on 
the  part  of  the  defendants  and  each  ot  them 
to  convert  the  same  to  tbelr  own  use,  which 
scheme  was  as  follows:  That  defendants 
Aonld  represent  that  Comyns  waa  a  lawyer, 
admitted  to  practice  before  the  United  States 
Land  Office,  and  that  Byron  wos  a  locator, 
"and  that  they  could  locate  said  parties  and 
secure  for  them  the  preference  right  to  pur- 
chase from  the  United  States  of  America  un- 
der the  Timber  and  Stone  Act  of  June  3. 187S 
[20  Stat.  89,  c.  IM),  certain  land  within  the 
Western  district  of  Washington  for  the  sum 
of  (2.50  per  acre,  by  filing  an  application  to 
purchase  under  said  act,  and  that  the  said 
property  was  worth  more  than  that  sum," 
and  that  they  would  agree  with  the  parties 
to  be  defrauded  that  they  would  charge 
each  of  them  a  fee  for  locating  them  and  se- 
curing for  them  the  title  to  said  land,  a  part 
of  the  fee,  called  the  Initial  fee.  to  be  paid 
at  the  time  of  mnbtng  the  agreement,  and  the 
balance  when  title  to  the  land  was  secured, 
"and  that  If  said  parties  to  be  defrauded  fall. 
ed  to  get  title  to  said  land,  then  the  said  de- 
fendants and  each  of  them  would  refund  to 
•aid  parties  to  be  defrauded  the  amount  of 
th»  fee  already  so  p&ld  to  said  defendants" ; 


whereas,  as  defendants  and  each  of  them 
knew,  defendants  could  not  locate  said  par- 
ties and  could  not  secnre  for  them  the  pref- 
erence right  to  purchase  the  land  mentioned 
for  {2.S0  per  acre  by  filing  said  application, 
"and  the  agreement,  as  to  the  land,  to  be  pw- 
formed  In  consideration  of  the  payment  of 
said  fee  was  for  the  purpose  of  securing  the 
payment  of  said  initial  fee  and  for  the  pur- 
pose of  delaying  the  sold  parties  to  be  de- 
frauded  from  demanding  tha  repayment  of^ 
said  initial  fee  and  for  the  purpose  of  pre- 5 
Tenting  said  'parties  to  be  defrauded  from* 
discovering  the  (act  that  they  had  been  de- 
frauded snd  disclosing  said  (act  to  others, 
and  enfd  defendants  and  each  of  them  Intend- 
ed to  appropriate  to  their  own  use  and  the  use 
of  each  of  said  defendants  said  initial  fee, 
and  did  not  Intend  to  refund  said  Initial  fee 
or  any  part  thereof  If  said  parties  to  be  de- 
frauded failed  to  get  title  to  said  land  in  ac- 
cordance with  said  agreement."  Then  fol- 
lows an  averment  that  defendants  made  ase 
of  the  malls  for  the  purpose  of  executing  the 
scheme  by  causing  a  letter  Inclosing  a  timber 
and  stone  application  to  be  sent  by  mail  to 
the  Regleter  of  the  Land  Office. 

At  first  the  demurrer  was  overruled  by  the 
District  Court,  but  at  the  same  time  It  waa 
ordered  that  the  government  should  fumlsb 
a  bill  of  particulars  "stating  the  reason  why 
the  land  in  question  could  not  be  secured  by 
the  applicants."  A  bill  of  particulars  was 
filed  setting  up.  In  brief,  that  the  lands  could 
not  be  secured  under  the  Timber  and  Stone 
Act  (a)  because  they  were  covered  by  a  list  of 
selections  madeby  the  state  of  Washington  In 
lieu  ot  school  sections  16  and  36;  and  (b)  be- 
cause the  statements  to  be  made  in  the  appli- 
cation as  to  the  character  of  the  land  were  to 
be  made  on  information  and  belief,  and  not 
from  the  applicant's  personal  knowledge  aft- 
er examination  of  the  land  as  required  by 
the  rules  of  the  general  land  otllce.  Hie  de- 
fendants moved  to  strike  out  the  bill  of  par- 
ticulars, and  this  was  treated  by  the  Dis- 
trict Court  as  a  petition  for  a  rehearing  of 
the  demurrer  to  the  Indictment  as  amplified 
by  the  bill  of  particulars ;  and  thereupon  the 
demurrer  was  sustained. 

[I]  Xot withstanding  a  contention  to  the 
contrary,  it  seems  to  us  that  the  decision 
was  based  upon  a  coDstrucClon  of  section  21S 
of  the  Criminal  Code,  and  hence  that  we  hare 
Jurisdiction  under  the  Criminal  Appeals  Act. 
United  States  v.  Patten.  226  U.  S.  525.  535. 
33  Sup.  Ct.  141,  67  L.  Ed.  333,  44  L.  B.  A. 
(N.  S.)  325 ;  United  States  v.  Nlion.  235  U.  S.  - 
231,  235,  35  Sup.  Ct.  49,  59  L.  Ed.  207.  g 

[2]  "In  reviewing  the  Judgment  we  shall* 
disregard  the  bill  of  partlcuinrs,  since  this 
forms  no  purt  of  the  record  tor  the  purposes 
of  the  demurrer.  Dunlop  v.  United  States. 
165  U.  S.  4S6.  401.  17  Sup.  Ct  375.  41  L.  Ed. 
799. 

[31  In  brief,  the  indictment  avess   that 
L',oiii,j-,<^-.OOglC 
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the  Bcbeme  of  defendants  was  to  Induce  tbelr 
Intended  vlctimB  to  part  wltb  their  money  by 
representiDK  to  tbem  that  certain  land  (not 
described  except  generally  as  being  located 
In  the  Western  district  ot  Washington)  conld 
tie  purcha.ied  from  the  United  States  nnder 
the  Timber  and  Stone  Act  for  less  than  its 
veal  value  if  the  viellms  would  employ  de- 
fendants to  secure  such  land  and  would  pay 
a  part  of  the  proposed  fee  In  advance;  the 
defendants  agreeing  at  the  same  time  thot 
>n  case  of  nonsuccesa  the  money  thus  prepaid 
would  be  refunded;  whereas  In  trutb,  as 
defendants  well  knew,  for  some  reason  not 
epeciSed  they  could  not  cany  ont  the  ogree- 
ment,  and  the  purpose  of  making  It  was  to 
secure  the  payment  of  the  Initial  fee  by  the 
Intended  victims,  which  defendants  Intended 
to  appropriate  to  their  own  use  and  did  not 
intend  to  refund  In  case  of  a  failure  to  se- 
cure title  In  accordance  with  the  agreement 

In  our  opinion  aiich  a  scheme  is  a  "scheme 
or  artifice  to  defraud  by  means  of  false  or 
fraud  ulent  pretenses,  representations,  or 
promises"  within  the  meaning  of  section  215 
ot  the  Criminal  Code.  To  use  the  mails  In 
order  to  carry  out  a  scheme  for  getting  money 
by  the  making  of  promises  or  agreements 
which,  whether  known  to  be  impossible  of 
performance  or  not,  there  is  no  intention  to 
perform,  la  a  forbidden  nse  of  the  facilities 
of  the  post  office  department.  Darland  t. 
United  States,  161  U.  S.  306,  313,  16  Sup.  Ct 
608,  40  L.  Ed.  70B.  The  District  Court  erred 
in  holding  otherivlse,  and  its  Judgment  Is 

Beversed. 


(US  u.  B.  ttii 

OITY  OF  ENGLEWOOD  ».  DENVER  ft  S. 
P.  RY.  CO. 


tfo.  106. 

a  ^=>12(e)— CoHSTixtrnoMAL  Law  «=> 
135— lupAiRiNo  Oblioatiom  or  Cohtbaoi— 
Cabrizk'b  F&akchisx. 
Though  a  town  ordinance,  grantine,  under 

a  lew  of  Colorado,  ■  street  railwa;  franchise, 
allowed  cectatn  fares  on  condition  that  transfers 
were  given  to  the  line  of  another  company,  held, 
the  state,  without  impairing  the  obligation  of 
contract,  could  empower  the  Public  Utilities 
Commisaion  to  regulate  the  matter  of  tares. 


Suit  by  the  City  of  Englewood  B^ninst  the 
Denver  ft  South  Platte  Ralltvay  Company. 
Judgment  for  platntilT  was  reversed  by  the 
Supreme  Court  of  Colorado  (C2  Colo.  220,  IGl 
Pac.  151),  and  plaintiff  brings  error.  Dis- 
missed. 


Mr.  L.  P.  Twltchell,  of  Denver,  Colo.,  for 
plaintiff  in  error. 

Ur.  Fred  Farrar,  of  Denver,  Colo.,  for  de- 
fendant In  error.  • 

*Mr.  Justice  HOLMES  delivered  the  opin-* 
ion  of  the  Court. 

This  Is  a  bill  to  compel  the  defendant  to  ar- 
range for  passengers  on  its  road  to  be  trans- 
ported without  extra  fare  over  the  line  of  the 
Denver  City  Tramway  Company  from  a  point  S 
of  connection  and  In  like  manner  for  'pas-? 
seugers  on  that  company's  line  to  be  carried 
over  the  defendant's  line  without  additional 
charge  The  defendant  operates  a  street  rail- 
way under  a  franchise  granted  by  the  plain- 
tiff while  a  town.  By  section  6  of  the  or- 
dinance making  the  grant  the  Kmntees  were 
allowed  to  charge  certain  fares  provided  that 
they  should  make  the  arrangement  stated 
above.  The  defence  pleaded  against  being 
required  to  comply  with  these  terms  is  that 
tha  Denver  City  Tramway  Company  chat^ea 
Ave  cents,  the  maximum  fare  allowed,  for  Its 
part  of  the  service,  so  that  the  def«i(lant  gets 
nothing,  and  that  the  defendant  filed  a  sched- 
ule of  rates  with  the  State  Public  Utilities 
Commission  which  now  are  the  defendant's 
established  rates  and  ctmrges.  On  demurrer 
the  Supreme  Court  of  the  State  held  that  this 
town,  at  least,  deriving  Its  powers  from  leg- 
islative grant,  could  make  no  contract  of  this 
sort  that  was  not  subject  to  control  by  the 
legislature,  that  the  Public  Utilities  Com- 
mission had  been  authorized  by  the  legisla- 
ture to  regulate  the  matter  In  controversy, 
that  It  had  done  so,  and  that  this  proceeding 
should  be  dismissed. 

Of  course  we  do  not  go  behind  the  decision 
of  the  Oontt  that  the  matter  in  controversy 
was  subject  to  regulation  by  the  Commisaion 
and  was  regulated  by  It  in  due  form  if  the 
State  could  confer  that  power.  The  plaintiff 
says  that  the  State  could  not  oonter  it  since 
to  do  so  would  Impair  the  obligation  of  a 
contract  Upon  that  point  we  agree  with  the 
Court  below  that  clearer  language  than  can 
be  found  In  the  State  laws  and  this  ordinance 
must  be  nsed  before  a  public  service  Is  with- 
drawn from  public  control.  Milwaukee  elec- 
tric Ry.  ft  Light  Co.  V.  Railroad  Gommls6i,(Ht 
of  Wisconsin,  2S8  U.  S.  174,  180.  35  Sup.  Ct 
S20,  6S  L.  Ed.  1254.  The  cases  generally  are 
cases  where  the  railroad  or  other  company 
sets  up  contract  rights  against  the  dty. 
Whether  when  the  railroad  consents  a  legis- 
lature would  not  liave  all  the  power  that  the 
city  could  have  to  modify  even  a  constitn-^ 
tlonally  protected  contract  need  not  be  con-  S 
sidered  'here.  If  we  deal  with  the  present* 
case  on  the  merits  there  seems  to  be  no  suffi- 
cient reason  why  the  writ  of  error  should  not 
he  dismissed.  It  Is  giving  the  plaintiff  the 
benefit  of  a  very  great  doubt  if  we  assume 
that  the  question  on  the  merits  was  saved. 

Writ  of  error  dismissed. 


^=>Fat  sthtr  CAMS  M 
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ANDREWS  V.  VIRGINIAN  RT.  OO. 


Ko.  82. 

CouBTB  €=>394(1)— Rbvibw  or  State  Coukt— 
Mode  of  Review  —  Chahqe  —  Bxceptic 

— JUDOUENT   KCNDERED    BEFOBB  ACT. 

A  Juilsmt^nt  of  a  sCsCe  trial  court  within 
clasa  Bs  to  which  power  of  national  Supren 
Court  to  revipw  by  writ  of  error  was  taken 
away,  and  authority  to  ocrtiorari  was 
■tituted,  b;  Act  iJept  6,  1816,  ^  2  (Comp.  St. 
f  1214),  was  not  within  the  exception  of  a  juilg- 
ment  readereil  before  the  act  became  operative; 
it  not  being  till  thereafter  that  the  state  Court 
of  Appeals  refused  to  eierdM  its  discretionary 
power  ol  review,  rendering  the  trial  court's  judg- 
ment a  final  Judgment  of  the  court  of  laat  reaort 
of  the  state,  which  alone  can  be  reviewed. 


Action  b;  Maude  L.  Andrewa,  administra- 
trix of  A.  W.  Andrewa,  deceased,  against  the 
Vlrglniun  RaHway  Company,  The  Court  of 
Appeals  ot  Virginia  refused  to  review  a  Judg- 
ment for  defendant  (118  Va.  482,  87  S.  E. 

C  577),  and  plaintiff  brings  error.     Dismissed. 

*  'To  recover  for  the  wrongful  death  of  An- 
drews, a  locomotive  engineer  In  the  employ 
of  the  defendant  in  error,  the  plaintiff  in 
error,  the  representative  of  Ills  estate,  com- 
menced this  suit  In  April,  1914.  Both  the 
Employers'  Liability  Act  and  the  act  of  Con- 
gress providing  for  the  inspection  of  boilers 
of  locomotives  were  alleged.  Act  April  22, 
1908,  c.  149.  35  Stat.  65  (Comp.  St.  H  8657- 
8663);  Act  Feb.  17,  1911,  c.  103,  38  Stat.  913 
(Comp.  St.  II  8630-8639).  On  October  12. 
1914,  tbere  was  a  Judgment  on  a  verdict  in 
favor  of  the  plalatlEF.  A  writ  of  error  hav- 
ing been  allowed  by  tbe  Court  of  Appeals  of 
Vl^lnla,  the  Judgment  was,  on  January  13, 
I&IO,  reversed  and  the  case  remanded  for  a 
new  trial.  Virginian  Ry.  Co.  t.  Andrews, 
Adm's,  118  Va.  4S2,  87  S.  B.  677.  Tbe  circuit 
court  ot  Montgomery  cotmty.  In  which  the 
case  was  tried,  thereupon,  by  consent  of  the 
parties,  transmitted  it  for  trial  to  the  drcult 
court  of  Roanoke  county.  In  which  court, 
on  tbe  16Ui  day  of  June,  1916,  there  was 
Judgment  in  favor  of  the  defendant  There- 
npon  a  petition  for  writ  of  error  to  review 
this  Judgment  was  separately  and  out  of 
term  presented  to  the  Judges  of  the  Court  of 
Appeals  and  was  denied,  and  on  the  opening 
of  the  term  was,  in  accordance  with  the  Vir- 
ginia law,  presented  to  the  court,  and  was 
there  finally  denied  on  November  13,  1916. 
Then,  on  the  2Tth  of  November,  1916,  a  peti- 
tion was  presented  to  the  presiding  Judge  ot 
the  circuit  court  of  Roanoke  county  for  the 


allowance  of  a  writ  of  error  from  this  court, 
0  review  the  Judgment  ot  that  court  ot  Jnna 
16,  1916,  which  waa  allowed,  resulting  in  the 
case  which  is  before  ns. 

Uessrs.  A.  P.  Staples  and  A.  B.  Hunt,  both 
of  Roanoke,  Va.,  for  plaintiff  In  error. 

Messrs.  Harvey  T.  Hall  and  0.  A,  Wlng- 
fleld,  both  of  Roanoke,  Va.,  tor  defendant  in 
error 

•Mr.  Chief  Justice  WHITE,  after  mating* 
the  foregoing  statement  ot  tbe  ease,  deliver- 
ed the  opinion  of  tbe  Court 

At  the  threshold,  there  arises  a  question 
of  our  Jurisdiction  which  we  may  not  over- 
look and  which  we  must  therefore  decide. 
The  question  is,  bas  this  court  power  by 
writ  of  error  to  review  the  Judgment  below; 
or,  In  other  words,  is  tbe  authority  of  the 
court  to  review  that  Judgment  confined  l>y 
the  Act  of  September  6,  1916,  C.  448,  39 
Stat.  726  (Couip.  St.  |  1214),  to  the  right  to 
do  so  by  certiorari  in  the  mode  and  time 
provided  by  that  act?  Considering  the  sub- 
ject only  from  the  character  of  the  contro- 
versj".  It  is  indisputable  that  the  case  comes 
wltbln  the  generic  class  as  to  which  the 
power  to  review  by  writ  of  error  was  taken 
Qwny  by  the  act  of  1916  and  the  authority  to 
certiorari  substituted.  It  results  that,  un- 
less the  Judgment  in  question  comes  under 
some  limitation  or  exception  provided  by  the 
statute  to  tbe  general  rule  which  It  eatabllsh- 
es,  we  have  no  Jurisdiction. 

Tbere  la  no  room  for  such  exception  unless 
It  results  from  tbe  provision  In  the  statute 
taking  out  of  the  reach  ot  its  terms  Judg- 
rendered  before  it  became  operative. 
The  act  was  approved  on  September  6,  1010, 
and  was  made  operative  30  dnys  thereafter. 
In  form,  the  Judement  to  which  the  writ  ot 
error  was  addressed  was  rendered  on  June 
16,  1916,  before  the  operation  of  the  statute, 
and  was  therefore  outside  ot  Its  provisions. 
But  the  question  remains.  Was  the  Judgment 

flnal  Judgment  at  the  date  named,  or  did 
It  become  so  only  by  the  ezerdse  by  the 
Court  of  Appeals  of  Its  power  as  manifested  ^ 
by  Its  declining  to  take  Jurisdiction  on  No-Jj 
vemberlS,  1916,  'otter  the  passage  of  tbe  act?* 
Undoubtedly,  before  the  action  of  the  Coort 
of  Appeals,  the  Judgment  was  not  flnal  and 
susceptible  ot  being  reviewed  and  re- 
versed by  that  court.  Undoubtedly,  also, 
until  the  Court  of  Appeals  acted,  the  trial 
court  was  not  the  court  of  last  resort  ot  the 
whose  action  could  be  here  reviewed. 
The  contention,  therefore,  that  the  Judgment 
of  the  trial  court  was  a  flnal  Judgment  sus- 
ceptible of  being  here  reviewed  by  writ  of 
error  must  rest  upon  tbe  impossible  assump- 
tion that  the  finality  of  that  Judgment  ex- 
isted before  the  happening  of  the  cause  by 


CsaFsr  othar  ci 
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which  alone  Hiiality  could  be  sttrlbuted  to  It 
It  Is  true  that  under  tbe  law  of  TlrglnU, 
in  a  case  Ube  tlila  the  power  of  the  Court  of 
Appeals  to  review  the  Judgment  of  the  trial 
coQrt  was  gracious  or  dlscretlonaiy.  and 
not  Imperative  or  obUgatorr;  but  the  ex- 
Istence  of  the  power,  and  not  the  considera- 
tions moving  to  ItB  exercise,  Is  the  criterion 
by  which  to  determine  whether  the  Judgment 
of  the  trial  court  was  final  at  the  time  of  Its 
apparent  date,  or  became  so  only  from  the 
date  of  the  happenlog  of  the  condition — the 
action  of  the  Court  of  Appeals — which  gave 
to  that  Judgment  Its  only  possible  character 
of  finality  for  the  purpose  of  review  in  this 
coart.  Nor  Is  the  result  thus  stated  a  tech- 
nical one,  since  It  rests  upon  the  broadest 
considerations  Inhering  in  the  very  nature 
of  our  constitution  el  system  of  government, 
and  material,  therefore,  to  the  exercise  by 
this  court  of  Its  rightful  authority.  That 
this  Is  true,  would  seem  to  be  demonstrated 
by  considering  that  If  It  were  not  so  a  Judg- 
ment of  a  state  court  susceptible  of  being 
reviewed  by  this  court  would,  cotwlthstnnd- 
Ing  that  duty,  be  open  at  the  same  time  to 
the  power  of  a  state  court  to  review  and  re- 
verse, thus.  In  eubstsnee,  depriving  each 
court  of  Its  power  and  begetting  the  possiblll- 
ty  of  conflict  and  confusion. 
^     From  this  It  follows  that  the  Judgment  to 

5  which  the  writ  of  error  was  addressed  was 
In  substance  e  Judgment  *reudered  after  the 
going  Into  etTect  of  the  act  of  1016.  and  was 
only  reviewable  by  certiorari,  as  provided  In 
that  act  The  writ  of  error,  therefore,  must 
Iw  and  It  Is 
Dismissed  for  want  of  Jurisdiction. 
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1.  Contracts     «=»3ai{4)  —  Dischahoe     by 
Bbfiacii. 

A  breach  of  delay  clauae  by  tbe  general  con- 
tractors, BO  aerioui  as  to  result  In  a  total  sua- 
peosion  of  the  work,  with  no  reasonable  pros- 
pect of  reaiimptioD  witbln  any  reasonable  time, 
JustlGed  the  subcontractor  in  declining  to  pro- 
ceed further,  notwithstanding  another  clause 
extending,  for  Bubcontraetor's  beneEt,  the  stipu- 
lated time  o(  con:ptrting  contract  In  cnse  of 
delay  by  default  of  general  contractors,  etc. 

2.  Damages    ^s  159(6)— Qdantdu    MEBurr— 

The  complaint  of  a  subcontractor,  who  on 
the  gro'ind  at  a  total  breach  of  the  contract  by 
the  principal  contractor,  declined  to  go  on  with 
the  work,  and  sued  tor  damages,  containing  a 


claim  In  the  nature  of  a  quantum  meruit  for 
labor  performed  and  materlala  furnished,  evi- 
dence that  when  plaintiff  ceased  work  it  had 
left  on  the  premises  certain  materials,  machin- 
ery, and  tools  that  defendant  took  and  appro- 
priated to  ita  uae,  which  Item  was  specified  in 
the  bill  of  particulars,  is  not  subject  to  objec- 
tion of  being  immaterial  and  not  within  the 
pleadings. 

3.  Appbal  and  Ebrob  ^=3652(3)  —  Cokfuct 
Between  Opinion  and  Recobd. 

Though  the  opinion  of  the  Circuit  Court  of 
Appeals  ahoWB  that  counsel  for  plaintiff  in  thac 
court  atatad  that  the  quantum  meruit  claim 
bad  been  disregarded,  and  that  the  trial  pro- 
ceeded solely  on  ground  of  breach  of  apcciai 
contract,  the  bill  of  exceptions  failing  to  bear 
this  out,  the  trial  court  cannot,  on  the  theory 
that  such  was  the  fact,  be  put  in  error  In  ad- 
mission of  evidence. 

4.  Dauaoes  «=>121(1) — Bbeach  or  BunjiiNa 
Contbact—Matebialb  on  Hand. 

Within  the  rule  giving  a  building  sul>coa- 
tractor  who  declined  to  go  on  with  the  work, 
because  of  total  breach  of  the  contract  by  the 
principnt  contractor,  right  to  recover  what  it 
had  expended  towards  performance  of  the  con- 
tract, subject  to  deduction  for  materials  od 
hand  when  performance  was  atopped,  materials 
then  on  hand  being  appropriated  by  the  gener- 
al contractor  to  its  use  should  be  treated  as  a 
part  of  Bubcontractor'B  contributioo  to  pei^ 
formance  of  the  contract. 

5.  Action  «=28— Waiveb  or  Tobt, 

One  whose  materials  are  appropriated  may 
waive  any  tort  therein,  and  sue  on  imphed  aa- 

6.  Damaoes  9=>124(1>— Breach  op  Buildino 
contraciv-contbactob's   expenoitdbes. 

Tools  and  appliances  brought  to  the  prem- 
ises by  plaintiff  building  subcontractnr  tor  use 
In  performance  of  the  contract,  and  so  used  by 
it.  till  it  declined  to  go  on  with  the  work,  be- 
cause of  defendant  principal  contractor  breach- 
ing the  contract,  and  then  left  in  position,  bang 
accepted  and  retained  by  defendant,  are  not  to 
be  considered  outside  the  contract,  but  as  part 
of  plaintiff's  expenditures  ou  which  damagea 
trnoi  defendant'a  breach  ate  to  be  computed. 

7.  Contracts    «=>303(5)  —  Buildino    Con- 
TBACTS— Default  in  Partial.  Patmentb. 

In  a  building  or  construction  contract  calV 
ing  for  the  performing  of  labor  and  turoish- 
ing  of  materials  covering  a  long  period  of  time 
and  involving  targe  eipcnditurea,  a  atipulatloa 
for  payments  on  account  from  time  to  time  dur- 
ing the  pn^resB  of  the  work  is  so  material  that 
a  substantial  failure  to  pay  JustlBea  the  con- 
tractor in  declining  to  proceed. 

8.  Contracts  ^=214— BtriLDiNo  Coktbact— 
Parti  Ai,  Patuehtb. 

Where  contractor's  acceptance  of  option  la 
subcontract  to  call  upon  subcontractor  to  do 
rtain  additional  work  did  not  make  a  sepa- 
rate contract,  but  merely  added  something  to 
the  work  to  be  done  under  the  subcontract,  the 
subcontract  provision  as  to  partial  paymenti, 
during  progress  of  the  work,  of  a  percentage  of 
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e.  Contracts  ^=>34C(i)—Acfiioti  fob  Bbkach 
— EiViDEitcz  ADmsaiBT^  ukdkk  Pi^eadikos. 
TfaooKh  •  subcontractor'!  complaint.  In  al- 
leging breacli  of  contract  provlilcai  for  monthly 
pafmenta  of  percentage  of  woik  upon  aubcon- 
tnctor*!  written  requiaitlon,  alleged  requtsltiona 
for  payment  were  made  "In  accordance  with  the 
ooDtract,"  evidence  of  an  agreement  inbaeqaeut 
to  the  pleaded  contract,  relating  to  unit  pricea, 
waa  admisalble  as  a  bada  for  the  requialtlini 
abown  In  evidence. 

10.  Apfkal  and  Ebbob  «=>S88(2)  —  Amxhd- 
uKirrs  Rkqakded  as  Madb—Pleadinqs. 
To    prevent    reveraal    for    an    unimportant 
and  nonprejudicial  variance,  complaint  may  be 
trettted  on  appeal  as  amended. 
IL  Appeal  akd  Ebiob  «=3273(0)— Bkview— 
I NBTB  rrcno  us— Esceptio  n  s  . 
An  exception  to  aotion  of  court  "In  giving 
an  loitructiona  requeited   by   plaintiff"   is   too 
genera]  to  point  auf  error  In  an  Instruction  on 
damages  In  duplicating  eleroeno,  m  aa  to  allow 
of  lOTiew. 

On  Writ  of  Certiorari  to  tbe  United  States 
Circuit  Court  of  Appeals  for  the  First  Clr- 

CDlt. 

Action  by  the  GuerinI  Stone  Company 
against  the  P.  J.  Cariln  Construction  Com- 
pany. Jndgmeat  lor  plalntUT  was  reversed 
by  the  Clrctilt  Court  of  Appeals  (241  Fed. 
64S,  IH  a  a  A.  321),  and  plalndfT  brings 
certiorari  J  Reversed,  and  District  Court 
Judgment  affirmed. 

Mr  BdwBTd  S.  Paine,  of  Saa  Jnan,  P.  R., 
for  petitioner. 

Mr.  John  C.  Walt,  of  New  York  City,  and 
Charles  Bartzell,  of  San  Juan,  P.  R.,  for  re- 
spondent. 

*  *l[r.  Justice  PITNBY  delivered  tbe  opinion 
of  the  Court. 

llila  case  la  before  us  for  the  second  time, 
onr  former  decision  being  reported  in  240  U. 
e.  264,  36  Sup.  Ct  300,  SO  L.  Ed.  636.  It  waa 
an  action  for  damages,  brought  by  tbe  pres- 
ent petitioner  as  plaintiff  against  the  pres- 
ent respondent  as  defendant  in  the  District 
Court  of  tbe  tintted  States  for  Porto  Rico. 
Onr  first  review  was  upon  a  direct  writ  of  er- 
ror sued  out  by  plaintiff  under  section  244.  Ju- 
dldal  Code  (Act  March  3, 1911,  c.  231,  36  Stat 
1087,  1157  [Comp.  St  {  1215]),  prior  to  the 
amendment  of  January  28, 1915  (3S  Stat  804, 
c.  22,  H  3,  S  IComp.  SL  |  1704a]).  Judgment 
was  reversed  and  the  cause  remanded  for 
further  proceedings.  Upon  the  going  down 
Bof  the  mandate  a.  new  trial  was  had,  resulting 

•  In  a  rerdict  In  plalntilTa  favor  *for  aubstan- 
tial  damages.  To  review  tbe  Judgment  enter- 
ed thereon,  defendant,  under  the  act  of  1915, 
prosecuted  a  writ  of  error  from  tbe  Circuit 


Court  of  Appeals  for  the  First  Circuit,  setting 
up  assignments  of  error  based  upon  rulings 
of  the  trial  court  in  admitting  and  excluding 
evidence  and  in  giving  and  refusing  instruc- 
tions to  the  Jnry.  Tbe  Court  of  Appeals  r^ 
versed  tbe  Judgment  and  ordered  tbe  cause  to 
be  remanded  for  further  proceeding  (241  Fed. 
545,  154  C.  C.  A.  321);  and  to  review  tbia 
Judgment  the  present  writ  of  certiorari  was 
allowed  (24S  n.  S.  643, 38  Snp.  Ct  9,  62  li.  Ed. 
528). 

Tbe  controversy  arose  In  tbe  course  of  the 
constmction  of  a  federal  post  office  and  court 
building  at  Son  Juan,  Porto  Rico.  Plaintiff 
had  a  subcontract  for  a  part  of  tbe  work  un- 
der defendant,  whlcb  was  tbe  general  con- 
tractor under  the  government  of  the  United 
States.  Pertinent  clauses  of  the  contract 
and  a  general  history  of  tbe  case  were  set 
forth  in  our  former  opinion  and  need  not  be 
repeated  at  lengHi. 

Tbe  evidence  at  the  second  trial  followed 
tbe  general  lines  of  tbe  first  Defendant 
was  to  construct  tbe  foundation  complete  to 
the  basement  floor.  Upon  this,  plaintiff  waa 
to  construct  the  principal  part  of  tbe  building, 
iQcludlng  exterior  and  Interior  walls,  floors, 
and  roof,  to  be  built  of  concrete.  For  this 
work  and  tbe  necessary  materials  defendant 
agreed  to  pay  to  plaintiff  tbe  sum  of  $64,750 
In  certain  monthly  installments  on  account 
and  tbe  balance  on  completion.  Tbe  plans 
called  for  certain  granite  work,  for  wbldi 
defendant  was  to  send  the  cut  blocks  from 
tbe  United  States:  and  under  an  option  set 
forth  in  paragraph  25,  afterwards  accepted 
by  defendant,  plaintiff  waa  to  set  this  granite 
for  40  cents  per  square  foot  of  surface. 

It  apiteared  that  after  tbe  work  had  been 
in  progress  for  some  time  a  disagreement 
arose  between  the  parties  about  payments  on 
account     Faragrapb  12  of  tbe  contract  pro-- 

.ed  that  there  should  be  "monthly  paymentiS 
■account,  not  to  exceed  in  amount  SB  per" 
coit  of  tbe  cost  of  tbe  work  actually  erect- 
ed la  the  bnllding,  provided  that  tbe  sub- 
contractor furnishes  to  tbe  general  contrac- 
tors a  writteu  requisition,  on  a  form  to  be 
Eiupplied  by  tbe  general  contractors,  not  less 
than  twelve  days  before  payment  Is  requir- 
ed," etc.  The  contract,  however,  did  nut  pro- 
vide bow  such  cost  of  tbe  work,  other  than 
the  granite  setting,  should  be  ascertained. 
In  December,  1011,  and  January,  1012,  plain- 
tiff made  written  requisitions  wblch  were 
not  complied  with;  and,  according  to  plaln- 
tilTs  evidence,  it  was  agreed  between  the 
parties  on  ur  about  February  2,  1912,  that 
future  applications  and  payments  should  be 
made  upon  the  basis  of  a  schedule  wblcb  spec- 
ified, inter  alia,  "Exterior  and  interior  con- 
crete walla,  arches,  and  cement  uork  fl.07 
per  cubic  foot."  On  March  9,  1U12,  plaintiff 
made  a  requisition  for  payment  computed  on 
this  basis,  and  showing  a  balance  due  of 
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{11,736.96.  This  reqnlsltton  was  In  effect 
refused,  and  no  (nrther  payment  was  made 
ezc^t  the  E>um  of  $674,  whltdi  waa  paid  a  few 
daj's  later. 

In  the  month  of  Fcbruar;,  1012,  the  govern- 
ment EuperinteDdent  of  construction  found  a 
serious  settlement  In  the  foundation,  aa  a  re- 
ROlt  Of  whlcli  work  upon  the  building  was 
ordered  to  ije  stopped.  This  order  was  com- 
municated verbally  by  defendant's  represent- 
ative to  plalntlfTs  agent  at  San  Juan  on  the 
Bth  of  Uarcli,  and  was  confirmed  two  days 
later  by  letter,  In  which,  however,  a  request 
made  by  plalntllTs  agent  for  iDstmcUons  as 
to  what  should  be  done  with  plointltTs  force 
of  men  pending  the  suspension  of  the  work 
was  evaded.  Plaintiff  stopped  work  pur- 
suant to  defendant's  notice,  and  did  nothing 
more  upon  the  building. 

Thus  matters  remained  until  May  22,  1012, 
plaintiff  In  the  meantime  having  received 
no  payment  pursuant  to  its  requisition  of 
.  March  9  beyond  the  small  sum  mentioned 
§  above,  nor  any  instructions  or  pennlssion  to 
•  pro*eeed  with  the  work  upon  the  building; 
and,  according  to  plaintiff's  evidence.  It  was 
Impossible  to  tell  when  the  work  could  pro- 
ceed. On  May  22  plaintiff  wrote  to  the  de- 
fendant, referring  to  the  stoppage  of  the 
work  and  to  "the  very  considerable  cost  and 
damage  to  us  caused  by  your  breach  of  con- 
tract," to  the  Inability  to  get  paymeats  from 
defendant  in  accordaoce  with  the  terms  of 
(the  contract,  and  to  defendant's  refusal  of  an 
offer  of  arbitration  and  refusal  of  "an  as- 
surance that  even  now  we  would  have  an  op- 
imrtunity  wltbln  any  reasonable  time  to  pro- 
ceed with  our  wor^,"  and  concluding  with 
this  notification: 

"Under  these  drcumstances  and  owing  to  your 
entire  failure  to  comply  with  the  terms  of  the 
contract,  we  hereby  notify  you  that  we  now 
terminate  the  contract  and  iholl  proceed  no  fur- 
ther with  the  work,  and  that  we  shall  hold  you 
liable  far  the  damages  we  have  sustained  by  rea- 
son of  your  breach  of  contract,  iucludiog  yonr 
failure  to  provide  labor  and  materials  not  includ- 
ed in  the  contract  with  us  in  such  maimer  as  not 
to  delay  the  material  progress  of  our  work  anil 
your  failure  to  make  payments  in  accordance 
with  the  terms  of  the  contract,  and  all  other 
breacbes  of  contract  on  your  part." 

The  principal  ground  of  action  waa  based 
upon  the  coDtentlon  that  In  refusing  to  re- 
spond to  plalnttlTs  requisitions  for  payments 
on  account,  and  In  the  ccxnplete  and  Indefinite 
stoppage  of  plaintiff's  work  under  the  dr- 
cnmstaoces  mentioned,  defendant  had  com- 
mitted breaches  of  the  contract  so  material 
as  to  amount  to  a  total  breach.  Justifying 
plaintiff  to  declining  to  proceed  further  and  in 
suing  at  once  for  Its  damages.  See  Anvil 
Mining  Co.  v.  Humble,  153  U.  S.  540,  552,  14 
Sup.  Ot  876,  33  L.  Ea  814.  But  as  we  point- 
ed out  in  240  n.  S.  283,  36  Sup.  Ct  300,  00 
L.  Ed.  636,  plaintiff  counted  also  upon  a 
qnantnm  meruit  toe  work  and  labor  pw> 
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formed  and  materials  furnished  In  and  about 
the  construction  of  the  building. 

The  Circuit  Coart  of  Appeals  attributed 
error  to  the  trial  court  In  the  following  re- 
si>ects:  A 

[1]  *!.  The  trial  conrt  refused  defendant's* 
request  to  instruct  the  Jury  that  plaintiff  was 
not  Justified  in  terminating  the  contract  be- 
cause of  delays,  and  In  Instructing  them  on 
the  contrary,  as  the  court  did  In  substance^ 
that  it  It  was  evident  to  the  parties  on  May 
22,  1912,  that  there  would  he  a  long  dtiay  or 
an  Indefinite  delay,  or  If  It  was  evidently 
Impossible  to  tell  when  the  work  oouid  be 
begun  again,  plaintiff  bad  a  right  to  ter- 
minate the  cuitract  and  was  not  obliged  to 
await  indefinitely  the  pleasure  of  tlie  govern* 
ment  as  to  the  resumption  of  woriL  It  should 
be  noted  that  when  plaintiff  took  action  to 
terminate  the  contract,  more  than  two  montha 
already  had  elapsed  since  the  work  was  stop- 
ped. This  was  undisputed,  and  of  course 
must  he  considered  in  dealing  with  the  In- 
struction referred  to. 

It  is  soffldently  obvious  that  a  coiktract  for 
the  construction  of  a  building,  even  in  the 
absence  of  an  ezpitiss  stipulation  upon  the 
subject,  implies  as  an  essential  condltlOD  tbat 
a  site  shall  be  furnished  upon  which  the 
structure  may  be  erected.  In  this  case  the 
matter  was  not  allowed  to  rest  upon  an  Impli- 
cation, for,  as  we  held  in  our  former  opinion, 
the  eleventh  paragraph  of  the  subcontract, 
providing: 

"The  general  contractors  will  provide  all  M>or 
and  materials  not  included  in  this  contract  In 
such  manner  as  not  to  delay  the  material  prog- 
ress oF  the  worli,  and  In  the  event  of  failure  so  to 
do,  thereby  causing  loss  to  the  subcontractor, 
agree  that  they  will  reimburse  the  subcontractor 
for  auch  loss" 

—as  applied  to  the  facta  of  the  case.  Imported 
an  agreement  by  defendant  to  furnish  the 
foundatloo  In  such  manner  that  plalntUf 
might  build  uiMn  It  without  delay,  and  wss 
Inconsistent  with  an  implication  that  the  par- 
ties intended  that  delays  attributable  to  the 
action  of  the  owner  should  leave  plainUft 
remediless;  and  defendant's  obligation  to  fur- 
nish a  suitable  foundation  was  not  depend- 
ent OQ  whether  It  was  at  fault  or  whether  the 
delay  wes  attribntable  to  a  stoppage  of  work^ 
by  tte  owner  In  the  ererdse  of  a  right  con- J 
*ferred  upon  It  by  a  provision  of  the  prlnd-* 
pal  contract  which  was  not  bronght  into  ths 
subcontract. 

The  Circuit  Gonrt  of  Appeals^  however, 
held  (241  Fed.  649, 164  a  a  A.  321)  that  al- 
though under  paragraph  11  defendant  would 
be  liable  to  respond  In  damages  for  sndi  de- 
lays If  plaintiff  completed  or  stood  ready  to 
complete  its  contract,  yet  it  did  not  follow 
that  if  plaintiff  waa  delayed  in  completing 
Its  work  within  the  800  days  spedfled  In 
paragraph  6  it  could  decline  to  go  on,  since 
by  paragraph  7  It  was  provided  Uiat  should 
the  subcontractor  b*  obstructed  or  delayed  In 
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Oie  prowcntlon  or  completion  of  tbe  vork  by 
Beglect,  delay,  or  detault  of  tbe  owner  (ammg 
vthcr  causes),  tbe  time  fixed  for  tbe  oomple- 
lion  of  tbe  woi^  elionld  be  extended  tor  a 
period  equivalent  to  tbe  time  lost  from  sndt 
causes.  Tbe  coart  beld  tbat  this  rendered 
It  dear  tbat  delays  occasioned  to  tbe  plain* 
tiff  by  the  owner,  the  general  contractor,  etc., 
were  not  to  excnae  plaintiff  from  proceed- 
ing to  complete  the  contract,  but  were  to 
operate  merely  as  an  extension  of  tbe  time 
wltbln  which  hy  the  terras  of  the  contract 
plaintiff  was  required  to  perform  Its  work. 
In  oar  opinion  there  was  error  tn  holding  that 
the  provisions  of  the  sixth  and  seventh  para- 
graphs limited,  ttina,  tbe  provisions  of  tbe 
eleventh.  Prom  tbe  fact  tbat  by  parasrapb 
6  plaintiff  was  obliged  to  flnlsh  the  work  tn 
SOO  days,  and  by  paragraph  7  this  time  was 
extended  for  platotlfrs  benefit  In  tbe  case  of 
delays  canxed  hy  the  owner,  tbe  general  con- 
tractor, or  otherwise  as  sperffled,  It  does 
not  follow  tbat  plaintiff  was  not  entitled 
finish  the  work  more  speedily  If  II  could  do 
so;  or  that  a  breach  of  paragraph  11  by  de- 
fendant, so  serious  as  to  result  In  a  total 
suspenplon  of  tbe  wort,  with  no  reasonable 
proQKCt  that  It  could  be  resumed  within  any 
reasonable  time,  left  ptaintlfF  still  nnder  an 
obligation  to  holil  Itself  In  readiness  to  pro- 
it  reed,  and  without  remedy  except  an  action 
Z  for  damages  under  that  paragrapn. 
•  [1]  "SL  Tbe  court  found  error  In  the  admis- 
sion of  evidence  tending  to  show  that  at 
tbe  time  plalntlCF  ceased  work  It  had  on  hand 
and  left  upon  the  premises  certain  materials, 
machinery  and  tools  of  tbe  value  of  $3,500, 
which  defendant  took  and  appropriated  to  Its 
own  use.  As  pointed  out  above,  the  c 
plaint  contained  a  genera.1  claim  in  the 
tnre  of  a  quantum  meruit  for  labor  performed 
and  materials  ftimlshed.  Tbe  partlculai 
Item  In  question  was  specified  In  the  bill  of 
particulars.  This  dearly  justlfltd  the  trial 
court  Id  odraittlng  the  evidence  over  the 
only  substantial  objection  made,  wblcb  was 
tbat  It  was  Immaterial  and  not  within  tbe 
pleadings.  There  Is  nothing  to  show  that  It 
was  admitted  only  for  its  bearing  upon  tbe 
question  of  damages  for  breach  of  tbe  spedal 
contract  It  is  true  tbat  in  answer  to  the  ob- 
jection oi  Immateriality  plaintlfTs  counsel 
■aid: 

"I  will  show  you  a  caae  where  it  says  that  the 
role  is  that  plalntitTs  expenditure  mlnas  any 
raateriala  which  he  may  have  on  bond  and  pins 
any  proGta  which  he  might  have  made" 

— evidently  referring  to  United  States  v. 
Behan.  110  U.  S.  33S.  341,  346,  4  Sup.  Ct  81, 
28  L.  Ed.  168 ;  but  In  responding  to  a  furtber 
objection  tbat  the  material  could  not  be 
charged  to  defendant,  plalntllTs  counsel  in- 
sisted, "I  propose  to  show  tbat  tbe  defendant 
took  It  and  has  It,"  and  followed  It  up  with 
proof  to  tbls  effect. 


[t]  Tbe  opinion  of  the  Circuit  Court  of 
Appeals  (241  Fed.  5S0, 164  a  a  A.  321)  showa 
that  counsel  for  plalntia  in  that  court  Stat* 
ed  that  the  quantum  meruit  bad  been  disre- 
garded, and  that  the  trial  proceeded  solely 
upon  the  ground  of  a  breadi  of  the  special 
contract;  but  tbe  bill  of  exceptions  falls  to 
bear  this  out,  and  error  cannot  be  attributed 
to  Uie  trial  court  on  that  theory.  There  waa 
no  waiver  of  the  general  claim  for  materials, 
and  the  evidence  referred  to  furnished  a 
ground  of  recovery  upon  that  dalm,  Irre- 
Bpecttve  of  plaintiff's  right  to  recover  danw 
ages  for  breadi  of  tbe  special  contracL  ^ 

[4]  But  upon  tbe  latter  question  also  It  wasj[ 
admisalble,   'upon  the  assumption  tbat  the* 
rule  of  damages  laid  down  in  United  States  v. 
Behan,  snpra,  was  applicable,  which  is  not  dis- 
puted.   That  rule  would  give  the  plaintiff  ft 
right  to  recover  what  It  had  expended  toward 
performance  of  tbe  contract,   subject  to  •    ; 
deduction  for  the  value  of  tbe  materials  re-  J 
malnlng  on  hand  at  the  time  performance 
waa  stopped.    But  of  course  the  deduction  Is 
based  upon  the  theory  tbat  those  materials 
remained  the  property  of  plaintiff  and  sub- 
ject to  Its  disposal.    If  they  were  appropriat- 
ed by  defendant  to  Its  use — and  this  Is  what 
the  evidence  tended  to  show — it  Is  plain  that 
their  value  should  not  be  deducted  from,  but 
should  be  treated  as  a  part  of,  plaintHTs  con- 
tribution to  the  performance  of  tbe  contract, 
In  addition  to  its  other  outlay  in  respect  of 
work  performed. 

[S]  The  arcult  Court  of  Appeals  coa- 
^dered  that  the  furnishing  of  the  materials 
In  question  was  a  matter  so  entirely  outside 
of  the  contract  that  It  conid  not  properly  be 
considered  as  an  element  of  damage  for  Its 
breach,  and  that  plalntllTs  remedy  to  recover 
their  value  must  he  by  action  of  tort  for  con- 
version. Bnt  the  evidence  showed  no  tortious 
conversion ;  it  tended  to  show  that  the  articles 
were  appropriated  by  defendant  with  plain*  ■ 
tiff's  couseot;  and  It  hardly  la  necessary  to 
say  that,  if  tort  there  were,  plaintiff  could 
waive  It  and  sue  upon  the  Implied  assumpalL 
Great  Falls  Mfg.  Co.  r.  Atty.  Gen.,  124  U. 
S.  £81,  GOS,  8  Snp.  CL  631,  81  L.  Ed.  527; 
Ulrscb  T.  C.  W.  Leatherbee  Lumber  Co.,  68 
N.  J.  Law,  COO,  CIS.  65  Atl.  646. 

{>]  Nor  was  this  a  matter  entirely  outside 
of  tbe  contract  The  materials  In  question 
consisted  In  the  main  of  toots  and  BH>llanceB 
that  had  been  brought  to  the  building  by 
plaintiff  for  use  in  tbe  performance  of  the  ««i- 
tract,  were  so  nsed,  presumably  were  fitted  for 
further  use  on  the  building,  and  upon  the  in- 
terruption of  the  work  were  left  In  position 
In  the  control  of  defendant  and  ready  to  be« 
employed  by  It  whenever  it  should  proceed  3 
vrith  tbe  "work  that  plaintiff  had  been  pre-* 
vented  from  doing.  If  they  were  accepted 
and  retained  by  defendant,  as  the  evidence 
tended  to  show  was  the  fact.  It  was  proper  to 
take  them  into  Account  as  a  part  of  plain- 
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tiff's  expenditures  upon  wbldt  tlie  damages 
caused  b7  defendant's  breacb  of  tbe  contract 
wr  re  to  be  computed. 

[7]  3.  The  next  ground  of  error  wpon  wbldi 
tbe  Circuit  Court  of  Appeals  based  Its  de- 
cision was  an  instruction  given  to  tbe  Jury,  In 
suttstance,  that  If  defendant  failed  to  make 
psfments  on  account  as  called  for  by  the  con- 
tract— "a  substantial  failure,  amountlDg  sub- 
stantially to  tbe  withholding  of  the  whole 
pannent,  not  necesaarlly  the  whole  payment, 
but  the  bulk  of  the  payment" — such  failure 
oonstitnted  a  breach  on  the  part  of  def^idant 
Justifying  plaintiff  In  stopping  work  and  en- 
titling It  to  recover  damages  from  defendant; 
and  the  cetasHl  of  a  requested  instruction  to 
the  effect  that  "the  delay  of  defendant  to 
make  pajments  on  estimates,  In  the  absence 
ot  a  positive  refusal  to  pay  anything,  was  not 
ground  for  rescission  or  termination  of  the 
contract  by  plaintUf,"  and  that  plaintiff's 
remedy  was  to  recover  Interest  on  the  defer- 
,  xfA  payments. 

The  Circuit  Court  of  Appeals  very  proper- 
I.V  held  that  In  a  building  or  construction  cmi- 
tract  like  tbe  one  in  question,  calling  for  the 
performing  of  labor  and  furnishing  of  ma- 
terials covering  a  long  period  of  time  and  in- 
volving large  expenditures,  a  stipulation  for 
payments  on  account  to  be  made  from  time  to 
time  during  the  progress  of  the  work  mi'.st  be 
deemed  so  material  that  a  substantial  failure 
to  [lay  would  justify  the  contractor  In  de- 
clining to  proceed.  In  addition  to  the  pro- 
visions of  paragraph  12,  already  referred  to, 
the  concluding  paragraDh  of  the  contract  was 
OS  follows: 

"And  tbe  saicl  general  contractors  hereby 
promise  and  agree  with  the  said  subcontractor 

3  to  employ,  and  do  hereby  employ  him  to  proTide 
the  materials  and  to  do  the  sold  work  according 
■  to  the  terms  'and  conditions  herein  contained 
BDd  referred  to  for  the  price  aforesaid,  and  here- 
by contract  to  pay  the  same  at  the  time,  in  tbe 
■nanner  and  upon  the  conditions  above  set 
forth." 

As  la  usnally  the  case  with  building  con- 
tracts. It  evld^tly  was  In  the  contemplation 
of  the  parties  that  the  contractor  could  not 
be  expected  to  fl  nance  the  c9)eratlon  to  com- 
pletion without  receiving  the  stipulated  pay- 
moits  Ml  account  as  tbe  work  progressed. 
In  Bucb  cases  a  substantial  compllahce  as 
to  advance  payments  is  a  condition  precedent 
to  the  contractor's  obllgatloa  to  proceed. 
Canal  Co.  v.  Gordon,  S  WalL  sei,  669,  18  L. 
Bd.  8M;  Phillips  &.  O.  Construction  Co.  v. 
Seymour,  91  U.  S.  Me,  649,  23  L.  Ed.  S41. 

[I]  But  tt  was  held  that  defendant's  refusal 
to  pay  was  Justified  because  plalnUtTs  requisi- 
tions were  not  made  out  in  accordance  with 
tbe  provisions  of  the  contract.  ITiere  were 
but  two  requisitions  In  evidence,  one  dated 
December  30,  1911,  the  other  Mardi  9,  1912. 
Both  were  held  defective,  tn  that  they  In- 
cluded not  only  SS  per  c^it.  of  the  eetlmatud 
waoont  of  the  ooucrete  conatructlon,  whlcb 


was  the  principal  subject-matter  of  plalntlfTs 
cwitract,  but  also  a  like  percentage  of  tbe 
amount  earned  in  setting  granite  under  tbe 
accepted  option  in  paragraph  29.  Tie  court 
held  that  the  provision  for  monthly  install- 
ments related  only  to  tbe  former,  and  that  as 
to  tbe  granite  work  plaintiff  was  not  jntitled 
to  payments  on  account  In  advance  of  its 
completion.  Id  our  opinion,  however,  defend- 
ant's acceptance  of  tbe  option  to  coll  upun 
plaintiff  to  set  the  granite  blocks  did  not 
make  a  separate  contract,  but  merely  added 
eomrthlng  to  tbe  work  that  plaintiff  was  to 
do  nnder  the  cratract  previously  made;  and 
by  necessary  Inference  It  subjected  the  gran- 
ite setting  to  tbe  aivropriate  senural  pro- 
visions  respecting  tbe  method  of  performance 
and  tbe  time  when  tbe  work  was  b>  be  paid 
for. 

Were  It  otherwise  the  requisition  of  Blarch  » 
9  could  not  be  rejected  merely  on  tbe  ground  3 
that  It  called  for  a  pay'ment  for  snmite  work.  ■ 
We  say  this  because  there  was  clear  evidence 
— apparently  uncontradicted,  and  at  least  suf- 
ficient to  go  to  the  Jury — tending  to  show  that 
the  granite  setting  was  substantially  com- 
pleted by  the  early  part  of  FebruaiT,  oud  that 
becau&o  the  few  blocks  remaining  to  be  set 
were  arriving  Intermittently  and  could  be 
set  only  at  unreasonable  cost.  It  was  then  at 
plalntlfTs  request  agreed  by  defendant  that 
plaintiff  should  set  no  more  graoltA.  This 
part  of  the  work  was  thus  brought  to  a  close, 
or  so  the  Jury  might  find;  In  which  ev«it.  If 
It  constituted  a  separate  cimtract,  payable  at 
completion,  as  the  Circuit  Court  of  Appeals 
held,  plaintiff  on  Man^  9  was  entitled  to 
demand  not  only  8S  per  cent,  but  tbe  <>n- 
tlre  amount  due  tor  granite  setting. 

[I,  II]  4.  The  court  held  the  requisition  ot 
Morcli  9  to  be  defective  upon  tbe  further 
ground  that  it  was  based  upon  tbe  unit 
price  of  J1.07  per  cubic  foot,  pursuant  to  the 
understanding  said  to  have  been  arrived  at 
between  the  parties  on  February  2,  Instead 
of  the  actual  cost  of  the  work  erected  in  the 
building  aa  required  by  paragraph  12  of  the 
contract  It  was  held  that  ^nce  tbe  com- 
plaint alleged  that  plalntUTe  demands  for 
payment  were  made  "In  accordance  wltb  the 
contract,"  evidence  to  show  the  agreement 
made  on  February  2  about  unit  prices  was 
not  admissible  without  an  amendment  of  the 
complaint  setting  up  a  modification  ot  the 
contract 

This  view  cannot  be  ui^ield.  Hie  allega- 
tion quoted  from  the  complaint  did  but  touch 
upon  tbe  performance  of  a  condition  preced- 
ent, concerning  which  the  former  niceties 
of  pleading  no  longer  obtain.  And  besides, 
evldoice  of  tbe  agreement  of  February  2 
about  unit  prices  was  Introduced  at  the  first 
trial,  and  was  particularly  referred  to  in  our 
opinion  reviewing  It  (240  U.  S.  273,  274,  36 
Sup.  Ot  SOO,  60  L.  Ed.  636) ;  and  the  requld- 
tlon  of  March  0,  then  as  now  relied  upon  by 
plaintiff,  WBM  excluded  from  mnald.ergtta> .  - 
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estliDate  conUiiDed  In  it  as  to  the  amount  of 
■wotk  that  had  been  completed  (240  n.  S.  282, 
SS  Sap.  Ct  800,  60  L.  Ed.  S36),  an  omission 
that  was  supplied  at  the  second  trial.  As 
the  case  went  baclc  for  farther  proceedings 
in  confonnlty  with  tliat  opinion,  the  trial 
court  donbtlesa  considered  that  compliance 
with  our  mandate  required  the  admission  of 
the  teatlinony  as  to  the  agreement  of  Feb- 
ruary 2,  whldi  fnmlshed  the  baBts  of  the 
requisition  of  March  8,  and  that  no  amend- 
ment of  the  pleadings  was  neceasary.  Were 
there  doubt  about  this,  we  should  deem  It 
proper  that  the  complaint  be  amended,  or 
treated  as  If  amended,  even  in  the  appellate 
court,  rather  than  that  the  Judgment  should 
be  reversed  for  so  unimportant  a  variance, 
not  in  the  least  prejudicial  to  defendant 

[11]  S.  The  flnal  ground  upon  which  the 
reversal  was  rested  was  an  instruction  given 
by  the  trial  court  to  the  Jury  upon  the  ques- 
tion of  damages  in  the  following  terms: 

"If  70U  find  he  [meaning  plaintiff]  was  Jaeti- 
ficd  in  terminating  tbe  contract  as  he  did  on 
Hay  22  upon  the  principles  above  eiven  70U, 
you  can  consider  tbe  reasonable  expepdituree  in- 
curred by  the  plaintiff,  the  unavoidable  losaea  in- 
cident to  Btoppage,  the  amount  of  work  actually 
performed,  the  amount  plaintiff  was  actually  en- 
titled to  by  reason  of  such  work  at  tbe  con- 
tract price,  and  the  profits  which  plaintiS  could 
have  made  If  allowed  to  complete  tbe  work  un- 
der the  contract.  80  tbe  different  Items  that 
you  may,  if  you  come  to  the  question,  take  into 
account,  are  the  outlays  less  the  material  on 
hand,  the  amount  of  work  actually  performed, 
and  the  proQta,  if  you  God  there  were  any  which 
were  not  speculative.  The  measore  of  profits 
Is  the  contract  price  less  what  Is  shown  to  you 
as  the  expense  of  carrying  out  tbe  contract,  if 
that  is  shown  to  you  to  your  satiafaction." 

Hie  appellate  court  held  this  InBtmction 
to  be  misleading  because  It  embodied  a  dn- 
9  pllcaUon  of  elemeuts.    Respecting  this  a  dlf- 
9  Bcult  question  would  be  presented  ir  defend- 
'  ant  were  'in  a  position  to  raise  It    When  the 
case  was  here  before  we  assumed  (240  U.  S. 
282,  283,  36  Sup.  Ct  800,  60  I^  Ed.  636)  that 
an  Instruction   similarly   phrased  ought  to 
have  been  granted  at  plalntUFa  request  had 
It  been  c(Hifined  in  its  application  to  a  recov- 
ery based  npoD  a  Qndlug  that  the  ccmtract  was 
rightfully  terminated  by  the  notice  of  May 
22,  1912;  but  this  was  an  assumption  argu- 
endo, and  not  a  part  of  the  matter  decided. 
At  the  second  trial  this  part  of  the  charge 
was  given  by  the  court  of  Its  own  motion,  not 
at  plalntUTs  request;  nor  was  it  excepted  to 
by  defmdant    The  statement  of  the  Circuit 


Court  of  Appeals  to  the  contrary  (241  Ted. 
65D,  154  a  0.  A.  821)  Is  not  borne  out  by  the 
record.  The  proposition  critidzed  is  not  cob. 
talned  in  any  of  the  instructions  requested 
by  plalntUT;  and,  even  had  It  been  requested, 
there  is  no  exertion  touchlnE  it,  uDless  it 
be  the  following: 

"I  will  ask  on  behalf  of  the  defendant  an  ex' 
eeption  *  ■  *  to  the  action  of  his  honor 
*  *  *  In  giving  all  instructions  requested  by^ 
plaintiff." 

This  is  altogether  too  general  to  be  re- 
garded as  directing  the  mind  of  the  trial 
court  to  any  single  and  precise  point  of  al- 
leged error  ao  as  to  call  for  a  reccmsIderatloD 
of  the  ruling,  and  hence  could  not  furolah  m. 
basis  for  reversing  the  Judgment  niat  an 
exception  must  tw  spedfic  need  not  be  em- 
phasized. UcDermott  v.  Severe,  202  U.  S. 
600.  610,  26  Sup.  Ct.  700,  50  L.  Ed.  1162; 
United  States  v.  D.  S.  Fidelity  Co.,  236  n. 
S.  012.  D29,  35  Sup.  Ct  298,  59  L.  Ed.  686. 

There  was  another  exception,  couched  ia 
these  terms: 

"To  that  part  of  tbe  charge  to  the  effect  that 
if  the  plaintiff  had  the  right  to  terminate  the 
contract  under  the  authority  of  the  Behan  Cas^ 
tbe  measure  of  damages  would  be  not  only  the 
expenses  incurred  by  the  plaintiff,  but  also  rear 
souable  profita." 

This,  however,  refers  to  another  pasaag* 
In  which  the  trial  court  quoted  from  th« 
headnote  In  110  U.  S.  338,  4  Sup.  Ct  81,  2S 
L.  Ed.  16S.    Tlilfl  clause  contained  no  reter- 
ence  to  the  amount  of  work  performed  or. 
what  plaintiff  was  entitled  to  by  reason  of  9 
this  work  at  the  contract  'price ;  it  mention-  • 
ed  oaiy  (a)  plalntlfTs  outlay,  and  (b)  the  lost 
proQts,  embodied  no  duplication  of  elements; 
and  was  not  errtmeous. 

Having  found  that  none  of  the  ground* 
relied  upon  by  the  Circuit  Court  of  A[q;>eals 
for  reversal  of  the  judgment  of  the  trial 
court  is  toiable.  It  runalns  to  consider  wh&t 
judgment  ought  to  have  been  rendered  up<Mi 
the  record  and  bill  of  exceptions,  In  view 
of  the  assignments  of  error  other  than  thos9 
we  have  thus  far  considered.    United  States 

U.  S.  ndeUty  Co.,  236  U.  S.  512,  528,  39 
Sup.  Ct  29S,  58  L.  Ed.  696.  There  were  101 
assignments  in  all,  aud  these  have  be«i  ex- 
aiulned  with  the  aid  of  respondent's  brief, 
which  extends  to  250  pages,  in  addition  to 
the  oral  argument;  but  we  have  found  no 
ground  for  revering  the  Judgment  of  the 
trial  court 

Judgment  of  the  Circuit  Court  of  Appeals 
reversed,  and  that  of  the  District  Oourt  af- 
firmed. 
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No.  S9. 

1.  COUURRCE    ^=3S(12)    —   Oaruace    Ahxhd- 
MRTfT— Tbakspobtation  ot  PzsBoita. 

The  Carmack  Araendineiit  (Comp.  SL  M 
6fl04a,  Se04aB)  deals  onl;  with  HliIpmetitB  of 
property,  and  not  with  trsiiBportation  of  per- 

2.  Cabbixbs  ^3241— Relation    or  Pabseit- 
OEB— Tbain  Rm  BT  PEBmsaioN. 

On*  riding  on  a  train  munlng  otct  a  nll- 
Toad  under  right  gtven  the  train  owner  hj 
contract  with  the  railwa;  company,  idpulat- 
ins  that  the  compsn;  waa  not  acting  therein  as 
a  common  carrier,  waa  not  a  passenger  of  the 
company;  but  his  claim  for  injury  from  its 
negligence  rests  on  the  general  right  of  an  in- 
diviihiBl  not  to  b«  injored  by  ■nother'a  negli- 

In  Error  to  the  Supreme  Court  of  the  State 
Of  Nebraska. 

Action  by  Joseph  M«acher  agafiut  the 
•Chicago,  Rock  Island  ft  PadSc  Railway  Com- 
pany. Judgment  for  plalntitT  was  affirmed 
by  the  Supreme  Court  of  Nebraska  (100  Neb. 
2S7,  1S0  N.  W.  422),  and  defendant  brings 
error.    Dismissed. 

Mr.  Wmiem  D.  McHugh,  of  Omaha,  Neb., 
for  plalntur  In  error. 

Messrs.  Pbilip  E.  Horan,  T.  J.  Mnhoney, 
and  J.  A.  0.  Kennedy,  all  of  Omaha,  Neb.,  tor 
M  defendant  In  error. 

•   "Mr.  Justice  BRANDEI8  deUvered  the  opin- 
ion of  the  Court. 

Bamum  &  Bailey,  who  owned  ndUng  stock 
adapted  to  cairylnB  their  drcns  equipment 
and  persoDnel,  made.  In  1913,  a  spedal  con- 
trart  with  the  Chicago,  Rock  Island  &  PadOc 
Railway  Company  concerning  transportation 
on  its  lines.  The  railway  agreed,  lor  a  sum 
fixed,  to  give  the  right  to  use  Its  tracks  and 
locomodves,  folly  manned  and  supplied,  to 
haul  the  drcus  trains.  Bamum  &  Bailey 
agreed,  among  other  things,  that  the  railway 
was  not  acting  therein  as  a  common  carrier; 
that  It  should  not  be  liable  for  any  Injury, 
though  arising  from  negligence,  either  to 
3  their  own  person  or  prc^erty,  or  to  that  of 
■  any  other  of  their  •employes  {  and  that  they 
would  indemnify  the  railway  against  any 
such  injury. 

While  the  drcus  train  was  being  moved  in 
Nebraska,  from  Lincoln,  to  Atlantic,  Iowa, 
it  was  crashed  Into  by  one  of  the  railway's 
regular  passenger  trains,  and  Maucher,  an 
employs  of  the  circus,  was  injured.  He  had, 
by  his  contract  of  employment,  agreed  to  re- 
lease all  railroad  companies  from  any  claim 
for  injuries  suffered  while  traveling  with  the 


drcus  on  their  Unes;  but  he  bronght,  In  a 
state  court  of  Nebraska,  ao  action  against 
the  railway  for  damaees,  alleging  that  he  had 
been  injured  by  Its  negHeenee.  The  railway 
defended  on  the  ground  that  Its  contract  with 
Bamum  &  Bailey,  and  thus  with  the  plaintiff, 
operated  to  release  it  from  all  liability;  that, 
since  the  contract  related  to  a  moremoit  In 
interatate  commerce,  its  validity  was  to  b« 
determined  by  the  federal  law;  and  that  by 
the  federal  taw  the  contracts  were  valid,  al* 
though  nndertahtng  to  release  the  railway 
from  liability,  since  it  was  not  acting  as  com- 
mon carrier.  Santa  FS,  Prescott  ft  Phienix 
Railway  Co.  v.  Grant  Btqb.  CoDStmctlon  Co., 
228  U.  S.  177.  33  Sup.  Ct  474,  57  L.  Ed.  787. 
The  trial  court  held  that  the  liability  was  to 
be  detennlned  by  the  law  of  Nebraska,  and 
entered  judgment  for  plaintiff,  which  was 
affirmed  by  the  Supreme  Court  of  the  state. 
Maucher  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  lOO 
Neb.  237, 159  N.  W.  422.  The  case  came  here 
on  writ  of  error  under  section  237  of  the  Ju- 
dldal  Code  (Act  March  3.  1911,  c.  231,  36 
Stat.  1166  [Comp.  St  |  1214B. 

[1, 1]  The  railway  admits  that  prior  to  the 
enactment  of  the  Oarmack  Amendment  (Act 
June  28. 1906,  c.  3691,  |  7.  pars.  11, 12,  84  Stat. 
SS4,  695  [Comp.  St.  H  8604a,  SGOlaa])  Con- 
gress had  not  dealt  with  the  right  of  carriers 
to  limit  by  contract  their  liability  for  Inju- 
ries occurring  In  Interatate  transportation, 
and  that  consequently  the  states  were  free  to 
establish  their  own  laws  and  policies  and  ap- 
ply them  to  such  contracts.  Pennsylvania  R. 
B.  Co.  V.  Hughes,  191  D.  S.  477,  24  Sup.  Ct 
132,  48  L.  Ed.  268.  But  It  contends  that  this 
power  of  the  states  was  superseded  by  the 
Carmack  Amendment,  since  that  amendment  ^ 
dealt  with  the  power  of  carriers  to  contract  g 
in  respect  to  such  liability  '(Adams  Express* 
Co.  V.  Cronlnger,  228  tJ.  8.  491,  83  Sup.  Ct 
148,  67  L.  Ed.  314,  44  L.  R.  A.  [N.  S.]  237; 
Boston  ft  Maine  Railroad  v.  Hooker,  233  U. 
S.  97,  34  Sup.  Ct  626,  58  L.  Ed.  868,  L.  R.  A. 
19163.  450.  Ann.  Cas.  1915D.  693) ;  that  It 
was  the  Intention  of  Congress  to  deal  with 
Che  whole  subject;  and  Qiat  the  rights  of 
plaintiff  In  respect  to  personal  injuries  are 
governed  by  the  federal  law.  But  the  Car- 
mack Amendment  deals  only  with  the  ship- 
ment of  property.  Its  language  Is  so  clear 
as  to  leave  no  gronnd  for  the  contention  that 
Congress  Intended  to  deal  with  the  transpor- 
tation of  persons.  Furthermore  plaintiff  was 
not  even  a  passenger  on  the  railway.  His 
claim  rests  not  uptvi  a  contract  of  carriage, 
but  upon  the  general  right  of  a  human  being 
not  to  be  Injnred  by  the  negligence  of  an- 
other. Compare  Southern  Pacific  Co.  v. 
Schuyler,  227  U.  S.  601,  613,  33  Sup.  Ct  277, 
07  L.  Ed.  662,  43  L.  B  A.  (N.  3.)  001.  Th» 
case  presents  no  substantial  federal  quesUou. 
The  writ  of  error  la 

Dismissed. 


»Far  oUmt  a 
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TURNER  V.  UNITED  STATICS 


'.  UNITED  STATES  «t  aL 


Na.  S3. 

L  iKDuna    «='2&— LuBiLiTT  Or  Ohxxk 
TioK— Injubz  rsoit  Mob. 

In  the  absence  ol  statuta,  the  Creek  Na- 
tion, rect^nized  by  the  Untted  StatM  aa  ■  ~ 
duct  political  commnntl:;,  la,  like  other  gov- 
«ninieiitB,  free  from  liability  tor  Injury  from 
inob  TioleDCe  or  failure  to  keep  the  peace;  and 
tbia  thoagh  an  officer,  acting  In  open  and  known 
▼iolatioQ  ol  law,  and  Dot  colore  ofBdl,  partid- 
pated,  and  though  the  peraon  Injured  In  hli 
proper^  rights  was  ft  grantee  of  such  goyem- 
aent. 

2.  Indians    ^=25— Liabtlitt  or  Cbibk  Na- 
tion—Cbiati  oh  BY  Statu™. 

Act  Mar  29,  1906,  |  20,  authorizing  the 
Court  of  Qalms  to  consider,  adjudicate,  and 
render  judgment  as  law  and  equity  may  re- 
quire in  the  matter  of  a  certain  dalm  against 
the  Creek  Nation,  createa  no  sabstantiTe  right 
against,  and  impoaea  no  liability  on,  aud)  gov. 


8.  Unitid  Statib  ^=>i2R—SaiT  AaAinet— 
CXaiu  Against  Indians. 
No  permlEsion  to  sue  the  United  States  be- 
ing given.  It  is  improperly  Joined  aa  defendant, 
though  In  the  capacity  of  trustee,  in  a  petition 
to  recover  from  the  Creek  Nation. 

AppMl  from  tlie  Court  of  ClalniB. 

Petition  by  Clarence  W.  Turner  agaUtat 
tbe  United  States  and  the  Creek  Nation  of 
Indians.  Petition  was  dismissed  by  tbe 
Court  of  Claims  <B1  Ct.  CL  125),  and  claim- 
ant appeals.    Afllrmed. 

Messrs.  Charles  H.  MerlUat  and  Charles  J. 
Kappier,  both  of  Waabington,  D.  C,  for  ap- 
pellant 

Mr.  Asst  Atty.  Qen.  TbompsoD  and  Mr. 
Oeo.  H.  Anderson,  of  Washington,  D.  C 
for  the  United  States. 

Messrs.  James  C.  Davis,  of  Moskogee,  Okl., 
and  R.  C  Allen,  of  Tulsa,  Okl.,  for  tba  Creek 
Nation. 

Mr.    Justice    BRANDBIS    ddlvared    tbe 
oi^nton  of  tbe  Court 
The  Creek  or  Mnskogee  NaUon  or  Tribe  of 

g  Indians  bad,  in  1890,  a  population  of  16,000. 

■  Subject  to  the  control  of  *ConKresB,  they  tben 
exercised  wltbla  a  defined  territory  the  pow- 
ers of  a  sovereign  pet^le,  having  a  tribal  or- 
ganlzatlos,  tbelr  own  system  of  laws,  and  a 
government  with  the  usual  branches,  ex- 
ecutive, leglslaUve,  aud  Judicial.  The  tenl- 
tory  was  divided  Into  six  districts;  and  eadi 
district  was  provided  with  a  Judge.' 

>  Traatr  at  Jnna  14.  IMS,  irL  X  (It  Btat.  T8S,  nS) ; 
Report  of  tha  GoinmUalDiier  ol  Indian  Allain  tor 
Iggg,  p.  lU;  lar  1881.  p.  tali  lor  UM,  pp.  0,  M;  tor 
Un,  vol.  1,  pp.  MO,  2a. 


In  1869  tbe  Creek  Nation  enacted  a  sUt- 
ute  which  conferred  upon  each  dtlzen  of  tbe 
Nation,  head  of  a  family  engaged  in  grazing 
livestock,  the  rl^t  to  Inclose  for  that  pur- 
pose one  square  mile  of  the  public  domain 
without  paying  compensation.  Indosure  of 
a  greater  area  was  prohibited ;  but  provision 
was  made  for  establishing,  under  certain 
conditions,  more  extensive  pastures  near  the 
frontiers,  to  protect  against  Influx  of  stock 
from  adjoining  nations.  The  condldons  pre- 
scribed were  these:  If  the  district  Judge 
should  receive  notice  from  citizens  of  a  de- 
sire to  estaUisb  sadi  a  pasture,  he  was  re- 
quired to  call  a  meeting  of  dtlzena  to  con- 
sider and  act  upon  tbe  subject;  and  if  it  ap- 
peared that  a  majority  of  the  persons  of  vot- 
ing age  in  tbe  neighborhood  thus  to  be  pro 
tected  favored  Its  establishment  the  district 
Judge  was  directed  to  let  such  pasture  for 
three  years  (subject  to  renewal)  to  dtlzens 
who  would  by  contract  bind  themselves  to 
build  a  substantial  fence  around  the  pasture, 
and  to  pay  at  least  live  cents  per  acre  per 
annum  for  the  grazing  privilege. 

In  1890  Taroet  and  a  ipartner  formed,  nn- 
der  the  name  of  Pussy,  Tiger  &  Co.,  an  or- 
ganization consisting  of  themselves  and  100 
Creeks,  with  a  view  to  securing  such  a  pas- 
ture in  the  Deep  Fork  district.  They  caused 
an  election  to  be  held  and  a  contract  to  be 
entered  Into  by  the  district  judge  with  Pus- 
sy, Tiger  ft  Co.,  which  covered  about  256,000  . 
acres.  The  fence  required  to  Inclose  It  wasg 
*about  80  milea  In  length.  Before  Its  con-* 
structlon  was  begun,  dissatisfaction  liad  al- 
ready developed  In  tbe  nelghttorhood:  and 
from  the  time  tbe  fence  was  commenced, 
there  were  rumors  of  threats  by  Indians  to 
destroy  It  if  built  The  work  was,  however, 
undertaken ;  the  threats  continued:  and  Tur- 
ner and  one  of  bis  assignees  secured  froiv 
the  United  States  Court  In  the  Indian  Ter- 
ritory, First  Judicial  Division,  an  Injunction 
restraining  tbe  Creek  district  Judge  for  the 
Deep  Fork  district  and  D.  C.  Perryman,  tbe 
Principal  Chief  of  the  Nation,  from  inter- 
fering with  or  damaging  the  fence.  After 
it  had  been  nearly  completed,  three  bands 
of  Creek  Indiana  destroyed  the  fence,  cut- 
ting the  wire  and  posts  and  scattering  the 
staples.  It  doea  not  appear  that  either  tbe 
Creek  Judge  or  the  Chief  or  any  other  offlctal 
of  tbe  Cre^  government  had  any  part  iu  the 
destruction  of  the  foice,  except  one  Moore, 
the  treasurer,  whose  only  official  duties  seem 
to  have  been  "to  receive  and  receipt  for  all 
national  fuuda  and  to  disburse  the  same,  as 
should  be  provided  for  by  law." 

More  than  (10,000  net  expended  in  con- 
structing tbe  fence,  and  $2,500  paid  by  Tur- 
ner to  the  100  Creek  Indians  associated  with 
him  for  the  release  of  their  graxlng  rights 
were  lost  and  large  proQts  which  It  was 
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expected  ironld  be  made  tbrough  Eissi^inent 
of  pBBtnraKe  rights  to  cattle  raisers  were 
prevented.  Claims  for  compenaatlon  were 
repeatedly  presented  b;  Tnmer  to  tbe  Greek 
Nation.  Once  Its  National  Oooncll  voted  to 
make  compensation;  bnt  Cbtef  Percrman  ve- 
toed tbe  action  and  his  veto  vras  sustained. 
Later  the  Creek  Supreme  Court  declared  the 
fence  a  legal  structure;  but  still  tlie  Nation 
failed  to  make  any  compensation.  On  March 
4,  1906,  the  tribal  organlzetion  was  dissolved 
porsuant  to  Act  March  1.  1001.  c.  676,  |  46 
(31  Stat.  861.  872).  In  1908  Congress  pro- 
vided, b.v  section  26  of  the  Act  of  ^lay  29. 
JM8,  c.  216  (35  Stat  444,  457),  as  follows: 
g     "That  the  Court  of  ClaimH  Is  hereby  authoriz- 

•  ed  to  'coDslder  and  adjudicate  aod  render  judg- 
ment as  law  and  equity  may  require  in  the  mat- 
ter of  the  claim  of  Clarenee  W.  Turner,  of  Mub- 
kogee,  Oklahoma,  against  the  Creek  Nation,  for 
the  destruction  of  person  a  1  property  and  the 
value  of  the  lota  of  the  pasture  of  the  laid 
Turner,  or  hie  assigns,  hy  the  action  of  any  of 
the  responsible  Creek  authorities,  or  with  their 
aognizBuce  and  acquiescence,  either  party  to  said 
cause  in  the  Court  o(  Claims  to  have  the  right 
of  appeal  to  the  Supreme  Court  of  the  United 
States." 

In  August,  1008,  Turner,  having  acquired 
all  the  lights  of  his  assoclatee,  filed  a  peti- 
tion In  the  Court  of  Claims  asalust  the 
Creek  Nation  and  the  United  States  as  trus- 
tee of  Creek  funda,i  to  recover  the  amount 
lost,  which  he  alleged  to  be  the  sam  of  {105,- 
686.03.  The  Court  of  aalms  dismissed  the 
petition  (51  Ct.  CI.  126),  and  the  case  comes 
here  by  appeal. 

The  claimant  contends  that,  b;  the  general 
law,  the  Creek  Nation  Is  liable  In  damages 
Cor  the  action  of  the  mob  which  resulted  la 
the  destruction  of  his  property  and  prevent- 
ed him  from  securing  the  beneflta  of  the  con- 
tract entered  Into  between  him  as  grantee 
and  the  Creek  Nation,  and  that  If  the  sa1> 
stantlve  right  did  not  already  exist,  It  was 
created  by  the  act  which  conferred  Jurisdic- 
tion npon  the  Court  of  Claims  to  bear  and 
adjndlcate  the  controversy. 

[1]  First  No  such  Itabtlltr  existed  by  the 
general  law.  l^e  Creek  Nation  was  recog- 
nised by  the  United  States  as  a  distinct  po- 
litical community,  with  whidi  It  made  trea- 
ties and  which  within  Its  own  territory  ad- 
ministered  its  internal  aff'alrs.  Like  other 
S  governments,  municipal  as  well  as  state,  the 

•  Creek  Nation  was  free  from  liability  'for 
Injuries  to  persons  or  property  due  to  mob 


HE,  tua  nun  of  fl.3l5.ia.lt  w>i 
bald  br  tlis  UnUed  BtsUa  la  trust  Cor  ttie  Creek 
Nation  ol  iQdlani.  In  addltioa  thereto  spproxl- 
mstely  ll.ua.lMD.OO  of  tbe  tribal  tunda  of  tba  Na- 
tion were  on  depaatt  In  Iha  oklaboma  aUta  and  na- 
tloaal  banki.  on  April  10,  Ul«,  under  tlis  provlalona 
ol  Act  March  1,  ItU.  a.  HO,  |  17,  H  Stat.  1I»S,  lOW 
(Comp.  Bt.  1  T»). 


violence  or  failnre  to  keep  tbe  peace.  Com- 
pare Louisiana  v.  Mayor  of  New  Orieana, 
109  tl.  a.  285,  287,  291,  8  Sup.  Ct  211,  27  L. 
Ed.  936;  South  v.  Maryland,  18  How.  396,  15 
L.  Ed.  433 ;  Mnrdock  Orate  Co.  r.  Common- 
wealth, 152  Mass.  28.  31,  24  N.  E.  854,  8  L. 
R.  A.  399.  Such  liability  Is  frequently  im- 
posed by  statute  upon  dtles  and  counties  (see 
City  of  Chicago  v.  Pennsylvania  Co.,  119 
Fed.  497,  57  C.  C.  A.  609);  but  neither  Con- 
gress nor  the  Creek  Nation  bad  dealt  with 
the  subject  by  any  legislation  prior  to  1908. 
The  fundamental  obstacle  to  recovery  is  not 
the  immunity  of  a  sovereign  to  suit,  but  the 
lock  of  8  substantive  right  to  recover  the 
damages  resulting  from  failnre  of  a  govern- 
ment or  Its  officers  to  keep  the  pence.  And 
the  participation  in  the  Injuries  of  an  officer 
acting,  not  colore  oOcIi,  bnt  In  open  and 
known  violation  of  the  law.  cannot  alter  the 
case.  The  claimant's  contention  that  the  de- 
fendant owed  to  the  claimant,  as  Its  own 
grantee,  a  greater  duty  than  It  owed  to 
other  persons  In  the  territory,  to  protect  him 
against  mob  violence,  finds  no  support  In 
reason  or  authority. 

[J]  Second.  The  special  act  of  May  29, 
1906.  did  not  impose  any  liahlllty  upon  the 
Creek  Nation.  The  tribal  government  had 
been  dissolved.  Without  authorization  from 
Congress,  the  Nation  could  not  then  have 
been  sued  In  any  conrt:  at  least  without  Its 
consent.  The  Court  of  Claims  Is  "anthorlzed 
to  consider  and  adjudicate  and  render  judg- 
ment as  taw  and  equity  may  require."  The 
words  of  the  act  which  follow  merely  identi- 
tj  the  claims  which  the  court  Is  authorized 
to  cwisider.  Authority  to  sue  the  Creek  Na- 
tion Is  Implied;  bnt  there  Is  nothing  In  the 
act  which  evrai  tends  to  Indicate  a  pnrpoee 
to  create  a  new  substantive  Hght.  Compare 
United  States  v.  Mllle  Lac  Chlppewas,  229 
U.  8.  498,  600,  33  Sup.  Ct.  811,  57  L.  Ed. 
1299;  Green  v.  Menominee  TrlDe,  233  U.  8. 
658,  568,  84  Sup.  Ct.  706,  98  L.  Ed.  1093: 
Thompson  v.  United  States,  246  U.  S.  547, 
38  Sup  Ct.  349,  62  L.  EJd.  676.  The  act  rim- 
ply  provides  a  fomm  for  the  adjudication 
of  such  rights  as  Turner  may  have  against  _ 
the  Creek  Nation.  | 

[I]  •Third.  The  United  States  objected  al- « 
BO  to  the  Jurisdiction  of  the  court  over  it 
Neither  the  special  act  nor  any  general  stat- 
Qte  authorized  suit  against  the  United  States. 
As  it  cannot  be  sued  without  Its  consent,  the 
United  States  was  improperly  Joined  as  a 
party  defendant,  although  In  the  capacity  of 
trustee  for  the  Cre^  Nation,  Compare 
Green  v.  Menominee  Tribe,  supra. 

It  is  not  necessary  to  consider  the  many 
other  objections  urged  against  the  petition. 
The  Court  of  Claims  properly  dismissed  Iti 
and  the  Judgment  1* 

Affirmed 
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No.  64. 

CouBTB       «33S4(9}    —    Review   of    State 
CoUBis — Fedbbal  Question. 

Decision,  of  atate  court  that  mandamua 
would  Dot  He  against  count;  treaaurer  to  en- 
force contract  claim,  but  that  remedy  was  by 
proceediDga  ajjainst  different  -officers  or  the 
county,  does  not  impair  contract  rigbts,  aa  as 
to  allow  review  by  national  court. 


Handainus 
Joe  S.  Bird, 
CouDty,  Ala. 
afflrmed  by  tl 
(197  Ata.  38i, 


by  Farson,  Son  &  Co.  agalnat 
County  Treasurer  o(  Sbelby 
JndgnieDt  for  respondent  waa 

le  Snpreme  Court  of  Alabama 
72  South.  550),  and  petitioner 
Wilt  dismissed. 


Ur.    GUes 
Brewton,  All 

Mr.  Ray 
for  defendant 


William    Lawrence    Smltb,   ot 
„  for  plaintur  la  error. 
Ituahton,  of  Montgomery,  Ala., 
In  error. 


Mr.  Chief  Justice  WHITE  deUvered  the 
opinion  of  the  Court. 

But  a  single  question  la  required  to  be  de- 
cided. We  state  tlie  case  only  to  the  extent 
essenttal  to  malie  this  clear  and  to  elucidate 
the  issue  to  be  considered. 

In  1005  and  lOOT  the  county  of  Shelby  con- 
tracted to  build  and  fnmish  a  courthouse. 
It  was  stipulated  that  the  price  for  the  work 
should  be  evidenced  by  Interest -bearing  war- 
raota,  maturing  during  a  series  of  years.  By 
5  the  Constitution  and  laws  ot  Alabama  the 
•  power  of  tasa'tlon  of  the  county  for  general 
purposes  was  limited,  but.  In  addition,  the 
Constitution  and  laws  authorized  counties  to 
levy  annually  a  special  tai  of  one-fourth  of 
1  per  cent,  to  be  applied  to  the  erection  or 
repair  of  county  buildings,  the  construction 
of  roads,  bridges,  etc.  The  warrants  under 
the  contract  were  In  terms  secured  by  an 
agreement  ot  the  county  to  levy  this  one- 
fourth  of  1  per  cent  tax  annually  and  apply 
it  to  the  payment  of  the  warrants.  The  state 
law  contained  a  provision  authorizing  the 
registry  of  county  warrants  and  making  such 
registration  operate  as  a  lien  on  the  proceeds 
of  the  taxes  dedicated  to  the  payment  of 
the  warrants.  The  courthouse  was  com- 
pleted, furnished,  and  accepted,  and  the  war- 
rants were  Iseued  In  conformity  with  the 
contract  and  according  to  law. 

In  191S  Farson,  Son  &  Co.,  alleging  them- 
selTes  to  be  holders  of  warrants  issued  un- 
der the  contract  as  above  stated,  flied  their 
suit  for  mandamus  against  the  county  treas- 


urer. The  petition  alleged  the  contract  for 
the  courthouse  and  averred  that  the  board 
of  revenue  of  the  county,  the  governing  body 
which  had  succeeded  to  the  county  comiDls< 
sioners  previously  in  anthorlty,  while  con- 
tinuing the  levy  of  the  one-fourth  of  1  per 
cent,  tax,  had  lu  impairment  of  the  obliga- 
tion of  the  courthouse  contract,  dedicated 
the  proceeds  of  that  tax,  as  collected,  to 
roads  or  bridges,  thus  depriving  the  warrant  ' 
holders  under  the  courthouse  contract  of  the 
means  of  payment  to  which  they  were  Nitl- 
tled.  It  was  alleged  that,  hi  consequence  of 
such  action,  the  county  treasurer  had  re- 
fused to  pay  any  of  the  proceeds  of  the  one- 
fourth  ot  1  per  cent,  tax  to  the  courthouse 
warrant  holders,  and  had,  In  further  viola- 
tion of  his  duty,  credited  the  same  to  other 
funds  and  paid  them  oot  accordingly.  It 
was  moreover  charged  that  the  treasurer 
bad  in  his  hands,  despite  such  wroogfol  pay- 
ments to  others,  the  sum  of  about  $T,O0O,  da-  ^ 
rived  from  the  one-fourth  of  1  per  cent,  tax  B 
collected  in  1916,  which  It  was  •his  duty  to  • 
apply  OS  far  as  necessary  to  the  discharge  of 
a  sum  of  $1,665,  with  interest,  due  on  the 
courthouse  warrants,  and  which  he  liad  re- 
fused to  [lay  although  demand  bad  been 
made  od  him  to  da  so.  The  petlttoa  express- 
ly counted  upon  the  protection  of  the  con- 
tract rights  which  it  asserted,  not  only  by 
the  Constitution  of  the  state  but  also  by  the 
contract  clause  of  the  Constitution  of  the 
United  States,  alleging  impairment  thereof 
by  action  of  the  board  of  revenue,  legislative 
In  character;  and  the  prayer  was  that  the 
county  treasurer  be  mandamused  to  pay  out 
of  the  one-fourth  of  1  per  cent,  tax  for  1915 
in  his  hands  the  sum  of  (1.566,  with  interest 
A  demurrer  to  the  petition,  as  stating  no 
cause  for  relief,  was  sustaiocd,  and  the  case 
Is  before  us  upon  the  ground  of  the  depriva- 
tion of  federal  right  which  arose  from  the 
action  oi  the  court  below  in  affirming  the 
trial  court 

The  court  below  conceded  that  under  the 
state  law  mandamus  was  appropriate  If  the 
county  treasurer  had  capacity  to  stand  in 
Judgment.  It  moreover  conceded  that,  if  the 
contract  had  been  entered  into  as  alleged, 
the  attempt  to  violate  It  by  dedicating  the 
proceeds  of  the  one-fourth  of  1  per  cent,  tax 
to  any  purpose  other  than  to  the  payment 
of  courthouse  warrants  was,  In  so  far  as 
such  proceeds  were  necessary  to  pay  said 
warrants,  void  as  an  Impairment  of  the  obli- 
gation of  a  contract  forbidden  both  by  the 
state  Constitution  and  that  of  the  United 
States.  But  from  these  premises  It  never- 
theless decided  that  there  was  no  right  to 
the  mandamus  against  the  county  treasurer. 
It  rested  its  conclusion  on  provisions  of  the 
state  Constitution  and  laws,  whldk  it  held 
defined  the  duty  of  that  officer  and  absolute- 
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I7  deprived  bim  of  all  power  to  apply  or  pay ' 
money  comtng  lato  Us  haDda  by  taxation 
Isried  for  a  particular  pnrpoBe  to  another 
and  different  purpose.  It  decided,  therefore, 
that  If  under  the  theory  that  the  board  of 
revenue  had  wrongly  directed  the  approprla- 
5  tlon  of  the  one-fourth  of  1  per  cent  tax, 
•  ac*tlon  against  that  body  and  not  merely 
against  the  county  treasurer  waa  appropri- 
ate and  neceasary  under  the  atata  law.  Hie 
court  aald: 

"If  the  facta  allesed  in  this  petiUon  are  troe, 
they  [tlH  courtbouM  warrant  ludders]  ought 
to  bava  relief,  and  the  county  ought  to  be  re- 
quired to  carry  out  Its  contract,  or  to  answer  in 
damage*  for  the  breach  thereof,  if  the  con- 
tract waa  valid  and  binding;  but  tbe  reUef 
must  be  had  by  diSereat  proceedings  and  against 
difFerent  officers,  or  the  count;  itself,  and  not 
against  the  connty  treasurer.  Mandanmi  may 
be  petitioners'  remedy,  but  under  tbe  (acta  al- 
lured it  must  be  against  different  offlcera  than 
tbe  countj  treaaurer."    197  Ala.  384, 12  South. 


Tbna  resUng  Its  decision  exclusively  upon 
the  question  of  procedure  and  the  power  of 
the  particular  i^cer  against  whom  the  man- 
damus was  asked  as  limited  and  defined  by 
tbe  state  law,  we  see  no  basis  for  the  con- 
tention that  the  action  of  tbe  state  court 
gave  effect  to  the  impairment  of  the  obliga- 
tion of  a  contract  in  violation  of  the  contract 
danse  of  the  Oonstitudon.  On  the  contrary, 
we  are  of  opinion  that  when  correctly  tested 
It  becomes  apparent  that  tbe  action  of  the 
court  below  Involved  only  a  ruling  upon  a 
question  of  remedy  resting  upon  consldera- 
tlons  of  state  law  broad  enough  to  sustain 
the  conclusion  reached  without  any  reference 
to  the  federal  questions  which  were  raised 
and  relied  upon. 

And  any  possible  doubt  on  this  subject,  we 
are  of  (^tnlon.  Is  removed  by  the  snbeequent 
action  of  tbe  court  below  In  the  case  of 
Board  of  Revenue  ot  Shelby  County  v.  Par- 
son. Son  &  Co..  197  Ala.  sm  72  South.  613. 
L.  R.  A.  1918B,  881,  cited  In  the  brief  of  the 
plalntllt  in  error.  In  that  case,  which  was 
an  action  against  the  board  ot  revenue  of 
Shelby  county  to  compel  the  levy  of  the  one- 
fonrth  of  1  per  cent,  tax,  as  provided  in  the 
courthonse  contract,  for  the  purpose  of  pay- 
ing, not  only  certain  warrants  which  were 
H  past  due  In  1916,  but  to  provide  for  the  war- 
•  rants  falling  due  In  1917,  the  court  'awafded 
the  mandamus  sought  lu  doing  so.  It  not 
only  held  that  the  courthonse  contract  was 
valid  and  that  tbe  agreement  to  levy  the 
tax  as  therein  stipulated  was  lawful,  but 
moreover,  that  tbe  subsequent  action  ot  tbe 
board  of  revenue  In  diverting  the  fund  to  the 
detriment  of  the  courthouse  warrant  holders 
was  an  Impairment  of  the  obligations  of  the 
contract  and  was  void  because  of  repugnan- 


cy to  Qie  Constitution  of  the  stote  and  to 
the  contract  daoM  of  the  Constitution  of 
the  United  States. 

It  la  true.  Indeed,  that  In  that  case  the 
court  referred  to  Its  ruling  In  this  case  with 
approval,  but  the  relief  which  was  denied 
In  the  one  and  afforded  in  the  other  leaves 
no  support  upon  which  to  rest  the  contention 
that  contract  rights  secured  by  the  Constitn- 
tlon  were  Impaired  by  the  ruling  which  waa 
made  In  this  case. 

As  our  conclusion  is  that  the  federal  ques- 
tion relied  upon  as  the  basis  tor  the  writ  of 
error  had  no  toundatlon,  it  follows  that  onr 
decree  must  be,  and  It  Is, 

Writ  of  error  dismissed  for  want  of  Jn- 
risdlctlon. 


UNION  PISH  CO.  ' 


No.  78. 

1.  Aduiraltt  ^=>1S  —  JuBisoiCTioir  —  Mabi- 

Tlltr    CONTBACT. 

A  contract  for  service  as  master  of  a  vessd 
1b  maritime  in  its  nature,  within  tbe  fnrisdlctioD 
of  admiralty,  conferred  by  Const  art  8,  |  2,  on 
the  federal  courts. 

2.  AnuiBALTS  «s3lS  —  Mabitime  Coettbaot— 
State  Statcte  or  Fbacds. 

A  maritime  contract  for  services  to  b«  per- 
formed on  tbe  waters  awEiy  from  a  etato,  mainly 
on  the  sea,  cannot  be  nuUifieil,  so  as  to  prevent 
enforcement  in  an  admiralty  court  by  the  atat- 
nte  of  frauds  of  tbe  state  where  the  contract  la 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit 

Suit  in  admiralty  by  John  W.  Erichaon 
against  the  Union  Fish  Company.  Decree  for 
libelant  wns  afQrmed  by  the  Circuit  Court  of 
Appeals  (339  Fed.  38S,  14S  C.  G.  A.  047),  and 
respondent  brings  certiorari.    Affirmed. 

Messrs.  Q.  S.  Arnold  and  William  Denman, 
both  of  San  Frandsco,  CaL,  for  petitioner. 

Ur.  Charles  J.  Heggerty,  of  San  Frandsco, 
CaL,  tor  respondent  ^ 

•Mr.  Justice  DAT  delivered  tbe  opinion  ot  ? 
the  Court 

Erickson  llled  a  libel  in  admiralty  In  the 
District  Court  of  the  United  States  tor  the 
Northern  District  of  California,  alleging  that 
by  an  oral  contract  wltU  the  petitioner,  own- 
er of  the  vessel  Martba,  he  engaged  to  pro- 
ceed to  Pirate  Cove;  Alaska,  and  aft^  ar- 
rival there  to  serve  for  a  year  as  master  ot 
the  vessel,  and  perform  certain  duties  Id 
connection  thNewltta  for  an  agreed  compea- 


■  topis  and  KBT-NUUBBB  la  all  Kiy- 


DIcmU 


rfWSgic 


UI19 


UNION  FISH  OO.  V.  ERTCKSON 


ntion.    Tbe  libel  averred  tbat  he  proceeded 

to  Pirate  Core,   and  perEormed  hla  dntles 

^  under  the  oontract  nntll  he  was  wrongfally 

9  discharged    i>j    the    respondent      Ubelaqt 

•  Bousbt  to  *recaver  damagea  tor  breach  of  con- 
tract. An  anawer  was  filed  denying  tbe  al- 
leged contract,  and  averring  that  libelant 
was  discharged  because  of  his  wrongful  con- 

A  decree  was  rendered  in  favor  of  libelant 
In  the  District  Conrt;  upon  appeal  that  de- 
cree was  afltrmed  by  the  Circuit  Conrt  of 
Appeals.    23S  Fed-  885.  148  C.  C.  A.  647. 

[1,2]  The  question  presented  and  argaed 
here  concerns  the  application  of  the  Califor- 
nia Btatate  of  frauds,  wtilcb  It  is  alleged  ren- 
dered the  contract  void  becanae  not  to  be 
performed  within  one  year  from  the  making 
thereof.  The  Civil  Code  of  California  pro- 
vides (secUon  1624): 

"The  foUowing  contracts  are  invalid,  nnlet* 
tlie  same,  or  some  note  of  memorandum  thereof, 
is  In  writing  and  sabscribed  by  the  iiarty  to  be 
charged,  or  b;  Iili  agent : 

"1.  An  agreement  tliat  by  Its  terms  is  not  to 
be  performed  within   a  year  from  the  making 

The  contract  of  the  master  was  of  a  marl- 
time  cliaracter.  This  does  not  seem  to  be 
controverted  by  the  petitioner.  See  The  Bos- 
ton, red.  Cas.  No.  1669;  The  William  H. 
Hoag,  168  V.  B.  448, 18  Sup.  Ct  114,  42  L.  Od. 
687.  WJe  have,  then,  a  maritime  contract  tor 
■ervlces  to  be  performed  principally  upon  the 
•ea  and  the  Question  is  can  such  engagement 
be  nulllfled  by  the  local  laws  of  a  state, 
where  the  contract  happens  to  be  entered 
Into,  so  as  to  prevent  its  enforcement  in  an 
admiralty  court  of  the  United  SUtea? 

The  CoQstltntion  (article  8,  |  2)  extends 
the  Judicial  power  of  the  United  States 
all  cases  of  admiralty  and  maritime  Juris- 
diction. Admiralty  jurisdiction  under  the 
federal  Constltutloii  "embraces,"  says  Mr. 
Justice  Story  in  his  treatise  on  the  Constitu- 
tion, "two  great  classes  of  cases — one  depend- 
ent upon  locality  and  the  other  upon  the  na- 
ture of  the  contract  In  tbe  latter  class  are 
embraced  maritime  contracts  end  services, 
rl^ts  and  duties  appertaining  to  ccanmerce 
and  navigatlcai.''  Story  on  the  Constitution 
;j  (4th  Ed.)  1 1666. 

•  •This  court  has  had  occasion  to  consider 
the  nature  and  extent  of  admiralty  Jurisdic- 
tion as  it  was  Intended  to  be  conferred  by 
the  Constitution.  In  The  Lottawanna, 
Wall.  S68,  22  Zx  Ed.  664,  the  subject  was 
mudi  considered,  and  Mr.  Justice  Bradley, 
qKsbing  for  the  conrt,  said: 

"One  thing,  however.  Is  nnqnestlouable ;    the 
Conatitntlon  mnit  have  referred  to  a  system  of 
law  coaxtenalve  with,  and  operatinc  uniformly 
S9  Sur.Ci.— 8 


in,  the  whole  country.  It  certainly  coold  not 
have  been  the  intention  to  place  the  mlea  aad 
limits  of  maritime  law  nnder  the  disposal  and 
regulation  of  tlie  several  Btat«a." 

This  principle  was  rdterated  In  Workman 
T.  New  York  City,  179  D.  S.  B62,  860,  21  Sup. 
Ct.  212,  U  Ia  Ed.  314.  In  that  case  it  was  de- 
clared that  neither  local  law  nor  decisions 
could  deprive  of  redress  where  a  cause  of 
action,  maritime  In  its  nature,  was  prose- 
cuted In  a  court  of  admiralty  of  the  United 
States. 

In  the  recent  case  of  Southern  PadBc  Go. 
V.  Jensen,  244  U.  S.  209,  216,  37  Snp.  Ct  S24, 
520  (61  L,  Ed.  10S6,  L.  R.  A.  1918C  451,  Ann. 
Gas.  1917E,  900),  the  subject  was  again  con- 
sidered and  the  cases  in  this  court  reviewed 
and  state  legislation  was  declared  invalid 
"if  it  •  •  •  works  material  prejudice  to 
tlie  characteristic  features  of  the  general 
maritime  law  or  interferes  with  the  proper 
harmony  and  uniformity  of  tbat  law  in  Ita 
International  and  Interstate  relations." 

In  entering  into  this  contract  the  parties 
contemplated  no  services  In  California.  They 
were  making  an  engagement  for  the  services 
of  the  master  of  the  vessel,  the  duties  to  be 
performed  tn  tbe  waters  of  Alaska,  mainly 
upon  the  sea.  Tbe  maritime  law  controlled 
In  this  respect,  and  was  not  subject  to  limita- 
tion because  the  particular  ^igagement  hap- 
pened to  be  made  in  California.  Tbe  parties 
must  be  presumed  to  have  had  in  contempla- 
tion the  system  of  maritime  law  under  which 
It  was  made.  Wutts  v.  Camors,  116  U.  S.  353, 
362,  6  Sup.  Ct.  91,  29  L.  Ed.  406.  ^ 

In  different  countries  tbe  appointment  of  ^ 
masters  of  *ve8sels  has  been  the  subject  of  • 
maritime  law  whlrh  has  directed  the  conduct 
of  "those  who  pursue  commerce  and  put  to 
sea."  Their  duties  and  quallOcadons  have 
been  the  subject  of  regulation  by  tbe  recog- 
nized prindples  of  admiralty  Hiw.  Benedict's 
Admiralty  (4th  Ed.)  |  146.  Tbey  are  regu- 
lated by  statutes  raiacted  under  Federal  au- 
thority. See  U.  S.  Comp.  State,  of  1916,  voL 
12,  Index,  "Mastera  of  Vessels." 

If  one  state  may  declare  such  contracts 
void  tor  one  reason,  another  may  do  likewise 
for  anotb«.  Thus  the  local  law  of  a  state 
may  deprive  one  of  relief  In  a  case  brought 
in  a  court  of  admiralty  of  the  United  States 
upon  a  maritime  contract,  and  the  uniformity 
of  rules  governing  such  contracts  may  be 
destroyed  by  perhaps  conflicting  rules  of  the 
states. 

We  think  the  Circuit  Court  of  Appeals 
correctly  held  that  this  contract  was  mari- 
time in  Its  nature  and  an  action  in  admiralty 
thereon  for  Its  breach  could  not  be  defeated 
by  the  statute  of  Callforaia  relied  upon  by 
the  petitioner. 

Afflrmed. 
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MERCHANTS'  EXCmANGE  OF  ST.  LOUIS 

T.  STATE  OF  MISSOURI  ax  nL 

BARKER,  Attr.  Gen. 

/Arrned  Dec  1»,  191S.    Dedded  Jsn.  7,  1919.) 
No-Ue. 

1.  OoHBTmrnoMAL  Law  *=296(1)— DrPBivA- 
noit  or  Ijibektt  or  Pbopebtt  —  Orair 

WUOBT  CXBTIFIOATZB. 

LawB  Mo.  1913,  p.  S54,  u  to  inipectloii  and 
welghitiK  of  gnia,  sectdon  S3  of  which  prohibits 
Bd;  one  other  than  a  stats  weigher  IsBUmg 
vei^t  certificate  for,  or  diarslng  for,  welg!>i»ii; 
train  weighed  at  a  public  warehonie,  where 
■tate  weighers  are  atationed,  does  cot  deprive  one 
of  libert;  or  property,  In  Tlolatlon  of  Const  D. 

5.  Amend.  14. 

2.  Weights  aitd  Mxabusxs  4=92  —  Oraih 
wuqht  cebtmoates— policx  poweb. 

Laws  Mo.  1913,  p.  354,  aa  to  Inspection  and 
weighing  of  grain,  section  63  ol  which  prohibits 
anj  one  other  than  a  state  weigher  issuing 
weight  certificates  for  groin  weighed  at  a  public 
warehonae,  la  a  valid  exercise  of  the  police  pow- 
er, in  regulating  walghts  and  meaiures  to  pre- 
vent fraad. 

It.  CoNffTiTDTioNAL  Law  •s=3240<1)  —  Equal 
PEOTBCnon— Gbaih  Weiort  Cibtikicates. 
That  Lawa  Mo.  1913,  p.  354.  as  to  inspec- 
tion and  weighing,  is  limited  to  grain  and  ha;, 
does  not  make  it  an  arbitrary  discriminatioD 
againat  dealers  in  those  articles. 

4.  CoBPOBATioNB^=>391  —  REODi.ATioit  — Po- 
lice POWEB. 
A  corporation  Is  subject  to  the  state's  police 

6.  COUMEBCE   $=57— BUBDENINO   Intebstate 
COMUEBCIt— WEtOUINO    GBAin. 

Laws  Mo.  1913,  p.  372,  |  63,  prohibldng  an- 
other than  state  weigher  issuing  weight  certifl- 
cate  for  grain  weighed  at  a  pabllc  warehouse, 
does  not  bonten  interstate  commerce,  and  so  vio- 
late the  commerce  clause  of  the  federal  Constl- 


6.  CoUMGRCE  «=>8(1)  —  WEiaHiita  Geaiet  — 

FKnCBAI.  IfOIBLATIOH. 

State  regulation  of  weighing  of  grain  waa 
not  superseded  by  United  States  Grain  Stand- 
ards Act  (Comp.  St  1918,  {|  8747H-S747^k) ; 
it  in  no  ivay  referring  to  the  weighing  of  grain. 
and  by  section  7  (section  874Ti^f),  as  does  the 
United  States  Warehouse  Act  (section  8747%- 
8747%pp),  by  section  29  (sectiw  8747%nn) 
msnifestiug  intention  to  co-operate  with  state 
officials  charged  with  enforcement  of  state  laws 
for  inspection  and  weighing  of  grain. 


Quo  warranto  by  the  State  of  Missouri,  at 
the  relation  of  John  T.  Barker,  Attorney 
General,  against  the  Merchnnte'  Exchange  of 
St.  Louis.  Judgment  was  against  respondent 
(26P  Mo.  346, 190  S.  W.  903,  Ann.  Caa.  1817E, 
871),  and  It  brings  error.    ABlrmed. 


Mesars.  Percy  Werner,  of  St.  Louis.  Mo., 
and  Frank  Hagennan,  of  EaDsas  dtr.  Mo., 
for  plaintiff  In  error. 

Messrs.  John  T.  Gose,  of  Sbelbina,  Mo., 
and  Frank  McAllister,  of  Jeffersoo  City,  Mc 
for  defendant  in  error. 

i 

•Mr.  Justice  BRANDEIS  delivered  the  optn-  • 
Ion  of  the  Court. 

A  statute  of  Missouri  relating  to  the  in- 
spection and  weighing  of  grain,  approved 
March  20,  1913  (Lawa  Missouri  1913.  pp. 
354-373)  and  amended  Marcb  23,  1915  (Lawa 
Missouri  1915.  p.  302),  declares  that  In  cities 
of  more  than  75,000  Inhabitants  all  bulldiogs 
nsed  for  the  storage  or  transferring  of  Krali> 
of  different  owners,  for  a  compensation,  shall 
be  deemed  public  warehouses;  and,  by  sec- 
tion 03  (page  372)  thereof,  prohibits  under 
severe  penalties  "any  person,  corporation  or 
association  other  than  a  duly  authorized  and 
bonded  state  weigher  to  Issue  any  weight 
certlflcnte  [for  any]  grain  weighed  at  any 
warehouse  or  elevator  In  this  state  where 
duly  appointed  and  qualified  state  weighers 
are  stationed,  *  *  *  or  to  make  any 
charge  for  such  weighing,  *  *  *  or  weight 
certificates.    •     •     • " 

In  June,  1915,  an  orl^al  proceeding  In 
the  nature  of  quo  warranto  waa  brought  un- 
der this  Btatute  at  the  relotlon  of  the  Attor- 
ney General  In  the  Supreme  Court  of  the 
state  against  the  Merchants'  Exchange,  a 
Missouri  corporation  with  the  usual  powers 
of  a  board  of  trade.  See  House  v.  Mayes, 
219  U,  S.  270.  31  Sup.  Ct.  234,  65  L.  Ed.  213; 
Board  of  Trade  v.  Christie  Grain  &  Stock 
Co..  198  U.  a.  236,  25  Sup.  Ct.  637.  49  L.  Ed. 
1031.  The  information  stated  that  SL  Louis 
Is  a  city  of  more  than  75.000  Inhabitants;  g 
that  'public  weighers  of  grain  are  maintained  ■ 
there  at  all  public  warehouses  and  elevators 
In  compliance  with  the  act;  and  that  the 
respondent  In  violation  thereof  and  in  abuse 
of  its  corporate  franchise  maintains  a  bureau 
for  weighing  grain,  grants  weight  certifi- 
cates, and  makes  charges  therefor.  The 
prayer  Is  that  respondent  be  adjudged  guilty 
of  these  practices  and  that  a  fine  be  Imposed. 
The  return  admitted  substantially  the  Facts 
stated  In  the  Information  but  alleged  that  the 
services  were  rendered  only  at  the  reqnest 
of  members ;  that  the  weighing  by  its  bureau 
In  addition  to  that  of  the  public  weighers 
added  to  the  general  security,  thus  benefii- 
tlDg  farmer,  dealer,  and  consumer ;  tbat  sim- 
ilar weighing  bureaus  were  maintained  by 
the  boards  of  trade  at  competing  grain  mar- 
kets: and  tbat  the  statute.  In  prohUiltlng 
the  practice,  deprived  Its  members  of  liberty 
and  property  and  of  equal  protection  of  the 
laws  In  violation  of  the  Fourteenth  Amend- 
ment. The  return  also  set  forth  that  the 
grain  weighed  by  Its  bureau  was  In  large 
part  shipped  Into  or  ont  of  the  state;    the* 
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It  Ifl  commerdall?  necesBary  as  a  pert  of 
Interstate  tranalt  to  paH  gcain  througb  an 
elevator  where  It  U  weighed,  and  the  Issue 
of  certJHcates  of  weight  la  essential ;  and 
that  the  provfalons  of  the  Missouri  act  ther»- 
fore  violated  the  commerce  clause  of  the  fed- 
eral Conetttutlon.  Upon  a  deninrrer  to  the 
return,  the  full  court  found  the  respondent 
gallty  and  ordered  that  It  be  ousted  of  the 
usurped  power  of  weighing  sraln  received  In- 
to or  discharged  from  public  warehouses  and 
elevators  and  of  making  charges  therefor, 
and  of  Issuing  wel^t  certificates  and  making 
dOarges  therefor;  and  that  the  respondent 
IH17  costs.  State  ^  inf.  Barker  v.  Mer- 
chants' Exchange  of  ffl.  Louis.  269  Mo.  34Q, 
190  S.  W.  903,  Ann.  Cas.  191TE.  671.  The 
case  comes  here  on  writ  of  error. 

[1-41  First.  Section  S3  of  the  act  does  not 
violate  the  Fourteenth  Amendment.  As  the 
state  court  has  pointed  out,  the  statute  does 
not  prohibit  owners  of  grain  from  weighing 
m  It  before  it  Is  sent  to  a  public  warehouse  or 
S  after  It  is  removed  therefrom.  But  the  Issue 
*  of  a  private  weigher's  'certificate  In  addition 
to  thfl  certificate  of  the  public  weigher  might 
lead  to  embarrassment  or  confusion  or  prove 
a  means  of  deception.  The  regulation  of 
weights  and  measures  with  a  view  to  prevent- 
ing fraud  and  facilitating  commercial  trans- 
actions is  an  exercise  of  the  police  power. 
To  require  that  goods  received  In  or  discharg- 
ed from  public  warehouses  shall  be  weighed 
b7  public  weighers  and  that  no  one  else  shall 
Issue  certificates  of  or  make  charges  for 
weighing  under  those  circumstances  Is  not 
an  unreasonable  or  arbitrary  exercise  of  the 
discretion  vested  in  the  Legislature.  Com- 
pare House  V.  Mayes,  supra ;  Brodnax  v. 
Missouri,  219  V.  S.  280,  31  Sup.  Ct  238,  09 
L.  Ed.  219.  Nor  can  we  say  that  to  limit  the 
aiqtlicatlon  of  the  provision  to  grain  and  hay 
Is  an  arbitrary  discrimination  against  deal- 
ers in  those  articles.  The  fact  that  respond- 
ent is  a  corporation  does  not  lessen  the  scope 
Of  the  state's  police  power.  We  have  no  oc- 
casion to  consider  whether  it  is  thereby  en- 
larged. 

[I,  I]  Second.  Section  63  does  not  violate 
the  commerce  clause  of  the  Coustltntioo  (ar- 
ticle 1,  I  8,  cL  3).  The  contention  that  it 
does  was  rested  below  solely  on  the  groand 
that  the  prohibition,  as  applied  to  grain  re- 
ceived from  or  shipped  to  points  without  the 
state,  burdens  Interstate  commerce.  It  clear- 
ly does  not  Pittsburg  &  Southern  Coa!  Co. 
V.  Looialana,  IBfl  D.  S.  B90.  16  Sup.  Ct.  459. 
89  L.  Ed.  H4;  W.  W.  CarglU  Co.  v.  Minne- 
sota, 180  D.  8.  402.  21  Sup.  Ct  423,  45  L.  Ed. 
619.  But  the  additional  contention  Is  made 
here  that  all  state  regulation  of  the  weigh- 
ing  of  grain  was  superseded  by  the  United 
States  Grain  Standards  Act,  approved  Au- 
gust 11,  1916  (39  Stat.  482  [Comp.  St  1918, 
II  8747i^-8747^k]).    That  act  (which  Is  part 


B  of  chapter  813}  relates  excladv^ly  to  the 
establishment  by  the  Secretary  of  Agriculture 
of  standards  of  quality  and  condition.  It 
does  not  In  any  way  refer  to  the  weighing 
of  grain.  And  part  B  of  chapter  313,  by  sao- 
tlon  7  (page  484  tsectlon  8747Kf]),  like  part 
C,  the  United  States  Warehouse  Act  (sec> 
tlons  8747%-8747%pp).  whldi  does  contain 
some  reference  to  weighing,  by  section  29 
(page  490  [section  8747%  nn]),  makes  manl-. 
test  the  purpose  of  Congress  not  to  super-  g 
sede  'state  laws  for  the  inspection  and  weigh-  * 
Ing  of  grain,  but  to  co-operate  with  state 
oBldals  charged  with  the  enforcement  of 
su(^  state  laws.  The  Missouri  act  is  not 
superseded  by  or  In  conflict  with  the  federal 
legislation. 

The  Judgment  of  the  Supreme  Court  ot 
Missouri  is  therefore 

Afilnned. 


(»a  U.  8.  32S) 

.  MAYOR  AND   ALDERMEN  OF 
JERSEY  CITY  et  oJ. 


D«dded  Jan. 


No.  8. 
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Taxation  «33lT9  —  Tidelakds  ~ 
Qkant  bv  Statk. 
An  Initrument  executed  on  behalf  of  the 
state  of  New  Jersey  under  its  atatuteB,  where- 
l>y  in  terms  it  bargained,  sold,  leased,  and  con- 
veyed forever,  lands  under  tide  water  to  a  ri- 
parian owner,  with  privilege  of  excluding  tbe 
waters  therefrom,  subject  to  paymeDt  of  sped- 
fled  rent,  with  right  of  re-entry  (or  nonpayment, 
•nd  covenanted  to  convey  free  from  rent  charge 
on  payment  of  a  certain  sum,  Aeld  to  confer 
inch  an  ownETship  aa  was  taxable  under  state 
Uwa. 


Salt  by  Danld  J.  Leary  against  the  Mayor 
and  Aldermen  of  the  City  of  Jersey  C^ty  and 
another.  Decree  dismissing  the  bill  (189 
Fed.  419)  was  affirmed  by  the  Circuit  Court 
of  Appeals  (208  Fed.  854,  126  O.  C.  A.  12)  and 
complainant  appeals.    Affirmed. 

Messrs.  Merrltt  Lane,  of  Newark,  N.  J., 
and  John  M.  Bnrlght,  of  Jersey  City,  N.  J., 
for  appellant 

Mr.  John  Bentley,  of  Jersey  City,  N.  J. 
(Messrs.  John  Milton  and  Edward  P.  Stout, 
both  of  Jersey  City,  N.  J.,  of  counsel),  for 
appellees.  . 

3 
*Mr.  JusUce  PITNEY  deUvered  the  opinion  * 
of  the  Court 

This  was  a  suit  in  equity  brought  In  the 
United  States  Circuit  (afterwards  District) 
Court  for  the  (District  of  New  Jersey  by 
Leaiy,    the   appellant,    against   the  d^    of 
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Jersey  City  and  the  city  collector  to  remove 
a  cloud  upon  tbe  title  held  by  Leary  in  cer- 
CalD  lands  lying  beneath  the  waters  of  New 
Torb  Bay  adjacent  to  tbe  New  Jersey  shore, 
arising  from  the  lien  asserted  I^  the  city  to 
aecnre  payment  of  certain  taxes  assessed 
against  those  lands  and  alleged  by  complain- 
ant to  be  invalid  under  the  constltatiou  and 
i&wB  of  the  state  and  repugnant  to  the  Con- 
BtJtntlon  of  the  United  States.  The  Circuit 
Coart  dismissed  tbe  bill  (189  Fed.  419),  the 
Clrcolt  Coort  of  Appeals  (or  the  Third  Cii^ 
cnlt  aflirmed  Its  decree  (208  Fed,  SS4,  126  C. 
C  A.  12),  and  an  appeal  to  this  court  wss 
allowed. 

The  lands  la  qoestlon  were  granted  or 
leased  April  30,  1881,  by  the  state  of  New 
Jersey,  acting  by  Its  riparian  commlssionerB 
-appointed  nnder  an  Act  of  March  31,  1869 
3  (P.  Ii.  p.  1917),  sni^lementary  to  an  Act  of 
•  April  U,  •1864  (P.  U  p.  eSl).  Tbe  recipient 
of  tbe  grant  was  tbe  Morris  &  Comings 
Dredging  Company,  a  corporation  of  the 
state  of  New  York,  and  this  company  on 
February  24,  1904.  assigned  Its  interest  to 
appellant.  Tbe  taxes  in  qaestlon  were  as- 
sessed aniinally  for  tbe  years  18S3  to  199R, 
inclusive,  amounted  tn  all  to  $163,392.21.  and 
remain  unpaid.  The  lands  having  been  ad- 
vertised for  sale  by  tbe  city  collector  to  pay 
them,  the  original  bill  was  filed  to  restrain 
such  sale.  Afterwards  the  city  under  an  act 
of  the  Legislature  known  as  the  Martin  Act, 
approved  March  30, 1886  (P.  L.  p.  149),  and  Its 
supplements,  caused  an  adjustmmt  of  the 
taxes  to  be  made,  which  was  coaflrmed  by  a 
circuit  Judge,  pursuant  to  the  act  Tbe  as- 
sessment resalted  In  a  large  reduction  In  the 
amonnt  of  the  taxes,  Bxing  the  aggregate 
burden  upon  appellant's  land  at  about  $10S,- 
000,  including  the  taxes  for  the  years  1904, 
1905, 1906.  and  1907.  which  were  included  In 
tbe  adjustment.  The  adjusted  taxes  were 
made  tbe  basis  of  a  supplemental  tdll  herein. 
At  tbe  same  time  they  were  reviewed  by  the 
Supreme  Court  of  the  state  upon  a  writ  of 
certiorari  prosecuted  by  tbe  city,  and  were 
sustained  by  that  court  and  by  the  Court  of 
Errors  and  Appeals.  Jersey  City  v.  Speer, 
78  N.  J.  Law,  34,  72  AtL  448;  Id.,  79  N.  J. 
L.aw,  698,  76  Atl.  1037.  l^at  review,  how- 
ever,   did   not    Involve   the    questions    now 

In  the  present  suit  tbe  validity  of  the 
taxes  was  assailed  principally  upon  four 
grounds:  Slrst,  tbat  the  lands  wen  not  own- 
ed by  the  Morris  &  Cnmlngs  Dredging  Com- 
pany or  by  appellant  In  sucb  a  sense  as  to 
make  them  taxable  in  their  Irnnds  under  the 
state  laws,  but  on  tbe  contrary  remained  the 
property  of  tbe  state;  second,  that  tbe  lands, 
although  within  tbe  territorial  limits  of  the 
state  of  New  Jersey,  were,  by  tbe  compact 
made  In  the  year  1S33  between  that  state 
and  the  state  of  New  York,  approved  by  Act 
of  Congress  of  June  28,  1834  (1  StaL  708,  a 


126),  made  subject  to  the  governmental  Jo-h 
risdictlon  of  the  state  of  New  York,  and  that  ^ 
the  Imposition  of  a  tax  upon  "tbem  under  the  • 
autborlty  of  the  state  of  New  Jersey  would 
deprive  appellant  of  Ida  property  without 
due  process  of  law  In  contravention  of  the 
Foorteenth  Amendment  to  the  Constitution 
of  the  United  SUtes;   third,  that  the  lands 
were  not  within  the  taxing  district  of  Jersey 
City ;   and.  fonrtb,  that  the  lien  of  the  taxes 
had  expired. 

Since  the  suit  was  commenced  tbe  second 
contention,  which  raised  the  only  substantial 
federal  qnestl<m,  has  been  decided  adversely 
to  appellant  by  this  court  In  Centml  R.  R. 
Co.  V.  Jersey  City,  209  U.  S.  478,  28  8np. 
Ct  G92,  S2  li.  Ed.  886. 

The  third  and  fourth  points  are  satisfac- 
torily dealt  with  In  the  opinions  of  tbe  Cir- 
cuit Court  and  Circuit  Court  of  Appeals. 

The  first  point — whether  the  interest  of 
appellant  and  of  his  predecessor  tn  title  were 
taxable  under  the  laws  of  the  state — is  tbe 
one  chiefly  relied  on  In  this  court.  It  is  in- 
sisted, and  for  the  purposes  of  tlie  decision 
we  assume,  that  tbe  state  laws  provide  for 
taxing  landa  only  against  tbe  owner,  and 
not  against  a  lessee.  Hence,  the  crucial 
question  on  this  branch  of  tbe  case  la  wheth- 
er tbe  riparian  grant  under  which  appellant 
derives  bis  title  Is  a  mere  lease,  as  contended 
by  bim,  or  confers  such  an  ownership  as  is 
taxable  under  tbe  state  laws;  in  short, 
whether   tbe   state    or  the   grantee  la   tbe 

The  legislation  by  which  the  powers  of  the 
riparian  commissioners  are  defined  ts  set 
forth  In  tbe  opinion  of  tbe  Circuit  Court 
(189  Fed.  422-425),  and  need  not  be  here  re- 
peated. Suffice  It  to  say  that  it  authorizes 
the  making,  la  tbe  name  and  behalf  of  the 
state,  of  such  a  grant  or  lease  as  that  which 
was  made  to  tbe  Morris  &  Cumlogs  Dredg- 
ing Company,  and  which  that  company  as- 
signed to  appellant  nie  Instrument  recites 
that  the  company,  being  the  owner  of  lands 
fronting  on  New  York  Bay,  and  desirous 
of  obtaining  a  lease  for  the  landa  under  wa- 
ter lying  In  front  of  them,  had  applied  to  the  _ 
riparian  commissioners  and  the  governor  for  8 
such  a  lease,  and  in  com'pllauce  with  the* 
appllcatlmi  the  commissioners  had  agreed  to 
lease  the  submerged  lands  In  question,  and 
had  fixed  the  sum  of  $4,233.80  as  the  an- 
nual rental  to  be  paid  for  them,  and  the 
sum  of  $60,480  as  the  price  on  payment  of 
which  a  conveyance  of  the  lands  tree  from 
rent  would  be  made;  tbe  Instrument  pro- 
ceeds In  the  name  of  tbe  state  to  "bargain, 
sell,  lease,  and  convey  unto  the  said  the  Mor- 
ris &  Cumings  Dredging  Company  and  to  its 
Buccessora  and  assigns  forever"  the  submerg- 
ed landa  in  question  (describing  them),  "and 
also  the  right,  liberty,  privilege,  and  fran- 
chise to  exclude  the  tide  water  from  so 
much  of  the  lands  above  described  as  1 
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ander  tide  water  hj  fllling:  In  or  othenrtse 
-improving  the  same  and  to  appropriate  the 
land  above  described  to  tbelr  exclnslTe  pri- 
'Tate  use."  There  folli>ws  an  habendum  claoM 
■to  the  effect  that  tbe  lands  granted  and  all 
rights  and  prlvlleKes  exercUable  within  and 
-over  or  with  reference  to  tbe  same  in  man- 
'ner  and  form  as  granted  are  to  be  held  br 
the  company  and  its  snccessois  and  assigiiB 
forever,  sabject  to  the  payment  of  the  rent 
-Bpedfled  in  seml-aimnal  Instalments.  There 
•4m  an  ezpreM  covenant  for  the  payment  of 
-tile  rent  at  the  times  appointed,  with  tta* 
right  on  the  part  of  the  state  to  reSnter  for 
tnonpayment ;  and  there  la  a  covenant  by  the 
state  to  convey  the  lands  or  any  part  tbere- 
■of  to  the  company,  its  succeseoiB  or  asalgns, 
tree  and  discharged  of  the  rent,  npon  pay- 
ment to  the  state  of  the  sam  of  |S0,480,  or 
-an  equitable  portion  thereof. 

With  respect  to  a  similar  grant,  made  on- 
-der  the  same  stetntory  authority  and  con- 
taining lllse  provlaioDs,  the  court  of  last  re- 
sort of  New  Jersey  has  Iteld  that  it  transmlt- 
■ted  the  entire  estate  of  tbe  grantor  to  the 
grantee:  that  the  Interest  remaining  in  the 
state  was  not  an  actual  estate  but  a  right  of 
entry  for  nonpayment  of  rent,  and  the  mere 
poBSlbiUty  of  a  reverter  for  condition  broken 
22  did  not  amount  to  an  estate  In  reversion; 
^  and  that  the  lands  covered  by  the  grant  were 
*  Dot  lands  belonging  to  tbe  'state  within  tbe 
meaning  of  a  section  of  tbe  general  rail- 
road art  which  limited  the  power  of  cor- 
'Porationa  created  thereunder  to  condemn 
lands  for  the  uses  contemplated  by  the  act 
Hudson  Tunnel  Co.  v.  Attorney  General,  27 
W.  J.  Eq.  573,  578.  In  Cook  v.  Bayonne,  80 
Ti.  J.  Law,  596,  77  Atl.  1048,  tbe  Supreme 
-Court  of  the  state  held  that  a  riparian  grant 
-of  the  same  character  amounted  to  a  convey- 
ance in  fee  subject  to  a  rent  chaise,  and  that 
-the  lands  were  taxable  In  the  hands  of  tbe 
«rantee.  A  similar  view  as  to  the  nature  of 
the  estate  which  passes  under  a  "riparian 
lease>"  was  takeu  by  Vice  Chancellor  Iieam- 
Ing  In  the  recent  case  of  Ocean  Front  Imp. 
■Co.  T.  Ocean  City  Gardens  Co.  (N.  J.  Ch.)  103 
Atl.  419.  The  last  two  cases  do  not  appear 
-to  have  been  reviewed  by  tbe  court  of  last 
*e«ort. 

Appellant  refers  to  that  part  of  the  lease 
■which  grants  the  right  to  eiclude  the  tide 
water  from  tlie  lands  described  by  filling  in 
•or  otherwise  improving  the  same  and  to  ap- 
propriate the  lands  described  to  private  use, 
and  upon  the  strength  of  this  Insists  that 
4he  instrument,  whether  by  way  of  lease  or 
In  fee,  confers  a  mere  license  to  reclaim,  and 
•does  not  constitute  the  licensee  the  owner  of 
-ttke  land  or  extinguish  public  rights  therein 
unless  and  nndl  tbe  license  is  executed  by 
•actual  reclamation.  Polhemus  v.  Bateman, 
40  N.  J.  Law,  163,  37  AU.  1015,  a  decision 
<ty  the  Court  of  Errors  and  Appeals,  is  reUed 


upon  to  support  this  contention.  But  the  au- 
thority of  that  case  has  been  much  restricted 
by  the  subsequent  decision  of  the  same  court 
in  Bnrkhard  v.  Helm  Ca,  71  N.  J.  Law,  662, 
501,  60  AtL  191,  where  it  was  pcdnted  out 
that  tbe  Judgment  in  the  Polhemus  Case 
was  not  as  far-reaching  as  tbe  opinion;  that 
its  legal  eCFect  was  simply  that  such  common 
rights  as  the  right  to  fish  In  the  sea  were 
not  annulled  by  a  riparian  grant  antll  tbe 
grantee  made  some  appropriation  of  the 
property  Inconsistent  with  them.  We  do  not 
regard  this  as  conclusive  upon  the  present 
question.  ^ 

The  other  cases  partlcnlarlr  relied  npuw^ 
Long  Dock  Co.  *t.  Board  of  Equalization  of 
Taxes,  87  N.  J.  Law,  22,  93  Atl.  Ill,  and 
Long  Dock  Co.  v.  State  Board  of  Assessors, 
89  N.  J.  Law,  108,  97  Atl.  900,  and  90  N.  J. 
Law,  701, 101  Atl.  367,  so  far  as  they  toudi  tbe 
point  at  all,  are  based  upon  the  language  of 
the  charter  of  the  Long  Dock  Company  (P. 
I^  1850,  p.  67),  and  are  not  Inconsistent  with 
Hudson  Tunnel  Co.  v.  Attorney  General, 
Cook  V.  Bayonne,  and  Ocean  Front  Imp.  Co. 
V.  Ocean  City  Gardens  Co.,  supra.  Under 
the  dortrlne  of  these  cases,  which  we  accept 
as  well  founded  In  reason,  to  say  nothing  of 
authority,  appellant's  estate  Is  taxable  under 
the  New  Jersey  laws. 

Other   points    are   raised,   but  none  that 
seems  to  require  mention. 

Decree  affirmed. 


(US  D.  9. 171) 
UNION  DRY  GOODS  CO.  v.  GEORGIA 
PUBLIC   SERVICE  CORPORATION. 


No.  87. 

1.  GoirSTTTUTIONAI.  LAW    «=1S4(2)  —  E^EO* 
TRICITT     ^sll— OBLIOATION  OF  COHTBAC^- 

Rates  ot  Pobuc  SEavicB  Oobpobation. 
Private  contract  with  public  service  elee. 
trie  company,  Siing  rates,  Is  subject  to  the 
police  power  of  cegulation,  bo  that  exercise 
thereof  by  fiiioE  a  higher  rate,  does  not  im- 
pair obligation  of  eontiacL 

2.  CoNBTiTUTiONAi.     Law    ^3298(7)  —  Uum 
PaocEss  or  Law— Rates  of  Publio  Sebv- 

ICE    COBPOBATIOrf. 

One  having  a  contract  with  a  public  servics 
electric  company  fixing  rates  la  not  deprived 
of  property  without  due  process  by  the  fixing  of 
higher  rates  in  the  ezertdBe  of  the  state's  police 
power  of  regulation. 

In  Error  to  the  Supreme  Conrt  ot  the 
State  of  Georgia. 

Suit  by  tbe  Union  Dry  Goods  Company 
against  the  Georgia  Public  Service  Corpora- 
tion.   Judgment  for  defendant  was  afllrmed 
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hj  tbe  STipreme  Court  of  OeorgU  (142  Oa. 
841,  83  S.  B.  Me,  L.  R.  A.  lOlSE,  868),  and 
plaintiff  brisgB  error.     Afflrmed. 


Mes8ra  Roland  EUIa,  of  Macon,  Ga.,  and 
Thomas  W.  Hardwick,  of  SanderSTtUe,  Oa^ 
^fot  def^idant  In  error. 

•  *Mr.  Justice  CLARKE  delivered  the  oplD' 
Ion  of  tbe  Court 

The  Georgia  Public  Service  Corporation 
uid  the  Union  Drr  Goods  Company,  both  cor- 
porations organized  under  Georgia  law  and 
doing  business  in  Macon  on  July  18,  1912, 
contracted  together  la  writing  for  the  term 
of  Bve  years,  the  former  to  supply  electric 
light  and  power  to  tbe  latter,  which  agreed 
to  pay  stipulated  rates  for  the  service. 

The  contract  was  performed  for  almost  two 
years  until  In  April,  1914,  when  tbe  Dry 
Goods  Company  refused  to  pay  a  bill  for 
service  rendered  during  Mardi,  in  which  a 
rate  higher  than  that  of  the  contract  was 
charged.  The  Service  Corporation  claimed 
that  this  rate  was  authorized  and  required 
by  an  order  of  the  Railroad  Commission  of 
Georgia,  entered  after  Investigation  and 
bearing. 

Soon  thereafter  the  Dry  Goods  Company 
commenced,  this  suit  to  compel  spedflc  per- 
formance of  Its  contract,  which  had  three 
years  yet  to  run ;  to  enjoin  the  Service  Cor- 
poradon  from  charging  the  higher  rate,  and 
from  executing  a  tbreat  to  cut  It  off  from  a 
mpply  of  electricity,  because  of  failure  to 
pay  the  Increased  rate. 

The  trial  court  and  the  Supreme  Court  of 
Georgia  both  held  against  the  dalms  of  tlie 
Dry  Goods  Company,  and  the  case  Is  here 
for  review  On  writ  of  error. 

The  order  of  the  Railroad  Q>mmlB5lon  of 
Georgia,  entered  on  February  24, 1914,  reads: 

"Orderad:  That  on  end  after  March  1,  1914, 
and  until  the  further  order  of  the  Commission, 
the  following  schedule  of  rates  shall  be  the 
maitmum  sdiednle  of  rates  to  be  charged  by  the 
Georgia   Public   Service   Corporation." 

Then  follow  the  rates  complained  of. 

No  (pinion  was  rendered  In  this  case,  but 

on  tbe  same  date,  In  prescribing  the  same 

rates  In  a  proceeding  Instituted  1^  the  Macon 

Railway  &  Light  Company,  also  (rf  Macon, 

S  the  Commission  said: 

"  *"The  rates  prescribed  berein  are  In  the  opin- 
ion of  the  (^mmUgion  at  this  time  Just  and 
reeaonable.  We  have  no  power  to  compel  the 
company  to  accept  less,  except  as  Implied  In 
the  power  to  prrvent  nnlawful  discrimination. 
*  *  *  All  specinl  rates,  whether  in  the  form 
of  contracts  for  definite  periods,  or  informal,  in 
eiceu  of  these  prescribed  rates  are  illeEsl." 


ligation  of  Uie  contract  of  Jnly  IS,  1912,  was 
Impaired,  and  that  the  plaintiff  In  error  was 
deprived  of  Its  property  without  due  procMS 
of  law,  by  the  decision  of  the  Supreme  Comt 
of  Georgia,  boldlng  that  the  rates  prescribed, 
by  the  Railroad  Oommlsslon  were  valid  and 
superseded  those  of  the  contract  beCweok 
the  parties. 

Long  prior  to  the  contract  of  1912  the  Rail- 
road Oommlsslon  was  given  Jurisdiction  over, 
and  power  to  regulate,  the  rates  of  electric 
light  and  power  companies  by  statutes  ilk 
form  not  greatly  different  from  tbose  of  many 
other  states,  and,  since  no  reason  Is  assign- 
ed for  assailing  their  validity,  other  than 
the  result  in  this  case,  they  must  be  accepted 
as  valid  laws. 

As  wo  have  seen,  the  rates  prescribed  by 
the  Commission  were  declared  by  It  to  b« 
reasonable  and  the  Service  Company  was  ^v- 
en  authority  to  charge  them.  The  plaintiff 
It!  error  did  not  assert  In  Its  plendlngs,  or 
offer  evidence  tending  to  prove,  that  these 
commission  rates  were  no  reasonable,  bnt 
complained,  only  that  they  were  higher  than 
the  contract  rates,  and  for  this  renson.  It 
argued,  that  to  give  effect  to  tbe  order  as 
the  state  Supreme  Court  did.  violated  the 
provisions  of  the  ConstKutlon  referred  to. 

The  presumption  of  law  is  in  favor  of  the 
validity  of  the  order,  and  the  plaintiff  in 
error  did  not  deny,  as  It  could  not  suocesa- 
luUy,  that  capital  invested  in  an  electric 
light  and  power  plant  to  supply  electricity  g 
to  the  Inhabliants  *of  a  city  Is  devoted  to  a* 
use  in  which  the  public  has  an  Interest  which 
Justifies  rate  regulation  by  a  slate  In  the 
exercise  of  Its  police  power.  Munn  v.  Illi- 
nois, M  0.  S.  113,  24  L.  Ed.  77;  Budd  v. 
New  York,  143  V.  S.  517,  12  Sup.  Cc.  408,  36 
L.  Ed.  247;  German  Alliance  Ins.  Co.  v. 
Lewis,  Superintendent  of  Insurance  of  the 
State  of  Kansas,  233  U.  S.  389,  407.  34  Snp. 
Ct.  612,  68  L.  Ed.  1011,  L.  R.  A.  1915C.  1189. 

Thus  It  will  be  seen  that  the  case  of  the 
plaintiff  In  error  la  narrowed  to  the  claim 
that  reasonable  rates,  fixed  by  a  state  In  an 
appropriate  exerdse  of  Its  police  xvower,  are 
Invalid  for  the  reason  that  If  given  dtect 
they  will  supersede  the  rates  designated  In 
tbe  private  contract  between  tbe  parties  to 
the  snlt,  entered  into  prior  to  the  making  of 
the  order  by  the  Railroad  Commission. 

Except  for  the  seriousness  with  which 
tbls  claim  has  been  asserted  and  Is  now  pur- 
sued Into  tbls  court,  the  law  with  respect  to 
It.  would  be  regarded  as  so  settled  as  not  to 
merit  further  dlscnsslon. 

That  private  contract  rights  must  yield 
to  the  public  welfare,  where  the  latter  la 
appropriately  declared  and  defined  and  the 
conflict,  has  been  often  decided  by  this 
court    Thns  in  Manigault  v.  Springs,  196  U. 

473,  480,  26  Sup.  Ct.  127.  130  (50  L.  Ed. 
274),  It  was  declared  that: 
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*Tt  b  the  settled  law  of  tUa  eoart  diat  the 
tnterdlctloi]  of  natates  Impairlnj  tbtt  otdisatian 
«f  contractB  does  Dot  prevent  the  state  from" 
properly  eserdsfng  its  polios  powers  "for  the 
taieral  good  of  the  public^  thoufh  contracts 
prerionaly  entered  Into  between  indivldnals  may 
thereby  be  afFected." 

Tbis  on  antbortty  of  many  cases  which  ar« 
dted. 

Id  HadsoD   Water  Co.   v.  hfcCarter,  209 
U.  S.  349,  357,  2S  Sup.  Ct.  629.  531  (S2  L. 
828,  14  Ann.  Cas.  S60).  It  Is  said  that: 

'Khie  whose  rlshts.  sacb  as  they  are,  are  eab- 

)ect   to   state   restrict! on,   cannot   remove   tLem 

from  tbe  power  of  the  atate  by  making 

tract  about  them.    The  contract  wUl  carry  with 

git  the  infirtDity  of  the  sabject- 

•  'In  L.  it  N.  R.  H.  Co.  ▼.  Mottley,  219  U.  8. 
«7.  482,  31  Sup.  CL  266,  270  (55  L.  Ed.  297. 

.  34  L.  R.  A.  [N.  S.]  671),  this  is  quoted  wltb 
approval  from  Enox  v.  Lee,  12  Wall.  467, 
S50,  551,  20  L.  Ed.  2S7,  viz. 

"Contracts   must   be  underatood   as   made   in 
reference  to  tbe  possible  eierdee  of  the  right- 
ful authority  of  the  government,  and 
gatioD  of  a  contract  can  extend  to  the  defeat  of 
legitimate  govumment  authority." 

Id  the  same  report,  in  Chicago,  B.  A  Q.  R. 
B.  Co.  V.  McGulre,  219  U.  S.  667,  31  Sup.  Ct 
269,  262  (S6  L.  Ed.  328),  It  la  said: 

"^ere  is  do  absolute  freedom  to  do  as  one 
irllls  or  to  contract  as  oae  chooses.  Us  guar- 
anty of  liberty  doe*  not  withdraw  from  leglala- 
tiVB  sapervUion  that  wide  department  of  ac- 
tirlty  which  consists  of  the  maUng  of  cootracta, 
or  deny  to  Kovemment  the  power  to  provide  re- 
strictive safeguards.  Uberty  implies  the  ab- 
■sence  of  arbitrary  restraint,  not  Immunity  from 
reasonable  regulations  and  prohibition*  Imposed 
tn  the  luteresta  of  the  community." 

Ill  Atlantic  Coast  Line  R.  R.  Co.  v.  Golds- 
toro,  232  U.  S.  548,  558.  34  Sup.  OL  364,  363 
(68  L.  Ed.  721),  tbe  court  said: 

"It  la  settled  that  neither  the  'contract*  dause 
nor  the  'due  process'  clause  has  the  effect  of 
.overriding  the  power  of  the  state  to  establish 
an  regnlations  that  are  reasonably  neceaaar}  to 
secure  the  health,  safety,  good  order,  comfort. 
-or  general  welfare  of  tbe  community;  that 
this  power  can  neither  be  abdicated  nor  bargain- 
ed avray,  aad  is  InalieDable  evsD  by  expresa 
grant;  and  that  all  contract  aod  property 
-rlxhts  are  held  subject  to  its  fair  exerdse." 

And  In  Bail  &  Blver  Goal  Co.  v.  Ohio  In- 
diBtrial  Commission,  236  U.  S.  338,  349.  36 
Sup.  Ct.  359,  362  (59  I*  Ed.  607),  tbe  state 
of  the  law  apou  tbe  subject  ta  thns  aptly  de- 
KTlbed: 

"This  court  has  so  often  alSrmed  the  right 
-of  the  state  In  the  eierdse  of  its  police  power 
to  place  reasonable  restrainta,  like  that  here 
tavolvcd,  upon  the  freedom  of  contract,  that 
we  need  only  to  refer  "  '  " 

pasrinjT." 


'These  dedaloDB,  a  few  from  many  to  llkn* 
effect,  should  suffice  to  satisfy  tbe  most 
skeptical  or  belated  investl^tor  that  tbe 
right  of  private  contract  must  yield  to  tbe 
exigencies  of  the  public  welfare  when  deter* 
mined  In  an  appropriate  manner  by  the  au- 
thority of  the  state,  and  the  Judgrnoit  of  tbe 
Supreme  Court  of  Qeotgia  must  be 
AiOrmed. 


DANCIQER  et  aL  i 


Mo.  37. 

1.  iKTOxicAnifa  liiquoBa  i^=iie7— OrFinsBOi 

—  iNTBasTA-ra    Shipment  —  CjOixkotiok    or 
PaicE— "Otheb  Pzbsok." 

"Other  person ,"  within  Criminal  Cods,  | 
239  (Comp.  St.  |  104O9),  dedaring  a  puniahment 
for  any  railroad  company,  express  company, 
or  other  common  carrier,  "or  any  other  persou" 
who.  in  connection  with  Interstate  transporta- 
tion of  liquor,  shall  collect  tbe  purchase  price, 
la  not  limited  to  an  agent  of  a  common  carrier, 
but  Includes  all  persona  doing  the  prescribed 
the  practice  of  collecting  the  pnrdiase 
price  at  deatination  as  a  condition  to  delivery 
being  the  thing  aimed  at,  and  the  rule  of  ejus- 
dem  generis  never  being  applied  when  it  will 
defeat  tbe  iutentiaQ  of  the  legialetive  body. 

[Ed.  Note.— For  other  definitiona,  aee  Words 
and  rhrases.  First  and  Second  Series,  Other.) 

2.  Ihtoxicating  LiQtiOBs  ^slSS  —  Oftinbis 

—  Intibotatx    Shipmenx  —  Collection    or 
Price— "In  Cohneotiox  with"  TsAnsPOB- 

Cotlectlou  of  purdisBS  price  of  liquor  Is  "in 
iDuection  with"  transportation  of  interstat* 
shipment  of  liquor,  within  the  deDOUD>»ment  of 
Criminal  Code,  f  239  (Comp.  St  |  10409),  where 
shipper's  agent  at  destination,  according  to 
shipper's  instructions,  required  payment  before 
bill  of  lading  passed  to  purchaser. 

[Ed.  Note.— For  other  deSnlUons,  see  Word* 
and  Phrases,  In  Connection  With.] 

,  COTTsn    4:3366(27)  —  Bxvmw    of    State 

CouKT— Local  Law, 
Ruling  of  state  eonrt,  on  right  of  principal 

>  recover  from  agent  money  received  by  him 

I  carrying  out  arrangement  between  them  in- 
volving  violation  of  criminal  statute,  turning 
on  question  of  local  law,  cannot  be  re-examined 
by  national  court 

In  Error  to  tbe  Supreme  Conrt  of  tbe  State 

of  KansBB. 
Action  by  Abe  Dandger  and  otbers  against 
,  O.  Cooley.    Judgment  for  defendant  was 

afBrmed  by  the  Supreme  Court  of  Kansas  (98 
orthe"caBes"iii  I  ^a"'  38,  157  Pac  463 ;  98  Kan.  484, 158  Pac, 

1119),  and  plalnUfTs  bring  error.    Afflcmed. 
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Mr.  Edwin  A.  ErauthoB,  of  WastalnKton, 

D.  C.,  for  plaintiffs  in  error. 

Mr.  Edwin  A.  Austin,  of  Topeka,  Ean.,  for 

g  defendant  In  error, 

•  'Mr.  Justice  VAN  DBVANTBR  deUvered 
tbe  opinion  of  tbe  Court. 

Oauciger  Bros.,  who  conducted  a  mail-or- 
der liquor  business  In  Kansas  City,  Missouri, 
brougbt  tbis  suit  In  a  Kansas  court  to  recov- 
er from  Cooley  certain  moneys  collected  by 
him,  under  an  arrangement  with  them,  as 
Uie  purchase  price  of  IntoslcailnK  liquors 
sold  by  tbem  In  interstate  commerce,  and  al- 
so to  enforce  a  similar  claim  assigned  to 
them  by  another  liquor  dealer.  After  issue 
and  trial  Cooley  prevailed  and  the  Judgment 
was  affirmed ;  the  appellate  court  boldlng 
tliat  the  arrangement  under  which  tbe  mon- 
eys were  collected  Involved  a  Tlolatlon  of  sec- 
tion 239  of  the  Criminal  Code  of  tbe  United 
States  (Act  March  4.  1909,  c  321,  35  Stat. 
1136  IComp.  St.  i  10409]),  and  that,  applying 
the  settled  rule  of  the  Kansas  courts,  a  prin- 
cipal who  employs  an  agent  to  malce  ccdleo 
tlons  In  Tlolatlon  of  a  criminal  law  cannot 
compel  the  agent  to  account  for  what  he  C(A- 
lects.  98  Kan.  3S,  4S4,  157  Paa  453,  158  Pnc 
im.  The  case  la  here  on  writ  of  error  sued 
oat  prior  to  the  Act  of  September  6,  1916,  c. 
448.  39  Stat.  726. 

These  are  the  facts:  During  the  year  1910 
Danciger  Bros,  received  through  the  mails 
several  orders  for  wbliiky  from  customers  In 
Topeka,  Kanaas,  and  in  each  Instance  ship- 
ped the  liquor  from  Kansas  City,  Missouri,  to 
Topeta  as  freight.  Each  package  was  con- 
signed to  the  shipper's  order  and  was  to  be 
delivered  by  the  carrier  only  on  the  surren- 
der of  the  bill  of  lading  properly  indorsed. 
A  Bight  draft  was  drawn  on  the  customer  for 
the  purchase  price  and  this  with  the  bill  of 
■I  lading  attached  was  sent  to  Cooley  under  an 
II  arrangement  whereby  he  was  to  collect  the 

*  draft,  was  then  to  band  the  bill  of  lad*lng 
suitably  indorsed  to  the  customer  to  enable 
the  latter  to  get  the  package  from  the  carri- 
er, and  ultimately  was  to  remit  to  Danciger 
Bros,  the  amount  collected  less  a  commission 
for  the  service  rendered.  Before  this  ar- 
rangemfflit  was  made  the  banks  had  refused 
to  make  such  collections. 

Tlie  assigned  claim  need  not  be  separately 
described,  for  it  was  essentially  tike  the 
other. 

As  tbe  transactions  occurred  before  the 
passage  of  the  Webb-Kwsyon  Act,  March  1, 
1913,  c.  90,  37  Stat  699  (Comp.  St  {  8739),  we 
are  not  concerned  with  it,  but  only  with  the 
situation  theretofore  existing. 

Whether  section  239  of  the  Criminal  Code 
reaches  and  embraces  acts  done  by  an  agent 
such  as  Cooley  was  In  this  instance,  or  Is 
conOned  to  acts  of  common  carriere  and  their 
agents,  Is  a  question  alx>tit  which  there  has 
been  boom  contrariety  of  opinion,  and  it  is 


now  before  Uils  court  for  tbe  first  time.  Of 
course,  the  chief  factor  in  Ita  boIuUmi  mnst 
be  the  words  of  the  statute.  Omitting  what 
is  irrelevant  here,  they  are: 

"Sec.  28S,  Any  railroad  oompaoy,  eipresc 
company,  or  other  common  carrier,  or  any  otbe^ 
person  who,  in  connection  with  the  trans- 
portation of  any  •  •  •  Intoxicating  liquor 
•  •  *  from  one  state  •  •  •  into  another 
atate,  ■  ■  •  hIibII  collect  the  pundase  pric* 
or  any  part  thereof,  before,  on,  or  after  deliv- 
ery, from  the  consignee,  or  from  any  other  per- 
son, or  shall  In  any  manner  act  as  the  agent  of 
the  buyer  or  seller  of  any  such  llqaor,  for  the 
purpose  of  buying  or  selling  or  complettng  the 
sale  thereof,  saving  only  In  the  actual  trans- 
portation and  delivery  of  the  same,  shall  b^ 

A  reference  to  the  conditions  existing  whNi 
tbe  section  was  enacted,  in  1909,  will,  togeth- 
er with  its  words,  conduce  to  a  right  under- 
standing of  the  evil  at  which  It  Is  aimed  and  _ 
the  relief  it  is  intended  to  afford.  The  con-  ^ 
dl'ttoDs  were  these:  In  some  of  the  states* 
there  were  state-wide  laws  prohibiting  tha 
manufacture  and  sale  of  intoxicating  liquor;: 
in  smne  there  was  a  like  prohibition  opera- 
tive only  la  particular  districts,  and  in  other 
states  the  business  was  lawful.  But  the  pro- 
hibitory laws  did  not  reach  sales  or  trans- 
portation in  interstate  commerce,  for  und«r 
the  Constitution  of  the  United  States  that 
was  a  matter  which  only  Congress  conld  reg- 
ulate. True,  there  was  a  regulation  by  Con- 
gress, known  as  the  Wilson  Act  Aug.  8, 1890,  c 
728,  26  Stat  313  (Comp.  SL  {  8738),  whidi 
subjected  liquor  transported  into  a  state  to 
the  operation  of  the  laws  of  the  state  enacted 
In  the  exercise  of  Its  police  power,  but  the 
time  when  the  liquor  was  thus  to  come  within 
the  operation  of  those  laws  was  after  tbe 
shipment  arrived  at  the  point  of  destination 
a  ad  was  there  dell  vered  by  the  caTTler. 
Ilhodes  V.  Iowa,  170  U.  S.  412,  428.  18  Sup. 
Ct  664.  42  L.  Ed.  1088.  ITiua  a  state,  al- 
though able  effectively  to  prohibit  the  manu- 
facture and  sale  of  liquor  within  Its  own  ter- 
ritory, was  unable  to  prevent  its  introdoction 
from  other  states  through  the  channels  of 
Interstate  commerce.  Of  course,  the  real 
purpose  of  the  prohibitory  laws  was  to  pre- 
vent the  use  of  liquor  by  cutting  off  th» 
means  of  obtaining  It  But  with  the  chan- 
nels of  interstate  commerce  open  those  laws 
were  fslling  in  their  purpose,  for  dealers  In 
states  where  it  was  lawful  to  sell  were  sup- 
plying the  wants  of  intending  users  in  states 
where  manufacture  and  sale  were  prohibited. 
This  interstate  business  generally  was  car- 
ried on  by  means  of  orders  transmitted 
through  the  malls  and  of  shipments  made  ac- 
cording to  some  plan  whereby  ultimate  deliv- 
ery was  dependent  on  payment  of  the  pur- 
chase price.  The  plans  varied  In  detail,  but 
not  in  principle  or  result  AH  included  the 
collection  of  the  purdiase  price  at  the  point 
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ttf  destination  before  or  OQ  dtitv«rj.  One 
made  tlie  carrier  havlDg  tbe  ahlpm^it  the  od- 
^lecting  ngeut;  anoUier  committed  the  colleo- 
iJtloDs  to  a  Bepacate  carrier,  tte  liquor  being 
*  forwarded  as  railroad  freight  *and  tlie  bill  of 
lading  being  sent  to  an  express  compiLn?  wltb 
instructions  to  hand  it  to  tbe  buyer  when  tbe 
money  was  paid;  and  still  another  made 
of  an  agent,  soch  as  Cooley  was  bere,  tbe 
bin  of  lading  being  sent  to  blm  with  a  sigtat 
draft  on  tbe  buyer  for  the  purchase  price. 
la  some  Instances  tbe  liquor  was  consigned 
to  the  buyer  and  In  otbers  to  tbe  shipper's 
order,  tbe  bill  (rf  lading  then  being  suitably 
indorsed  by  the  shipper. 

Where  the  transactions  were  real  and  not 
merely  colorable,  the  business  so  conducted 
was  lawful  interstate  commerce  and  entitled 
to  protection  us  such  until  the  sale  and  trans- 
portadon  were  consummated  by  the  delivery 
-of  the  liquor  to  the  vendee  at  tbe  point  of 
.destination.  Such  was  tbe  decision  of  this 
court  In  American  Express  Co.  t.  Iowa,  196 
U.  S.  133,  29  Sup.  CC  182,  4»  L.  Ed.  417,  a 
-case  which  arose  out  of  the  trane^rtatlon 
Jnto  the  state  of  Iowa  of  a  coUect-on-dellvery 
.abliunent  of  liquor  ordered  from  a  dealer  In 
Illinois.  The  Supreme  Court  of  Iowa  bad 
lield  that,  as  tbe  sole  was  to  be  completed  In 
that  state  by  paj'ment  and  delivery  there, 
the  laws  of  the  state  enacted  to  prevent  sales 
of  liquor  therein  applied.  Tbla  court  revers- 
■«d  that  ruling  and  said  In  the  opinion  (1S6  U. 
a.  148,  144,  26  Sup.  Ct  1S4  [19  L.  tXl.  4171): 

Tbe  right  of  the  parties  to  make  a  contract 
in  lllinoia  for  the  ssle  and  purchase  of  mer- 
■chandise,  and  in  doing  lo  to  fix  by  agreement  the 
time  yihea  [and]  the  condition  on  which  tlie 
completed  title  should  pass,  is  beyond  question. 
The  ahipmeot  from  the  atate  of  lUinoEa  into  the 
state  of  lows  ot  the  meTchandise  constituted 
interstate  commerce.    •    •    • 

"When  It  is  considered  that  the  necessary  re- 
sult of  the  ruling  below  was  to  hold  that  wher- 
ever merchandise  shipped  from  one  state  to  an- 
other is  sot  completely  delivered  to  the  buyer 
at  the  point  of  shipment  so  as  to  be  at  his  risk 
je  from  that  moment  the  movement  of  such  mer- 
^dumdlse  is  not  interstate  commerce,  it  become 
-■  appar*ent  that  the  principle,  it  saataiued,  would 
operate  materially  to  cripple  if  not  destroy  tbst 
freedom  of  commerce  between  the  states  which 
It  was  the  great  puriKne  of  the  Constitution  to 
promote.  If  upheld,  tbe  doctrine  would  deprive 
*  dtisen  of  one  state  of  his  right  to  order  mer- 
chandise from  another  state  at  the  risk  of  the 
seller  as  to  delivery.  It  would  prevent  the 
-citiien  of  one  state  from  shipping  into  snother 
nnless  be  assumed  the  risk;  It  would  subject 
contracts  made  by  common  carriers  and  valid 
by  the  laws  of  the  stste  where  made  to  tbe  laws 
of  another  state,  and  it  would  remove  from  the 
protection  of  the  interstate  commerce  clanse  all 
goods  on  consignment  upon  any  condition  as  to 
-delivery,  express  or  implied.  Besides,  it  would 
also  render  the  commerce  cisuse  of  the  Consti- 
tntion  inoperative  as  to  all  that  vast  body  of 
transactions  by  which  tbe  products  of  the  coun- 
try inova  In  the  channels  of  interstate  commere* 


by  meana  of  bllla  of  lading  to  the  shipper's  at- 
der  with  drafts  for  the  purchase  price  sttached, 
and  many  other  transectioDS  esaentlBl  to  the 
freedom  of  commerce,  by  which  the  complete 
title  to  merchandise  Is  postponed  to  the  deliv- 
ery thereof." 

After  that  decision  the  matter  of  further 
regulating  Interstate  commerce  in  liquor  was 
much  considered  In  Congress  and  as  a  result 
of  extended  hearings  conducted  by  the  Com- 
mittee on  tbe  Jndldary  of  the  Senate  that 
committee,  speaking  through  Senator  Knox, 
proposed  the  enactment  of  what  afterwards 
became  sections  238-240  of  the  Criminal 
Code  (Comp.  St  t|  KHOS-lOllO}.  The  report 
of  the  committee  shows  that  Its  attention 
was  directed  to  tbe  practice  of  ablpping  llq- 
uor  from  one  state  into  another,  to  be  paid 
for  as  a  condition  to  deliverj,  and  that  the 
committee  regarded  It  as  an  evil  wlilcb 
should  be  met  and  corrected. 

[1]  With  the  conditions  Just  described  Iir 
mlnd  we  come  to  examine  eectlou  239.     It 
conslata  of  two  parts,  both  relating  to  liquor 
transported    from    one    state    Into    another.  ^ 
The  first  deals  with  tbe  collection  of  the  pur-Q 
chase  price,  and  *the  second  wltb  acts  done  ■ 
"for  the  purpose  of  buying  or  selling  or  com- 
pleting the  sale"  of  "any  such  liquor."    If 
the  meaning  of  tbe  first  Is  affected  by  the 
second  It  is  not  in  a  restrictive  way,  but  the 
reverse,  so,  if  Cooley  and  bis  acts  are  within 
the  first,  tbe  second  need  not  be  noticed  fur- 
ther.  Tbe  first,  as  before  quoted,  says; 

"Any  rslboad  company,  express  company,  <x 
other  common  carrier,  or  any  other  person  who^ 
in  connection  with  the  transportation  of  any 
•  •  *  Intoxituting  liquor  •  •  •  from  one 
state  •  •  •  Into  another  state,  •  •  •  BhaQ 
coUect  the  purchase  price  or  any  part  thereof 
before,  on,  or  after  delivery,  from  the  consignee, 
or  from  any  other  person,  •  *  *  ihall  be 
fined,"  etc. 

The  words  "any  railroad  company,  ex- 
press company,  or  otber  common  carrier," 
comprehend  oil  public  carriers;  and  tbe 
words  "or  any  otber  person"  are  equally 
broad.  When  combined  they  perfectly  ex- 
press a  purpose  to  include  all  common  car- 
rters  and  all  persons;  and  It  does  not  detract 
from  this  view  that  the  Inclusion  of  railroad 
companies  and  express  companies  is  empha- 
sized  by  siteclally  naming  tbem.  To  bold 
that  the  words  "or  any  other  person"  have 
the  same  meaning  as  If  they  were  "or  any 
agent  of  a  common  carrier"  would  be  not 
merely  to  depart  from  the  primary  rule  that 
words  are  to  be  taken  In  their  ordinary  sense, 
but  to  narrow  tbe  operation  of  the  statute 
to  an  extent  that  would  seriously  imperii  the 
Bccompllabment  of  Its  purpose,  Tbe  rule  that 
where  particular  words  of  description  are 
followed  by  general  terms  the  latter  will  be 
regarded  as  applicable  only  to  persons  or 
things  of  a  like  class  is  invoked  in  tbla  con- 
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nection,  but  It  1b  tai  from  bdng  ot  universal 
application,  and  never  la  applied  when  to  do 
so  will  give  to  a  statute  an  operation  differ^ 
ent  from  tliat  Intended  by  the  body  enact- 
ing It  Its  proper  office  la  to  give  effect  to 
tbe  tme  Intention  of  that  body,  not  to  de- 

1^  feat  IL    United  States  v.  Mescall,  21K  U.  S. 

§  26,  30  Sup.  Ct  10,  M  L.  Ed.  77. 

*  'Without  question  the  practice  of  collecting 
the  purchase  price  at  the  point  of  destina- 
tion as  a  condition  to  delivery  Is  the  thing 
at  which  tbe  i>tatute  Is  aimed.  Through 
that  practice  the  sale  of  llqnor  In  Interstate 
commerce  was  rapidly  Increasing.  But,  as 
before  shown,  such  collections  were  not  con- 
flned  to  carriers  and  their  agents,  but  often 
were  made  by  others.  In  principle  and  re- 
sult there  was  no  difference;  the  evil  was 
the  same  In  either  event.  Besides,  if  Hie  stat- 
nte  were  made  applicable  only  to  carriers  and 
their  agents,  It  could  be  evaded  so  readily 
by  having  other  collectors  that  It  would  ac- 
complish nothtog.  The  volume  of  the  busi- 
ness and  the  attending  mischief  would  be  un- 
affected. Doubtless  all  this  was  In  mind 
when  the  atatnte  was  drafted  and  accounts 
for  Its  comprehensive  terms.  That  the  words 
"or  any  other  rerson"  are  Intended  to  In- 
clnde  ell  persons  committing  tbe  acts  de- 
scribed Is,  as  we  think,  quite  plain. 

[3]  To  be  within  the  statute  It  Is  essential 
that  the  act  of  collecting  the  purchase  price 
be  done  "In  connection  with  the  transporta- 
tion of'  the  liquor.  The  statute  does  not 
say  "In  the  transportation,"  but  "In  con- 
nection with"  It.  Transportation,  as  this 
court  often  has  said,  Is  not  completed  un- 
til the  shipment  arrives  at  the  point  of  des- 
tination and  Is  there  delivered.  Rhodes  v. 
Iowa,  170  V.  S.  412,  416,  420,  18  Sup.  CL 
664,  42  L.  Bd.  1068;  Vance  r.  Vandeccook 
Co.,  170  U.  S.  438,  451,  16  Sup.  Ct  674, 
42  E<.  Ed.  1100;  Louisville  ft  Nashville  R. 
R.  Co.  V.  Cook  Brewlug  Co.,  223  D.  S.  70, 
82,  32  Sop.  Ct.  180,  S6  L.  Ed.  355;  Ktr- 
meyer  v.  Kansas,  236  U.  S.  668,  S72,  35  Sup. 
Ct.  419,  5S  L.  Ed.  721;  Roseoberger  v.  PadQc 
Expreas  Co.,  241  U.  S.  48,  60.  36  Sup.  Ct. 
510,  60  L.  Bd.  880.  What  Cooley  did,  while 
not  part  of  the  transportation,  was  closely 
connected  with  It  He  was  at  the  point  of 
destination  and  held  the  bill  ot  lading,  which 
carried  with  It  control  over  the  delivery. 
Conforming  to  his  principal's  Instructions  he 
required  that  the  purchase  price  be  paid  be- 
fore the  bill  of  lading  was  passed  to  the 
8  vendee.  The  money  was  paid  under  that  re- 
quirement and  he  then  turned  over  the  bill 

*  of  lading.  A  delivery  of  the  shipment  'fol- 
lowed and  that  completed  the  transporta- 
tlmi.  Had  the  carrier  done  what  he  did 
all  would  agree  that  the  requisite  connec- 
tion was  present  As  the  true  test  of  Its 
presence  Is  the  relation  of  the  collection, 
rather  than  the  collector,  to  the  transporta- 


tion. It  would  seem  to  be  equally  present 
here. 

[1]  We  conclude  that  section  239  re8Che<< 
and  embraces  acts  done  by  an  agent  such  as 
Cooler  waa  The  ruling  on  tbe  right  of  a 
principal  to  recover  from  an  agent  money 
received  by  the  latter  In  carrying  oat  an  ar- 
rangement between  them  which  Involved  the 
violation  of  a  criminal  statute  turned  on  a 
question  of  local  law  and  cannot  be  re-ex- 
amined here. 

Judgment  affirmed. 


DU  u.  B.  tity 
FISHER  V.  RULE. 
(Argued  Nov.  22, 1018.    Decided  Jan.  7,  1910.> 
No.  78. 

1.  Pdbuo  Lahds«=>128  — Patent— Attack 

FOB  OOVESnUBNT. 

An  indivldnal,  maintainlitg  a  Bait  to  hav» 
a  patentee  of  land  declared  a  trastee  thereof 
for  him,  may  not  complain  on  behalf  of  the 
United  States  that  defendant  wat  not  entitled 
to  a  patent 

2.  Public  E^akos  ^=102 — BsTABLisHMBnT  or 

TBDST— INTXBEBT    or    PI.A1RTIE7— Apfuca- 

noM  TO  Bktie. 
Plaintiff,  by  application,  never  allowed,  t» 
enter  land  as  a  homeatead,  acquired  no  right  or 
intercit  in  the  land,  entitling  him  to  complaia 
of  issuance  of  patent  to  defendant;  the  applica- 
tion as  orlKmolly  made,  after  cancellation  ot  de- 
fendant's entry  on  decision  and  direction  of 
the  Secretary  of  the  Interior,  not  auffidently 
■bowing  plaintiff  waa  a  qualified  applicant  and, 
before  further  showing  wat  made  all  action 
under  tbe  Secretary's  decision  being  by  him 
suspended,  pending  a  reconaideration  thereof,  oa 
which  the  decisitm  was  recalled. 
8.  Punnio    Lauds    «=i31  —  Imitiatiok    ot 

CLAIIC— SETTLUtERT    IR    CORTKAVERTtOK    OF 

Plaintiff's  settlement  on  land.  In  contraven- 
tion of  an  order  of  the  Secretary  of  the  Interior 
to  pTeserve  the  status  quo  pending  final  action 
on  defendant's  entry,  U  a  trespass,  initiating  no 
adverse  claini,  and  giving  no  right  under  the 
public  land  laws. 

4.  PuBLio  Lards  ^s'lSS—EsiAni.iaBitKWt  or 
Tbust. 

To  succeed  In  a  suit  to  have  a  patentee  of 
land  declared  trustee  thereof  for  plaintiff,  he 
must  show  a  better  right  than  patentee,  such 
ai  should  have  been  respected  by  the  land  de- 
partment and  being  respected,  would  have 
given  htm  the  patent;  it  not  being  enough  that 
patentee  should  not  have  received  it 

Appeal  from  the  United  States  Circuit 
Conrt  of  Appeals  for  the  Eighth  Circuit. 

Suit  by  William  Allen  Fisher  against  New- 
ton Rule.  Decree  for  defendant  was  affirm- 
ed by  the  Circuit  C^urt  of  Appeals  (232  Fed. 
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Messrs.  Homer  Guerrr,  of  Wasblngton,  D. 
Gq  and  Allen  G.  Flsber,  ol  Chadron,  Neb., 
for  appellant. 

Mr.  Samad  Herrlck,  of  WashiogtOD,  D.  C, 
^  for  appellee. 

•  'Mr.  Justice  VAN  DBVANTER  delivered 
Uie  opinion  of  the  Court 

Tbla  Is  a  snlt  by  Fisher  to  have  Rnle  de- 
dared  a  trustee  for  bim  of  the  title  to 
certain  land  In  Nebraska,  for  which  Rnle 
taolds  a  patent  under  the  homestead  law  of 
tfae  United  States.  Fisher  loat  In  the  Dis- 
trict Court  and  Its  decree  was  affirmed  by 
the  Circuit  Court  of  Appeals.  232  Fed.  861, 
147  C.  C  A.  55. 

The  case  presented  by  tbe  record  Is  as 
follows : 

In  1804,  when  tbe  land  was  public  land, 
a  son  of  Rule  applied  for  and  secured  a  pre- 
Uminary  homestead  entry  thereof  at  the  local 
land  oSce.  Under  the  ruling  then  and  for 
many  years  prevailing  In  tbe  land  depart- 
ment be  had  six  months  wltbln  which  to 
establish  residence  on  the  land.  During  the 
early  part  of  that  period  he  died  intestate 
without  establishing  such  residence.  Tbe  fa- 
ther was  the  only  heir  and  as  such,  accord- 
2  ing  to  the  ruling  then  and  theretorore  pre- 

•  Tailing  In  tbe  land  department,  *conld  acquire 
title  under  tbe  son's  entry  without  himself 
residing  on  the  land.  Shortly  after  tbe  son's 
death  he  took  possession  under  tbe  entry, 
fenced  the  land,  erected  snbstantlal  buildings 
thereon,  cultivated  forty  acres  or  more  and 
[UBtnred  live  stock  on  tbe  reroalDder,  but 
resided  on  an  adjoining  tract.  In  due  course, 
after  continuing  bfB  cultivation  and  Improve- 
ments for  five  years,  be  submitted  final  proof 
at  the  local  land  office  showing  what  he  had 
doDO  and  made  the  payments  required  by 
law.  In  that  connection  his  right  to  a  pat 
ent  was  contested  by  one  who,  although  mak- 
ing no  claim  to  the  land.  Insisted  that  tbe 
entry  was  extinguished  Ipso  facto  when  tbe 
SOQ  died  without  establishing  re^deuce  on 
the  land,  and  that.  If  the  entry  was  not 
thus  extinguished,  the  father  forfeited  his 
rights  thereunder  by  falling  to  make  the  land 
bis  own  place  of  residence.  The  local  offi- 
cers held  against  the  contestant  and  with 
the  father,  and  that  decision  was  affirmed  by 
tbe  Commissioner  of  the  General  Land  Office. 
But  when  the  matter  came  before  the  Secre- 
tary of  the  Interior  thot  officer,  conceiving 
that  the  settled  rulings  of  the  land  depart- 
ment before  noticed  were  not  well  grounded, 
sustained  tbe  Insistence  of  the  contestant,  re- 
versed tbe  decisions  of  the  local  officers  and 
tbe  Commissioner  and  directed  that  the  en- 
try be  cancelled.  42  L.  D.  62,  64.  The  fa- 
ther soaght  to  have  the  matter  reconsidered 
and,  while  at  first  his  efforts  were  unavail- 
ing, «  rehearing  ultimately  was  granted.    On 


the  rehearing,  of  whldi  the  contestant  Ifed 
timely  notice,  the  Secrebaty  recalled  hla 
flr&t  decision,  adhered  to  the  prior  settled 
mllnga,  dismisaed  the  contest  and  directed 
that  tbe  mtrj  be  reinstated.  43  L.  D.  217. 
It  was  under  that  dedslon  that  the  patent 
was  issued. 

On  receiving  the  usual  notice  of  the  Secre- 
tary's first  decision  the  local  officers  com* 
piled  therewith  by  caDcelling  the  entry  on 
their  records.  Fisher,  who  knew  of  tbe  eh-^ 
try  ond  the  contest,  then  presented  an  ap-g 
plication  to  'enter  tbe  land  as  a  homestead.  ■ 
The  application,  while  dUcIoslng  that  he  was 
minor  and  unmarried,  asserted  In  a  gen- 
eral way  that  be  was  tbe  head  of  a  family, 
and  therefore  a  qualified  applicant,  by  reason 
of  having  adopted  a  minor  child. ^  The  local 
officers  called  for  a  further  showing  respect- 
ing the  asserted  adoption  and  for  the  time 
being  withheld  action  on  the  application. 
Before  a  further  showing  waa  made  the 
Secretary  of  the  Interior,  who  was  bdng 
aaked  to  recon^der  bis  first  dedslon,  ordered 
suspension  of  all  action  under  that  deci- 
sion;* and  of  this  Fisher  was  advised  by 
the  local  officers.  Subsequently  Fisher  pro- 
duced a  court  order  purporting  to  show  his 
adoption  of  a  younger  brother  ei^teen  days 
after  his  homestead  application  was  present- 
ed, but,  by  reason  of  the  Secretary's  suspend- 
ing order,  no  forther  action  was  bad  on  the 
application  until  after  tbe  Secretary's  last 
decision,  when  tbe  application  was  rejected. 
During  tbe  continuance  of  the  suspending 
order,  and  without  the  consent  of  Rule,  Fish- 
er went  on  tbe  land,  erected  improvements 
and  attempted  to  establish  a  residence  there. 
[1-3]  In  no  admissible  view  of  these  facts 
n  this  suit  be  sustained.  Even  If  under 
right  construction  of  the  homestead  law 
Rule  was  not  entitled  to  the  patent — which 
we  do  not  at  all  Intimate— Flsber  Is  not  tn 
a  position  to  take  advantage  of  the  error. 
He  cannot  be  beard  to  complain  on  behalf 
of  the  United  States;  and  he  has  no  such 
personal  interest  lo  tbe  land  as  entitles  him  ^ 
to  complain  on  his  own  account  He  ac-g 
quired  no  right  'by  his  homestead  appUca-v 
tlon.  It  never  was  allowed;  nor  could  It 
reasonably  have  been  allowed.  As  originally 
presented  It  did  not  sufficiently  show  that  he 
waa  a  qualified  applicant  and  his  additioual 
showing — whatever  else  might  be  tliougDt*of 
it — came  after  the  suspending  order  had  su* 
perseded  the  cancellation  of  the  Rule  entry 
and  become  an  obstacle  to  the  Initiation  ol 


placa  or  mod*  ol  sdopClon  or  the  Ideutitr  ot  tb* 
child.  In  Nebraaka  adoption  smmi  to  Ik  controlled 
br  Btatuts.  Kofka  V.  ROBlckr,  41  Neb.  32S.  MS,  U  N. 
W.  7S8.  3S  L.  R.  A.  tOI,  4S  Am.  St  Rep.  6at;  and 
Che  el«tuM  apparantlr  provldea  that  onlr  sdull* 
mar  adopt.    Rev.  Beat,  lili,  I  ISU. 

■A  aecoDd  ■oapatidlDC  ordar  waa  Duula  br  til* 
aacntarr  at  a  tlma  wbeo  itule  waa  nw>rtlni  to  ]b- 
dlclal  proeeadlnsa  la  lb*  Dlatrlct  of  O  ' 
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any  adverse  claim.  Neltber  did  he  acquire 
ati7  rlglit  b7  his  attempted  settlement  after 
that  order  was  made.  The  order  was  no 
less  effective  agninBt  that  mode  of  initiating 
a  claim  than  against  the  other.  Ita  purpose 
was  to  preserve  the  status  quo  pending  flnal 
action  on  the  Rule  entry.  A  settlement  In 
opposition  to  such  an  order  Is  nothing  short 
of  a  trespass  and  confers  no  right  under  the 
public  land  Jaws.    JLyle  v.  Patterson,  228  D. 

5.  211,  216,  33  Sup.  Ct.  4S0,  5T  L.  Ed.  804. 
[4]  It  Is  a  fam[llar  rule  that  to  succeed  In 

such  a  suit  the  plaintiff  "must  show  a  better 
right  to  the  land  than  tbe  patentee,  anch  as 
In  law  should  have  been  respected  bj  the 
officers  of  the  land  department,  and  being 
respected,  would  bave  {^ven  blm  tbe  patent. 
It  18  not  eufflctent  to  shov  that  the  pat- 
entee ought  not  to  have  received  the  patent." 
Sparks  v.  Pierce.  115  U.  S.  403,  413.  6  Sup. 
Ct.  102,  lOS  <29  L.  Ed.  428) ;  SmelUng  Co.  v. 
Kemp,  104  U.  S.  636,  617,  26  L.  Ed.  8TS; 
Bohall  V.  Dllla,  114  U.  S.  47,  50,  S  Sap.  Ct 
7S2.  29  L.  Ed.  61;    Lee  v.  Johnson.  116  U. 

6.  48,  60,  6  Sup.  Ct  249.  29  L.  Ed.  S70; 
Dulutb  ft  Iron  Range  R.  R.  Co.  v,  Roy,  173 
U.  S.  687,  690,  19  Sup.  Ct.  649.  43  L.  Ed. 
820;  Johnson  v.  Riddle,  240  U.  S.  467,  481, 
36  Sup.  Ct.  393,  «0  L.  Ed.  762;  Anicker  v. 
Gunsburs,  246  U.  S.  110,  U7,  SS  Sup.  Ct 
228,  <Q  L.  Ed.  603. 

Decree  affirmed. 


WBIGLm  T.  CURTIOB  BROS.  CO. 

(Airued  Dec  17, 19ia    Dedded  Jan.  7,  1919.) 

No.  83. 

COUUEBOE    ^38(10) — IHIT&STATB   GOUCKRCS— 

Stats  Reoui.atior  or  Salb  —  Food  and 

Dbcqb  Act. 
l^e  Food  SDd  Drugs  Act  (Comp.  St  tt 
8717-872S)  does  not  affect  the  qnestion  when. 
interstate  commerce  in  an  article  of  food  oat- 
Isfyias  that  act  ceases,  and  tbe  artlde  be- 
comes subject  to  the  laws  of  the  state,  into 
which  It  Ih  brought,  prohibiting  Ita  sale. 


Suit  by  the  Curtice  Bros.  Company  against 
George  J.  Welgle.  Decree  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Klessrs.  Spencer  Haven,  Atty.  Gen.,  Walter 
H.  Bender,  Deputy  Atty.  Gen.,  and  J.  E. 
Uesaerschmidt  Asst  Atty.  Gen.,  for  appel- 
lant 

Mr.  H.  O.  Falrchlld,  c*  Green  Bay,  Wis., 
e  for  appellee. 

•    *Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Conrt 

This  Is  a  bill  In  equity  brought  by  Cnrtlce 
Brothers  Company,  a  New  Tork  corporation. 


to  restrain  W^gle,  the  Dairy  and  Food  Com- 
mlBslraier  of  Wisconrin,  from  enforcing  cer^ 
tain  laws  of  the  State,  especially  Statnies^ 
of  1913,  i  4601g.  That  section  makes  it  un- 
lawful to  sell  any  article  of  food  that  con- 
tains benzoic  acid  or  benzoates,  with  qualifi- 
cations not  material  here.  Tbe  plain  tiff" 
makes  such  articles  from  fruit  and  adds 
benzoate  of  soda  as  a  preservative.  It  put 
them  up  In  glass  bottles  and  Jars  properly 
lalelleri  under  the  Pood  and  Drugs  Act  (June 
30,  1906,  c.  3915,  34  Stat  768  [Comp.  St  H" 
S717-872S])  pucks  the  bottles  and  ian  in 
wooden  cnses  containing  a  number  of  the^ 
same,  and  ships  tbe  cases  from  Its  factory 
In  New  York  to  customers  in  Wisconsin 
among  others.  Of  course  tbe  single  bottles 
are  sold  In  the  retail  trade,  and  their  con- 
tents are  served  to  guests  In  restaurants  and 
hotels.  The  defendant  disavowed  any  amten- 
tion  that  the  state  laws  affected  or  purport- 
ed to  affect  sales  by  the  Importer  in  the  un-^ 
broken  wooden  packages  containing  the  hot-^ 
ties  and  the  decree  'treated  that  subject  as* 
taken  out  of  the  case.  But  the  bill  went  far- 
ther and  setting  up  a  decision,  Incorp<M«ted 
in  a  r^ulation  under  tbe  Food  and  Drugs 
Act,  that  benzoate  of  soda  Is  not  Injurious 
to  health  and  that  objection  would  not  be 
raised  to  it  under  the  Act  If  each  container 
should  be  plainly  labelled,  contended  that 
under  the  Food  and  Drugs  Act  and  the  Com>. 
merco  Clause  of  the  Constitution,  the  Wis- 
consin law  was  Invalid  even  as  applied  to 
domestic  retail  sales  of  single  Irattles  or  the 
contents  of  single  bottles  of  tbe  plaintiff's 
goods.  The  defendant  stood  on  a  motion  to- 
il Ism  iss  and  the  District  Court  made  a  decree 
following  the  prayer  of  the  bill.  Tbe  defend- 
ant appealed. 

Tbe  argument  In  support  of  the  decree  con- 
tends In  various  forms  that  tbe  sale  of  tbe 
Individual  bottles  when  removed  from  tbe 
original  package  after  entering  tbe  State, 
still  la  a  part  of  commerce  among  the  States, 
since  tbe  Act  of  Congress  as  to  misbranding 
applies  to  them.  But  the  Food  and  I>rug9 
Act  does  not  change  or  purport  to  change  tbe 
moment  at  which  an  object  ceases  to  move  In 
Interstate  commerce.  It  Imposes  an  obliga- 
tion to  label  the  bottles  severally,  although 
contained  in  one  original  package,  as  of 
course  it  may.  Seven  Oases  of  Eckman's 
Alterative  v.  United  States,  239  U.  S.  SIO. 
615,  516,  36  Sup.  Ct  190,  60  L.  Ed.  411,  L.  R. 
A.  1916D,  164.  It  provides  for  seizure  and 
condemnation  of  mlsbranded  or  adulterated 
artldes  that  have  been  transported  from 
one  State  to  another,  although  the  transit 
is  at  an  end,  while  the  articles  remain  unsold 
or  in  original  unbroken  packages,  as  again 
it  may.  There  Is  no  reason  why  a  lien  ex 
delicto  should  tte  lost  by  the  »id  of  the  Jonr- 
ney  in  which  the  wrong  waa  done.  The  two 
things  have  no  relation  to  each  other.    Hlpo- 
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Ute  Egg  Co.  V.  United  Stfttv,  220  O.  d.  40, 
67,  68,  31  Sup.  Ct.  3at,  SS  L.  Ed.  304.  Final- 
1j  tbfl  dulT  to  retain  tbe  l&bel  upon  the  Aa- 
gle  bottles  does  not  disappear  at  aaix.  For 
reasons  stated  In  McDermott  v.  WIbcodbIh, 
228  U.  S.  115,  33  Sup.  Ot  431,  67  L.  Ed.  754, 
47  L.  R.  A.  (N.  S.)  9S4,  Ann.  Cas.  1S16A,  39, 
.If  tbe  State  could  require  the  label  to  be  re- 
g  moved  while  the  bottles  remained  la  the  Itn- 
*  porter's  bands  unsold  It  conid  'Interfere  wltb 
the  means  reasonably  adopted  by  Congress  to 
make  Its  resulatlona  obeyed.  Bnt  all  tbUbas 
nothing  to  do  with  the  question  when  inter- 
state commerce  la  over  and  tiie  articlea  car- 
ried In  It  have  come  under  the  general  power 
of  tbeStat&  Hie  law  upon  that  point  haa  nit- 
dergone  no  change. 

The  Food  and  l>ags  Act  Indicates  Its  la- 
tent to  respect  the  rect^nlzed  line  of  dlatlnc- 
tlon  between  domestic  and  interstate  com- 
merce too  clearly  to  need  argument  or  an 
examination  of  Its  language.  It  uatnrally 
would,  as  the  distinction  is  constitutional. 
The  fact  that  a  food  or  drug  might  be  con- 
demned by  Congress  if  It  passed  from  State 
to  State,  does  not  carry  an  immunity  of  foods 
or  drugs,  making  the  same  passage,  that  it 
does  not  condemn.  Neither  the  silence  of 
Congress  nor  the  dedslons  of  officers  of  the 
Dnlted  States  have  any  authority  beyond 
the  domain  established  by  the  Constitution. 
Kast  T.  Von  Demaa  &  Lewis  Co.,  240  D.  S. 
342,  362,  36  Snp.  Ot  370,  60  L.  Ed.  070,  !•.  R. 
A.  1917A,  421,  Ann.  Cas.  1917B,  466.  When 
Objects  of  commerce  get  within  the  sphere 
of  State  legislation  the  State  may  exercise 
its  IndependKit  Judgment  and  probiblt  what 
Congress  did  not  see  fit  to  forbid.  When  tbey 
get  within  that  sphere  is  determined,  as  we 
hare  said,  by  tbe  old  long-establlsbed  cri- 
teria. The  Food  and  Drugs  Act  does  not 
Interfere  with  State  regulation  of  selling  at 
retail.  Armour  &  Co.  v.  North  Dakota,  240 
V.  S.  610,  517.  36  Sup.  Ot  440.  60  I*  Ed.  771, 
Ann.  Oas.  1016D,  64S;  McDermott  t. 
WlKOnsin.  228  0.  S.  115,  131,  33  Sup.  OL 
431.  67  L.  Bd.  764,  47  L.  B.  A  (N.  S.)  984, 
Ann.  Cas.  1915A,  89.  Such  regnlaUon  is  not 
•n  attempt  to  supplement  the  actlMi  of  Con- 
gress in  interstate  commerce  but  tbe  exercise 
of  an  authority  outside  of  that  commerce 
that  always  1ms  remained  In  the  States. 
Decree  reversed. 

Ott  O.  8.  «I>  " 

HEBB  CO.  et  al.  v.  SHAW,  Secretary  of  Ag- 
riculture  of  Ohio  et  al 


No.  664. 
J,  Fooo  «=3S  —  Sales  PBoHiBtnn  —  "Coir- 
DENszo  Milk." 
Gen.  Code  Ohio,  g  12T25,  penalizing  sals  of 
condensed    milk,   unless  made   from  unadulter- 


ated milk  from  whidi  the  cream  has  not  been 
removed,  la  not  limited  to  sales  of  condensed 
milk  as  such,  under  that  name,  bnt  applies  to  a 
condenied  skimmed  milk  compounded  with  vege- 
table fat,  end  sold  nnder  a  fanciful  trade-name, 
with  a  label  giving  Its  ingredients. 

2.  CoNsrnrrnonAL  Law  ^3296(1)  —  Food 
«=sl— Dub  Phocebs  of  Law— -Saix  of  Pood 
—Police  Poweb. 

Oen.  Code  Ohio,  J  12725,  penalizing  sale  ot 
condensed  milk,  unless  made  from  unadulterat- 
ed full  cream  milk,  does  not,  in  case  of  whole- 
some compound  of  condeosed  skimmed  milk, 
contravene  OonsL  U.  S.  Amend.  14. 

3.  COUUEBCE    A=>41(2)    —   "Orioinai,    Pack- 

aoe"'-Ganb  in  Cases. 
Tbe   "original   package"    of    food    In   cans, 
shipped  In  interstate  commerce  in  fiber  ease* 
coutaining  a  nomber  of  cans,  la  not  the  in- 
dividual can,  bnt  the  case. 

[Ed.  Note.— For  other  definitions,  see  Word» 
and  Phrases,  First  and  Second  Series.  Original 
Package.] 

4.  ComiBBCE  «=98(10)  —  ImEBOTATE  Cou- 
KEECB — State  REQuiATioir  of  Sale— Food 
Ann  Dnnas  Act. 

The    Food   and   Drags   Act   (Comp.   St.   j( 
8617-8T28)   does  not  prevent  state  regulatioi^ 
of    domestic    retail   sales   ot    food   shipped    in 
from  another  state. 
6.  OOUKBBCB    «S360(3)    —    Inteestate    Colf- 

UEBCB— Ihdibbct  Effect  of  State  Stat- 

VT%. 
Indirect   effect   on    interstate   commerce   of 
Oen.  Code  Ohio.  {  1272S,  penalizing  sale  ot  con- 
densed milk,  nnleas  made  from  full  cream  milkf 
does  not  invalidate  the  act. 


Suit  by  the  Uebe  Company  and  the  Car- 
nation Milk  Products  Company  against  Nor- 
man E.  Shaw,  Secretary  of  Agrtcaltar«  of 
Ohio,  and  anotber.  Bill  dismissed,  and  plain- 
tiffs appeal.   Affirmed. 

Mr.  Charles  E.  Hughes,  of  New  Xork  Clt7, 
for  appellants. 

Messrs.  Exials  D.  Johnson,  of  XJrbana,  Oblo, 
and  Charles  J.  Pretzman,  of  Columbns,  Ohio, 
for  appellees. 

g 

Mr.  Justice  HOLMES  delivered  the  opinion  * 
of  tbe  Court 

This  Is  a  bill  In  equity  brought  to  restrain 
prosecutions  threatened  against  the  plalntiffa 
and  tbeir  customers  for  selling  a  food  product 
of  the  plaintiffs  called  Hebe,  tbe  bill  being 
based  upon  the  destruction  of  tbe  plaintiffs' 
business  which  It  Is  alleged  will  ensue.  The 
prosecutions  are  threatened  mainly  or  wholly 
under  certain  statutes  of  Ohio  which,  tlw- 
plalnUITs  argue,  do  not  bear  the  construe- 
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tion  pnt  upon  tbetn  by  tbe  defendants,  or,  If 
tber  do,  are  bad  under  the  Fonrteenth 
Amendmoit  to  tlie  ConBtltatlon  of  the  United 
States  and  tlie  Commerce  ClHas&  Article  1, 
I  8.  A  BlmUar  case  was  heard  before  three 
Judge*.  Hebe  Oo.  v.  Oalvert  (D.  C.)  246  Fed. 
711.  By  agreem«it  the  evidence  In  that  case 
was  made  the  evld^tce  In  this.  The  District 
Judge  adopted  the  <q)inlon  of  the  three  and 
dismissed  the  UU. 
Hebe  is  skimmed  milk  condensed  by  erap- 

S  oration  to  which  six  per  cent,  of  cocoa  nut  oil 
is  added  by  a  process  that  combines  the  two. 

*  It  Is  sold  in  tin  cans  containing  *one  pound  or 
six  ounces  of  the  product  and  labelled  "Hebe 
A  Oompound  of  Braporated  Skimmed  Milk 
and  V^etable  E^t  Contains  S%  Vegetable 
Fat,  24%  Total  Solids,"  with  the  place  of 
manufacture  and  address  of  the  Hebe  Com- 
pany. On  the  side  of  the  labd  are  the  words 
"E\»rCoffeeaad  Cereals  For  Baking  and  Cook- 
ing." By  section  1272S  of  the  General  Code  of 
Ohio  "whoever  manufactures,  sells,  exchang- 
es expoe«B  or  otFers  for  sale  or  exchange, 
condensed  mllh  unless  It  has  be^i  made  from 
•  •  "  unadulterated  •  •  •  milk,  from  which 
the  cream  has  not  been  removed  and  In  which 
the  proportion  of  milk  solids  shall  bo  the 
«quiralent  of  twelve  per  cent  of  milk  st^da 
In  crude  milk,  twenty-flve  per  cent,  of  such 
solids  being  fat,  and  unless  the  package,  can 
or  vessel  containing  It  U  distinctly  labelled, 
stamped  or  marked  with  its  true  name, 
brand,  and  by  whom  and  under  wbat  name 
made,"  Is  subject  to  a  fine,  and  for  each  sub- 
sequent otFense  to  a  flne  and  imprisonment 
The  first  qnestfon  is  whether  Bebe  falls  with- 
in these  words. 

[1]  It  Is  argued  that,  as  Bebe  is  a  whole- 
some or  not  nnwholeewne  product,  the  Btat 
ntes  should  not  be  construed  to  prohibit  It  if 
such  a  construction  can  be  avoided,  and  tbat 
It  can  be  avoided  by  confining  the  prohibition 
to  sales  of  condensed  milk  aa  such,  under 
the  name  of  condensed  milk,  aa  was  held 
with  regard  to  Ice  cream  in  Hutdiinson  Ice 
Cream  Company  y.  Iowa.  242  U.  S.  163,  37 
Sup.  Ct  28,  61  L.  Ed.  217,  Ann.  CKs.  1917B, 
«43.  But  the  statute  could  not  direct  itself 
to  the  product  as  distinguished  from  the 
name  more  clearly  than  It  does.  Ton  are  not 
to  make  a  certain  article,  whatever  yon  call 
it  exc^t  from  certain  materials — the  object 
plainly  being  to  secure  the  presence  of  the 
nutritious  dements  mentioned  In  the  act  and 
to  save  the  public  from  the  fraudulent  substi- 
tution of  an  inferior  product  that  would  be 
bard  to  detect  Savage  v.  Jones.  226  V.  8. 
001,  024,  32  Sup.  Ct  710,  66  I*  Ed.  11B2.  By 
section  5778  a  food  is  adulterated  If  a  val- 
^  uable  ingredient  has  been  wholly  or  In  part 
9  abstracted  from  It  and  the  eflect  of  this  pro- 

*  vision  uiton  *skimmed  milk  is  Qualified  only 
by  section  12720  wblcii  states  the  strlngwt 
terms  upon  whldi  alone  that  substance  can 
be  sold.     It  seems  enttrelj  clear  that  con- 


densed sklnuned  milk  Is  fortdddui  ontandonly 
out  But  If  so  the  statute  cannot  be  avoid- 
ed by  adding  a  small  amount  of  cocoa  nut  oU. 
We  may  assume  that  the  product  la  Improv- 
ed by  the  addition,  but  the  body  of  It  atill  la 
condensed  skimmed  mUk,  and  thla  Improve- 
ment consists  merely  In  making  the  cheaper 
and  forbidden  substance  more  like  the  dearer 
and  better  one  and  thus  at  the  same  time 
more  available  for  a  fraudulent  suhstitnte. 
It  is  true  that  so  far  aa  the  qnestloa  of  fraud 
la  concerned  the  label  oil  the  pLalntUXs'  cans 
tells  the  truth — but  the  consumer  in  many 
cases  never  sees  It  Moreover  whrai  the  lat>d 
tells  the  public  to  use  Hd>e  for  purposes  to 
which  condensed  milk  is  applied  and  states 
of  what  Hebe  is  made.  It  more  than  half  rec- 
ognizes the  plain  fact  that  Hebe  is  nothing 
but  condensed  milk  of  a  dieaper  sort 

[3]  We  ere  satisfled  that  the  statute  aa 
construed  by  us  Is  not  Invalidated  by  the 
Fourteenth  Amendment  The  purposes  to  se- 
cnre  a  certain  minimum  of  nutritive  elements 
and  to  prevent  fraud  may  be  carried  out  in 
this  wsy  even  though  condensed  skimmed 
milk  and  Hebe  both  should  be  admitted  to  be 
wholesome.  The  power  of  the  legislature  "is 
not  to  be  denied  simply  because  some  inno- 
cent articles  or  transactions  may  be  found 
within  the  proscribed  dass.  ^e  Inquiry 
must  be  whether,  considering  the  end  in  view, 
the  statute  passes  the  bounds  of  reason  and 
assumes  the  character  of  a  merely  arbitrary 
fiat"  Purity  Extract  &  Tonic  Co.  v.  Lyndi, 
226  U.  8.  Ids,  »>4,  33  Sup.  CL  44,  47  (07  L. 
Ed.  84).  If  the  diaracter  or  effect  of  the 
article  as  intended  to  be  used  "be  debatable, 
the  legislature  la  entitled  to  its  own  Jndg- 
meut  and  that  Judgment  Is  not  to  be  super- 
seded by  the  verdict  of  a  Jury."  or,  we  may 
add,  by  the  personal  opinion  of  Judges,  "upon  ^ 
the  issue  which  the  legislature  has  decided."  2 
Price  V.  ntinois,  238  U.  S.  *44«,  462,  35  Sup.  • 
Ct  892,  894  (59  L.  Ed.  1400) ;  East  v.  Van  De- 
man  &  Lewis  Co.,  240  U.  8.  342,  3S7,  39  SupL 
Ct  370.  60  L.  Ed.  679,  li.  R  A  1917A,  421, 
Ann.  Caa  1917B,  456.  The  answer  to  the  in- 
quiry Is  that  the  provisions  are  of  a  kind 
familiar  to  legislation  and  often  sustained 
and  that  it  is  impossible  for  this  Court  to  ssy 
that  they  might  not  be  believed  to  be  neces- 
sary In  order  to  accomplish  the  desired  ends. 
See  further  Atlantic  Coast  Line  R.  B.  Co.  v. 
Georgia,  234  U.  S.  280,  288,  34  Sup.  Ct  829, 
68  L.  Ed.  1312. 

[t-l]  With  regard  to  the  other  objection 
urged,  the  statute  "was  not  aimed  at  Inter- 
state conunerce  but  without  dtscrimlnatltm 
sought  to  promote  fair  dealing  in  the  de- 
scribed articles  of  food."  Savage  v.  Jones, 
22S  U.  S.  001,  024,  32  Sup.  Ct  716,  66  I..  Ed. 
1182.  The  defendants  disclaim  any  IntentioD 
to  interfere  with  tbe  sale  Of  the  goods  In  the 
original  packages  by  the  consignee,  and  If 
the  record  is  thought  to  raise  a  doubt  with 
regard  to  that  U  may  be  ibet  by  a  modldca- 


*^iOOglC 


IBIS) 


HEBE  00.  T.  SHAW 


tion  of  tbe  decree  so  aa  to  leave  It  without 
prejudice  to  ciiae  prosecntlons  should  be 
threuteiied  or  attempted  lor  sucH  sales. 
Some  question  was  raised  aa  to  wheUier  tlie 
individual  can  was  not  to  be  regarded  as  the 
original  package.  Bat  It  appears  that  tl>a 
rans  are  brought  from  Wlsconsio,  where 
Hebe  la  manufactured,  into  Ohio  In  fiber  cas- 
es containing  forty-eight  one-pound  cans  or 
nlnely-slx  slx-onnee  cans.  OTie  cases  are  the 
original  packages  so  far  as  the  present  ques- 
tion U  concerned,  Austin  v.  Tennessee,  ITO 
U.  S.  343,  21  Sup.  Ct.  132,  45  L.  Bd.  224,  «1- 
tboueh  no  doubt,  as  shown  by  McDerraott  t. 
Wisconsin,  228  U.  8. 115, 186,  33  Sup.  Ct  431. 
67  L.  Bd.  754,  47  L.  R.  A.  (N.  S.)  984,  Ann. 
Caa.  1&15A,  39,  the  power  of  Congress  to 
regulate  interstate  commerce  would  extend 
for  Bome  purposes  to  the  cans.  Tbe  Food  and 
Drugs  Act  of  June  30,  1906,  c.  3915,  34  Suit 
768  (Comp.  St  ti  8717-8728)  dealt  with  in 
UcDermott  v.  Wisconsin,  does  not  prevent 
state  regulation  of  domestic  retail  sales. 
Armour  ft  Co.  v.  North  Dakota,  240  V.  S.  510, 
817,  36  Sup.  Ct  440,  60  L.  Ed.  771,  Ann.  Cas. 
IdlflD,  648,  Welgle  v.  Curtice  Brothers  Co. 
248  D.  S.  285,  39  Sup.  Ct  124,  83  L.  Ed.  242, 
dedded  today.  Indirect  effects  upon  Inter- 
stabe  commerce  do  not  Invalidate  the  act 
Sllgh  T.  KlAwood,  287  D.  8.  52,  61.  35  Snp. 
Ct  501,  69  L.  Ed.  835;  Savage  v.  Jones,  225 
D.  S.  501,  526.  32  Sup.  Ct  715,  56  L.  Ed.  11S2. 
Decree  afflnned. 

•  *Mr.  Justice  DAT,  with  whom  concurred 
Mr.  Justice  VAN  DEVANTBR  and  Mr.  Jus- 
tice BRANDBIS,  dissenting. 

The  right  to  prohibit  the  sale  of  plalntiHs' 
product  in  the  state  of  Ohio  Is  mainly  rested 
upon  section  12726  of  the  General  Code  of 
that  stata  In  ttie  absence  of  a  construction 
by  the  Supreme  Court  of  Ohio,  we  must  In- 
terpret the  statute  ourselves.  We  have  been 
unable  to  come  to  the  conclusion,  reached  by 
the  majority  of  the  court,  as  to  the  meaning 
of  the  law.  As  the  result  of  this  decision  la 
to  exclude  from  sale  In  the  state  of  Ohio,  a 
food  product  not  of  itself  harmful,  but  shown 
to  bo  wholesome,  we  shall  briefly  state  the 
reasons  which  impel  the  dissent 
Section  12726  of  the  General  Code  of  Ohio 

"Whoever  manufocturea,  sells,  ezcbaiigee, 
pOBo  or  olfera  for  sale  or  exchanse,  condensed 
milk  unless  it  has  been  made  from  pure,  clean, 
frtsh.  beiltby.  unadulterated  and  wholesome 
milk,  from  which  the  cream  has  not  been  re- 
moved and  la  which  tho  proportion  of  milk  soi- 
idt  shall  be  the  equivalent  of  twelve  per  cent 
of  milk  solids  In  crude  milk  twenty-five  per 
emt  o(  such  solids  being  fat.  and  unless  tho 
package,  can  or  veasel  containing  it  is  distinct- 
ly labeled,  stamped  or  narked  with  its  true 
name,  brand,  and  by  whom  and  under  what 
name  made,  shall  be  fined  not  less  than  fifty 
dollars  nor  more  than  two  hundred  dtJIan,  and, 
lor  each  subsequent  offense,  shall  be  fined  not 


one  hundred  dOUars  nor  more  than 
five  hundred  d<^Brs  and  imprisoned  not  leas 
than  ten  days  nor  more  than  ninety  days." 

The  statute  defines  a  crime,  and  the  ques- 
tion la  not  different  than  it  would  be  If  the 
plalntlOTa  were  Indicted  for  Its  violation. 
While  all  statutes  are  to  receive  a  reaaonabla 
interpretation,  those  of  a  criminal  nature  are 
not  to  be  extended  by  implication.  Condens- 
ed milk  whai  this  statute  was  passed  was 
well  known  to  be  milk  from  which  a  consider- 
able portion  of  water  had  been  evaporated.* 
•Condensed  milk  to  be  what  Its  came  imports" 
must  be  made  from  whole  milk.  If  not  so 
manufactured,  the  legislature  has  the  right 
to  provide  that  the  public  shall  be  advised  of 
the  treatment  to  which  It  has  been  subjected. 
Skimmed  milk,  conspicuously  labeled  as  such, 
may  be  sold  In  the  State  of  Ohio.  Section 
12720,  Gen.  Code  Ohio.  The  legislature  has 
shown  no  Intention  to  condemn  It  as  an  un- 
wholesome article  of  food.  It  la  not  leas  so 
when  condensed. 

We  are  unable  to  And  in  these  statutes  any- 
thing which  prohibits  the  sale  of  condensed, 
skimmed  milk  when  it  is  a  part  of  a  whole- 
some compound  sold  for  what  It  really  is,  and 
distinctly  labeled  as  such.  In  tbe  section  un- 
der consideration,  12726,  the  Ohio  legislature 
was  not  dealing  with  compounds.  It  was  un- 
dertaking to  assure  the  purity  of  a  well- 
known  article  of  food — condensed  milk.  The 
statute  provides  that  such  condensed  mlifc 
offered  for  sale  shall  be  made  of  pure. 
clean,  fresh,  unadulterated  and  wholesome 
milk  from  which  the  cream  has  cot  been  re- 
moved, and  that  the  can  containing  it  sbal) 
be  distinctly  labeled  with  Us  true  naraa 
With  deference  to  the  contrary  view,  it  seems 
to  us  that  reading  the  statute  in  the  light  of 
Its  purpose  to  require  condensed  milk  to  be- 
made  from  whole  milk  and  sold  for  what  It 
Is,  the  necessary  result  is  to  exclude  the 
plaintiffs'  compound  from  the  words  and 
meaning  of  the  act  It  is  not  evaporated 
milk,  and  makes  no  pretense  of  bdng  such. 
It  la  a  food  compound  consisting  in  part  of 
condensed  skimmed  milk.  It  is  so  labeled  in 
unmistakable  words  in  large  print  on  the  caa 
containing  it.  The  label  states  with  all  the 
emphasis  which  large  type  can  give  that  It  la 
a  c{Mnpound  made  of  "evapofated  sklntued 
milk  and  vegetable  fat"  Tbe  proportions  of 
the  Ingredients  are  stated.  The  striking  la- 
bel doea  not  describe  condensed  milk,  and  h» 
who  reads  It  cannot  be  misled  to  tbe  belief 
that  he  Is  buying  that  article,  it  Is  shown  to 
be  wholesome  and  clean  and  free  from  im-j_ 
purities.  3 

•  It  seems  to  ua  that  the  case  Is  within  the* 
principle  stated  by  this  court  In  Hulchlnson 
Ice  Cream  Co.  v.  Iowa,  242  U.  S.  153,  37  Sup. 
Ct  28,  61  li.  Ed.  217,  Ann.  Cas.  1917B,  643.  in 
which  a  statute  forbidding  tbe  sale  as  ic9 
cream  of  an  article  not  containing  a  certain 
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portion  of  butter  fat  was  suatalned  as  wltbln 
ihe  police  power  of  the  state.  Tbe  statute 
\v09  construed  by  tbe  Mghest  conrt  of  the 
fitat«  ivhere  tt  was  produced  to  loclade  artl- 
-^les  sold  as  Ice  cream ;  thus  Interpreted,  we 
lield  It  to  be  a  conatltutloaal  exerdae  of  tbe 
(Kilice  i»wer  of  the  state.  So  here,  we  think 
the  legislature  of  Ohio  liUended  to  deal  with 
condensed  milk  wbeo  eold  as  such,  and  to 
mnke  It  ao  offense  to  sell  It  when  of  less  than 
the  required  purUy. 

It  may  be  cooceded  tbat  tbe  statute  would 
Include  such  bd  article  when  not  up  to  tbe 
fttandard,  bnt  sold  for  tbe  real  thing.  The 
1>iiblic  Is  entitled  to  protection  from  decep- 
tion as  well  as  from  Impurity.  This  princi- 
ple seema  to  have  controlled  the  decision  of 
Ibe  District  Court  Tbe  record  discloses 
tbat  In  one  or  more  Instances  dealers  had 
supplied  this  article  as  condensed  mlllc  But 
an  act  or  two  of  this  sort  by  fraudulent  deal- 
■era  ouglit  not  to  be  the  test  of  the  plaintiffs' 
right,  or  control  the  meaning  of  this  statute. 
If  such  were  the  case,  very  few  food  com- 
jwunda  would  escape  condemnatloo.  Tbe 
few  Instances  of  deception  shown  bad  not  tbe 
-sanction  of  plaintiffs'  authority,  fiuch  acta 
'did  Tiolence  to  the  plain  terms  In  which  tlie 
iplalntUfs'  printed  label  disclosed  that  its  prod- 
"uct  was  a  compound  and  defined  Its  parts. 
Tbe  label  so  truly  expresses  Just  what  the 
substance  Is,  tbat  it  Is  difficult  to  believe  that 
Any  purchaser  could  be  deceived  into  buying 
the  article  for  something  other  tlian  it  Is. 

The  interdiction  of  tbe  State  Board  Is  not 
-against  the  sale  of  this  article  as  condensed 
milk,  but  of  all  sales  of  this  compound  in  the 
state  of  Ohio.  In  our  vle^v  this  criminal  stat- 
ute, rightly  Interpreted,  does  not  embrace  the 
4)lalntiffs'  product,  and  that  reason  alone 
should  be  sufficient  to  warrant  »  reversal  of 
the  decree. 


OU  n.  s.  s») 
PINK  et  aL  V.  BOARD  OP  COM'RS  OP 
MUSKOQEE  COUNTT,  OKL.,  et  aL 


No.  43. 

"Taxation  ^3181— InniAR  Lahdb— Bmor  or 
Alienation. 
A  homestead  allotment  to  a  Creek  Indian 
mnder  Act  June  30,  1S02,  providing  it  iliould 
>remain  nontsisble.  Inalienable,  and  free  from 
'Incumbrance  for  21  years  from  deed  thereof, 
when  made  alienable  by  Act  May  27,  190S,  |  4, 
^aa  taxable  in  tbe  bands  of  an  altenee. 


of  Muskogee  County,  Okl.,  and  others.  Judg- 
ment for  plaintiffs  was  reversed  by  the  Su- 
preme Court  of  Oklahoma  (109  The  470),  and 
plaintiffs  bring  error.    Affirmed. 

Messrs.  Charles  B.  Rogers,  of  Tulsa,  OkL, 
W.  O.  Cromwell  and  George  W.  Buckner, 
both  of  Enid,  Okl.,  and  J.  D.  Shnms,  of  Mus- 
kogee, Okt.,  for  plaintiffs  in  error. 

Mr.  S.  P.  Preellng,  of  Oklahoma  City,  Okl., 
for  defendants  in  error. 

•Mr.  Justice  McKENNA  delivered  the  opbt-* 
Ion  of  the  Court 

Tbe  quest!<xi  In  the  case  la  whether  land  al- 
lotted to  an  Indian  of  tbe  Greek  Tribe  exempt 
from  taxation  in  tbe  bands  of  the  Indian  is 
exempt  In  the  bojids  of  a  pordiaser  from  the 
Indian. 

Considering  that  tbe  land  was  so  exempt, 
in  other  words,  tbat  the  exemption  went  with 
the  land,  in  subsequent  bands,  the  suit  was 
commenced  by  plaintiffs  in  error,  here  called 
plaintiffs,  to  restrain  the  collection  of  taxes 
upon  part  of  the  lancl  which  had  become  lots 
in  the  town  of  Muskogee.  There  was  a  de- 
murrer to  the  petition  by  defendant  In  error, 
here  called  defendant,  which  by  stipulation 
of  counsel  was  Bobmitterf  ^lely  on  the  ques- 
tion of  exemption,  otbrr  questions  bdng  re- 
served- 

The  stipulation  recited  that  plaintiffs 
sought  an  Injunction  against  the  taxes  assess- 
ed or  hereafter  assessed  against  the  lots  for 
the  reason  that  they  bad  been  a  part  of  the 
homestead  of  Eliza  J.  Murphy,  a  Creek  Indian 
allottee  and  a  citizen  and  member  of  the  Creek 
Tribe  or  Nation  and  for  that  reason  tbe  lots 
were  exempt  from  taxation  for  the  period  of 
21  years  from  the  date  of  tbe  deed  or  patent 

The  District  Court  overruled  the  demurrer 
and  enjoined  the  collection  of  the  taxes.  Tbe 
Judgment  was  reversed  by  the  Supreme  Court 
(Board  of  County  Com'rs  of  Muskogee  Coun-^ 
ty  V.  Fink.  159  Fac.  470),  and  the  plalntiflsS 
then  'dismissed  their  petition  as  to  all* 
other  grounds  at  relief  than  that  the  tax- 
es "were  illegal  and  void  because  prohibited 
by  the  contract,  Coostltution,  laws  and  trea- 
Ues  of  the  United  States." 

A  petition  for  rehearing  was  denied  and  a 
Judgment  Altered  sustaining  the  demurrer 
and  dismissing  the  petition. 

The  elements  of  decision  are  certain  acts 
of  Congress,  the  deed  to  Eliza  J.  Murphy,  her 
deed  to  plaintiffs,  and  certain  provisions  In 
the  Coustltutiwi  of  the  state  of  Oklahoma. 

The  lands  of  which  the  lots  involved  were 
a  part  were  allotted  to  Eliza  J.  Murphy  by  vir- 
tue of  the  act  of  Congress  of  March  1,  1901, 
and  that  of  June  30,  1902  (31  'Stat  661.  c.  675; 
32  Stat  BOO,  c.  1323).  Tbe  latter  act  Is  known 
as  the  Creek  Supplemental  Agreonent  and 
provides  (section  16)  that  an  ailotmeat  shall 
not  be  incumbered  or  subject  to  forced  sale 
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ftir  6  years,  except  wlUi  the  approval  of  tlie 
Secretary  of  the  Interior.  And  the  section 
reqalres  that  each  ctttz^i  of  the  tribe  "shall 
select  from  hla  allotment  forty  acres  of  land, 
or  a  quarter  of  a  quarter  section,  as  a  home- 
stead, which  shall  be  and  remain  nontaxable. 
Inalienable,  and  ftee  from  any  Incumbrance 
whatever  Cor  twenty-one  years  from  the  date 
of  the  deed  therefor,  and  a  separate  deed 
shall  be  Issued  to  eadi  allottee  for  his  home- 
stead, In  which  this  condition  shall  appear." 

A  deed  was  made  to  Ellsa  J.  Murphy  on 
April  20, 1903,  and,  following  the  statute,  ex- 
pressed the  nontaxablllty  and  inalienability 
and  freedom  from  Incumbrance  for  the  des- 
ignated period  of  exemption. 

There  were  provisions  In  the  Enabling  Act 
of  the  state  under  which  its  Constitution  was 
drawn  which  preserved  the  rights  of  persons 
and  property  of  the  Indians  so  long  as  such 
rights  should  remain  unextinguished  and 
provided  that  nothing  in  the  Ckmstltutlou 
|sbonld  be  construed  to  limit  or  affect  the  au- 
•  thorlty  of  the  United  States  respect'lng  the 
Indians,  their  lands,  their  property  or  their  | 
rights.  And  the  Constitution  exempted  from 
taxation  such  property  as  ndght  be  exempt 
by  reason  of  treaty  stipulations  existing  be- 
tween the  Indians  and  the  United  States  or 
by  federal  laws  during  the  force  and  effect  of 
sndi  treatlea  and  laws.  Plaintiffs  rely  on 
these  provisions  and  the  deed  to  Eliza  J.  Mur- 
phy for  their  contentions,  fortified,  they  as- 
aert,  by  dedslcms  of  this  court 

To  the  contentions  defendant  opposes  the 
Act  of  Congress  of  May  27.  1906  (35  Stat 
812,  c  100,  I  4),  which  removed  the  existing 
restrictions  on  the  homestead  allotment, 
therri!>y  enabling  the  allottee  to  sell  the  land, 
and  which  provides  "*  *  *  that  all  land 
from  which  restrictions  have  been  or  ahall 
be  removed  shall  be  subject  to  taxation  and 
all  other  civil  burdens  as  though  It  were  prop- 
erty of  other  citizens  than  allottees  of  the 
Five  Civilized  Tribes." 

The  contention  based  on  this  act  Is  that  by 
the  Creek  Supplemental  Agreement,  supra, 
the  nontaxablli^  and  Inalienability  and  free- 
dom from  Incnmbrance  of  the  land  were  cor- 
rtiatlves  and  to  a  certain  extent,  therefore. 
Interdependent,  a  combination  of  llmitstlonB 
and  rights,  and  as  they  existed  together  they 
disappeared  together.  And  their  coexlsteDce 
depmded  upon  the  Indian  and  because  it  did 
there  was  no  limitation  or  Infringement  of 
rights  or  Impairment  of  contract  Plaintiffs, 
It  Is  further  contended,  are  In  no  better  situa- 
tion, as  they  only  got  title  by  virtue  of  the 
act  of  Hay  27, 190S,  removing  the  restriction 
upon  allraiatlon  and  they  cannot  avail  them- 
selves of  it  and  repudiate  It  at  the  same  time. 

Tlie  Supreme  Court  of  the  state  yielded  to 
Oieae  contentions  and  gave  spedal  effect  to 
the  Act  of  1008  which  it  considered  "a  com- 
prehensive revision  of  the  laws  relating  to 
the  Five  ClvUized  Trlbea  and  their  lands," 
88  Sup.Oi^-0 


that  by  it  "the  free  right  of  alienation  was_ 
granted,"  and  as  the  plaintiffs  "took  their  9 
title  to  the  lots  they  are  'seeking  to  exempt* 
from  taxation  by  virtue  of  the  terms  of  this 
act,  they  caimot  go  behind  It    But  for  that 
act,  they  could  not  have  purchased  the  lands 
in  question.     They  took  subject  to  all  the 
conditions  of  that  act  and  they  cannot  now 
claim  the  benefl's  of  the  esemptlou   from 
taxation  granted  to  the  allottee  by  the  Creek 
Supplemental  Agreement     Ooudy  v.  Meath, 
203  D.  S.  146  [27  Sup.  Ct.  48.  51  L.  Bd.  130]." 

In  resistance  to  the  contentions  of  the  de- 
fendant and  the  conclusionB  of  the  court, 
plaintiffs  adduce  Choate  v.  Trapp,  224  U.  S, 
665,  32  Sup.  Ot  666,  06  L.  Ed.  Ml,  and  cer^ 
tain  cases  decided  upon  Its  authority,  that  ic^ 
Gleason  v.  Wood,  224  U.  S.  67tf,  32  Sup.  Ct 
D71,  56  I*  Ed.  047;  English  v.  Richardson, 
224  U.  S.  680,  32  Sup.  Ct  571,  56  L.  Ed.  849. 

Choate  t.  Trapp  has  not  the  extent  assign- 
ed to  It.  In  that  case  the  state  of  Oklahoma 
undertook  to  tax  lands  which  were  yet  in 
the  hands  ot  the  Indians,  asserting  the  right 
simply  because  of  the  removal  of  the  restric- 
tions upon  alienation  by  the  Act  of  May  27, 
1806,  supra.  The  reply  of  this  court  was  that 
the  law  (Curtis  Act  of  Jnne  28,  1808.  30  Stat 
505,  c.  517),  as  modified  by  the  Act  of  July  1, 
19(ffi  {32  Stat.  641,  c.  1362),  provided  that  all 
of  the  lands  allotted  should  "be  nontaxable 
while  the  tlUe  remained  in  the  original  al- 
lottee." There  was  no  questltm  in  tlie  cas^ 
and  could  not  be,  of  the  effect  of  allenatloi^^ 
an  exercise  of  the  right  conferred  by  the  Act 
of  May  27,  1908.  and  the  consequence  of  sudt 
exerdse.  It  Is  true  It  was  said  that  "exemp- 
tion and  nonallHiabiilty  were  two  separate 
and  distinct  subjects"  and  that  "one  confer- 
red a  right  and  the  other  ItDposed  a  limita- 
tion." The  distinction  was  apt  for  that  case^ 
The  state  contended  diat  there  was  no  tax 
exemption  but  that  that  provision  was  only 
directed  against  the  absolute  alienation  of 
the  land.  This  was,  in  effect  a  contention 
that  the  power  of  alienation  unexercised, 
was  the  same  as  the  power  exerdsed,  and  to 
correct  this  confusion  it  was  declared  that 
the  provision  exempting  from  taxation  wasj 
a  property  right  But  It  was  a  property  right  9 
In  the  Indian,  preserved  to  him  not  only  *fot* 
hia  own  Interest  but  In  the  interest  of  the 
policy  of  the  United  States  regarding  him. 
Kansaa  Indians.  5  Wall  737,  18  U  Bd.  607; 
United  States  T.  BIckert  188  D.  S.  432.  23 
Sup.  Ct  478,  47  L.  Ed.  632 ;  cases  dted  in 
Choate  v.  Trapp.  At  first  bis  Interest  was 
put  beyond  his  control;  by  the  act  of  May  27, 
1908,  It  was  committed  to  his  control,  this 
also  satisfying  the  iiolicy  of  the  United  States 
under  the  changed  conditions.  It  invades  no 
right  of  the  Indian,  therefore,  to  make  th« 
alienation  of  the  land  a  surrender  of  the  ex- 
emption from  taxation,  and  we  concur  in  the 
conclusion  of  the  Supreme  Court  of  the  state 
that  plain  tiffs,  having  takui  title  under  the 
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•<!t;  cannot  repudiate  Its  conditions  and  Ite 
manifest  policy.  New  Jersey  t.  Wilson,  7 
CraDdi,164,  3L..&d.  803.  Isnot  Inpolnt.  We 
are  not  dealing  with  rlKhta  In  the  abstract; 
we  are  dealing  with  rlglits  under  special  con- 
dltlona  and  ae  determined  by  acta  of  tbe  |iar- 
ties  tinder  a  law  of  Congress  which  was 
KTBlled  of  by  the  Indian  and  a  grantee  of 
tbe  Indian,  and  which,  therefore,  bound  them 
by  Its  conditions  and  subjected  the  land  In 
the  bands  of  the  grantee  to  the  usual  burdens 
of  government.  It  Is  an  error  to  suppose  that 
this  takes  anything  of  value  from  the  Indi- 
an. We  may  bere  Invoke  tlie  commonplace, 
for  It  1b  c<Hmnonplace  to  say  that  we  only 
know  tbe  value  of  a  tiling  by  that  wblcb 
makes  Its  north.  Under  the  restriction 
BgalOBt  tbe  alienation  the  land  bad  no  wortb 
bnt  In  Its  Dsea;  the  restriction  removed.  It 
bad  tbe  added  wortb  of  exchangeability  for 
other  things — a  power  of  sate  was  conferred. 
To  say  there  was  no  value  In  that  power  Is  to 
contradict  the  examples  and  estimations  of 
the  world.  It  may  be  that  if  exemption  from 
taxation  went  with  tbe  land  It  might  become 
an  element  In  tbe  price  (worth  in  monef) 
which  the  Indian  might  ask  and  receive, 
but  that  was  not  of  concern  to  the  purpose 
of  the  law,  which  was  to  give  to  the  Indian 
all  of  the  attributes  of  ownership,  to  give 
him  a  mastery  of  his  property  equal  Co  that 
of  other  owners  of  property,  and  noUilng 

jl  more,  and    tbls  couaummated  the  new  policy 

S  of  Congress. 

'Further  dlscuaaton  we  deem  unnecessary, 
but  we  may  observe  that  In  Tiger  v.  Western 
Investment  Cki.,  221  U.  S.  266,  310,  31  Sup. 
Ct  678.  66  E*  Bd.  788,  and  In  WlUlama  v. 
Johnson,  230  U.  S.  414,  420,  421.  38  Sup.  Ct 
190,  60  L.  Ed.  358,  a  question  was  intimated 
whether  a  grantee  of  an  Indian  could  avail 
himself  of  the  Indian's  rlg^it,  If  be  had  any, 
to  assert  the  unconstltutlwiallty  of  an  act  of 
Congress.  Opinion,  however,  was  reserved, 
and  we  reserve  It  here,  and  rest  the  case  on 
the  grounds  we  have  discussed. 
Judgment  afflnned. 


(W  U.  B.  M«> 
FULLINWIDER  v.  SOUTHERN  PAC.  H. 
CO.  or  CALIFORNIA  et  al. 


No.  121. 

1.  Statutes      ^^184   —   Cohstbcctioii    — 
PoLior  OF  Lawxaebbs. 

TbDUgb  an  aiistiDg  policy  of  the  law- 
makers may  be  used  to  resolve  an  uncertainty 
of  a  law.  It  cannot  be  a  mbstltate  for  a  law. 

2.  Pdbuo  IiAKDS    ^=>70  —  Rajlboao  Land 
Obahts— Co  H  BTBti  cno  it— Coh  d  in  on  b  . 

The  cooditioiis  of  Act  Martdi  3.  1B71.  |  B, 
on  wbi(^  lands  were  granted  to  the  Texas  Pa-. 


cfiic  Railway  Company,  aubJectlDg  lands  unanl.l 
within  three  years  to  settlement  anJ  pre-«m|i- 
tion.  at  certain  prlcp,  are  not  the  conditions  of 
the  erant  to  the  Southern  Pacific  Bailroa.l  by 
section  23,  autboriilnB  it  to  build  a  rsilroa.l 
"with  the  same  rights,  granta  and  privllegrs, 
and  subjfK't  to  the  same  iimitatinns,  restrti-tiona 
and  conditioTiB  as  were  granted"  to  it  "by  Act 
July  27.   1SG6." 

Appeal  from  the  United  Stntes  Circuit 
Court  of  A[ipenis  for  the  Ninth  Orcult 

Suit  by  George  8.  Fullinwider  Qj^ainst  the 
Southern  Pndflc  Rallrond  Company  of  Cali- 
fornia and  Others.  Decree  dismissing  the  bill 
was  affirmed  by  the  Circuit  Court  of  Appeala 
(229  Fed.  Til.  144  CCA.  127),  and  complain- 
ant appeals.    Affirmed, 

Mr.  Fred  Beall,  of  Washington,  D.  C,  for 
appellant- 
Messrs.  Charles  R,  Lewers  and  WUllam  F. 
Herrln,  both  of  Sail  Francisco,  Cnl.,  for  ap- 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Appeal  from  a  decree  of  the  Circuit  Court 
of  Appeals  affirming  a  decree  of  the  District 
Court  In  and  for  the  Southern  District  at 
California    dismissing    bill    upon   demurrer 
brought  by  appellant  (we  shall  refer  to  him  ^ 
as  complainant)  against  the  railroad  company  j 
to  compel  tbe  'company  to  convey  to  him  a* 
('ertain   one-half  section   of  land  within  tbe 
limits  of  the  congressional  grant  to  tbe  com- 
pany made  by  the  Act  of  March  3,  1871,  c 
122,  16  Stat  073. 

The  bill  nlleged  the  Incorporation  of  tbe 
company  and  that  of  various  corporations  Im- 
pleaded with  It.  and  the  following  facts: 
March  3,  1871,  Congress  made  a  grant  to  the 
Texas  Pacific  ICallroad  Company  of  certain 
sections  of  the  public  lands  and  provided 
that  tbe  lands  which  should  not  be  sold  or 
otherwise  disposed  of  within  three  years 
after  the  completion  of  the  entire  road  should 
be  subject  to  settlecnent  and  pre-emption  like 
other  lands  at  a  price  to  be  fixed  by  and  paid 
to  the  company  at  not  exceeding  an  average 
of  $2.50  per  acre  for  all  of  the  lands  granted. 

Section  23  of  the  act  made  a  further  grant 
of  certain  sections  of  the  public  lands  in  the 
State  of  California  to  tbe  Southern  Pa- 
dflc  Railroad  aud  contained  the  provialon 
that  the  company  shouid  construct  a  line  of 
railroad  from  and  to  certain  named  points, 
"with  the  same  rights,  grants,  and  privileges 
and  subject  to  the  same  limitations,  restric- 
tions, and  conditions  as  were  granted  to  sutd 
Southern  Pacific  Railroad  Company  of  Cali- 
fornia 1^  the  Act  of  July  27,  1866." 

Tbe  road  was  completed  between  the  desig- 
nated points  more  than  ten  years  prior  to  the 
1st  of  December,  1913. 

Among  the  lands  whldi  hnve  not  been  sold 
or  disposed  of  that  ate  within  the  limits  of 
the  grant  are  those  described  In  the  bill,  and 
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OD  October  20,  IdlS,  complainant  (appellant) 
tendered  tbe  companr  fSOO  and  demanded  of 
It  and  tbe  other  defendants  (anvellees)  a  con- 
Teyance  of  the  land,  whtdi  demand  was  re- 
fosed,  to  the  Injnry  and  damage  of  complain- 
ant The  land  la  of  the  value  of  $3,000  and 
complainant  has  the  quallflcationB  entitling 
^him  to  pnrchaie  the  land. 
^  Complainant  offers  to  pay  the  $800  In  conrt 
•  and  allegea  'that  the  suit  was  bronsht,  among 
other  things,  for  the  purpose  of  having  tbe 
conrt  Interpret  and  coostme  the  acta  of  Oon- 
gress  referred  to.  Tbe  other  defeodants  are 
alleged  to  have  an  Interest  In  the  land  and  a 
constniction  of  the  acts  of  Ck>ngreas  la  pra;ed 
and  of  all  other  acta  that  have  any  relation 
to  them;  that  defendants  be  decreed  to  con- 
vey to  complainant  the  land  and  that  he  have 
general  relief. 

Sections  9  end  23  of  the  Act  of  Uarch  8, 
1871,  are  directly  Involved;  the  other  sec- 
tions of  the  act  and  other  acts  only  as  Il- 
lustrating sections  9  and  23. 

B;  section  9  a  land  grant  Is  made  to  the 
Texas  Padflc  Railroad  of  public  land  tn  Call- 
bmila  In  the  terms  and  qualifications  which 
are  quite  familiar  and  contalos  the  provi- 
sion set  out  In  the  bill  which  subjects  the 
land  unsold  within  three  years  after  tbe  com- 
pletion of  the  road  to  settlement  and  pre- 
emption at  a  price  not  exceeding  an  average 
of  ¥2.90  an  acre. 

By  section  23  tbe  Southern  Pacific  Rail- 
road Company  of  California  was  authorized 
to  construct  a  line  of  railroad  from  a  point 
at  or  near  Tebachapl  Pass,  by  way  of  Los 
Angeles,  to  the  Texas  Pacific  Railroad  at  or 
near  the  Colorado  River,  "with  the  same 
rights,  grants,  and  privileges,  and  subject  to 
tbe  same  .limitations,  restrictions,  and  condl- 
tlona,  as  were  granted"  to  the  Southern  Pa- 
dflc Railroad  Company  by  the  Act  of  July 
27, 1868,  c.  278. 14  Stat  2S2,  with  reaervatiwts 
of  rights  to  other  railroad  companies. 

[I,  I]  Based  on  this  provision  complainant 
puts  three  questions  as  Involved  in  tbe  case, 
but  says  It  Is  only  necessary  for  this  court  to 
answer  the  following  one : 

"Was  this  grant  of  lands  to  the  Soatbem 
Pacific  Railroad  Company  nnder  the  Act  of 
Mardi  8,  I8T1,  made  subject  to  tbe  rttbts, 
grants  and  privilcgei  of  said  act.  or  under  the 
rigbts.  grants  and  privileges  of  tbe  Act  of  July 
27,  18106,  and  subject  only  to  its  terms?" 


■made  under  tbe  act  of  1871  and  not  snder  tbe  * 
act  of  1866  and  deduces  from  that  that  tb« 
provision  in  section  9  requiring  under  cer> 
tain  circumstances  a  sate  to  pre-emptors  Ii 
applicable  to  the  Southern  Padfia 

Complainant's  argument  in  aupport  of  the 
answer  does  not  submit  easily  to  sucdnct 
statement.  Its  postulate  la  that  the  policy  of 
Congress  in  regard  to  the  public  lands  cam* 
to  have  its  chief  solldtude  in  the  disposi- 
tion of  them  to  actual  settlen  at  reasonatde 
prices  and  that  this  policy  was  not  overlook- 
ed even  In  tbo  grants  to  railroads.  And  the 
policy  dictated,  It  Is  said,  the  provision  of 
section  9  of  the  grants  to  the  Texas  Padflc 
Railroad  Company,  and  detenulnes  tbe  la- 
sertloQ  of  a  like  provision  In  section  2S 
which  concerns  the  grant  to  the  Southern  Pa- 
dflc Company,  though  It  I»  not  Inserted  there- 
la.  We  may  grant,  If  a  policy  exists,  that 
It  may  be  used  to  resolve  the  uncertainty  of 
a  law,  but  it  cannot  be  a  substitute  for  a 
law.  However,  we  do  not  find  the  uncertain- 
ty In  sectlMis  d  or  23  that  complainant  does, 
whether  jdntly  or  separately  considered. 
Section  23  Is  complete  in  Itself.  The  restric- 
tions upon  the  grant  It  made  that  were  deem- 
ed appropriate  were  expressed,  and  their  ex- 
pression excludes  any  other  by  a  well  known 
rule  of  nXLBtnictlon. 

Let  OS  repeat:  The  Soathem  Padflc  Com- 
pany la  authorised  to  ctmstruct  a  line  of  rail- 
road In  California  with  tbe  aame  rights, 
grants,  privileges  and  subject  to  the  same 
limitations,  restrictions  and  conditions  as 
were  granted  to  the  company  by  tbe  Act  of 
July  27, 1866.  And  there  could  not  have  been 
oversight,  nor  the  inadvertence  of  expressing 
one  thing  when  another  was  meant  Yet  tbls 
is  practically  the  contention  of  complainant 
Not  the  conditions  of  the  act  of  1866  are  im- 
posed on  the  grant,  bat  the  conditions  impos- 
ed t^  section  9.  conditions  upon  a  dlfTerent 
grant  and  a  different  company,  is  the  conttfi- 
tton,  though  complainant  admits  that — 

"There  la  no  question  but  that  the  languages 
of  section  23  segregated  from  *tbs  act  of  wUdi* 
it  Is  a  part  and  construed  alone,  supports  tbe 
contention  of  tbe  appellees." 

The  language  gains,  we  '•*''" v,  not  loses  la 
strength  from  Its  location.  It  makes  evi- 
dent that  there  was  a  consdous  contrast  of 
provision  between  the  grants  end  tbe  com- 
panies. 

Decree  affirmed. 
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aa  u.  ■■  HO] 

No.  — ,  Oiieinal.  Ex  parte  Id  tbe  matter  a( 
Jacob  FROHWEKK,  p«titioDer.  Dec  16,  1918. 
Uotion  for  leave  to  file  petlUoD  for  a  writ  of 
mautlamua  herein  denied. 


No.  — ,  OriEiDaL  Ex  parte  In  the  nutter  of 
James  l^otapson  MUIR,  Master,  etc,  peti- 
tioner. Dec  16,  1918.  Uotion  for  leave  to 
tie  petition  for  a  nrit  of  proliibitioD  or  a  writ 
of  mandamus  herein  granted,  and  a  rule  to  ehuw 
cause  awarded  returnable  Monday,  January  6, 
next.  Leave  cranCed  counsel  for  the  British 
Kmbasa;  to  file  a  printed  brief  herein  and  to 
take  part  in  tbe  oral  argument. 

(MS  U.  B.  (SO  — 

No.  81.  Tnilh  A.  MIEiNER,  Executiii,  etc. 
et  al.,  appellants,  v.  The  UNITED  STATES. 
Dec.  16.  191&  Appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit. For  opinion  below,  see  22S  Fed.  431,  143 
C.  C.  A.  IS.  Messrs.  Adrian  C.  Ellis,  Jr.,  of 
Salt  Lake  Citr,  Utah,  and  William  C.  Prentiss, 
of  Washington,  D.  C,  for  appellants.  Mr.  As- 
■istant  Attorney  General  Koarful,  for  the 
United  States.  Dismissed,  pursuant  to  the  six- 
teenth rule,  on  motion  of  Mr.  Assistant  Attor- 
ney Goieral  Kearful  for  the  appellee. 

(M  U.  8.  ESS)  ■ 

No.  SS.  D.  W.  ROUSNET,  plaintiff  in  error, 
T.  M.  I*  PATTERSON.  Dec  16.  1918.  In 
Error  to  the  Supreme  Court  of  the  Slate  of  Okla- 
homa. For  opinion  below,  see  159  Pac.  6^S. 
Mr.  Milton  Brown,  of  Olilahoma  City,  Old.,  for 
plaintiff  in  error.  Dismissed  with  coats,  pursu' 
ant  to  the  tenth  rola. 

(fa  V.  B.  MM  ■ 

No.  820.  Emanual  BALTZER  M  at.,  plain- 
tiffs in  error,  v.  The  UNITED  STATES  of 
America.  Dec  16,  1918.  In  error  to  the  Dis- 
trict Court  of  tbe  United  States  for  the  Dis- 
trict of  South  Dakota.  Mr.  Joe  Kirby,  of 
Sioux  Falls,  8.  D.,  for  plaintiffs  in  error.  Mr. 
Solicitor  General  King,  for  the  United  States. 
Judgment  reversed,  upon  confession  of  error; 
and  cause  remanded  for  further  proceedings  in 
accordance  with  law,  on  motion  of  Mr.  Solicitor 
General  King  for  the  defendant  in  error. 

(M8  c.  a.  nt) 

No.  821.  William  ].  HEAD,  plaintiff  In  ei^ 
ror,  V.  The  UNITED  STATES  of  America. 
Dec  16,  1918,  In  error  to  the  District  Court 
ol  the  United  States  for  the  District  ol  South 
Dakota.  Mr.  Joe  Kirby,  of  Sioui  Falls,  S. 
D.,  for  plaintiff  in  error.  Mr.  Solicitor  Gen- 
eral King,  for  tiie  United  States.  Judgment 
reversed,  npon  confession  of  error;  and  cause  re- 
manded for  farther  proceedings  in  accordance 
with  law,  on  motion  of  Mr.  Solicitor  General 
King  for  the  defendant  in  error. 


(HR  u.  s.  on 
1  No.  347.  John  E.  READE,  appellant,  r. 
The  UNITED  STATES  ol  America  et  ai. 
Dec.  IB,  1918.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Arizona. 
Mr.  O.  T.  Kichcy,  of  Tucson,  Aria.,  for  appel- 
lant. The  Attorney  General,  for  the  United 
States. 

PER  CURIAM.  Affirmed  upon  the  authority 
of  Ex  parte  Minan,  119  U.  S.  584,  7  Sup.  Ct. 
341,  30  L.  Ed.  613 ;  Riggins  v.  United  States, 
199  U.  S.  547,  20  Sop.  CL  147,  BO  L.  Ed.  303; 
In  re  Lincoln,  202  U.  S.  178,  26  Sup.  Ct.  602, 
GO  I/.  Ed.  9S4.  See  Kx  parte  Glasgow,  223  U. 
S.  709.  32  Sup.  Ct.  519,  56  £a  Ed.  628. 

='-'^  (248  u,  8,  an 

No.  493.  H.  a  DRAPER,  plaintiff  in  error, 
V.  GEORGIA,  FLORIDA  &  ALABAMA 
RAILWAY  COMPANY.  Dec  16,  1818.  In 
the  Court  of  Appeals  of  the  State  of 
Georgia.  For  opinion  below,  see  95  S.  D.  16. 
Mr.  IloUins  N.  Randolph,  of  Atlanta,  Ga.,  fot 
plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1011,  c  231, 
"'  Stat  1156),  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  chapter  448,  {  2,  39  Stat& 
at  L.,  726  (Comp.  St.  1916,  1 1214). 

(lU  B.  S.  U» 
No.  630.  J.  W.  FERGUSON  et  al.,  appel- 
lants,  V.  BAB(X)CK  LUMBER  &  LAND  COM- 
PANY. Dec  IQ,  1918.  Appeal  from  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit.  For  opinion  below,  see  252 
Fed.  700  which  affirms  decree  243  Fed.  623. 
See,  also,  250  Fed.  10^0.  Mr.  Mark  W.  Brown, 
of  Asheville,  N.  C.,  for  appellants.  Mr.  John 
Franklin  Shields,  of  Philadelphia,  Pa.,  for  ap- 

PER  CURIAM.  Dismissed  for  wont  of  ju- 
risdiction upon  the  authority  of  section  123 
of  the  Judicial  Code  (Act  March  3,  1911,  c  231. 
38  Stat  1133  [Comp.  St  1916,  f  1120]) ;  Stev- 
enson V.  Fain,  195  U.  S.  105,  25  Sup.  Ct  6. 
49  L.  Ed.  142 ;  Hull  v.  Burr,  2:14  U.  S.  712. 
720,  34  Sup.  Ct  892,  58  L.  Ed.  1&57;  St 
Anthony's  Church  v.  Pennsylvania  R.  R,  Co., 
237  U.  S.  575,  577,  35  Sup.  Ct  729,  69  L. 
Kd.  1119;  Delaware,  Lackawanna  &  Western 
B.  B.  Co.  V.  Yurkonis.  238  U.  8.  439,  444,  89 
Sup.  Ct  902,  59  L.  Ed.  1397. 

"~"~  (Mi  0.  8.  Wl> 

Nob.  742  and  743.  John  J.  SHEIA,  petition 
er,  v.  The  UNITED  STATES.  Dec  16,  1018. 
For  opinions  below,  see  251  Fed.  433,  44a 
Messrs.  Edmond  H.  Moore,  of  Youngstown, 
Ohio,  and  Sherman  T.  McPherson  and  Edward 
P.  Moulinier,  both  ot  Cincinnati.  Ohio,  for  peti- 
tioner. Messrs.  Alexander  C.  King.  Sol.  Gon., 
of  Atlanta,  Ga.,  and  Claude  R.  Porter,  Asst 
Atty.   Gen.,  for  the   United  T 


L^^'^o^iglr 


HBMORA.NDUU  DECISIONS 


for  nrits  of  certiorari  to  tlia  United  Statea 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit 

(MB  O.  8.  ESI)  ' 

No.  747.  Heoir  a  HALU  Administrator, 
etc.,  petitioner,  v.  WaiUm  A.  PAINH  et  al. 
I>ec.  16,  1918.  For  opinion  ia  Supreme  Judi- 
cial Court  of  MassBcliusetts,  eee  119  N.  El, 
fitM.  air.  William  R.  Sears,  of  Boston,  Maaa. 
(Ueaara.  Britton  &  Gra;,  of  Waahington,  D.  C, 
and  Sherman  Ik  Whipple  and  Alexander  Lin- 
coln, both  of  Boston,  Maes.,  of  counsel),  for 
petitioner.  Messre.  Itobert  M.  Morse  and  Wil- 
liam P.  Erarts,  both  of  Boston,  Mass.,  for  re- 
■pondeuta.  Petition  for  a  writ  of  certiorari  to 
the  Superior  Court  of  the  State  of  Massachu- 
•etts  denied. 

<M8  V.  8.  SB)  ^— = 

No.  749.  Nela  O.  HULTBGRO,  petitioner, 
».  Frideborg  A.  ANDERSON.  Dee.  16,  1918. 
For  opinion  below,  see  247  Fed.   273,  159  O. 

C.  A.  S67.  Messrs.  Silas  H,  Strawn.  of  Chi- 
cago, 111.,  Darid  Ritchie,  of  Saline,  Kan.,  and 
Walter  H.  Jacobs  and  Harris  P.  Williams, 
both  of  CbicaRO,  111.,  for  petitioner.  Messrs. 
Cbarles  Bloo<l  Smith,  of  Topeka,  Kan.,  and  Aic^l 
Cbytraus,  John  J.  Healy,  and  E.  Allen  Frost, 
all  of  Chicago,  lU.,  for  respondent.  Petition 
for  a  writ  of  certiorari  to  the  United  Statea 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
enit  denied. 

048  U.  8.  tiSU  =^™ 

No.  760.  Ez  parte  In  the  matter  of  Ooyd 
H.  Duncan,  petitioner,  Dec.  16,  1918.  For 
opinion  below,  see  249  Fed.  155.  Mr.  CToyd 
H.  Duncan,  in  pro.  per.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  denied. 

mS  n.  B.  GS2)  '^^^ 

No.  769.  RICHLAND  STEAMSHIP  COM- 
PANY, petitioner,  v.  BUFFALO  DRY  DOCK 
COMPANY.     Dec  16,  1918.     Messrs.  Harrey 

D.  Goutder  end  Thomas  H.  Garry,  both  of  Cleve- 
land, Ohio,  tor  petitioner.  Mr.  Thomaa  C.  Burke, 
of  Buffalo,  N.  Y.  (Messrs.  Hermon  A.  Kelley 
and  George  W,  Oottrell,  both  of  Cleveland,  Ohio, 
of  couoaet),  tor  respondent.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeala  for  the  Second  Circuit  de- 
nied.    For  opinion   below,  aee  2S4  Fed.  668. 

(M  n.  a.  IM). 

No,  81.  The  TAZOO  &.  MISSISSIPPI  VAL- 
LEY  RAILROAD  COMPANY  et  al.,  plaintiffs 
in  error,  v.  D.  A.  McNEILL,  as  Administrator 
of  W,  G.  McNeill,  deceased.  Dec,  17,  1918. 
In  error  to  the  Supreme  Court  of  the  State  of 
MiasiasippL  For  opinion  below,  see  72  South. 
7.  Slessrs.  Edvard  Mayea,  of  Jackson,  Miss., 
and  Charles  N.  Burah,  of  Yazoo,  Miss.,  for 
plaintiffs  in  error.  Mr.  John  B.  Bruniui,  of 
Vicksburg,  Mlsa.,  for  defendant  in  error.  Dla- 
missed  with  costa,  on  authority  of  the  plaintiffs 


(Itf  U.  8.  Ut) 

No.  — ,  OriglnaL  Ex  parte  In  the  matter  ot 
Bam  SYLVESTER,  petitioner,  Dec,  23,  1918, 
Motion  for  leave  to  file  a  petltioa  for  a  writ 
of  habeas  corpus  denied. 
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Ott  V.  8.  HQ 

No,  60.  Herbert  M.  SEARS,  plaintlfl  in  er- 
ror,  V.  INHABITANTS  OF  THE  TOWN  OF 
NAHANT,  etc.     Dec  28,  1918.     In  error  to 

the  Superior  Conrt  of  the  State  of  Massachu- 
setts. For  opinion  In  Supreme  Judicial  Court 
of  Massachusetts,  see  221  Mass.  487,  109  N. 
E.  370.  Mr.  Burton  E.  Eames,  of  Boston, 
Mass.,  for  plaintiff  in  error.  Measra.  Arthur  D, 
HUl  and  Robert  G.  Dodge,  both  ot  Boston, 
Msss.,  for  defendants  in  error. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  (1)  McCain  v. 
Des  Moines,  174  U.  S.  168.  181,  13  Sup.  Ot 
044,  43  L.  Ed.  936;  Western  Union  Tel.  Co. 
V.  Ann  Arbor  R.  R.  Co.,  178  U.  S.  230,  243, 
20  Sup.  Ct  867,  44  L.  Ed.  1062 :  Hull  v.  Burr. 
234  V.  S.  712,  720,  34  Sup.  Ct  892,  68  L 
Ed.  1557;  Norton  v.  Whiteside,  239  U.  S. 
144,  147,  86  Sup.  Ct.  97,  60  L.  Ed.  186;  (2) 
Farrell  v.  O'Brien,  189  U.  S.  89,  100,  25  Sup. 
Ct.  727,  BO  L  Ed.  101;  Empire  State-Idaho 
Mining  Co.  v.  Hanley,  205  U.  S.  225.  232,  27 
Sup.  Ct.  476.  61  L  Ed.  779;  Goodrich  v.  Fer- 
ris, 214  U.  S.  71.  79,  29  Sup.  Ct.  580,  53  L 
Ed.  914;  Brolan  v.  United  States,  236  U.  8. 
216,  35  Sup.  Ct.  2S5,  59  L.  Ed.  544 ;  (3)  Con- 
solidated Turnpike  Co.  v.  Norfolk,  etc..  R.  Co„ 
228  U.  S,  696,  599,  83  Sup.  Ct  605.  57  L  Ed. 
982 ;  Cuyahoga  Hivcr  Power  Company  ». 
Northern  Realty  Co.,  244  U.  S.  300,  304,  37 
Sup.  Ct.  643,  61  L.  Ed.  1163;  BUby  et  «1.  t. 
Stewart,  246  U.  S.  26S,  257,  38  Sup.  Ct  264, 
62  L.  Ed.  701. 

(Z*i  V.  B.  G43) 

No.  61.  Frederick  R.  SEARS  et  al.,  plain- 
tiffs in  error,  t.  INHABITANTS  OF  THE 
TOWN  OF  NAHANT,  etc.  Dec  23,  1918.  In 
error  to  the  Supreme  Court  of  the  State  ot 
Massachusetts.  For  opinion  in  Supreme  Judi- 
cial Conrt  of  Massachusetts,  see  221  Mass.  435, 
109  N,  B.  373.  Mr.  Burton  E.  Esmes,  ol 
Boston,  Masa.,  tor  plaintiffs  In  error.  Messrs. 
Robert  G.  Dodge  and  Arthur  D.  Hill,  both  ot 
Boston,   Maas.,   for  dcFendants  in   error. 

PER  CURIAM.  IMsmissed  for  want  of  Ju- 
risdiction upon  the  authority  of  (1)  McCain  v. 
Des  Moines,  174  D.  S.  168.  181.  IS  Sup.  Ct. 
644,  43  L  Ed.  936;  Western  Union  Tel.  Col 
V.  Ann  Arbor  B.  R.  Co.,  178  U.  S.  239,  248, 
20  Sop.  Ct.  867,  44  L  Ed.  1052;  Hull  v. 
Burr.  234  U.  S.  712.  720.  34  Sup.  Ct  892, 
58  L  Ed.  1657;  Norton  y.  Whiteside,  239 
U.  S,  144,  147,  36  Sup,  Ct.  07,  GO  L.  Ed. 
186;  (2)  Farrell  v.  O'Brien,  109  U.  S.  89, 
100,  26  Sup.  Ct,  727,  60  U  Ed.  101 ;  Empire 
State-Idaho  Mining  Go.  v.  Hanley,  20S  U.  S. 
225,  232,  27  Sup.  OL  476,  61  L.  Ed.  779; 
Goodrich  v.  Ferris,  214  U.  S.  71.  79,  28  Sup. 
Ct.  530,  63  L  Ed.  914;  Brolan  v.  United> 
States,  236  U.  S.  216.  36  Sup.  Ct.  285,  59  U 
Ed.  544;  (3)  Consolidated  Turnpike  Co.  t, 
Norfolk,  etc..  R.  Co..  228  U.  S.  BD6,  599,  83 
Sup,  Ct.  605,  67  L  Ed.  982 ;  Cuyahoga  River 
Power  Co.  v.  Northern  Realty  Co.,  244  U.  S- 
300.  304,  87  Sup.  Ct.  643,  61  L  Ed.  1153; 
BUby  et  aL  t.  Stewart.  246  U.  S.  255,  257, 
""  Sup.  Ot  264,  62  L.  Ed.  701. 

'  (US  U,  S.  HO) 

ro.  211.  The  BAUnMORE  A  OHIO 
SOUTHWESTERN  RAILROAD  COMPANY, 
plaintiff  In  error,  v.  The  UNITED  STATES 
of  America.     Dec.  23,  1918. 


,X?Bb§ft* 
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89  SnPRBMD  COUBT  REPORTBB 


(Oct.  Term, 


Diiited  SUt«i  Circuit  Court  of  Appeals  for  th» 
Sixth  Circuit  For  opinion  below,  aee  242  Fed. 
420,  155  C.  C  A.  196.  Mr.  Geort«  HoadI;,  of 
CiDcInnatI,  Ohio,  for  plnintlS  In  error.  The 
Attorney  General,  for  the  United  Stated 

PER  CURIAM.  DiunlsMd  (or  want  of  ^■- 
riadlction  npon  the  autboritj  of  eection  237  of 
the  Judidal  Code  (Act  March  3.  1911,  c.  231, 
8S  Stat  11S6),  a*  amended  by  the  act  of  Sep- 
tember e,  lflI6.  chapter  448,  |  2,  39  SUt  U 
726  (Comp.  St  1916,  |  1214). 

(«8  TI.  S.  HI)  ■■      -- 

No.  B25.  WESTERN  UNION  TBLB- 
GBAPH  COMPANY,  appellant,  v.  NASH- 
VILLE. CHATTANOOGA  4  ST.  LOUIS 
RAILWAY  COMPANY.  Dec.  23,  1918.  Ap- 
peal Irom  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit.  For  opinion 
below,  ace  2S0  Fed.  20T.  Mr.  William  L  Cla;, 
of  Savannah,  Ga.,  for  appellant.  Mr.  Henry 
G.  Feeplea,  of  Atlanta,  Qa..  and  Claude  Waller, 
of  Nashville,  Tenn.,  for  appellee. 

PER  CURIAM.  Dismiaaed  for  want  of  Ju- 
risdiction upon  the  authority  of  (1)  a.  Section 
128  of  the  Judicial  Code  (Act  March  3,  1011, 
c.  231.  S6  Stut.  1133  [Comp.  St.  1916,  t  1120]) ; 
LouisTiUe  and  NaehviUe  B.  R.  Co.  v.  Western 
Union  Telegraph  Co.,  237  V.  S.  300.  35  Sup. 
Ct  608,  S9  L  Ed.  965;  b.  Equitable  Assurance 
Co.  V.  Brown,  187  U.  S.  308,  314,  23  Sup. 
Ct  123,  47  L.  Ed.  190;  Deming  y.  Carlisle 
Padcing  Co.,  226  U.  8.  102,  33  Sup.  Ct  80, 
67  I*  Ed.  140;  Consolidated  Turnpite  t.  Nor- 
folk,  etc.,  Ry.  Co.,  228  U.  S.  596.  600.  33  Sup. 
Ct.  805,  67  Li.  Ed.  082;  (2)  Pensacola  Tele- 
graph Co.  T.  Western  Union  Telegraph  Co., 
96  U.  S.  1.  24  L.  Ed.  708;  Western  Union 
Telegraph  Co.  y.  Ann  Arbor  R.  R.  Co.,  178  U. 
B.  239,  20  Sup.  Ct  867,  44  I*  Ed,  1062; 
Western  Union  Telegraph  Co.  v.  Pennsylvania 
E.  R.  Co.,  195  U.  S.  540,  25  Sup.  Ct  133,  49 
U  Ed.  312,  1  Ann.  Caa.  517;  Western  Union 
Telegraph  Co.  v.  Richmond,  224  U.  S.  160,  32 
Sup.  Ct.  449,  56  L.  Ed.  710;  LouisvUle  ft 
Nashville  R.  R.  Co,  v.  Western  Union  Tale- 
graph  Co.,  237  U.  S.  300,  35  Sup.  Ct.  598,  69 
[i.  Ed.  965.  See  Western  Union  Telegraph  Co. 
V.  Louisville  and  Nashville  R.  R.  Co.,  244  U. 
8.  649.  37  Sup.  Ct.  743,  61  L,  Ed,  1371.  See, 
also.  Weftem  Union  Telegraph  Co.  v.  Louisville 
A  Nsahviile  R.  R.  Co..  248  U.  S.  632, 89  Sup. 
Ct.  18.  63  U  Ed.  — ,  dismissed  per  curiam 
November  4.  1918. 

«4!  tJ.  9.  GM) 

No.  648.  Conrad  KORNMANN,  plaintiff  in 
error,  v.  The  UNITED  STATES  of  Ameri- 
ca. Dec.  23,  1018.  In  error  to  the  District 
Court  of  the  United  Statps  for  the  District  of 
South  Dakota.  Mr.  Joe  Kirby,  of  Sioux  Falls, 
S.  D..  for  plaintiff  in  error.  Mr.  Solicitor  Gen- 
eral King,  for  the  United  States.  Judgment  re- 
versed upon  confession  of  error,  and  cause  re- 
maoded  for  further  proceedings,  on  motion  of 
Mr.  Solicitor  General  King  for  the  defendant  In 

(SM  n.  S.  HI)  ^"^~ 

No.  676.  QEOBGIA  STATE  BOABD  OF 
EXAMINERS  OF  OPTOMETRY  et  al.,  plain- 
tiffs in  error,  v.  Kennon  MOTT.  Dec.  23,  1918. 
In  error  to  the  Supreme  Court  of  the  State  of 
Qtotgih,    For  opinion  bdow,  aee  95  S.  D.  807. 


Mr.  James  K.  Hinea,  of  Atlanta,  Ga.,  for  petl* 
doners.  DIsmiaBed  for  the  want  of  jarisdictioii 
upon  the  authority  of  section  237  of  the  Judicial 
Code  (Act  March  3, 1911,  c.  231.  36  Stat  1156), 
as  amraded  by  the  act  of  September  6,  1916, 
chapter  448,  f  2,  3d  Stat  L.  726  (Comp.  Sb 
1916,  t  1214).  See  MarsbaU  v.  Dye,  2S1  D.  8. 
250,  34  Sup.  Ct  92,  58  L.  Ed.  206;  Stewart  t. 
Kansas  City,  239  U.  S.  14.  3d  Sup.  Ct  15,  60  L. 
Ed.  120. 


(M  D 


I.  HI) 


No.  634.  Ernest  R  RICHARDS  and  Nugent 
J.  Flynn.  partners,  etc.,  et  al.,  plaintiffs  in  er- 
ror, V.  Miua  M.  OAKLEY.  Dec.  23,  19ia  In 
error  to  the  Supreme  Court  at  the  State  of  Ui>- 
souri.  For  opinion  below,  see  2<H  S.  W.  SOS. 
Mr.  John  G.  Park,  of  Kansas  City,  Mo.,  for 
plaintiffs  In  error. 

PER  CUBIA.M.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  (1)  Consolidated 
Turnpike  Co.  v.  Norfolk,  etc.,  R.  H.  Co.,  228  U. 
S.  586,  699.  33  Sup.  Ct  605,  67  L.  Ed.  882; 
Cujahoga  River  Power  Co.  v.  Northern  Realty 
Co.,  244  U.  S.  300,  37  Sup.  Ct  613,  61  L.  Ed. 
1153 ;  Bilby  et  al.  v.  Stewart,  246  U.  S.  255, 
257,  38  Sup.  Ct  204,  62  L  Ed.  701;  (2)  Good- 
rich V.  Ferris,  214  U.  S.  71,  81,  20  Sap.  Ct.  580, 
53  L.  Ed.  914;  Farrell  v.  O'Brien,  199  U.  S. 
S8,  100,  25  Sup.  Ct.  727,  60  L.  Ed.  101;  Em- 
pire State-Idaho  Mining  Oi.  v.  Hanley,  206  U. 
S.  225,  232.  27  Sup.  Ct.  470.  51  L  Ed.  n9; 
Brolan  v.  United  States,  236  U.  S.  210.  33  Sap. 
Ct  285,  69  L.  Ed.  644. 


(MS  O.  a.  EM} 
No.  4.  The  UNITED  STATES,  plaintiff  In 
error,  v,  Harvey  C.  SHAUVER.  Jan.  7,  1918. 
In  error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansaa. 
For  opinion  below,  see  214  Fed.  154.  Mr.  Solic- 
itor General  King,  for  the  United  Sutes.  Mr. 
E.  L.  Westbrooke,  of  Jonesboro,  Ark.,  for  de- 
fendant in  error.  Dismissed,  on  motion  of  Mr. 
Solldtor  General  King  for  the  plaintiff  in  error. 


(la  D.  8.  Uti 
No.  97.  F-  A.  HOOPER.  Myron  T.  Dusla- 
bury,  C.  O.  Hartke,  et  al,  plaintiffs  In  error  In 
W.  S.  KINGSBURY,  as  surveyor  general  and 
ex  officio  register  of  the  State  land  office  of  the 
State  of  California,  Jan,  7,  1919.  In  error  to 
the  District  Court  of  Appeal,  First  Appellate 
District  of  the  State  of  California.  For  opinion 
below,  see  25  Cal.  App.  192.  143  Pac.  89.  Mr. 
Charles  C.  Boynton,  of  Oakland.  Cal..  for  plain- 
tiffa  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upou  the  authority  of  (I)  Messenger  t. 
Kingsbury,  158  Cal.  611,  112  Pac.  65;  Peoi^ 
y.  California  Fish  Co.,  166  Cal.  576,  138  Pac 
79 ;  People  et  al.  v.  Banning  Co.,  166  CaL  635, 
138  Pac.  101 ;  (2)  El]uitable  life  Assurance  So- 
ciety V.  Brown,  187  U.  S.  308,  314.  23  Sup.  Ct 
123,  47  L.  Ed.  190;  Consolidated  Turnpike  Co. 
V.  Norfolk,  etc.,  By.  Co.,  228  U.  8.  596,  600,  33 
Sup.  Ct  005.  57  U  Ed.  982;  ManhatUn  Life 
Ins.  (30.  T.  Cohen,  234  D.  8.  123,  137,  84  Sop. 
Ct.  874,  68  L  Ed.  1245 ;  (8)  Campbell  v.  Wade. 
132  U.  S.  34,  10  Sup.  Ct  9,  S3  L.  Ed.  240;  Oon- 
lalw  T.  French,  10«  U.  8.  838,  84fi,  17  Sup.  GL 


.A^iOOglC 
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569. 

(mv.B.HO 

No.  98.  Frank  H.  ATBSS,  Norman  O.  Ander- 
•on,  William  A.  Anderson,  et  al.,  platntiffa  in  er- 
ror, V.  W.  8.  KINGSBURY,  aa  surveyor  fenraal 
and  ei  officio  register  of  the  State  land  office  of 
tlie  State  of  California.  Jan.  T,  1810.  In  error 
to  the  District  Court  of  Appeal,  I^rat  Appellate 
Diatrict  of  the  State  of  CtaUfomia.  For  opinion 
below,  see  25  Cal.  App.  183,  143  Fac.  85.  Mr. 
diaries  C  Boynton,  at  Oakland,  Cal.,  for  plain- 
tiffa  in  error. 

PEE  CURIAM.  Dismissed  tor  want  of  juri^ 
diction  npon  tbe  antbority  of  (1)  Meaaenger  v. 
Einesburr,  ISS  Cal.  eil,  112  Pac.  65;  People  t. 
CUifomia  Fish  Co.,  160  Cal.  576,  ISS  Fac.  79 ; 
People  et  al.  t.  Banning  Co.,  166  Cal.  635,  13S 
Pac.  101;  (2)  Equitable  Life  Awurance  Society 
T.  Brown,  187  U.  S.  308,  314.  23  Sup.  Ct  123, 
47  U  Ed.  190;  Consolidated  Turnpike  Co.  y. 
Norfolk,  etc,  Ry.  Co..  228  U.  S.  506.  600,  S3 
Sap.  Ct.  605,  67  L.  Ed.  082;  Manbattan  Life 
Ins.  Co.  V.  Cohen,  234  U.  S.  123,  137,  34  Sup. 
Cl  874,  58  L.  Ed.  1245;  (3)  Campbell  t.  Wade, 
182  D.  S.  34,  10  Sup.  Ct.  0,  33  L.  Ed.  240; 
OonzaleB  t.  French,  104  U.  S.  33S,  345,  17  Sup. 
Cl  102,  41  L.  Ed.  548;  Banning  Co.  v.  Califor- 
nia, 240  U.  S.  142,  154.  36  Sup.  Ct.  333.  60  I* 
Ed.  669. 

<W  U.  8.  M) 

No.  00.  Edward  H.  CHAVELLE,  aa  trustee 
Id  bankruptcy  of  Washinnton  Strel  &  Bolt  Com- 
pany, Bankrupt,  appellant,  t.  WASHINGTON 
TRUST  COMPANy.  Jan.  7,  1010.  Appeal 
bom  tbe  United  States  Qrcuit  Court  of  Ap- 
peals for  the  Nintb  Circuit.  For  opinion  below, 
•ee  226  Fed.  400,  141  C.  C.  A.  230.  Ur.  E.  a 
Hughes,  of  Seattle,  Wash.,  for  appellant.  Ur. 
James  B.  Murphy,  of  Seattle,  Wash.,  tor  appel- 
lee. 

PER  CURIAM.  Diamisaed  for  want  of  ju- 
riadlctioQ  upon  the  authority  of  section  4  of  the 
act  of  Congreas  of  January  28,  1915.  c.  22,  88 
SUt.  808,  804  (Comp.  St.  1916,  |  1120a).  See, 
alM.  John  P.  Schmilt  and  Martin  Scbmitt,  etc.. 
T.  John  Shadraidi,  trustee,  248  U.  S.  638,  39 
Sap.  CL  07,  63  L.  Bd.  — ,  decided  November 
25,  1018. 


aa  O.  B.  Ml 
No.  105.  J.  W.  SBLSOR.  plaintiff  fn  error, 
T.  Tbe  STATE  of  Louisiana.  Jan.  7,  1919. 
In  error  to  the  Supreme  Coart  of  the  State  of 
Loaisiana.  For  opinion  below,  see  73  South. 
270.  Mr.  A.  Ih  Alexander,  of  Shraveport,  La., 
for  plaintiff  in  error.  Mr.  Harry  P.  Gamble,  of 
New  Orleans,  La.,  for  the  State  of  Louisiana. 

PER  CURIAM.  Dismissed  lor  want  of  JuH»- 
diction  upon  tbe  authority  of  (1)  the  act  of  Con- 
greea  of  March  1,  1913,  c.  00,  37  Stat,  at  L.  699 
(Comp.  St.  1016,  f  8730):  (2)  Seaboard  Air  Line 
Ry.  T.  North  Carolina,  245  U.  S.  298,  303,  88 
Sup.  CL  06,  62  L.  Ed.  290;  Clark  Distilling  Co. 
T.  Weatem  Maryland  Ry.  Co.,  242  0,  S.  811, 
3ffi,  37  Sup.  CL  180,  81  L.  Ed.  326,  L.  R.  A. 
1917B,  121S,  Ann.  Caa.  1917B,  845. 

"~^~"  tS«  It.  S.  6M) 

No.  10&  MAGNOLIA  BANK,  plaintiff  in  er- 
ror. V.  The  BOARD  OF  SUPERVISORS  OF 
PIKE  COUNTY,  MissiBsippi.  Jan.  7,  1010. 
In  error  to  the  Supreme  Court  of  the  State  of 
Missiasippi.  For  opinion  below,  see  111  Mias. 
857,  72  South.  697.  Messrs.  Edward  Mayea  and 
Robert  B.  Mayes,  both  of  Jackson,  Mias.,  for 
plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3, 1911,  c.  231,  36 
Stat.  1156),  as  amended  by  tbe  act  of  September 
6.  1916,  chapter  448.  |  2,  89  StaL  at  L^  726 
(Comp.  St.  1916,  I  1214). 

='~  (148  u.  a.  He,  B8S] 
No.  100.  ILLINOIS  CENTRAL  RAIL- 
ROAD COMPANY  and  Jamea  Stone  and  W. 
E.  Stone,  sureties,  plaintiffs  in  error,  t.  L.  A. 
ANDERSON.  Jan.  7,  1919.  In  error  to  tha 
Supreme  Court  of  the  State  of  Mississippi.  For 
opinion  below,  see  T2  South.  157.  Messrs.  Blew- 
ett  Lee  and  Robert  V.  Fletcher,  both  of  Chicago, 
III.,  and  Robert  B.  Mayes,  of  Jackson,  Miss., 
for  plaindffB  in  error.  Messrs.  Juliao  C.  Wil- 
son and  Walter  F.  Armstrong,  botli  of  Mempbia, 
Tenn.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
riadiction  upon  the  authority  of  section  237  of 
tiie  Jadicial  Code  (Act  March  3,  lOlL  c.  231. 
36  Stat.  1156),  aa  amended  by  the  act  of  Sep- 
tember 6,  1016,  chapter  448.  1  2.  39  Stat,  at  L. 
726  (Comp.  St.  1916,  |  1214).  PeUtion  for  writ 
denied. 


aatt.  s.  Ht) 

No.  100.  Andy  SUNDAY,  Darld  Sunday, 
Nicholas  Sunday,  et  al.,  appellants,  v.  Sidney  T. 
MALLORY,  Ed  J.  Brennan,  Joseph  H.  Brennau. 
et  bL  Jan.  7,  1019.  Appeal  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  For  opinion  below,  see  287  Fed.  626, 
160  C.  0.  A.  408.  He  Attorney  General,  for 
apellautB.  Mr.  J.  W.  Zevely,  of  Muskogee,  Okl., 
for  appellees. 

PER  CURIAM.  Rerersed  with  costs,  except 
as  to  tbe  one-sixth  interest  couTeyed  by  .Andy 
Sunday  as  to  which  Judgment  Is  aJGrmed,  upon 
tbe  authority  of  Brader  v.  James,  246  U.  S.  88, 
38  Sup.  Cl  285,  62  L.  Ed.  691;  Talley  r. 
Bnrgeaa,  246  U.  S.  104,  38  Sup.  Ct  287.  62  L. 
Bd.  600.  And  see  David  v.  Youngken  (O.  G.  A.) 
250  Fed.  208;  Harria  t.  BeU  (0.  O.  AJ  260  Fed. 


(2U  U.  e.  B95) 
No.  122.  Bloford  WILSON  et  al.,  receiver*. 
c,  plaiDtiffs  in  error,  v.  Neal  GODBY.  Jan. 
7, 1919.  Id  error  to  tbe  Appellate  Court  for  tha 
Second  District  of  the  State  of  Illinois.  For 
opinion  below,  see  203  IlL  App.  612.  D'.Bmissed 
per  stipulation. 

^™™"  (!W  O.  8.  HO 

No.  233.  Thomaa  D.  ROBINSON,  plaintiff  in 
irror,  v.  Wesley  STEELE  and  John  C.  Ken- 
icdy.  Jan.  7.  1919.  In  error  to  the  Supreme 
Court  of  the  State  of  Wasbincton.  For  opinion 
below,  see  06  Wash.  154.  163  Pac.  4S6,  which  af- 
firms 91  Wash.  268,  157  Pac.  845,  on  rehearing, 
Mr.  Julian  C.  Dowell,  of  Washington.  D.  C,  tor 
plaintiff  in  error.  Mr.  William  F.  Hall,  ot 
Washington,  D.  C,  for  defendants  in  error. 

PER  CURIAM.  Dismissed  for  want  of  JQ- 
iladlctlon  apoa  the  antbority  of  section  237  of. 


89  SUFBEHE  COURT  BEPOBTEB 


tlie  Judicial  Code  (Act  Uarch  8,  1911.  c.  231,  86 
SUt.  1166),  as  ameniled  by  tbe  act  of  September 
e,  1916,  chapter  448.  f  2,  39  SUt  at  L^  726 
<Comp.  St.  1916,  I  1214). 

(I*g  U.  e.  MT)  •» 

No.  350.  AMERICAN  PACKING  COMPA- 
NY, plaintiff  in  error,  v.  Paul  LUKETA  and 
8am  liuketa.  Jan.  7,  1919.  In  error  to  the 
Supreme  Court  of  the  State  of  Washington. 
For  opinion  below,  see  98  Wash.  6.  167  Pac.  87. 
Mr.  AlpheuH  B^ara,  of  Seattle,  Waah.,  for  plain- 
tiff In  error.  Mr.  Beni.  S.  Ohnick,  of  Seattle, 
Wash.,  for  defendants  in  error. 

PER.  CURIAE.  Dismisaed  for  want  of  Ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  S.  1911,  c.  231, 
S6  Stat.  use),  as  amended  by  the  act  of  Sep- 
tember S,  1916,  chapter  448.  |  2,  39  SUt.  at 
L.,  726  (Comp.  St  1916, 1 1214). 

aa  O.  8.  183)  ■-■^— 

No.  752.  Joiepli  P.  O'TOOLB  et  aL,  petition- 
era,  v.  Robert  L.  METSENBURG  et  al.  Jan. 
7,  1019.  For  opinion  below,  aee  251  Fed.  191. 
Petition  tor  a  writ  of  certiorari  to  the  United 
Statea  Circuit  Court  of  Appeala  tor  the  Eighth 
Circuit  denied. 

aa  V.  fl.  lay 

No.  762.  Charlea  FAISON  et  al.,  petitioI]e^^ 
T.  E\>rre>t  ADAIR  et  al.  Jan.  7,  1919.  For 
<qilnioB  below,  aee  96  S.  B.  8T1.  Petition  (or  a 
writ  of  certiorari  to  the  Supreme  Court  <d  the 
State  at  Qeotfla  denied. 

(ttt  U.  S.  EH)  ■  "^ 

No.  771.  Jamea  S.  YBATES,  petitioner,  ». 
The  UNITED  STATES  of  America.  Jan, 
7,  1919.    For  opinion  below,  see  234  Fed.  60. 


Petition  for  a  writ  of  certiorari  ta  tbe  United 
Statee  Circuit  Court  of  Appeals  for  the  Fiftlt 
Circuit  denied. 

K4g  U.  8.  ES3) 

No.  772.  Charlea  T.  WILLIAMS,  petitioner, 
Y.  The  UNITED  STATES  of  America,  Jan.  7, 
1019,  For  opinion  below,  see  254  Fed.  62. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeala  for  the  Fifth 
Circuit  denied. 

'  <!«  U.  3.  ES4) 

No.  773.  PONTIAC,  OXFORD  ft  NORTH- 
ERN RAILROAD  COMPANY  et  al..  petition- 
era.  v.  The  MICHIGAN  RAILROAD  COM- 
MISSION et  al.  Jan.  7.  1919.  For  opinion 
below,  aee  203  Mich.  25S.  163  V.  W.  927.  Peti- 
tion for  a  writ  of  certiorari  to  the  Snprem* 
Court  of  the  SUte  of  Michigan  denied. 

'"^^^"  (148  U.  8.  E81> 

No.  781.  BOSCH  MAGNETO  COMPANY, 
petitioner,  t.  Samuel  W.  RUSHMORE.  Jan. 
7.  1010.  For  opinion  below,  aee  2S6  Fed.  46S. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  Uw  Second 
Circuit  denied. 

^^^'  (2tt  n,  8.  UE) 

No.  292.  BLUEFIELDS  STEAMSHIP 
COMPANY,  Limited,  to  the  use  of  Elmer  B. 
Wood,  ancillar;  recelTer,  plaintiff  In  error,  r, 
UNITED  FRUIT  COMPANY.  Jan.  0,  1919. 
In  error  to  the  United  States  Circuit  Court  ot 
Appeals  for  the  Third  Circuit  For  opinion  be- 
low, aee  243  Fed.  1.  Mr.  WUliam  L.  Hnehes,  nt 
New  Orleans,  La.,  for  plaintiff  in  error,  Meaars, 
MoorGeld  Storey  and  Robert  O.  Dodge,  both  of 
Boatou,  Mass.,  for  defendant  in  error.  Dlamlaa- 
ed,  per  itipulatiiw. 
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COOHNOWBB  T.  XJNITBD  ETTATES. 


No.  8a 

1.  OmcKU  ^s>S— Gbeatidh  ot  Omo— Lko- 

laLATIVE  POWIR. 
Creadon  of  offlcet  and  tht  neBlganitiat  ol 
their  compennticn  !■  a  legUUtlve  function. 

2.  Ofticsbb  «s94— Fixufa  Compknbatioh— 
Lboisiativk  Poweb. 

Delegation  of  the  ledalatiTa  fonction  of  fiz- 
InS  the  compeoMtian  of  officer*  most  have  dear 
wpreaaion  or  implication. 

S.  C08T0K8  DOTIKB  «=»60— ColtMHBATIcm  OF 

IKBPSCTOBS  —  Ohahoe  —  Statute  —  "In 

cbbase"  add  "Fix," 
Act  March  4,  1909,  1 2,  anthoridng  the  Sec- 
letarj  of  the  Treaaury  to  "Increase"  and  "fix" 
compenaation  of  inspectora  of  cuatoma,  as  he 
may  think  adviaable,  not  to  exceed  a  certain 
amount,  gives  no  power  to  decreaBe  compenaa- 
Uon;    "fix"  being  controlled  by  "increase." 

(Ed.  Note.— E\>r  other  definitiona,  see  Words 
and  Phrasea,  Btrat  and  Second  Seriea,  Elx 
Increase.] 

Aroenl  from  the  Court  of  Claims. 

Claim  by  James  H.  Cochnower  Bgalast  the 
United  States.  Petition  was  dismissed  by  the 
Court  of  Claims  (SI  Ct.  OL  401),  and  plalatlff 
appeals.    Reversed  and  remanded. 

Messrs.  WUllsm  E.  Russell,  of  New  TorU 
dty,  and  L.  T.  Mlchener,  at  Washington, 
D.  C  for  sppellant. 

Messrs.  Assistant  Attorney  General  Thomp- 
aon  and  Harvey  D.  Jacob,  of  Washington,  D. 
C,  for  the  United  States. 

•  'Mr.  Justice  McKENNA  deUvered  the  opin- 
ion of  the  Court. 

Appeal  from  the  Court  of  Claims  involving 
the  cooBtructloD  of  an  act  of  Congress  psssed 
March  4,  1909,  c  S14,  3S  SUt  lOes,  enUUed 
"An  act  fixing  the  compensation  of  certain 
olUctals  in  the  custom  service,  and  for  other 
purposes."  This  case  li  concerned  partlcuUr- 
IT  with  section  2,  which  provides  as  follows: 
That  the  Secretary  of  the  Treaaury  be,  and 
be  is  hereby,  authorised  to  inoreate  and  fia 
[italica  oaral  the  compNiaatian  of  Inspectora  of 
coatoms,  as  he  may  think  advisable,  not  to  ex- 
ceed in  any  case  the  rate  of  six  dollars  per 
diem,  and  in  ell  cases  where  the  maximum  com- 
pensation is  paid  no  allowance  shall  be  made  for 
meals  or  other  eipenaea  incurred  by  inspectors 
when  required  to  work  at  unusual  hours." 

The  Court  of  Claims  CMistmed  tlie  provl- 
alon  ss  authorising  the  Secretary  to  decrease 
the  salary  of  Inspectors  and  dismissed  Coc^- 
nower's  petition  that  pres^ited  a  claim  for 
'  the  difference  between  the  salar?  at  wbldi  he 


was  serving  and  that  from  which  be  was  r» 
dnced  by  the  Secretary,  In  contest  <rf  the 
Secretarya  power.  rr<Hn  ttie  ]udgm«it  of 
the  court  tBl  Ct  CL  481)  this  appeal  wai 
taken. 

Cocboower'fl  petition  shows  that  he  served 
in  the  customs  service  in  various  capsdtlea 
and  at  various  salaries,  which  he  details, 
from  1879  to  June  IS,  1908,  when  he  was  ap- 
pointed day  Inspector  at  ^  per  diem,  at 
which  rate  be  served  until  July  1,  1910,  when 
he  was  reduced  to  $4  per  diem,  at  which  rata 
be  U  now  serving.  I ' 

The  case  Is  one  simply  of  statutory  con- 
struction and  depends  piimarlly  on  the  words 
"increase  aod  tlx"  which  we  have  Italicized 
Id  our  quotation  of  section  2.  In  opposition  i 
to  the  Court  of  Claims'  view  of  them,  counsel 
for  Cochnower  have  Indulged  In  a  wide  range 
and  have  been  elaborate  In  citation  and  I9-^ 
view  of  prior  l^slatton  and  the  decisions  ot§ 
the  courts  upon  it.  Counsel  for  the  •govern-* 
ment  liave  cooOaed  themselves  to  narrower 
limits  and  even  urge  that  the  argument  bas- 
ed on  "long  continued  snd  contemporaneous 
construction  •  •  •  Is  Irrelevant  for  the  rea- 
son that  section  8  of  the  said  Act  of  1909  re- 
pealed all  laws  and  parts  of  laws  Inconsist- 
ent" with  it,  and  that  Its  obvious  purpose  was 
to  relieve  the  Secretary  from  whatever  con- 
struction might  have  been  put  upon  his  acts 
or  those  of  his  predecessors  under  previous 
legislation.  In  other  words,  as  we  under- 
stand  the  government,  the  Act  of  1900  is  to 
stand  by  Itself  and  was  Intended  to  be  and 
must  be  taken  as  the  measure  of  the  Secre- 
tary's power  after  its  enactment;  that  It 
could  not  be  limited  or  opposed  by  prior  legis- 
lation, for  that  had  been  repealed;  nor  by 
prior  practices,  tor  they  bad  been  superseded, 
and  a  new  rule  of  authoritr  and  practice  pro- 
nounced. We  may  accept  this  ss  the  gage  of 
the  government  and  consider  bow  far  the  act 
Is  a  grant  of  authority  to  the  Secretary. 

[1-3]  Primarily  we  may  say  that  thecreatlon 
of  offices  and  the  assignment  of  their  compen- 
sation la  a  legislative  ftmction.  Qiavey  v. 
United  States,  182  U.  S.  595,  21  Sup.  Ct  691, 
45  L.  Ed.  1247 ;  United  States  v.  Andrews,  240 
U.  S.  90,  Se  Sup.  Ct  349,  60  Ia  Ed.  B41.  And 
we  think  the  delegation  of  such  function  and 
the  extenbof  its  delegation  must  have  clear  ex- 
pression or  Implication.  The  Act  of  1909  doea 
give  a  power  to  the  Secretary,  bnt  the  power 
Is  not  absolute;  it  is  expressed  with  <iuRlIflc&- 
tlcai.  The  government's  contention  makes  It 
absolute,  having  no  limit  but  the  discretion 
of  the  Secretary.  The  contention  gives  the 
qualification  no  purpose,  makes  it  simply 
a  confusion  or  clumsiness  of  words.  Bnt  why 
are  they  to  be  so  regarded?  Congress  did  not 
have  to  disguise  Its  purpose  or  furtively  ac- 
complish It  And  If  Congress  accidentally  fell 
Into  the  equivocal,  the  resulting  uncertainty 


S  MS  Mme  topic  uaKBY-NUtCBER-in  all  Ker-NomlMMa  DlgwU  and  InOaaSl  [  Q 
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miut  be  resolved  by  the  appUGatloii  of  the 
Blmple  rule  of  coDslderliig  all  tlie  words  of  & 
statute  In  Uielr  proper  d^>endence.    Revert- 

Slog  then  to  the  statute,  we  discover  that  It 

•  was  at  pains  to  'express  clearly  the  power  to 
'increase."  If  It  had  beeo  Intended  to  give 
the  power  to  "decrease" — an  accuratel;  op- 
instte  power— It  would  have  been  at  equal 
pains  to  have  explicitly  declared  It;  and  thus 
the  unlimited  discretion  In  the  Secretarr  con- 
tmded  for  by  the  goTemment  would  bare  been 
■dmply  and  directly  conferred  and  not  left  to 
be  guessed  from  a  clrcumlocatlon  of  words  oi 
to  be  picked  out  of  a  questionable  ambiguity. 
We  say  quesdouable  ambiguity  because  Its  ex- 
istence can  be  readily  disputed.  If  It  exists  at 
all  It  exists  In  the  word  "Ox"  In  the  collocation 
"fix  the  comi)eiisatioD.''  But  the  Instant  slg- 
nlUcaaon  of  the  word  Is  the  opposite  of 
change — It  declares  stability  and  conflnDatlon 

1  ~^nd,  giving  it  this  sense,  it  is  the  natural 
complement  of  the  power  to  increase,  estab- 
lishes the  increase  (Uxes  it)  thereafter  as  the 
l^al  compensation.    And  this,  we  think,  la 

^  the  proper  construction,  direct,  intelligible 
knd  adequate. 

It  la,  however,  urged  that  the  act  implies 
intn|iiniTii  and  maximum  salaried,  eaiiedally 
of  inspectors,  and  also  the  power  of  classifl- 
cation  of  inspectors.  We  are  not  called  upon 
to  dispute  It.  The  fact  or  the  power  does  not 
enlarge  the  authority  to  increase  salaries 
Into  an  authority  to  decrease  them.  The 
power  given  can  otherwise  be  accommodated. 
We  think,  therefore,  that  the  Court  of 
Claims  erred  in  dismissing  Oie  petition  and 
Its  Judgment  Is  reversed  and  the  case  remand- 
ed for  further  proceedings  la  conformity  with 
this  opinion. 
Do  ordered 


(M  u.  8.  ut) 


COBDOTA  T.  QRANT. 


No.  104. 

OovBTB    «=>886(d)~Su7Ki3a    ComtT— Dawn 
TO  DiSTBicT  CouBT — JnaisDiOTTON  —  Bun 
Involviko  CoHBrBOonoH  or  Tbxatt. 
Suit  to  try  title  to  land  In  Texas  between 
preaant  and  former  bed  of  Bio  Oraiid«^  District 
Court's  Jurisdiction  of  which  was  based  on  di- 
vecalty  of  citizenship,  held,  notwithstanding  al- 
legation in  answer  as  to  treatiea  contracting  for 
boundary  commission  with  excludve  JuiisdicticHi, 
not  to  Involve  construction  or  validly  of  trea^, 
so  as  to  allow  it  to  be  brought  directly  to  8n- 
preoM  Oonrt  for  review. 


larta  Cordova.  Ja^nnoit  for  plaintiff,  and 
defendant  brings  wror.    Writ  dtemlaaed. 

Mr.  F.  G.  Uorrls,  of  m  Psso,  Tex.,  for 
plaintiff  In  error. 

Messrs.  Walter  B.  Grant,  of  Boston,  Mass., 
and  T.  J.  Been,  of  EI  Paso,  Tex.,  for  d»- 
fradant  in  error. 

*Mr.  JustlGe  HOLMES  deUveied  the  oidnion  ? 
of  the  Ooart 

This  is  an  action  a£  trespass  to  try  title 
bo  land  In  Texas  lying  betweoi  the  present 
and  former  bed  of  the  Bio  Qrande.  ISm 
plaintiff  (the  present  defendant  In  error)  al- 
leged that  his  testator  and  thoee  under  whom 
the  latter  claimed  had  held  the  land  under 
color  of  title  from  the  State  of  Texas  for 
the  several  statutory  periods  oC  limitation, 
and  that  the  defendant  unlawfully  entered 
when  the  plaintiff  had  the  legal  title  in  pos- 
session as  devisee.  The  Jurisdiction  of  the 
District  Court  was  based  upon  dlveralt;  of 
citizenship.  The  defendant  pleaded  that  the 
plaintiff's  title  depended  up<»i  whether  the 
land  was  within  the  United  States,  and  that 
that  depended  upon  whether  the  Bio  Grande, 
established  as  the  boundary  in  1862,  had 
changed  its  channd  In  such  a  way  as  to  con- 
tinue to  be  the  boundary  or  not — the  land  in 
question  having  been  upon  the  Mexican  side 
of  the  river  lo  1852  and  now  being  mi  the  ^ 
side  of  the  United  States.  Ttia  defendant^ 
■went  on  to  allege  that  while  the  United* 
States  now  exercises  a  de  facto  Jurisdiction 
over  the  territory  where  the  land  lies,  it 
does  BO  with  the  admlssicm  by  treaty  and 
diplomatic  correspondence  that  the  boundary 
Is  unsettled,  and  that  "the  treatiea  and  acts 
of  the  respective  govemmeota  placing  said 
boundary  disputes  within  the  Jurisdiction  of 
certain  special  authorities,  of  which  this 
court  must  take  Judicial  notice,  must  neces- 
sarily have  deprived  the  courts  of  each  of 
said  republics  of  Jurisdiction,"  etc.  On  thla 
ground  it  wsa  prayed  that  the  Court  either 
dismiss  the  case  or  stay  the  trial  until  the 
boundary  should  be  established.  Subject  to 
this  the  defendant  pleaded  not  guilty  and 
the  tei  years  statute  of  limitation  of  Texas. 
The  plaintiff  demurred  to  the  plea  to  the 
Jurisdiction  as  showing  on  its  face  that  the 
United  States  and  Texas  were  exercising  de 
facto  Jurisdiction  over  the  land;  set  up  that 
it  was  agreed  between  the  United  States  and 
Mexico  that  Mr.  Wilbur  Keblinger  should  de- 
cide what  lands  in  the  disputed  territory 
were  proper  subjects  of  litlgaUtxi  in  the 
courts  of  the  United  States  and  of  Texus, 
that  he  had  decided  this  land  to  be  such,  and 
that  his  flndlng  had  bem  acquiesced  In  by 
both  governments.  He  further  alleged  that 
the  Government  of  the  United  States  always 
bad  claimed  and  now  claims  the  land 
as  btionglng  to  the  United  States,  and  ha 
denied  all  the  defendant's  allegations  of  facL 
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It  waa  agreed  that  tbe  patents  from  tbe 
State  of  Texas  osder  whliA  tlie  plaintiff 
daimed  bounded  tbe  grants  od  the  Bio 
Orande,  and  that  if  the  addltlMiB  now  In  con- 
trorerv  bad  been  made  by  accretion,  tbe? 
belonged  to  tbe  plaintiff.  It  also  was  ad- 
mitted, and  agreed  tbat  tbe  Court  In  decid- 
ing npon  the  demurrer  might  notice,  that  Qie 
United  States,  tbe  State  of  Texas  and  tbe 
County  and  City  of  EH  Paso  were  then  and 
for  many  years  before  exercising  govern- 
« ment  CMitrol  and  political  Jurisdiction  over 
i  the  iH^^>erty  In  question  and  that  the  United 

*  States  and  'State  had  enforced  their  laws 
over  tbe  whole  of  the  same.  It  was  agreed 
further  tbat  tbe  Conrt  might  take  notice  of 
the  correspondence  between  tbe  Secretary  of 
State,  the  Mexican  Ambassador  and  Keb- 
llnger,  tbe  opinion  of  the  Boundary  Commla- 
sion,  and  the  action  of  the  United  States 
t&ereon.  It  appeared  from  tbe  documents 
that  tbe  United  SUtes,  while  admitting  tbat 
the  bonndary  line  was  In  question  between 
tbe  two  countries,  never  had  admitted  any 
derogation  of  Its  de  facto  Jurisdiction  over 
tbe  tract;  tbat  it  bad  suggested  to  tbe  Fed- 
eral Courts  that  as  a  matter  of  comity  they 
sbonld  not  put  Into  execution  writs  of  eject- 
ment, etc^  against  persons  alleging  Mexican 
titles,  but  tbat  It  found  It  necessary  to  limit 
tbla  G(«nity  so  as  to  exclnde  from  It  persons 
who  bad  no  prima  fade  Mexican  titles  In 
order  to  stop  occupation  by  squatters  wbo 
were  taking  advaatage  of  the  QoTemment's 
forbearance.  Keblinger  was  awcrinted  to 
determine  what  persons  Showed  a  prima  fade 
title.  He  decided  against  tbe  defendant  and 
with  tbe  sanction  of  the  Government  Inform- 
ed the  plaintUT  that  tbe  Ooverament  would 
not  object  If  be  should  proceed. 

T^e  District  Court  sustained  the  demurrer 
to  the  plea  to  the  Jurisdiction  and  tbe  only 
color  of  rlgbt  to  bring  the  case  to  this  Court 
by  direct  appeal  consists  In  a  suggestion  tbat 
the  construction  of  a  treat?  is  Involved. 

The  dedaloa  of  a  court  tbat  it  has  Juris- 
diction on  tbe  ground  taken  by  the  demurrer 
simply  means  tbat  the  Court  flnds  the  Gov- 
ernment In  fact  asserting  Its  authority  over 
tbe  territory  and  will  follow  Its  lead.  It 
does  not  matter  to  such  a  dedslon  tbat 
tbe  Government  recognizes  tbat  a  foreign 
power  Is  disputing  Its  right  and  that  It  is 
making  efforts  to  settle  the  dispute.  Tbe 
reference  to  Keblinger  and  his  finding  are 
important  cmly  as  showing  tbat  there  Is  no 
present  requirement  of  comity  to  refrain 
from  exercising  the  Jurisdiction  whldi  In  any 
H  event  tbe  Courts  possess.    Jurisdiction  Is  pow- 

•  er  and  matter  of  fact.  'The  United  States 
has  that  power  and  the  Courts  may  exercise 
tbeir  portion  of  It  unless  prohibited  in  some 
constitutional  way. 

If  tbe  passage  quoted  from  the  answer  is 
suffldent  to  open  tbe  contention  that  treaties 
had  contracted  for  tbe  establishment  of  a 


boundary  commission  with  exduslve  Juria- 
diction  and  so  bad  prohibited  the  Courts 
from  dealing  with  the  qoestl<Hi,  nether  tbtt 
validity  nor  tbe  construction  of  any  treaty 
was  drawn  in  questlcHi ;  or  if  an  attenuated 
question  can  be  discovered  it  Is  no  mor» 
than  formaL  A  commission  sat  under  the 
last  of  tbe  treaties  and  its  action  was  re- 
jected by  the  Government  as  aborttve.  A* 
the  Government  had  withdrawn  its  sugge*- 
tlon  of  comity  so  far  as  the  present  casv 
Is  concerned,  there  was  no  reasoo  why  tbft 
Court  should  not  proceed  to  trial,  and  there  I» 
no  reason  why  tbe  present  writ  should  not 
be  dismissed  as  It  was  In  Warder  v.  Loomlsy 
197  U.  S.  619.  2B  Sup.  Ot.  T96.  49  I*  Ed.  909> 
and  in  Warder  t.  Cotton.  207  U.  S.  682,  2& 
Sup.  Ct.  259,  S2  L.  Ed.  350.  It  foUowa  that 
some  other  quesdoos  argued  cannot  be  dls- 

Writ  ot  error  dismissed. 


No.  89. 

1.  Cabbdcrb  «s321S(3)— LufiTiHo  Ijabilitt-> 

NOTICS  OT  Claiu. 
Btipnlatlon   In   contract  of  interstate  ahlp- 
ment  of  cattle,  conditioniDK  carrier's  liability  for 
Injuries  on  written  notice  of  claim  In  10  days 
after  unloadiiiK,  Is  valid. 

2.  CABBiua  «=>218(11>— Notice  or  Claik— 
WAivm. 

QrcamBtsncea  as  to  knowledge  (rf  Injuries 
by  carrier  or  its  agent,  \eli  not  to  show  waiver 
of  written  notice  ol  claim  within  10  days  sttM 
unloading,  sditulated  in  contract  ot  interstate 
■hlpment  of  cattle  as  condltlou  of  carrier's  lia- 
bility for  Injuries. 

Mr.  Justice  McKenna  and  Ur.  Justice  ClaAs 
dissenting. 

In  Error  to  the  United  States  Circuit  OotnC 
of  Appeals  for  tbe  Ninth  Circuit. 

Action  by  Prank  B.  Stewart  against  tb* 
Southern  Fadflc  Company.  Judgment  for 
plaintiff  was  affirmed  by  the  Circuit  Court 
of  Appeals  (147  C.  a  A  630,  233  Fed.  90«. 
and  defendant  brings  error.  Reversed  and 
remanded. 

See,  alsOh  24S  U.  S  3B9,  562,  38  Sup.  Ot  1«^ 
203,  62  U  Bd.  S4S,  472.  g 

'Messrs.  Henley  C.  Booth,  of  San  Francisco,  * 
Cal.,  William  B.  Barr,  Charles  H.  Bates,  and 
O.  F.  B.  Ogllby,  all  of  Washington,  D.  0„ 
and  William   F.  Herrin,  of  San  Frandsco, 
Cal.,  for  plaintiff  In  error. 

Messrs.  P.  H.  Hayes  and  Thomas  Ann- 
atrcmg,  Jr.,  both  ot  Pboenlx,  Ariz.,  fOr  de- 
fmdant  in  error. 
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SB  SUPBBUII  OOUBT  BBFORTOB 


<Oct.Terni,  ' 


Ur.  Jaitlce  HcRBTNOIiDS  deUrered  the 
opltiloii  of  the  Court 

Stewart  sued  lor  damages  sustained  In 
transit  by  dairy  cowa  deUvered  July  1,  1813, 
to  plaintiff  In  error  for  shipment  over  Its 
railroad  from  California  to  Phoenli,  Arizona, 
nnder  a  "live  stock  shipping  order  contract 
and  bin  of  lading"  signed  both  by  blmsell 
and  it,  which,  among  other  ttHngs,  provided : 
"Second  part;  [the  Bhipper]  hereby  further 
agrees  that  In  case  an;  loss  or  damage  shall 
have  been  sustained  lor  which  first  psrty  is 
liable,  dduasd  or  claim  for  such  loss  or  dsmaxs 
will  be  made  by  second  party  on  the  freifht 
dalm  agent  of  first  party  In  writing,  within  ten 
days  after  unloading  of  the  live  stock ;  snd  that 
in  event  of  tsllare  so  to  do  all  claims  for  loss 
or  damage  In  the  premises  are  hereby  expressly 
waived,  released  and  made  void,  and  It  is  also 
ezpreesly  agreed  by  second  party  that  the 
amount  to  be  by  Mm  claimed  (or  each  animal 
as  described  herein,  so  lost  or  dsmaged,  shall  be 
n  adjDSted  on  basis  of  value  at  time  and  place  of 
2  shipment,  not  exceeding  the  dedared  value  as 
*  hereinbefore  set  forth,  and  on  which  *declBred 
value  the  rate  or  rates  of  transportatioD  here- 
inbefore named  by  first  party  are  based,  and 
in  no  event  Is  there  to  be  any  recovery  from 
first  party  or  its  lessors  (or  any  loss  of  or  dam- 
age to  said  live  stock,  from  whatsoever  cause 
arising  in  excess  of  the  dedared  value  herein- 
before set  forth." 

As  one  ground  of  defense  the  company  ro- 
lled upon  non-compliance  with  the  above- 
<Iiioted  provlsicn.  In  reply  the  shipper  al- 
leged snd  at  the  trial  Introduced  evidence 
tending  to  establish  facts  and  drcnmstances 
as  ftdlowa: 

He  admitted  that  the  cattle  were  unload- 
ed and  received  by  him  July  S,  1913,  at 
PbwDix  and  that  he  made  no  written  claim 
for  loss  or  damage  upon  any  agent  of  the 
carrier  within  ten  days  thereafter.  But  he 
denied  that  he  could  have  given  notice  of  his 
daim  within  aach  time  or  that  he  bad  waiv- 
ed or  released  It. 

He  alleged  tbat  on  July  4,  1913,  and  snb- 
■equently  the  carrier  bad  full  knowledge  of 
Injuries  sustained  by  the  cattle;  that  they 
were  unloaded  into  Its  stock-pens  at  Yuma 
July  4,  1913,  and  prior  to  reloading  five  died ; 
that  they  remained  In  the  stotA-pena  there 
without  shelter  or  protection  nine  hoars, 
under  care  of  carrier's  agents;  that  upon  re- 
loading It  provided  an  additional  car  for  sick 
and  crippled  cows;  that  at  various  points 
en  route  the  train  oflScIals  received  inquiries 
from  other  railroad  officials  as  to  ctmditlons 
and  after  arrival  at  Phcenlx  one  of  the  crip- 
pled animals  remained  several  days  In  a  car ; 
that  immediately  after  unloading  at  Phoenix 
and  dally  until  October  21,  shipper  and  the 
railroad  agents  were  In  communication  rel- 
ative to  damages  sustained ;  that  the  nature 
and  extent  of  injuries  to  cows  which  arrived 
at  destination  alive  made  It  impossible  to 
determine  vritbln  ten  days  the  extent  of  dam- 
age Bostalned;  uid  that  a  number  of  cattle 


died  many  da^a  after  their  arriral  at  Phte- 

nlx. 

He  farther  alleged  that  about  October  21,  ^ 
1913,  after  repeated  efforts  to  determine  the} 
damages,  shipper  made  'demand  In  writing* 
for  $1,S70  and  on  December  15th,  as  soon  as 
he  WAS  able  to  ascertain  nature  and  extent  of 
the  injuries,  made  written  demand  for  {2,69S; 
that  the  carrier  bad  repeatedly  waived  re- 
quirement for  demand  within  ten  days  by 
rec(«nlzlng   the  shlpiter'a  right  to   recover 
something  and  attranptlng  to  settle  and  com- 
promise;   and   that  subsequent  to  October 
21st  carrier  tbroogh  Its  claim  agents  had 
twice  attempted  to  adjust  with  tbe  mblmer 
the  loss  and  damage  sustained. 

nie  trial  court  refused  to  direct  a  rerdict 
In  defendant's  favw.  Among  other  things. 
It  said  to  the  jury; 

"I  diarge  you  as  a  matter  of  law  that  If  yon 
believe  the  defradaut  or  its  agents  or  employes 
did  know  that  five  or  more  of  the  cattle  died 
wbile  In  transit,  and  also  believe  that  the  de- 
fendant was  negotiating  with  the  ptaintiS  for  a 
settlement  of  bis  claim,  and  that  tbe  defendant 
knew  that  the  cattle  had  been  Injured  as  slleged 
in  the  plsintiff's  complaint,  then  the  pislntiff 
wss  relieved  and  released  from  the  giving  of 
such  notice  of  loss  or  injury  within  ten  days  as 
required   by   the   said   provisions  of   said   oon* 

The  Circuit  Court  (tf  Appeals  affirmed  a 
judgment  entered  upon  verdict  for  tbe  ship- 
per July  8,  1916  (233  Fed.  956,  147  0.  a  A. 
630),  and.  In  the  course  of  its  opinion,  said: 

'TThers  was  proof  tending  to  snstsln  all  the 
facts  so  alleged  in  tbe  [plaintiff's]  reply.  We 
think,  therefore,  that  the  conrt  below  commit- 
ted no  error  In  Instructing  tbe  Jury  that  in  view 
ot  tbe  evidence,  if  they  found  It  to  be  true,  the 
plaintiff  was  relieved  and  released  from  giving 
notice  within  the  WX  days." 

We  have  jurisdlctioo  and  tbe  motion  to 
dismiss  based  upon  another  view  la  denied. 
See  Southern  Padflc  Co.  t.  Stewart,  24H 
IT.  8.  3Sd,  38  Snp.  Ct.  130,  62  L.  Ed.  84S,  and 
245  U.  S.  662,  38  Sup.  Ct  203,  62  L^  Bd.  4T2. 

[t,l]  Considering  the  principles  and  con- 
clusions approved  by  oar  (pinions  In  St  Lou- 
Is,  I.  Mt.  &  So.  Ry.  Co.  V.  Starblrd,  243  U.  8. 
092,  37  Sup.  Ot  462,  61  K  Kd.  91T,  and  EMe 
R.  IL  Go.  V.  Stone.  244  U.  S.  832.  37  Sup.  Ct. 
633,  61  L.  Ed.  1173  (announced  since  the 
Judgment  below),  and  the  cases  therein  dted,  s 
no  extended  discussion  Is  necessary  *to  show  7 
that  upon  the  facts  here  dlBclosed  Qie  sttpn- 
lation  between  the  parties  as  to  notice  In 
writing  within  ten  days  of  any  claim  tar  dam- 
ages was  valid.  And  we  also  think  those 
opinions  make  It  clear  that  the  drcumBtanc- 
es  relied  upmi  by  the  shipper  are  Inadequate 
to  show  a  waiver  by  the  carrier  of  written 
notice  as  required  by  the  contract 

The  trial  court  erred  In  giving  to  the  Jury 
the  Instractton  quoted  above ;  and  It  iibould 
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bare  granted  Ot9  canter's  reqneat  lor  *  Hr 
reeled  rerdict. 

The  Judgment  of  the  court  la  reTereed  and 
the  canae  remanded  tor  farther  ^«ceedlnga 
in  conformity  with  thU  opinion. 

Beveraed  and  remanded. 

Mr.  Jnatlce  HcEENNA  and  Ur.  Jnatlce 
^■AgTTin  dlasent. 


<M  O.  s.  tSO) 


COHN  T.  MAiONB. 


No.  86. 


L  BAiTKatJPTCT  «=>143(I2)— I-i>s  Ihbdkahci 
PoLiciEa— HiOHTB  or  TausTKE. 
The  cash  aurrender  value  of  policies  on 
bankmpt'a  life,  the  beDe&dariei  In  which  he 
coald  change,  la  property  which  he  could  have 
tcanaferred  prior  to  bankraptcj,  m>  that  rifht 
thereto  paaaed  to  the  tmitee. 

2.  iMernuHcx  «:s687  —  Lm  itimaAwcM 
CHAnax  or  BEEtEncuBT. 
Cfiv.  Code  Ob.  1910,  |  2408,  relative  to  life 
tnsu ranee,  prnvidln;  aasnred  mar  direct  tbe 
moner  to  ba  paid  to  an;  of  varioua  clasaes,  and 
on  audi  direction,  given  and  asaented  to  by  in- 
anier,  no  otber  person  can  defeat  It,  doea  not 
prevent  ininred,  after  auch  a  direction,  making 
a  change  in  beneflciary  aa  antboriied  by  the 

On  Writ  of  Certiorari  to  the  United  States 
drcolt  Court  of  Appeals  for  the  Fifth  Clr- 
cnit. 

In  tbe  matter  of  the  bankraptcy  of  A.  S. 
Oohn.  Petitions  by  B.  A.  Malone,  tmatee 
faankmptcy,  to  superintend  and  revise  de- 
crees denying  his  right  to  policies  on  the 
life  of  bankrupt,,  were  granted,  and  the  de- 
crees reversed,  by  the  Circuit  Court  of  Ap- 
peals (23e  Fed.  882,  190  0.  C.  A  144),  and 

Sbankmpt  brings  certiorari.     Affirmed. 

•  'Messra.  J.  R.  PotUe,  of  Albany,  Ga., 
George  8.  Jones,  of  Macon,  Oa.,  Jnmee  Mcin- 
tosh, of  New  York  City,  and  J.  W.  Kleve  and 
L  J.  Eofinayer,  both  of  Albany,  Oa.,  for  petl' 

Uessrs.  Satn  8.  Bennet,  of  Albany,  Oa., 
Alexander  Akerman  and  Charles  Akennan, 
twtb  of  Maoon,  Oa.,  and  John  D.  Pope  and 
H.  A.  Peacock,  both  of  Albany,  Oa.,  for  re- 


Hr.  Jnstlce  M<^EYNOLDS  d^vered  the 
opinion  of  tbe  Court. 

In  1902  and  1900  the  bankmpt  took  out 
two  poUdes  on  Us  life  in  the  Penn  Mntnal 
Ufe  Insurance  Company,  loaa  under  one  pay- 
able to  his  "executors,  administrators  or  as- 
signs," under  the  other  to  his  slMer  and 
ferother  with  flill  pcnrer  In  the  assured  "while 


this  policy  Is  in  force  and  not  prertonsly  as- 
ilgned,  to  change  tbe  present  beneflclarr  or 
benefldarlea."  By  formal  written  Inatru- 
menta  dated  July  16,  1910,  he  assigned  both 
policies  to  bis  wife  "it  she  outlives  me,  other- 
wise to  my  estate,  with  tuU  power  to  the  in- 
sured to  change  the  beaefidary  or  surrender 
this  policy  to  said  company  at  any  time,  this 
!  done  by  instmment  In  writing  noder  his 
hand  and  seal  to  l>e  recorded  at  ttie  home  of- 
fice of  the  company." 

[1, 1]  While  both  poUdes  were  In  the  bank- 
rupt's  possession,  the  trustee  demanded  them 
In  order  that  their  cash  surrender  value  might 
be  secured  and  distributed  under  Bankruptcy 
Act  July  1,  1898,  c.  641,  80  Stat  S44  (Comp. 
St  fl  9585-9656).   ^Ihe  bankrupt  defended  up- 
on two  grounds:    First  that  tbe  cash  >nr-a 
render  value  was  not  property  which  could  || 
have  been  transferred  by  him  prior  *ta  bank-  • 
ruptcy;    and,  second,  that  the  assignment  to 
his  wife  could  not  be  defeated  by  tbe  trustee 
because  protected  by  section  2498,  Georgia 
Code  1910,  which  provides: 

"The  aanired  may  direct  the  money  to  ba 
paid  to  his  penonal  representative,  or  to  bla 
widow,  or  to  his  diildren,  or  to  his  assignee;  end 
upon  auch  directfott  given,  and  assented  to  b] 
the  insurer,  no  other  person  cvi  defeat  the  lame 
But  the  assignment  is  good  without  such  as- 


The  aicult  Court  of  Appeals  hdd  both 
grounds  of  defense  bad  236  Fed.  882,  160 
C.  0.  A.  144.  As  to  tbe  first  Its  ruling  ac- 
cords with  the  doctrine  recently  announced 
in  Cohen  r.  Samuels,  246  U.  S.  60,  38  Sup. 
Ct  36,  62  L.  Ed.  14a  In  respect  of  the  sec- 
ond ttast  court  declared: 

"Nothing  In  die  terms  of  tbe  atatnte,  espe<^}' 
ly  when  they  are  conaidered  in  the  ligbt  of  the 
drcnmatances  of  its  enactment  Indicates  that 
It  had  any  other  pnrpoae  or  effect  than  to  deny 
to  any  one  other  than  the  araured  hlniseU  the 
power  to  defeat  a  direction  by  him  to  pay  to  hia 
persoual  representative,  or  to  his  widow,  or  to 
hii  children,  or  to  his  assignee,  the  money  pay- 
able in  a  life  policy  IsBoed  to  him.  The  provi- 
sion does  not  purport  to  make  every  audi  direc- 
tion by  the  asaored  irrevocable  by  him,  or  to  in- 
validate a  stipulation  in  a  life  poller  giving 
the  assured  the  right  to  change  the  benGQciary 
at  any  time  during  the  coDtinuBuce  of  the  policy. 
The  statute  put*  a  direction  by  the  assured  to 
pay  to  his  widow  on  the  aame  footing  as  one  to 
pay  to  his  asaignee.  If  a  policy  is  assigned  as 
aeenrity  tor  a  debt  which  the  assured  pays 
during  hia  life,  certainly  the  statute  la  not  to 
be  given  Uie  effect  o(  putting  it  out  of  the  power 
of  the  assured  to  change  the  beneBciary  upon 
the  reassignment  of  the  policy  to  him  by  tlie 
satisfied  creditor.  Nothing  in  its  terms  Justlties 
giving  it  a  different  operation  or  effect  in  ths 
case  of  a  direction  to  pay  to  the  widow.  Weia 
are  not  of  opinion  that  tbe  proviaion  quoted  had  S 
the  effect  of  conferring  on  the  'bankrupt's  wife,* 
as  the  result  ol  her  having  tieen  named  as  the 
benefidary,  a  vested  and  indefeasible  Interest  la 


^sror  ot&tr  esMa  *••  m 


IS  tople  and  SBT-NaUBaB  la  all  K(7-Nuaib«r«d  DtgMU  sad  lodeiM 


n  8UPREHB  OOUBT  WSPOBTESB 


(Oct  Term, 


And  we  approve  its  conclusloii. 

Petitioner  has  not  complained  here  of  tbe 
action  below  concernlnf  a  third  poller,  Issued 
tj  the  New  York  lAte  Insurance  Company. 

The  Judgment  of  the  Circuit  Court  (^  Ap- 
peals is 


(14S  u.  8.  «I) 

CAVANAOGH  et  aL  t.  LOONEY,  Attoraej 
Oeoeral  of  Texas,   et  aL 


No.  107. 

1.  iNjuNcTioir   «=i8S(2)~Fedebal  Oouxn— 
PaocEBDiNGS  or  State  OrncEBS. 

While  federal  courts  may  enjoin  proceedLngS 
by  atate  officials  under  act  TioUtiTd  of  federal 
Conatitutloii,  it  should  not  be  done,  except  In 
a  case  reasonably  free  froni  doubt,  and  when 
necesESry  to  prarent  great  and  irreparable  In- 
Jvij. 

2,  iNJDNonoN  «=185— Pbixikimait  Ihjoho- 
TiOH— R  EFUB  AL— Disc  anion . 

Preliminary  injunction  against  proceedlngi 
by  regents  of  stat*  univerBity  to  condemn  land. 
Ml  tbe  ground  of  state  law  antboiizing  taking 
without  dne  proccsa  and  denying  equal  protec- 
tion of  laws,  Aeld  properly  denied.  In  the  ex- 
erdae  of  wise  discretion ;  allegsdon  of  IrrepaTB- 
Ue  loss  and  damage  appearing  fanciful,  in  view 
of  detailed  drcnmstancea. 

Appeal  from  the  DIatrict  Court  of  the 
United  States  for  the  Northern  IHatrlct  of 
Texa«. 

Suit  by  Hary  CaTanangh  and  another 
against  Ben  P.  Looney,  Attorney  General  of 
tbe  SUte  of  Texas,  and  others.  PreUmtoary 
injunction  was  denied,  and  plalntlfrs  appeal. 
AfOrmed. 

«     Bfr.  Josq^h  Manaon  HcCbrmlck,  of  Dallas, 

a  Tex.,  for  appellants. 


Mr.  Justice  McREYNOU>S  delivered  the 
cpinlou  of  the  Court. 

The  University  of  Texas  Is  a  state  Inatl- 
tutioa  under  Immediate  control  of  officers 
known  as  regents,  appointed  by  the  Governor, 
with  Its  principal  educational  departments 
In  Travis  and  Galveston  counties.  An  act 
of  the  Legislature,  approved  August  30,  1011 
(.S.  11.  No.  20.  c.  6,  General  Laws  Texas)  un- 
dertook to  authorize  the  regents  to  purchnse 
or  condemn  through  proceedings  in  the  dis- 
trict courts  such  lands  within  those  coun- 
ties as  tbey  might  deem  expedient  for  ex- 
tension of  campus  or  other  university  pur- 
IMises.    Afipellanta  bare  long  owned  and  used 


as  a  residence  b.omeBtt».i  tw«nty-«lx  acres  In 
Travis  county  desirable  as  an  additloa  to 
tbe  university  grounds.  Having  failed  In 
their  efforts  to  purdiase^  the  regatta  wwe 
about  to  meet  and  ask  tlie  Attorney  General 
to  inatltute  proceedings  to  condemn  tills  to.- 
ttre  tract  Thereupon  appellants  Instituted 
this  proceeding  against  them  and  the  Attor- 
ney General  in  the  United  States  District 
Court  seeking  to  restrsin  their  threatened 
actloi^— 

"on  the  ground  [among  others]  that  said  law 
couflicts  with  the  Constitution  of  the  United 
States,  In  thst  the  defendants  are  thereby  pre- 
tendedly  authorized  to  take  platutlffs'  property 
withont  dne  process  of  law,  and  plaintiffs  are 
thereby  deprived  of  the  equal  protection  of  the 
Uws." 

They  alleged  invalidfty  of  the  act  because 
in  conflict  with  both  state  and  federal  Coo- 
stltntions  and  averred: 

"^at  unless  restrained  b;  writ  from  this 
bonorshle  court  the  said  defendants  constitut- 
ing the  board  of  regents  of  the  University  of 
Texas  will,  at  their  next  meeting  aforesaid,  re-^ 
quest  the  Attorney  General  to  file  a  petition  In  9 
the  dls'trict  court  of  Travis  county  for  the  con-  • 
demnatlon  of  their  property  or  a  part  thereof 
under  said  pretended  act,  snd  thst  tbe  said 
Attorney  Genera],  unless  so  restrained,  will 
comply  with  said  request  of  the  board  of  regonta, 
acting  under  said  puri)orted  act,  and  that  the 
filing  of  such  petition  will  csnse  Irreparable  loss 
and  damage  to  your  petitioners  by  Impounding 
their  property  In  court  pending  the  disposition 
of  said  proceeding  and  will  doud  tbe  titie  there- 
to and  prevent  the  vending  of  same  or  any  part 

The  challenged  act  provides:  TliBt  If  tbe 
regents  cannot  agree  with  the  owners  for 
purchase  they  shall  reqneet  the  Attorn^ 
General  to  file  petition  In  the  district  court 
of  the  county,  describing  .the  land,  stating 
purpose  for  wblch  desired,  and  praying  that 
Its  value  be  ascertained  and  decree  be  enter- 
ed vesting  Utie  thereto  In  the  state;  tliat 
upon  filing  Buch  petition  the  owner  ahall  be 
dted  as  in  other  dvil  causes;  that  at  the 
first  term  thereafter  the  cause  shsU  be  tried 
by  a  Jury  upon  a  single  issue  as  to  the  val- 
ue of  the  land  and  the  decision  of  such  Jury 
shall  be  flnal — provided  there  shall  be  a 
right  of  appeal  aa  in  other  dvll  cases ;  Qist 
when  the  value  has  been  ascertained  and  the 
conrt  satisQed  therewith  It  shall  enter  b 
decree  vesting  titie  but  not  until  such  amount 
together  wltb  all  reasonable  costa  and  ex- 
penses including  reasonable  attorney's  fees 
shall  be  paid  to  the  owner  or  Into  court  for 
his  benefit. 

It  is  allied  that  the  act  of  1911  eepedally 
ofCends  the  ConstitutloD  of  Texas  because  a 
local  law  passed  without  the  required  notice; 
and  tbnt  it  Is  bed  under  both  federal  and 
state  Constitutions  because  (1)  It  delegates 
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to  the  board  of  regenti  pow»  to  detecmlna 

nhat  property  is  reasonably  necessary  for 

tlie  purposes  mentioned  and  forbids  iDqnlry 

concerning  tbis  by  the  conrt;    (2)  It  forbids 

.  inquiry  into  tbe  damages  to  the  remaUider 

■|of  ft  tract  wbere  a  part  only  la  taken;    and 

*  (3)  It  permits  the  state  *to  acquire  tee  simple 

title  to  property  which  thereafter  may  be 

sold.     It  la  further  allied  that  appellants' 

property  la  so  situated  that  to  take  a  part 

would  necessarily  cause  serious  damage  to 

tha  remainder. 

A  special  court  assembled  as  provided  by 
section  266,  Judicial  Code  (Act  March  3,  IDll, 
c  281,  Se  Stat  U62  [Comp.  St.  I  1243J),  de- 
nied application  for  preliminary  injunction 
withont  oiilaion  and  allowed  this  direct  ap- 
peal. 

{I]  It  Is  now  setUed  doctrine— 
"that  individuals,  who,  as  officers  of  the  itats, 
ars  dotb«d  with  tome  duty  In  regard  to  the  en- 
toreemeat  of  the  laws  of  the  state,  and  who 
thrtaten  and  are  about  to  commence  procecdinss, 
dtber  of  a  dvll  or  criminal  nature,  to  enforce 
against  parties  affected  an  unconstitutional  act, 
violating  the  federal  Constitution,  may  be  en- 
joined by  a  federal  court  of  eqaity  from  such 
action."  Kx  parte  Young,  209  U.  S.  123,  155, 
108,  28  Sup.  Ct.  441,  62  L.  Ed.  714.  13  L.  a 
A.  <N.  S.)  982,  14  Ann.  Cai.  TM;  Western 
Union  Telegraph  Co.  v.  Andrews,  216  U.  B. 
166,  166.  167,  30  Sup.  Ct  286,  54  L.  Gd.  430; 
Home  Tel.  &  Tel.  Co.  t.  Iios  Angeles,  227  U. 
S.  276,  283,  33  Sup.  Ct.  312,  57  L.  Ed.  610; 
Tmaz  V.  Raich,  239  U.  S.  83,  3T.  36  Sup.  Ct 
T.  60  L.  Ed.  131,  L.  B.  A.  10160,  540,  Ann. 
Ces.  1917B,  283 ;  Greene  v.  Louis  &  Interurban 
R.  R.  Co.,  244  U.  B.  490.  DOS.  37  Sup.  Ct  67S, 
61  L.  Ed.  1280,  Ann.  Ces.  lOlTE,  88. 

But  no  such  Injunction  "ought  to  be  grant- 
ed unless  In  a  case  reasonably  free  from 
doubt."  and  when  necessary  to  prevMit  great 
and  Irreparable  injury.  Ex  parte  Tonag, 
supra.  209  n.  6.  186,  28  Sap.  Ct.  441,  62  I^ 
Ed.  714.  13  L.  R.  A.  (N.  S.)  B32,  14  Ann.  Cas. 
764.  The  Jurisdiction  should  be  exercised 
only  where  intervention  Is  essential  in  order 
effectnally  to  protect  property  rights  against 
injuries  otherwise  Irremediable. 

[I]  When  considered  In  connection  with  es- 
tablished mles  of  law  relating  to  the  power 
of  eminent  domaiti,  complainants'  allegation 
of  threatened  "irreparable  loss  and  damage" 
appear  fandful.  The  detailed  drcumstances 
negative  such  view  and  rather  tend  to  sup- 
port the  contrary  one.  Nothing  indicates 
that  any  objections  to  the  validity  of  the 
statute  could  not  be  presented  in  an  orderly 
way  before  the  state  court  where  defendants 
intended  to  Institute  condemnation  proceed- 

?*'lngs;  and  If  by  any  chance  tha  state  courts 
should  finally  deny  a  federal  right  the  ■ap- 
propriate and  adequate  remedy  by  review  here 
Is  obvious.  Bxerdsing  a  wise  discretion  we 
think  the  conrt  twiow  properly  denied  an 
Juicdoa    Upon  the  record  it  was  not  called 


upon  to  inquire  nanowly  Into  Qia  disputable 
points  urged  against  the  statute.  No  more 
are  we. 

The  Judgment  of  tha  conrt  tielow  li 

Affirmed. 


No.  857. 

1.  COUUEBd  «s>33— "IimBBTATK  OOHKKBOI*' 

— LiQUOB  OR  Pasukokk's  Pusoir. 
Transportation  of  Uqnor  on  the  person  et  a 
passenger  from  aa»  state  to  another  is  'inter' 
state  commerce,"  within  the  regulatory  powar 
of  Congress. 

[Ed.  Note.— For  other  deSnitlans,  see  Words 
and  Phrases,  First  and  Secmid  Series,  lately 
state  Commerce.] 

2,  Comimcx  «=a33  —  iHTBBffrATK  Couotaci 
— Beed  AxxKoxxnT, 

Reed  Amendment  (part  of  section  6  of  Act 
March  3,  1917  [Comp.  St  1913,  f|  S7S9a, 
10387a-10387c]),  dedarlng  a  punishment  for  one 
causing  liquor  to  be  transported  In  interstate 
commerce,  except  tor  certain  puriioses,  Into  a 
state  whose  laws  prohibit  its  manufacture  or 
sale  there  for  beverage  purposes,  providing  that 
nothing  therein  shall  authorise  shipment  of  Uq- 
nor into  a  state  contrary  to  its  laws,  held,  in 
Tlew  of  the  prior  Wilson  and  Webh-Kenyon 
Acts  (Comp.  St  H  8T38,  8T39),  not  intended 
merely  to  aid  the  state  law,  but  to  apply  to 
Uqnor  which  a  person  was  bringing  in  for  hla 
own  consumption,  sa  aUowed  by  the  state  law. 
S.  Coucxaci  «=>56  —  ReoqimLTIOIT  bt  Ooh* 

G IKSS— PaoBiBrnoH. 
Power  of  Congress  to  regulate  commerce 
may  in  proper  case*  take  the  cbaraeteF  of  pt^ 
hlbltion. 
4.  Comzacs  4=98(1)  —  Coifnjtmne  Stais 

ANO  Fedsbal  Laws. 
Congress  having  exorcised  it*  authority  is 
a  matter  within  ita  control,  conflicting  stals 
laws  must  give  way. 

Mr.  Justice  McReynolds  and  Mr.  Jostloa 
Clarke  dissenting. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  DUtrtct  of  West 

Virginia. 

Demurrer  to  and  motion  to  qoash  an  in- 
dictment against  Dan  HIU  for  transportation 
of  intoxicating  liquor  in  violation  of  the  Reed 
Amendment  were  sustained,  and  the  United 
States  brings  error.    Reversed. 

Mr.  Assistant  Attorn^  Qeneral  FrlerscHi, 
for  the  United  States.  ^ 

I 
•Mr.  Jnstlce  DAT  deUvered  the  opinion  of* 
the  Court 

This  is  a  writ  of  ^rror  bringing  in  review 
under  the  Criminal  Appeals  Act  March  3; 
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leOT,  e.  2504,  84  Stat  1S46  (Oomp.  St  1 1T04) 
the  Jndfment  of  Uie  Dlatrtct  Court  of  tlie 
United  Statea  for  the  Sontbam  Dlatrtct  of 
West  "VlTgiaUi  suBtalnlng  b.  demoirer  aod  mo- 
tloD  to  quash  au  ludlctm^it  against  one  Dan 
Hill.  The  Indictment  charged  that  Hill  on 
the  20th  of  November,  1917,  bdng  In  the  state 
of  Keutuc^7,  there  Intended  to  go  and  be  car- 
ried b7  means  of  a  common  carrier,  engaged 
In  Interstate  commerce^  from  the  state  of 
Kentucky  Into  the  state  of  West  Virginia, 
and  Intended  to  aarry  upon  bis  person,  as  a 

§  beverage,  for  his  personal  use,  a  quantity  of 
fntozlcaUng  liquor,  to  wit,  one  quart  thereof. 
Into  tbe  state  of  West  'nrKliita,  and  did  In 
the  state  or  Kentucky  purchase  and  procure 
«  quandty  of  Intoxicating  liquor,  to  wit,  one 
quart  thereof,  ctmtalned  In  bottles,  and  dtd 
then  and  there  board  a  certain  trolley  car, 
bdng  operated  b?  a  common  carrier  corpora- 
tion engaged  in  Interstate  commerce,  and  by 
means  thereof  did  cause  himself  and  the  said 
Intoxicating  Uqaor,  then  upon  bis  pei^on,  to 
be  carried  and  transported  In  Interstate  com- 
merce Into  the  state  of  West  Virginia.  It  la 
charged  that  Hill  violated  the  Act  of  Con- 
grass  approved  March  S,  1017,  commonly 
known  as  the  Reed  Amendment,  by  thus  car- 
tying  in  Interstate  commerce  from  Kentucky 
to  West  Virginia  a  quantity  of  IntozlcBting 
liquor  as  a  beverage  for  his  personal  use,  the 
manufacture  and  sale  of  Intoxicating  liquors 
'for  beverage  purposes  being  tben  prohibited 
by  the  laws  of  the  state  of  West  Virginia; 
further  that  the  intoxicating  liquor  was  not 
ordered,  purchased,  or  caused  to  be  trans- 
ported for  sclentlil(%  sacramental,  medldnaU 
or  mechanical  pnrposes. 

The  Seed  Amendment  is  a  part  of  section 
K  of  the  Post  Office  Appropriation  Act  approv- 
ed Mardi  8,  1917,  39  Stat  1068,  10C9,  a  162 
(Comp.  St  1918,  I  8738a)  and  reads  as  fol- 
lows: 

"  •  •  •  Whoever  shall  order,  pnrchsse,  or 
cause  Intoxicating  Uquors  to  be  transported  in 
interstate  commerce,  except  for  scientific,  sacra- 
mental, medidnal,  end  mecbanical  purposes. 
Into  any  state  or  territory  the  lavs  ot  nhich 
state  or  territory  prohibit  the  manufacture  or 
sale  therein  of  intoxicating  liquors  for  beverage 
purposes  shall  be  punisbcd  as  atoieaaid:  Pro- 
vided, that  nothinf  herein  shell  authorise  the 
shipment  of  liquor  into  any  state  contrary  to 
the  laws  of  sutJi  state.    •    •    •  ■■ 

The  ground  ot  dedsion,  as  appears  by  the 
opinion  of  the  District  Court,  was  that  the 
phrase,  "transported  in  Interstate  commerce," 
as  used  in  the  act  was  Intended  to  mean 
and  apply  only  to  liquor  transported  for  com- 
§  merdal  purposes.  This  conclusion  was  reach- 
•  ed  from  a  'construction  of  the  act  when  read 
In  the  light  of  other  legislation  of  Congress 
upon  [he  subject  of  Interstate  transportation 
of  liquor.  Attention  was  called  to  tbe  terms 
of  ttu>  Wilson  Act  Of  Ang.  8,  1880,  &  128,  26 


Stat  S18  (Oomp.  St  |  S7SS),  providing  that 
Intoxicating  llqaora  tran^wrted  Into  any 
state  or  terrltoiy,  or  remaining  therein  for 
use,  consumption,  sale  or  storage^  shall  bo 
subject  on  tbe  arrival  therein  to  the  opera- 
tion of  the  laws  of  the  state  or  territory  en- 
acted in  the  ezerdae  of  the  police  power. 
Beference  was  also  made  to  tbe  Bobseqaeit 
legtsIatiOD  known  as  the  Webb-Kenyon  Act  of 
March  1,  1913,  c.  00.  87  Stat  699  (Comp.  St 
I  6739),  prohibiting  tbe  shlpmrait  and  trans- 
portation of  Intoxicating  liquor  from  one 
state  Into  another  state  when  saCh  liquor  la 
Intended  to  be  received,  possessed,  sold  or 
need  In  vIolafloD  of  the  laws  of  snch  Btat& 
Advertence  was  made  to  the  fact  that  the 
provisions  of  both  the  Wilson  and  Webb-Ken- 
yon Acts  apply  broadly  to  the  Interstate 
transportation  of  liquors  whether  for  com- 
mercial use  or  otherwise.  It  was  ccmduded 
that  Coogress  In  tbe  enactment  of  the  Beed 
Amendment  intended  to  aid  tbe  local  law  of 
the  state  by  preventing  shipment  of  Intoxicat- 
ing liquors  In  Interstate  commeroe  when  In- 
tended for  conunerdal  purposes;  and  as  the 
law  of  West  Virginia  permits  any  person  to 
bring  Into  the  state  not  more  than  one  quart 
of  liquor,  in  any  period  of  thirty  days,  for 
personal  use.  Congress  did  not  Intend  to  pro- 
hibit Interstate  transportation  of  sudi  liquors 
not  Intended  to  be  used  tor  commercial  pur- 
poses. We  are  of  opinion  that  this  U  a  too 
narrow  construction  of  the  Reed  Amendment 

[1]  The  Constitution  confers  upon  Congress 
the  power  to  regulate  commerce  among  the 
states.  From  an  early  day  such  commerce 
has  been  held  to  Include  the  transportation  of 
persons  and  property  no  less  than  the  pur- 
chase, sale  and  exchange  of  commodities. 
Gibbons  V.  Ogden,  6  Wheat  1, 188,  8  L.  Ed.  23 ; 
Gloucester  Ferry  Oo.  v.  Pennsylvania,  114  U. 
S.  196, 203,  G  Sup.  Ct.  826,  29  L,  Ed.  153.  "Im-  3 
portatlon  Into  one  state  from  another  'la  the* 
Indispensable  element  the  test,  of  Interstate 
commerce."  International  Text-book  Co.  v. 
Pigg,  217  n.  8.  91,  107,  30  Sup.  Ct  4S1,  B4  L. 
Ed.  678,  27  L.  B.  A,  (N.  S.)  493,  18  Ann.  Cas. 
1103;  The  Lottery  Case,  188  D.  8.  321,  84ft. 
23  Sup^  Ct  321,  47  L.  Ed.  492.  Tbe  trans- 
portation of  one's  own  goods  from  state  to 
state  is  Interstate  commerce,  and,  as  such, 
subject  to  tbe  regulatory  power  of  Congress. 
Pipe  Line  Cases,  234  D.  S.  B48,  600,  34  Sup. 
Ct  9S6,  68  L.  Ed.  1459.  The  transportation  of 
liquor  upon  the  person  of  one  being  carried  In 
interstate  commerce  Is  within  the  well-es- 
tablished meaning  of  the  words  "Interstate 
commerce."  United  States  v.  (3iavez,  228  U. 
S.  625,  632,  83  Sup.  Ot  503.  67  I*  Ed.  95a 

[1,  3]  Congress  In  the  passage  ot  the  Beed 
Amendment  must  be  presumed  to  bare  had, 
and  In  our  opinion  nndoubtedly  did  hare.  In 
mind  this  well-known  and  often  declared 
meaning  of  Interstate  commerce.  It  had  al- 
ready provided  In  tbe  WIIsob  Act  for  state 
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oontrol  OTer  liquor  titer  Ita  delivery  to  the 
coDBlgneQ  Id  Interstate  commerce.  In  the 
Webb-Kenyon  Act  It  bad  prohibited  the  ship- 
ment  of  liquor  In  Interstate  commerce  whera 
the  BBme  wsa  to  be  need  In  vtolatloD  ot 
tbe  law  of  the  state  Into  which  It  was  trans- 
ported. In  the  passage  of  the  Beed  Amend- 
ment it  was  Intended  to  take  another  step 
In  legislation  under  the  authority  of  the  com- 
merce canae  (article  1,  |  8,  d.  S).  Tbe  mean- 
ing of  the  act  mast  be  found  in  the  lan- 
ffcase  in  which  it  is  expressed,  when,  as 
here,  there  la  no  ambiguity  In  the  terms  of 
the  law.  The  order,  purchase,  or  transpor- 
tation in  Interstate  commerce,  save  for  cer- 
tain excepted  purposes,  la  focblddrai.  The  ex- 
ceptions are  spedflc  and  are  those  for  sden- 
tiflc,  sacramental,  medicinal,  or  mechanical 
purposes;  and  In  the  proviso  It  Is  set  forth 
that  nothing  contained  In  the  act  shall  au- 
thorize interstate  commerce  shipments  into  a 
state  contrary  to  Its  laws. 

West  Virginia  is  a  state  In  which  the  man- 
nfactare  and  sale  of  Intoxicating  liquors  for 
beverage  purposes  is  prohibited.  If  the  act 
la  within  the  constitutional  authority  of  Con- 
gresB,  it  follows  that  the  Indictment  charged 
8  an  offense  witbln  the  terms  of  the  law.  That 
•  Congress  posses'ses  supreme  authority  to  reg- 
ulate Interstate  commerce  subject  only  to  the 
limitations  of  the  Constitution,  is  too  well  es- 
tablished to  require  the  citation  of  the  nu- 
merous caaes  in  this  court  wlilch  have  so 
held.  Congress  may  exercise  this  authority 
tn  aid  of  the  policy  of  the  state.  If  It  sees  lit 
to  do  so.  It  is  equally  clear  that  the  policy  of 
Oongress  acting  independently  of  the  states 
may  Induce  legislation  without  reference  to 
the  particular  policy  or  law  of  any  given 
state,  acting  within  tbe  authority  conferred 
by  the  Constitntlon  It  Is  for  Congress  to  de- 
termine what  legislation  will  attain  Its  pur- 
poses. The  control  of  Congress  over  interstate 
commerce  Is  not  to  be  limited  by  state  laws. 
Congress,  and  not  the  states.  Is  given  the  au- 
thority to  regulate  Interstate  commerce. 
When  Congress  acts,  keeping  within  the  au- 
thority committed  to  it,  ita  laws  become  by 
tlie  terma  of  the  Oonstitutiou  itself  the  su- 
preme laws  of  the  land. 

This  li  not  to  say  that  the  nation  may  deal 
with  tbe  internal  concerns  of  the  state,  as  sach, 
bnt  that  the  execution  by  Oongress  of  its  con- 
StitDtlonal  power  to  regulate  Interstate  com- 
merce is  not  limited  by  the  fact  that  intrattate 
transBctloiii  may  have  become  so  interwoven 
therewith  that  the  effective  jovemment  of  the 
farmer  incidentally  controls  the  latter.  I^ls 
oomdusion  necessarily  results  from  the  suprem- 
acy of  the  national  power  within  its  sppointed 
sphere."  Minnesota  Kate  Oases,  230  U.  B.  352, 
899.  SS  Sup.  Ot.  729,  739  (S7  L,  Ed.  1511,  48 
L.  B.  A.  [N.  &]  1151,  Ann.  Cas.  191SA,  18), 
and  pravlons  decisions  of  this  court  therein  cited. 


pushed  by  prescrlUnc  rales  for  Its  conduct 
Tliat  regulation  may  take  tbe  dtaracter  at 
prohibition,  in  proper  cases.  Is  welt  establish- 
ed by  the  decisions  of  this  conrt  Lottery 
Case,  supra;  HlpoUte  Egg  Co.  t.  United 
States,  220  U.  a  45,  SI  Sup.  Gt.  3S4,  55  E^ 
Ed.  364;  Hoke  ▼.  United  States.  227  U.  S. 
30S,  33  Sup.  Ct  281,  57  L.  Ed.  523,  43  E^  R. 
A.  (N.  8.)  906,  Ann.  Cas.  igies,  906 ;  Camt- 
nettl  V.  United  States,  242  U.  S.  470,  37  Sup. 
CL  192,  61  L.  Ed.  442,  L.  R.  A.  1017F,  502, 
Ann.  Cas.  191 7B,  1108 :  Clark  XMstilling  Co.  v. 
WeBtern  Maryland  Railroad  Co.,  242  U.  8. 
311,  37  Sup.  Ct  180,  61  U  Ed.  326,  L.  B.  A. 
1917B,  1218,  Ann.  Cas.  1917B.  845;  Hammer 
V.  Dagenhart,  247  D.  S.  261,  270,  271,  38  Sup. 
Ct  629.  62  L.  Ed.  UOl.  | 

*That  Congress  has  this  authority  over  tbe  • 
transportation  of  liquor  in  Interstate  com- 
merce, we  entertain  no  doubt.  In  the  recent 
case  of  Clark  Distilling  Co.  v.  Weateni  Mary- 
land Railroad  Co.,  supra,  this  subject  was 
given  full  consideration.  That  case  involved 
the  consdtutlonaUty  of  the  Webb-Eenyoa 
Law,  prohibiting  tbe  shipment  of  liquors  into 
states  to  be  used  therein  in  vioUtioD  of  the 
local  law.  While  such  was  tbe  particular 
case  before  the  court,  the  authority  of  Con- 
gress to  make  regulations  of  its  own  was  di- 
rectly involved,  and  its  authority  over  Inter- 
state commerce  in  Intoxicating  liquors  was 
clearly  stated  and  deQnltely  recognized.  Aft- 
er discussing  the  power  of  Congress  over 
such  shipment  In  Interstate  commerce,  and  af> 
Arming  the  ample  power  possessed  by  Con- 
gress over  the  subject-matter  In  view  ot  ita 
characteristics,  this  court  said: 

"  *  *  *  We  can  see  no  reason  for  saying 
that  although  CougresB  in  view  of  the  nature 
and  character  of  intoxicants  had  a  power  to 
forbid  their  movement  in  Interstate  commerce. 
It  had  not  the  authority  to  so  deal  with  the 
subject  SS  to  establish  a  regulaticm  (which  la 
what  was  done  br  the  Webb-Kenyon  Law)  mak- 
ing tt  impossible  for  one  state  to  vlcdate  the 
prohibitions  of  tbe  laws  ot  another  through  the 
channels  of  Interstate  commerce.  Indeed,  we 
can  see  no  escape  tnm  the  conclution  that  if 
we  accepted  the  proporitioa  urged,  we  wonld 
be  obliged  to  announce  the  contradiction  in  terms 
that  because  Congress  had  exerted  a  regulatiou 
leaser  in  power  than  it  was  authorized  to  exert, 
therefore  Ita  action  was  void  for  excess  of  pow- 
er; or,  in  other  words,  stating  the  necessary  r»- 
■ult  of  the  aigumeut  from  a  cimcrete  considera- 
tion of  the  iiarticular  subject  here  involved,  that 
because  CtHigress  in  adopting  s  regulation  had 
coniidered  the  nature  and  cbsrocter  of  our  dual 
STStem  of  government,  state  and  nation,  and  In- 
stead of  absolutely  prohibiting,  had  so  conform- 
ed its  regulation  as  to  produce  co-operati<m  b»-H 
'tween  the  local  and  national  forces  of  govern-  • 
ment  to  the  end  of  preserving  tbe  rights  of  all, 
it  had  thereby  transcended  the  complete  and 
perfect  power  of  regulstlon  conferred  by  the 
Constitution.'' 


Wie  power  of  Congress,  It  is  trae,  Is  to  reg-       In  view  of  tbe  autbority  of  Congress  o 
(date  commerce,  which  Is  ordlnarliy  accom-   the  subject-matt^,  and  the  raactm^it  of  pr» 
89  Sup.Or.-10 


A^^OOglC 


ue 


89  SDPHBMB  COURT  BEPORTBJB 


(Oct  Term, 


Tlons  legislation  embodied  In  tbe  Wilson  and 
Webb-KenyOD  Laws,  we  have  no  Qaeadon 
tbat  Gongresa  enacted  this  statute  because 
of  Its  belief  tbat  in  states  problbltlng  tbe  sale 
and  tnanofactnre  of  intoxicating  liquors  for 
beverage  purposes  tbe  fadlltleB  of  interstate 
commerce  should  be  denied  to  tbe  Introduc- 
tion of  intoxicants  by  means  of  interstate  com- 
merce, except  for  the  limited  purposes  permit- 
ted In  tbe  statute  wblcb  have  nothing  to  do 
wltb  llQnor  when  nsed  as  a  beverage.  That 
tbe  state  saw  fit  to  permit  the  introduction 
of  liquor  for  personal  use  in  limited  quantity 
in  no  vdse  Interferes  with  the  authority  of 
Congress,  acting  under  Its  plenary  power  over 
Interstate  commerce,  to  make  the  prohibition 

^against  interstate  sbipmrnt  contained  in  this 
act     It  may  exert  its  authority,  as  in  the 

'WUson  and  Webl>-Kenyon  Acts,  having  In 
view  tbe  laws  of  the  state,  but  it  has  a  pow- 
er of  Its  own,  wbltdi  In  this  Instance  It  has 
exerted  In  accordance  with  Its  view  of  public 
pcdlcy. 

[4]  When  OongreSB  exerta  Its  authority  in 
a  matter  within  its  control,  state  laws  must 
,Clye  way  In  view  of  the  regulation  of  tbe  sub- 
ject-matter by  the  superior  power  conferred 
by  tbe  Conatituti(»i.  Seaboard  Air  Line 
awy.  Co.  T.  Horton,  233  V.  S.  4B2,  S4  Sup.  Ct. 
63S.  S8  L.  Ed.  1062.  L.  R.  A.  igiCiC,  1,  Ann. 
Caa  1915B,  475;  St  Louis,  etc.,  R.  R.  Co.  v. 
Hesterly,  228  U.  S.  702,  33  Sup.  CL  703,  57 
L..  Ed.  1031 ;  St.  Louis,  etc.,  R.  R.  Co.  v.  Scale, 

229  U.  S.  156,  33  Sup.  Ct  651,  57  L.  Ed.  1129, 
'Ann.  C^.  19140,  156;  Minnesota  Rate  Cases, 

230  D.  S.  352.  33  Sup.  CL  72fl,  57  L.  Ed.  1511, 
48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cis.  1916A,  18. 

It  follows  that  tbe  District  Cburt  erred  in 
sustaining  tbe  demurrer  and  motion  to  quash, 
and  its  judgment  la 

Reversed. 


S. 


Mr.  Justice  McREYNOLDS  dlasentlng. 

When  Hill  carried  liquor  from  Kentucky 
Into  West  Virginia  for  bis  personal  use  he 
did  only  what  the  latter  stata  permitted. 
Construed  as  forbidding  this  action  because 
West  Virginia  bad  undertaken  to  forbid  man- 
ufacture and  sale  of  Intoxicants,  tbe  Reed 
Amendment  in  no  proper  sense  regnlates 
Interstate  commerce,  but  Is  a  direct  Inter- 
meddling wltb  the  state's  internal  affairs. 
Whether  regarded  as  reward  or  punishment 
for  wisdom  or  folly  in  enacting  limited  pn>- 
blUtloo,  the  amendment  so  conatrned,  I 
think,  goes  beyond  federal  power;  and  to 
bold  otherwise  opens  possibilities  for  partial 
and  sectional  legislation  wblcb  may  destroy 
proper  control  of  their  own  affairs  by  tbe 
several  states. 

It  Congress  may  deny  liquor  to  those  who 
live  In  a  state  simply  because  Its  manufacture 
is  not  permitted  there,  why  may  not  this  be 
done  for  any  suggested  reason — e.  g.  because 


the  roads  are  bad  or  men  are  banged  for  mor- 
der  or  coals  are  dug.    Where  Is  the  llmltT 

The  Webb-Kenyon  Law,  upheld  In  Clark 
OUtlUlng  Co.  V.  Weatem  Ud.  Ry.  Co.,  242  U. 
S.  311,  37  Sup:  OL  180,  61  L.  Ed.  326,  U  & 
A.  1917B,  1218,  Ann.  Cas.  1917B,  845,  Is  whol- 
ly different  from  the  act  here  Involved.  It 
suspends  aa  to  intoxicants  moving  In  Inter- 
state commerce  the  rule  of  freedom  from  con- 
trol by  state  action  whldi  the  courts  infer 
from  (longTesslonal  dleoce  or  failure  specifi- 
cally to  regulate.  "The  absence  of  any  law  of 
Congress  on  tbe  subject  Is  equivalent  to  Ita 
declaration  that  commerce  In  that  matto" 
shall  be  free."  Bowman  v.  Chicago,  etc.,  Rail- 
way Co.,  125  U.  S.  466,  508,  8  Si^.  Ct  689, 
1062,  81  L.  Ed.  700;  Leisy  v.  Hardin.  136  0. 
S.  100,  118,  10  Sup.  Ct,  681,  84  L.  Bd.  128.  In 
plain  terms,  It  permits  state  statutes  to  op- 
erate and  thereby  negatives  any  Inference 
drawn  from  silence.  The  Reed  Amendment 
as  now  construed  Is  a  craigreaslonal  flat  Im- 
posing more  complete  problbltlMi  wherever 
tbe  state  has  assumed  to  prevent  manufao- 
ture  01  sale  of  Intoxicants. 


COON  V.  KENNEDY. 
(Argued  Dec  11,  1918l    Decided  Jan.  18,  1918J 

No.  308. 
CouBTS  ^3391(1)— StJPBBia  Couw— Jo«a- 
DICTION— Bbbob  10  State  Codbt. 
Decision  of  the  higheflC  state  court,  daiying 
rell^  under  New  Jersey  workmen's  compensa- 
tlon  act  for  drowning  in  navigable  waters,  hold- 
ing that  Act  Oct.  8,  1917,  {  1  (Comp.  St  1918, 
I  901  [3]),  saving  to  claimants  rights  and  reme- 
dies under  the  workmen's  compensation  law  of 
any  state,  was  Inapplicable,  being  passed  after 
the  Bcddent  and  tbat  the  rights  of  parties  de- 
pended on  the  maritime  laws,  held  not  one  al- 
lowing review  by  the  national  Supreme  Court, 
on  writ  of  error,  under  Act  Sept  6,  1916,  f  2 
<Comp.  St  I  1214). 

In  Error  to  tbe  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

Proceeding  by  Rebecca  Ooon  for  compensa- 
tion under  the  New  Jersey  Workmen's  Com- 
pensation Act,  opposed  by  James  Kennedy. 
Judgment  for  defendant  was  affirmed  by  tbe 
Court  of  Errors  and  Appeals  of  New  Jersey 
<103  Atl.  207).  and  petitioner  brings  error. 
Writ  dismissed. 

Mr,  James  D.  Carp^iter,  Jr„  of  Jeraar 
City.    N.   J.,  for  plaintiff  In  error. 

Mr.  Isldor  Kallsch,  of  Newark,  N.  J.,  for 
defendant  In  error. 
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HemoraDdmii  t^liilca  by  Hr.  JnstlOB  Uc- 
REYNOLDS. 

Tbls  writ  of  error  nuu  to  a  Judgment  of 
the  Court  of  Srrors  Hud  Appeals  of  New  Jer- 
§  Be7  filed  U&rch  4,  1918,  103  Atl.  207,  denying 
•  relief  to  Rebecca  Coon,  wlio  'sued  to  recov- 
er under  the  New  Jersey  Workmen's  Compen- 
«tlon  Act  (P.  L.  1911,  V-  134),  on  account 
of  her  husband's  death  by  drowning  In  the 
navigable  waters  of  that  state  while  em- 
ployed as  a  fireman  on  a  tugboat. 

The  court  held  that  as  the  accident  occur- 
red August  4,  1819,  the  Act  of  Congress  ap- 
proved October  6,  1917  <40  Stat  L.  c.  97,  | 
1,  p.  SOS  [CcHup.  St  1918, 1  Ml,  Bubd.  3]),  "sav- 
ing *  *  ■  to  claimants  the  rights  and 
ranedles  under  the  workmen's  compensation 
taw  of  anj  state,"  was  Inappilcable,  and  that 
under  the  doctrtne  announced  In  Southern 
PadHc  Company  v.  Jensen,  244  U.  S.  205.  37 
Snpi  Ct  624,  61  L.  Ed.  1086,  L.  R.  A.  191SC, 
401,  Ann.  Css.  1917E,  900,  the  rights  of  the 
parties  depended  upon  the  maritime  law  of 
the  United  States. 

niere  was  no  decision  against  the  validity 
ot  a  treaty  or  statute  of  or  an  authority  ex- 
erdaed  under  the  United  States,  nor  in  fa- 
vor of  the  validity  of  a  statute  of  or  an  au- 
thority exercised  under  a  state  chailenged 
becauM  ot  repugnance  to  the  Ocmstltution, 
treattes  or  laws  of  the  United  States.  Coa- 
sequentlj,  uuder  the  Act  of  September  6, 
1916  (89  Stat  I.,  c  448,  |  2,  p.  726  [Comp. 
St  I  1214]),  the  writ  of  error  was  improper- 
If  loed  out  and  must  be 


(HIU.  S.  tm 

AUiANWILDB  TRANSPORT  CORPORA- 
TION t^AODUM  on.  CO.    SAMB  V. 
FIDWELL.    THE  AIiIANWILDE. 

(llinad  Dm  12,  1918.    Decided  Jan.  13, 1919.) 
Nor  449,  490. 

1.  Bhippiito  ^=192— Pbxvxntioet  or  Cam- 
BiaciB— fizTtiTOofi  or  FunoBi^-ConTaaor. 

Provision  of  cliarter  party,  there  stipulated 
to  be  embodied  In  bill  of  ladhtg:  'Trelgbt  to  be 
prepaid  net  on  aiguing  bill  of  lading.  *  •  • 
Trdght  earned,  retained  and  Irrevocable,  ves- 
ael  lost  or  not  lost"— Justifies  carrier  in  retain- 
tnf  prepaid  freight;  vessel  being  forced  t^  in- 
Jariis  from  itorm  to  return  to  port,  and  second 
departure  behig  rendered  Impossibla  by  embar- 
go laid  against  sailing  vessels  bound  for  war 

2,  Shipfiiiq  4=9lllJ  —  PxKVEnnoK  or  CUr- 
auQE— Bub  axoo. 

The  condition  from  embargo  laid  agaiaet 
MlUDg  vessels  bound  for  the  war  aone,  which 
would  necessarily  contlnae  so  long  as  the  lub- 
maiine  menace,  the  csuse  of  its  imposition,  was 
■o  tar  permanent  as  to  relieve  the  carrier  from 
further  obligation  to  carry. 


8.  SHippmo  «=all2  —  pREVEmron  or  Cas- 
BuoK— Duty  to  Garbt  bt  Othbk  Vessu. 
CarriBKB  contracted  to  be  done  by  sailing 
vessel  being  prevented  l>y  embargo  against  loii- 
'  ing  vessels  bound  for  the  war  zone,  the  carrier 
wa*  not  bound  to  transport  by  a  vessel  not 
subject  to  the  embargo. 

Certificate  from  the  United  States  CIr> 
cult  Court  of  Appeals  fOr  the  Third  Clr> 
cult 

Llb^  by  the  Vacuum  Oil  Company  and 
by  A  W.  Pidwell,  respectively,  against  the 
sailing  vessel  Allan wlide;  the  Allanwlide 
Transport  Corporation,  claimant.  Decrees 
for  libelants,  and  cases  taken  to  the  Circuit 
Court  ot  Appeals,  whid)  certifies  questions. 
Questions  answered  In  the  alBrmative. 

Messrs.  Oscar  D.  Duncan,  Oourtland  Palm- 
er, and  Russell  T.  Mount,  all  of  New  York 
City,    for   Allanwlide   Corporation. 

Mr.  John  C.  Prlzer,  of  New  York  City, 
for  Vacuum  Oil  Co,  and  Pidwell. 

•Mr.  Justice  McKENNA  deUvered  the  opln-? 
Ion  of  the  Court 

The   questions    In    the   cases   arise   upon  _ 
libels  filed  against  the  Allanwlide  to  recov«  i 
prepaid  freight  for   the  trans'portotion  of* 
certain  goods  and  merchandise  to  designated 
ports  In  Europe. 

The  solution  of  the  questions  Curna  upoi* 
(1)  the  asserted  prevention  of  the  adventuri 
by  a  storm  at  sea  which  the  vessel  encoun- 
tered, requiring  her  return  to  port  for  re- 
pairs, and  (S)  afterwards  by  the  reatralnlng 
power  of  the  government 

On  November  1,  1917,  the  Allanwlide,  own- 
ed by  the  Allanwlide  Transport  Corporation, 
was  seixed  uptxi  libels  filed  by  tHe  Vacuum 
Oil  Company  and  A  W.  Pidwell,  respective- 
ly, eacb  of  which  had  shipped  certain  goods 
to  tie  carried  from  New  Tork  to  Bochefort, 

In  May,  1917,  the  Oil  Company  diartered 
the  vessel  to  carry  a  cargo  of  oil  in  barrels 
at  the  rato  of  $16.00  a  barrel  (changed  aft- 
erwards to  119.26). 

The  charter  party  contained  inter  alia 
the  following  provisions: 

"  *  *  *  Freight  to  be  prepaid  net  on  sign- 
ing bills  of  UdlDg  In  United  States  gold  of 
equivHlcDt  free  ol  discount,  commiSBioD.  or  in- 
Bursnce.  Freigbt  earued,  retained  and  irrevo- 
esble,  vessel  lost  or  not  lost." 

On  August  26,  the  oil  having  be<>n  loaded, 
the  vessel  Issued  a  bill  of  lading  containing 
Inter  alia  the  following  provision : 

"All  conditions  and  excepUoos  ot  cbartor  pat^ 
ty  are  to  be  considered  as  embodied  in  this  Ull 
of  lading." 

Pidvrell  was  permitted  to  ship  certain 
kegs  of  nails  on  the  vessel,  and  on  August 
10  a  bill  of  lading  was  Issued  to  him.    Inter 
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«lla  It  proTlded  that  the  carrier  should  not 
.te  liable  for  loss,  damase.  delay  or  default 
"tj  causes  beyond  tbe  carrier's  reasonable 
control;  •  •  •  by  arrest  or  restraint  of 
goremments,  princes,  mlers,  or  pe<v>1es; 
*    *    *    by    prolongation    of    tbe    Toyage. 


?''Fall  freight  to  destination,  whether  InteDd- 
ed  to  b«  pre*i)aid  or  collected  at  destination, 
and  all  advance  charges  •  •  •  ore  due  and 
payable  Co  (tbe  Allanwilde  Transport  Corpo- 
ration) Qpon  the  receipt  of  tbe  goods  by  the  lat- 
ter ••  •  and  any  payment  made  •  •  • 
In  reepeet  of  tbe  goods  •  •  •  ghall  be  deem- 
«d  fully  earned  and  due  and  payable  to  the  car- 
rier at  any  stage  before  or  after  loading  of  tbe 
aerric*  hereunder  without  deduction  (it  un- 
paid), or  refund  In  whole  or  in  part  (if  paid), 
goods  or  vessel  lost  or  not  lost,  or  if  the  voy- 
age be  broken  pp.    •    •    * " 

In  pursuance  of  the  contracts  tbns  attest- 
ed tbe  oil  and  tbe  nails  were  shipped  on  the 
Allanwilde  and  the  freight  was  paid  In  ad- 
vance—^9, 74S.50  for  the  oil  and  S3J28.00 
for  the  nails. 

The  Tessel  was  seaworthy  and  properly 
manned  and  equipped,  and  set  sail  Septem- 
ber II.  After  she  had  been  out  about  14 
days  and  was  about  600  miles  from  New 
York  she  encountered  a  storm  bo  severe  that 
her  boats  were  carried  away  and  she  sprang 
a  leak  so  threatening  that  the  water  In  her 
hold  was  three  or  four  feet  deep  and  was 
gaining  on  the  pumps.  Thereupon  the  mas- 
ter properly  decided  that  he  must  Bcek  a 
port  of  refuge  for  safety  and  repair.  Hall- 
fax  was  about  500  miles  away,  but  In  that 
direction  the  wind  was  against  him,  while 
It  was  favorable  for  New  Torh,  and  on  this 
account  as  well  as  for  other  good  reasons  be 
headed  for  New  York,  where  he  arrived  on 
October  5,  having  been  out  24  days.  Re- 
pairs were  undertaken  at  once,  the  cargo 
remaining  on  board  meanwhUe. 

"On  September  28,  while  tbe  vessel  was  at 
sea,  the  government  decided  to  refuse  clear- 
ance thereafter  to  any  Hailing  vessel  bound  for 
the  war  lone.  The  msster  did  not  know  of 
tliis  condition  untU  the  vessel  re  tamed  to  New 
York;  he  received  no  Information  from  the 
^  shore  after  September  11.  The  repsirs  being 
S  finished,  the  vessel  attempted  to  resume  her 
•  voyage,  but  clearance  *waa  refused,  snd  none 
could  be  obtained  in  spite  of  her  efforts  to  in- 
duce the  government  to  modify  its  stand.  To- 
ward the  end  of  October  the  shippers  were  no- 
tified by  the  carrier  to  unload  their  goods,  and 
this  they  did,  but  under  protest  and  reserving 
their  rights.  Afterwards  the  oil  wss  forwarded 
by  steamship,  but  at  a  higher  rate  of  freight 
and  under  other  cbarges.  What  became  of  the 
naUs  after  they  were  unloaded  does  not  appear. 
"The  vessel  declined  to  refund  tbe  freight 
t«  either  shipper,  and  the  libels  were  filed  to 
recover  not  only  the  prepaid  freight  bnt  also 
damages  for  failure  to  carry.  On  each  libel  the 
District  Court  entered  a  decres  for  the  prepaid 


Upon  these  facta  tha  Circuit  Court  of  Ap- 
peals have  certlded  fonr  questions,  two  In 
each  libel,  as  follows: 

"L  Waa  the  adventure  fmstrsted,  and  was 
the  coutrset  evidenced  by  the  charter  party  and 
by  the  bill  of  lading  issued  to  the  Oil  Company 
dissolved,  so  se  to  rellsve  the  carrier  from  far- 
ther obligation  to  carry  the  oSll 

"2.  Whatever  answer  may  b«  given  to  the 
first  queatlDn,  did  the  contract  thus  evidenced 
Justify  the  carrier  under  tbe  facte  stated  In 
refusing  to  refund  the  prepaid  freight? 

"3.  Was  the  adventure  frustrated,  and  waa 
the  contract  evidenced  by  the  bill  of  lading  is> 
sued  to  PidweU  dissolved,  so  as  to  relieve  the 
carrier  from  furtbsr  obligation  to  carry  tha 
nslls? 

"4.  Whatever  answer  may  be  given  to  the 
third  question,  did  the  contract  thus  evidenc- 
ed justify  the  carrier  under  the  fsct*  stated  In 
refusing  to  refund  the  prepaid  freight?" 

A  copy  of  the  charter  party  and  copies  of 
the  blllB  of  lading  are  attached  to  the  cer- 
tificate and  also  tbe  offlclol  bulletin  refusing 
clearance  to  "sailing  vessels  destined  to  pi-o- 
ceed  through  the  war  zone." 

Tho  argument  of  counsel  upon  the  e1e-3 
ments  of  the  ques'tlons  is  quite  eztenslva,* 
ranging  through  all  of  the  ways  in  which 
contracts  can  be  dissolved  or  their  perform- 
ance excused  hj  the  agreement  of  tbe  par- 
ties or  prevented  by  some  supervening  cause 
Independent  of  the  parties  and  dominating 
their  convention.  We  do  not  think  It  la 
necessary  to  follow  the  argumrait  through 
that  range.  It  may  be  brought  to  the  nar- 
rower compass  of  the  charter  party  and  the 
bUls  of  lading. 

[1-S]  The  physical  events  and  what  they 
determined  are  certified.  First,  there  was 
the  storm,  compelling  the  return  of  the  ship 
to  New  York  to  avert  greater  disaster;  then 
the  action  of  the  government  precluding  a 
second  departure.  Does  the  contract  of 
the  parties  provide  for  such  situation  and 
take  care  of  It,  and  assign  its  consequenoeeT 
The  charter  party  provides,  as  we  have 
seen,  that  "Freight  to  be  prepaid  net  on 
signing  hills  of  lading.  •  •  •  Freight 
earned,  retained  and  Irrevocable,  vessel  lost 
not  lost"  And  tt  Is  provided  that  this 
provision  Is,  with  other  provisions,  "to  be 
embodied"  In  the  bill  of  lading.  They  seem 
necessarily,    therefore^   deliberately  adopted 

be  the  measure  of  the  rights  and  obliga- 
tions of  shipper  and  carrier.  Let  ua  repeat ; 
the  explicit  declaration  Is — "Freight  to  be 
prepaid  net  on  signing  bllhi  of  lading. 
■  Freight  earned,  retained  and  Ir- 
revocable, vessel  lost  or  not  lost."  The  pro- 
vision was  not  Idle  or  acddentaL  It  is  easy 
to  make  a  charge  of  injustice  against  It  if 
we  consider  only  the  defeat  of  the  voyage 
■nd  tbe  noncarriage  of  the  cargo.  But  there 
or*  wqwslos    conalderatloaa.     There    wer« 
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expected  bazardi  and  condngenda  In  tbe 
.adrenture,  and  we  muBt  presume  that  tlie 
-contract  was  framed  la  foresight  of  both 
and  In  provision  for  both.  We  cannot  step 
In  with  another  and  different  accommoda- 
tlon.  It  la  urged,  however,  that  there  Is  no 
provision  In  the  contract  (charter  party  and 
Ull  of  lading)  of  the  Oil  Company  excepting 

•  ''restraints  of  princes,  rulers  and  peoples" 

•  and  that,  therefore,  the  carrier  was  "001  re- 
lieved from  Its  obligation  by  the  refusal  of 
clearance  to  sailing  vessels.  And  it  ts  fnr>- 
ther  urged  that  such  embargo  was  at  most 
but  a  temporary  Impediment  end  the  cargo 
ahould  have  been  retained  until  the  impedl- 
m^it  WBB  removed  or  transported  In  a  ves- 
-sel  not  sobject  to  It.  We  cannot  concur 
In  either  contention.  The  duration  was  of 
Indefinite  extent.  Necessarll;,  the  embargo 
would  be  continued  as  long  as  the  cause 
of  Its  Imposition — that  is,  the  submarine 
menace— and  that,  as  far  as  then  could  be 
Inferred,  would  be  the  duration  of  tbe  war, 
«f  which  there  could  be  no  estimate  or  re- 
liable speculation.  Tbe  condition  was,  there- 
fore, so  far  permaneat  as  naturally  and  ]us- 
tlflabiy  to  determine  business  Judgment  and 
action  depending  upon  IL  Tbe  Eronprin- 
cessin  Cedlle,  244  U.  8.  12,  37  Sup.  Ct  490, 
«1  L.  Ed.  960. 

There  Is  no  imputation  of  bad  faltb.  Tbe 
carrier  demonstrated  an  appredation  of  its 
obligations  and  undertook  their  dlacharge. 
It  was  stopped,  first  by  storm,  and  then  pre- 
vented by  the  tnterdlctioD  of  the  govem- 
meuL  Id  neither  situation  was  It  Inactive. 
It  qulcfely  repaired  the  effects  of  the  former 
and  protested  against  tbe  latter.  Joining 
with  the  shipper  in  an  earnest  effort  for  Its 
relaxation.  It  gave  up  only  when  the  Im- 
pediment was  found  to  be  Insurmountable. 

The  answer  to  the  other  contention  Is  that 
tbe  contract  regarded  the  Allanwllde,  a  sail- 
ing ship,  not  some  other  kind  of  slilp  or 
means.  The  Tornado,  108  U.  S.  342,  2  Sup. 
Ct  746,  27  L.  Ed.  747;  Tbe  Kronprinzessin 
Cedlle,  supra. 

Tbe  bill  of  lading  in  No.  4S0  Is  even  more 
drcnmstantlaL    It  provided  that^ 

"Fun  frelsbt  to  destinatioD,  whetheF  Intend- 
ed to  b«  prepaid  or  collect  at  dntinstloii 
*  *  *  shall  be  deemed  fully  earned  and  dne 
and  payable  to  the  carrier  at  any  stage  before 
or  after  loading  of  the  service  Iiereunder,  irlth- 
ont  deduction  (if  unpaid)  or  refund  In  whole  or 
in  part  (If  paid),  goods  or  vessel  lost  or  not 
lost,  or  U  the  voyage  be  broken  up." 

I 

S  And  there  Is  exemption  'from  liability  "for 
any  loss,  damage,  delay  or  default  •  •  • 
by  arrest  or  restraint  of  government,  princ- 
es, mien,  or  peoples.    •    •    • " 

The  questions  certified  are  therefore  an- 
■wered  In  the  afilrmatlTe. 
Bo  ordered. 


No.  47». 

SHippiira  «s>lS2— PEvmnoH  ot  Cabkuob— 
RBTaKTioN  or  FaiiaHT— Contbaot. 
That  the  vessel  did  not  break  ground  for 
tht  voyage,  an  embargo  being  laid,  did  not  pre- 
vent retentloD  at  prepaid  treigbt,  bill  of  lading 
providing  for  Its  payment  on  shipment  of  goods, 
and  right  to  retain  it;  carriage  being  prevented 
by  causes  beyond  carrier's  controL 

On  Writ  of  Certiorari  to  tbe  United  States 
Circuit  Court  Of  Appeals  tor  the  Second  Cir- 
cuit. 

IMxA  by  the  International  Paper  Com- 
pany against  tbe  adbooner  Grade  D.  Cham- 
bers;  Florence  O.  Payne,  claimant  Judg- 
ment for  libelant  was  reversed  by  tha  Cir- 
cuit Court  of  Appeals  (263  Fed.  182),  and 
iiltelant  brings  certlorarL    Affirmed. 

Mr.  William  C.  Cannon,  of  New  York  City, 
for  petitioner. 

Mr.  Robinson  Leech,  of  New  York  City, 
for  respondent 

•  Hr.  Justice  HcKENNA  delivered  the  oplo-  • 
ion  of  tbe  Court 

Libel  in  admiralty  on  tbe  schooner  Oracta 
D.  Chambers,  her  tackle,  etc.,  to  recover  tlie 
sam  of  {5,84S  prepaid  freight  on  a  cargo  of 
paper  loaded  on  the  schooner  for  shipment 
from  New  York  to  Bordeaux,  France,  by  tbe 
International  Paper  Company.  Judgment 
went  for  libelant  in  tbe  District  Court  It 
was  reversed  by  the  Circuit  Court  of  Ap- 
peals by  a  divided  court  (253  Fed.  182),  To 
tills  action  this  writ  is  directed. 

The  facts  as  found  by  tbe  Circuit  Court  of 
Appeals  are  as  follows: 

"September  14,  1017,  the  acbosner  Qiade  D. 
Chambers  began   to   load   a   general   cargo  ln» 
the  port  of  New  York,  *ta  tM  delivered  at  Boi-a 
deaux.    Between  September  27  and  29  the  libel- 
ant Paper  Company  sldpped  120  tons  of  print 

"September  28,  at  4:2S  p.  m.,  the  Treasury 
Department  at  Washington  telegraphed  tbe  col- 
lector st  the  port  of  New  York  to  withhold 
clearanct  of  all  sailing  vessels,  sny  part  of 
whose  voysges  would  bring  them  within  the 
danger  sonc.  There  wss  no  offidal  publication 
of  this  embargo,  but  It  was  put  into  effect  be- 
ginning September  29,  by  the  refussl  of  desr- 
ance  to  such  vessels  ss  they  applied  for  theni. 
Both  the  shippers  and  the  shipowners  had  heard 
rumors  ot  the  embargo  as  early  at  October  1. 

"October  3  the  schooner  moved  out  to  an  an- 
chorage at  the  Bed  Hook  Plats,  to  save  wiiarf- 
Bge  charges  and  to  await  dearance. 


M  tQple  sad  KOT-KiniBBK  la  all  Xer-Nombend  Digests  ana  lodaxM 


160 


80  SUFKElitS]  OOUST  KB^PQVTBSB 


(OctT 


"October  4  tha  frelsht  •» 
Uvarj  of  th«  blU  of  lading. 

"October  5  tbe  mftster  applied  to  the  colle<^ 
tor  for  clearance,  which  was  refnaed.  He  then 
applied  t«  tbe  anthoritlea  at  WaiAincton  to  eZ' 
cept  thia  acbooner  from  tbe  •mbarKo,  oa  Uie 
ground  that  abe  had  begun  to  load  before  the 
order  was  made.  Refusal  to  allow  an  exception 
in  her  favor  waa  not  definitely  and  flnallj  made 
until  October  10.  Subseqaentl;  the  cargo  was 
discharged  and  tbe  owners  refaaed  to  return 
the  prepaid  freight. 

"The  bill  of  lading  contained  tbe  following 
proTidons: 

"  'Reatrainta  of  princes  and  rulers  excepted.' 

"  'Freight  for  the  said  goods  to  be  prepaid  In 
full  wltboat  discount  retained  and  irrevocably, 
ahip  uid/or  cargo  lost  or  not  lost'  " 

The  ea«e  was  submitted  with  Noa.  449 
and  450,  248  U.  S.  877,  86  Sup.  CL  147,  63 
L.  Ed.  312,  and  Its  primary  question  la,  as 
there,  tbe  aaffldencr  of  the  clauses  In  the 
bill  of  lading  as  a  defense.    In  those  cases  we 

5  decided  that  the  bill  of  lading  expressed  the 
contract  of  the  parties  and  hence  deter- 
>  mined  their  rlf^ta  and  llabll*me«.  And  It  Is 
the  safer  reliance,  the  accommodation  of  all 
tbe  drcumstances  that  Induced  It  It  was 
for  the  parties  to  consider  them  and  to  ac- 
cept their  estimate  is  not  to  do  injustice 
but  accord  to  each  the  due  of  the  law  de- 
termined b?  tbelr  own  Judgment  and  con- 
Ten  tlon,  which  represented,  we  may  sup- 
pose, what  there  was  of  adrantage  or  dla- 
adTSDtage  as  well  in  tbe  rates  as  In  tbe 
risks. 

It  is  asserted,  however,  that  the  vessel 
In  this  case  did  not  break  ground  and  that 
this  fact  distinguishes  the  case  from  Nos. 
44&  and  400.  Tbe  fact  does  not  dedect  tbe 
principle  of  tbose  cases.  It  was  not  made 
to  depend  upon  the  fact  of  breaking  gronod, 
tat  upon  the  blUs  of  lading  which  provided 
for  the  payment  of  freight  upon  the  ship- 
ment of  the  goods  and  the  right  to  retain  It 
though  the  goods  were  not  carried,  tbelr  car- 
riage being  prevented  by  causes  beyond  the 
control  of  the  carrier. 

Therefore,  upon  the  authority  of  those  cas- 
es, the  Judgment  of  the  Circuit  Court  of 
Appeals  In  this  case  Is  affirmed. 

So  ordered. 


THE  BRIS. 


{Argued  Dec.  13,  1918.    Decided  Jan.  13,  1919.) 

No.   748. 

Shippino  «s>152— Pbevkntioi*  of  Cabbuob— 
Rkrntioit  or  Fbeiohi^-Cdktkaot. 
Vessel  being  prevented  from  carrying  ship- 
ment of  Tarnish  to  war  lone  bj  failure  of  ship- 
per to  procore  liceuse,  required  by  President's 


proclamation,  for  exportation,  carrier  could 
retain  prepaid  freight  under  contract,  declaring 
It  ia  to  be  considered  as  earned  on  shipment  ot 
goods,  and  is  to  be  retained  by  Teaael's  owners 
if  there  be  a  forced  interruption  or  abandon^ 
ment  of  Toyage,  and  exempting  carrier  from 
loss  by  restraint  of  princes,  rulers,  and  peoples. 

On  Oertldcata  from  the  United  States  Clr- 
cnlt  Conrt  ot  Appeals  for  tbe  Second  Circuit. 

Ubd  by  the  Standard  Tamtsb  Worka 
against  the  Steamship  Bris ;  Bederiaktl^>o- 
laget,  claimant  Judgment  for  libelant,  and 
case  taken  to  Circuit  Court  of  Appeals,  which 
certifies  questions  (251  Fed.  987}  Queotlona 
answered  in  tbe  afflrmatlve. 

Messrs.  Julias  J.  Frank  and  Everett  t. 
Wbeeler,  both  of  New  York  City,  for  Stand- 
ard Varnish  Works. 

Mr.  Clarence  Bishop  Smith,  of  New  Tork 
City,  tor  The  Bris. 

•Mr.  Justice  McKENNA  delivered  tbe  win-  • 
Ion  of  the  OourL 

This  case  was  submitted  with  Noa.  449  and 
450,  248  V.  8.  377,  89  Sup.  Ct.  147."  63  L.  Ed. 
313,  and  No.  479,  248  U.  S.  387,  39  Sup.  Ct 
148,  63  L.  Ed.  81S,  being  a  suit  In  admiralty, 
as  they  were,  to  recover  prepaid  freight  up- 
on a  shipment  of  articles  of  merchandise 
whidi  were  not  carried  to  destination,  the 
carriage  having  been  prevented  by  action  of 
the  government.  Judgment  was  rendered  for 
libelant  and  tbe  case  taken  to  tbe  Gircott 
Court  of  Appeals. 

Tbe  case  ia  here  on  certificate  from  that 
court  (254  Fed.  987).  induced,  as  the  court  re- 
cites, by  its  decision  in  tbe  case  of  Interna- 
tional Paper  Co.  t.  Tbe  Schooner  Grade  D. 
Chambers  (No.  479),  to  review  which  a  cer> 
tiorari  baa  been  granted  by  this  conrL 

The  facts  aa  certified  are  these: 

"On  August  17,  1917,  vamiBb  belonging  tc. 
Ubelant  was  shipped  by  it  in  the  port  ot  New 
York  for  Qotbeuburg,  Sweden,  upon  the  steam- 
ship Bris,  consigned  to  the  Allmanna  Sveoska 
Elektriska  A.  B.  W^steras,  and  the  agents  for 
seJd  ship  thereupon  delivered  to  Ubelant  a  bill 
of  lading,  of  which  a  copy  is  annexed  hereto, 
which  formed  a  contract  between  libelant  and 
claimant  in  reference  to  said  goods.  Particular 
reference  Is  made  to  clause  8,  clause  7  and  the 
next  to  last  clause  of  the  bill  of  lading.  The 
libelant  paid  in  advance  the  freight  mentioned 
in  said  bUl  of  lading.  At  tbe  time  of  said 
shipment,  shippers  were  required  to  obtain  ex- 
port licenses  from  the  British  government  on 
cargo  of  this  class,  and  were  also  required  by 
the  United  States  Statutes  to  obtain  export 
licenses  from  tbe  United  States  government  in 
connection  with  such  ardcles  as  the  President 
should,  by  proclamation,  designate.  At  the 
time  that  said  shipment  was  made  the  Presi-^ 
dent  had  designated  certain  articles  as  to  which  g 
licenses  'must  be  thus  procured  when  destined* 
for  Gothenburg,  Sweden,  but  varnish  was  not 
included  among  them.    At  the  time  of  shipment. 
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the  IlbelBDt  presented  ft  license  wbicb  It  had 
procared  from  the  British  govemmeoL  On  An- 
cnat  27.  1917,  the  President  made  a  further 
proclamatiDii,  effective  Angnit  SO,  1&17,  where- 
by sbipperB  of  varniah  and  all  other  cargo  iea- 
tined  for  Oothenburg,  Sweden,  vers  reqnlred 
to  procare  liceneeg  before  the  aame  coald  be 
«xported.  The  libelnnt  thereupon  made  appli- 
cation for  snch  a  license,  and  the  claimant  held 
'  Its  vesael  In  port  until  October  8th.  to  see  if 
-■ach  licenaes  coald  be  procured,  before  begin- 
iiing  the  discharge  of  the  carfo.  UnlesB  sbip- 
ments  were  accompanied  b;  the  aforesaid  11- 
•censei  the;  were  not  allowed  by  the  men-of-war 
JielODfinf  to  the  Allies  to  proceed  to  destina- 
Hon.  On  or  about  October  Stb  the  United 
States,  actfns  through  the  Exports  Admlsia- 
tntlve  Board,  refused  the  application  for  a  U- 
«enBe  to  transport  the  goods  meotioned  in  the 
libel,  and  other  cargo  destined  for  Ootbenburg, 
and  claimant  thereupon  began  to  onload  the 
cargo  of  the  Bris  and  concluded  the  discharge 
on  October  22,  1917.  The  claimant  continued 
ready  and  willing  to  carry  said  cargo  forward  if 
a  Ucense  therefor  were  obtained  by  libelant. 
The  libelant  took  redeliver;  of  the  cargo  at  the 
port  of  shipment  and  made  a  demand  upon  the 
-daimant  that  the  claimant  should  return  the 
-freight  paid,  wfiicb  demand  was  refused.  The 
4Qestion  aforesaid  is  aa  follows: 

"L  Did  the  bill  of  lading  contract  Justify  the 
carrier,  under  the  facts  stated,  in  refusing  to 
refund  tbe  prepaid  freight?" 

Clause  6  of  the  bill  of  lading  Is  u  follows: 
"  •  •  •  Prepaid  freight  is  to  be  considered 
u  earned  on  shipment  of  tbe  goods  and  is  to 
be  retained  by  the  Tessel's  owners,  Teasel  or 
cargo  lost  or  not  lost,  or  If  there  b«  a  forced 
interruption  or  abandonment  of  the  Toyage  at 
a  port  of  dlatresa  or  eliewhere.  •  •  •  ■■ 
5 

atol- 


"Also,  in  case  the  ship  ahaU  be  prevented 
from  reaching  her  destination  by  *  *  *  war 
*  *  *  or  the  hostile  act  of  any  power,"  tbe 
master  may  wait  until  the  impeding  obstacle 
be  removed  "or  discharge  the  goods  Into  an; 
depot  or  at  an;  convenient  port  or  bring  her 
cargo  back  to  port  of  shipment  where  tbe 
ahip'a  responsibility  shall  ceaae.    •    •    ■  ■• 

Oanse  2  aboiild  be  considered.  It  exempts 
the  carrier  frotn  loss  by  certain  causes  or 
"b;  arrest  and  restraint  of  princes,  rnlers  or 
1>eopleB." 

We  think  the  case  Is  wltldn  the  Drindple 
^  tbe  decision  of  tbe  cases  submitted  vltb 
It.  In  tbls  case,  however.  It  la  urged  tbat  tbe 
^anse  relied  on  by  the  ablp  to  justify  the  re- 
tention of  the  advance  of  freight  does  not 
contain  the  word  "Irrevocable"  and  tbat  up- 
-on  that  word  stress  was  put  by  the  Circuit 
Conrt  ot  Appeals  and  presumably  by  this 
court  Hie  word  undoubtedly  la  one  of  in- 
tensitT  but  Its  absence  does  not  remove  tbe 
meaning  or  Intention  of  Its  associates,  llielr 
declarattou  Is  tbat  "prepaid  frelgbt  is  to  be 


considered  as  earned  oa  shipment  of  On 
goods  and  is  to  be  retained  by  the  vessel's 
owners,  vessel  or  cargo  lost  or  not  lost."  Tbe 
declaration  is  clear,  and,  in  anxiety  of  pur- 
pose, nses  some  tautology.  The  words  "pre- 
paid freight  Is  to  be  considered  as  earned" 
declare  a  completed  right  and  carried  the 
power  of  retention  without  the  expression  of 
the  latter.  And  the  expreaslon  of  the  right 
and  the  power  cannot  be  put  aside.  Oounsei, 
however,  would  make  tbem  purpoeelesa  and 
would  consider  the  bill  of  lading  as  if  they 
were  not  contained  in  It,  and  urges  tbat  the 
only  effect  of  the  refusal  of  clearance  to  tbe 
ship  was  the  "commercial  fmstrattoo  of  the 
adventure"  working  a  dissolution  of  the  txia- 
tract,  absolving  from  performance  but  re- 
qnlring  tbe  resdtntlon  of  the  payments  that 
were  made  as  tbe  conslderatloa  of  perform- 
ance. 

We  are  not  Insensible  to  the  apiwallnf 
force  of  the  contentions  nor  to  the  strength  S 
of  the  ai^ument  advanced  *to  support  tbem,  • 
but  the  contract  determlnee  agaluat  Qiem 
and  the  reasons  for  asslgDlng  to  it  lliat  ef- 
fect we  have  given  in  our  opinions  in  tbe  oA- 
er  cases. 

We,  therefore,  answer  the  questions  ewtl* 
fled  In  tbe  affirmative; 

So  ordered. 


Ho.  6e& 

L  WwiciPAi.  OoKPOKATiona   ^=3680  —  Bx- 
piKATioH  or  Strkkt  Rausoaj)  FaaitOHiSK— 
Removai.  or  nucKs. 
A  city  may  CMUpel  a  street  rellwa;  com- 
pany   to   remove   Its   tracks   from    streets,    Itv 
franchises  tor  which  have  eiplrad. 

2.  Cabbiebs  «=>12(10)— Sranr  Raiiaoad»— 
Chaeobs— OBOiNAiiciiS— OoHNKonifa  Likes. 
Ordinance  of  dty  of  Detroit  of  August  9, 
1818,  aa  to  street  car  fares  and  transfers  M4 
to  apply  to  entire  street  railway  srstem,  con- 
siating  of  several  lines,  franchises  for  aome  of 
which  were  stUl  in  fores,  while  those  for  oth- 
ers bad  expired. 

8.  Cabuebb  4=3l2(10>— SrassT  Railxoado— 
Chaboes— Oboihahces — ConnECnRO  LitiES. 
A  aection  of  an  ordinance,  explicitly  fix- 
ing fares  for  trip*  over  two  or  more  street  car 
lines,  whether  or  not  franchise  lines,  and  limit- 
ing maidmnm  diarge,  without  charge  tor  trans- 
fers, held,  in  view  of  definition  in  another  sec- 
tion of  a  eondnoons  trip  as  a  Journey  from  one 
point  to  another  In  the  city,  whether   on   one 
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car  line  or  bj  tns^tn  from  car  to  car  or  lino 
to  lloe,  not  modiSed.  except  where  trlpo  are 
whollf  on  francblM  litiGS,  by  such  otber  leo- 
t\oa,  proTidluf  that  the  ordinance  shall  not  ba 
construed  aa  an  attempt  to  Impair  the  obli- 
gation ol  anr  valid  contract,  bnt  shall  appi;  to 
and  soyern  all  such  street  railway  passenger 
traffic  In  the  city,  except  where  it  la  governed  b; 

4.  Oabrtebb  ^=3l2(5)  —  ConsnTUnONAL 
Law  «=>298(2)— Stkeet  Railboads  ^=>6S 
—SiXFiKATiort     or    FBAitCHiBB— BxqiTiKiifa 

SkbTICK— COHPEN&ATI  OR . 

Though  after  the  [rancblsM  for  aome  of  tlie 
llnea  at  a  street  railway  company  baa  expired, 
the  city  can  require  the  tracks  of  sudi  lines  to 
be  removed.  It  cannot  require  continuance  of 
service  thereon  on  terms  not  allowing  a  reasona- 
ble return  on  investment,  as  tbia  would  amount 
to  denial  of  due  process  of  law. 

6.  Stbebt  Railboadb  «=)24(I2)— Fbahcihisb 
— Obdimance  RzquiRino  Sebvjcb. 
For  a  city  after  the  franchise  of  some  of  the 
lines  of  a  street  railway  company  have  expired 
to  pass  an  ordinance  to  continue  in  force  for  a 
year  unless  sooner  repealed,  with  penaldea  for 
ita  violation,  for  continued  operation  of  tbe 
company's  eystem,  with  tarea  and  transfers  over 
the  various  lines,  whether  or  not  having  a  fran- 
cbiae,  amounts  to  a  grant  to  tbe  company  for 
further  operation  of  tbe  lyatem,  during  the  life 
of  the  ordinance. 

6.  Carhierh    *=12(9) — Cqithtitittiowai.  Law 

4=»I35— OBLiaaiiorr  or  Cohtract— Stbekt 

Railroad  FRANcnisE— Ordinance. 

The  obligation  of  tbe  franchise  contract  for 

a  line  of  a  street  railway  company,   Gxing  the 

fare  on  such  line  at  Bve  cents  without  tranafer, 

is  impaired,  in  tbe  case  of  a  continuona  trip  be- 

'glnning  on  a  non-franchise  line  and  eitendtng 

over  it  and  a  franchise  line,  by  an  ordinance 

requiring  all  eucb  service  lor  five  cents. 

Mr.  Justice  Clarke,  Mr.  Justice  Holmes,  and 
Hr.  Justice  Brandda  dissenting. 


gan. 

Salt  by  the  Detroit  United  Railway  Com- 
pany Bgatnst  the  Ctty  of  Detroit  Applica- 
tion for  temporary  injunction  was  denied, 
and  bill  diamlased,  and  complainant  appeals. 
Eeversed. 

Hr.  Elliott  O.  Stevenson,  ot  Detroit,  MldL, 
for  appellant 

Messrs.  Allan  H.  Frazer  and  Richard  I. 
Lawson,  both  of  Detroit,  Midi.,  for  appellee. 

I. 

•     Mr.  Juatloe  DAY  delivered  the  opinion  of 
the  Court 

The  Detroit  United  Eallway  Oompanr 
trongbt  this  action  In  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Mich- 
igan to  enjoin  tbe  dty  of  Detroit  from  en- 
forcing the  provisloos  of  an  ordinance  regn- 
latlng  street  railway  fares  In  that  city.    The 


ordinance  was  passed  August  8,  1918.    R  la  ^ 
mrlnted  In  Qie  margin.^  w 

•The  tdU  attacks  the  wdlnance  upon  two* 
constltntlonBl  grounds :  First  that  It  Impairs 
the  obligation  of  the  ctxupany'B  existing  con- 
tracts; second,  that  It  la  confiscatory  sad 
hence  deprives  tbe  company  of  Its  property 
without  due  process  of  law.  The  salt  came 
aa  for  hearing  before  the  district  Judge  upon 
an  application  for  a  temporary  InJunctloDr 
the  Judge  denied  the  apidtcatlao  and  upon 
his  own  motion  dlsmtased  the  bill. 
The  question  upon  this  sppeal  Is:   Did  tho- 


>  An  ardlnane*  to  fix  sad  establuti  nuuElmum  rati* 
at  tarea  and  dutraas  which  m&y  bs  exacted  idiI 
recaWed  by  pgnoni.  corpormtioaa  or  partnership* 
apsntlac  (traet  ralloa;!  lor  tlia  carrlac*  at 
paanengert  wltbln  tbe  clly  at  Detroit,  and  to  fix 
a  panalCy  lor  thi  violation  tharsoL 
It  la  Iwrabr  ordained  br  tha  psopli  ot  the  dtr  oI 

SecUan  L  No  parson,  psrtnerahlp  or  corporaUoD 
operating  a  street  raltnay  on  tbe  atreeU  at  the  citr 
ot  Detroit,  lor  tha  carrlags  ol  paueOBSn  tar  hire. 
ehall  charge  mare  than  Qtb  cents  lor  a  itnsle  rids. 
or  all  Uckeu  far  tventT-flve  cents,  per  paraaa  lor 
ona  coatlnuoua  trip  vlihin  tha  city  over  any  tine 
which  la  DOW  operated  or  aball  hereafter  be  operated 

Sec.  1.  No  BUch  person,  partnership  or  corpora- 
tion (ball  eharee  ■  hlgber  rate  ot  far*  upon  any 
Una  now  or  bereafter  operated  under  a  Irancblas 
contract  than  Ei  flied  by  auch  trancblia. 

Sec.  a.  BelvesD  the  hours  of  E  and  6:S0  a.  m.  and 
4:tf  and  5:U  p.  m.  tlclteta  In  atrlpa  of  eight  for 
twentT-Dva  cent*  Bhall  be  sold  on  all  cars  on  all 
Iln«s  except  where  Buch  sale  would  be  contnry  to 
tbe  terms  ot  a  trsDcblBe  coatract,  which  tickets 
shall  enUtle  tbe  holder  to  ths  isme  rl(hu  batvaen 
said  hours  aa  the  paTmeat  of  a  Sve-cent  fare  would. 

Sec.  4.  Where  a  trip  1*  over  two  or  mora  lines, 
whether  (rancblie  line*  or  not,   tha  maximum  tare 

acted  whlcb  ralaea  the  total   charge  to  nuire  tlian 
Ave  cents  or  six  tor  twenty-Hve  cenli. 


point  to  point  vlthin  the  citf. 
made   upoa   oae   car  or   one   ) 


r   b/    1 


persaa.  partnership  or  corporation,  and 
tbe  oncers,  esents,  serrants  and  employte  thereot 
shall,  upon  demand,  furnish  prvper  traaefers  to 
carry  Into  effect  the  proTlalons  ol  tUs  section.  The 
provisions  of  thie  ordinance  shall  not  be  sonatrued 
as  an  attempt  to  Impair  the  obllgatloa  of  any  valid 
coatract,  but  ahall  apply  (o  aDd  govem  all  lacb 
street  railway  passenger  trsSc  In  the  city,  except 
where   tbe  same   la   governed  by  tbe  provlatoiu  ot 


Bee.  (.  Anj  aucb  person,  partnsrehlp  or  corpora- 
tion wblcb  shall  violate  tha  provisions  at  this  ordi- 
nance, or  stiill  attempt  to  do  ao.  and  any  olDcar, 
agent,  aervant  or  employS  who  aball  order  or  direct 
any  such  violation  or  attempted  violation  ol  tba 
provisions  of  this  ordinance,  shall  be  guilty  of  an 
offense,  and  upon  conviction  shall  be  Saed  not  to 
exceed  Bve  hundred  dollars,  or  Imprisoned  In  the 
Detroit  Houee  of  Correction  (or  not  to  exceed  ninety 
days,  or  shall  be  both  BDcd  and  Imprisoned  In  tbe 
discretion  of  the  court,  (or  each  violation. 

Sec.  T.  Tbis  ordinance  la  passed  for  tha  public 
welfare  la  the  case  ol  an  emergency  Involving  tbe 
peace,  health  and  safety  ot  the  people  oE  tbe  city, 
and  It  la  ordered  to  take  Immediate  elTect.  It  may 
be  amended  or  repealed  at  any  time  by  the  eomman 
council  ot  tbe  cl^  ot  Detroit.  Unlees  ao  amended 
or  repealed  It  ahall  remain  In  (area  for  ong  year 
from  Augoat  t.  IBIS. 
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bill,  taking  Its  allegations  to  be  trae,  state 
grounds  for  retl^  to  wblch  tbe  company  was 
entitled  upon  tbe  facts  set  fortbl  Tbe  ac- 
tioQ  of  the  District  Court  was  eqalvalent  to 

M  nistalnlus  a  demurrer  to  tbe  bill. 

«  *Tlie  bill  alleges  that  tbe  complainant  com- 
pany Is  tbe  owner  of  all  tbe  street  rollwaTS 
In  the  dt;  of  Detroit,  constituting;  &  system 
of  tracki  of  upwards  of  270  miles.  Tbe 
soarcea  of  title  of  the  company  are  set  forth 
la  the  bin,  and  shown  by  many  exhibits.  It 
la  sufficient  for  the  present  purpose  to  say: 
That  the  system  consists  of  a  considerable 
mileage  of  tracks  upon  which  the  trancMses 
bave  expired ;  upon  other  Dortlons  of  the  sys- 
tem there  are  noeiplred  franchises,  some  of 
tbem  derived  from  TtltsKes  In  wblch  tbe 
roads  were  constructed,  which  Tillages  were 
aubsequ^itly  incorporated  into  the  dty. 
That  from  December  1,  1917,  Its  system 
Was  operated,  exc^t  the  so-called  three-cent 
lines,  upon  terms  as  follows:  Five-cent  cash 
fares  for  each  passenger  carried  on  or  over 
Its  lines,  including  so-called  universal  trans- 
fers, with  worklngmen'a  tickets,  eight  for 
twenty-flve  cents,  between  certain  hours, 
and  on  tbe  so-called  three-cent  lines  a  cash 
fare  of  Ave  cents,  with  eight  tickets  for 
twenty-five  cents  between  certsln  hours; 
good  (Mily  Ml  sncb  three-cent  lines  with  the 
privilege  of  a  transfer  on  payment  of  a  five- 
cent  cash  fare,  and  also  with  the  privilege 
at  purchase  of  six  tickets  for  twenty-five 
ctaitM,  also  good  between  certain  hours.  It  Is 
.averred  that  afterwards  It  became  necessary 
TO  Increase  rates  of  fare.  The  bill  recites  tbe 
demand  of  the  employta  of  the  company  for 
Increased  wages,  which  was  refused;  that 
a  submission  of  the  controversy  was  made 
to  the  War  lAbor  Board;  that  tba  board 
after  a  hearing  awarded  a  substantial  In- 
crease of  wages,  and  recommended  an  In- 
-crease  In  passenger  fares  to  enable  the  com- 
pany to  meet  this  cost.  The  bill  allege*  that 
the  Increase  made  by  tbe  War  Labor  Board 
.amounted  to  about  (2,000,000  per  annum. 
The  company  petitioned  the  dty  for  an  In- 
crease of  rates  of  fare,  and  this  petition  was 
dented. 

On  August  7,  1918,  the  company  put  In 
force  a  schedule  of  Its  own,  making  sln^ 

?  fares  six  cents,  with  ten  tickets  for  flfty-flre 
cents,  cash  fare  or  tickets  good  on  connecting 
or  lnt«r*sectlnK  lines  within  tbe  city.  It  Is 
contended  that  this  action  of  the  company 
was  vrlthout  legal  authority.  Whether  this 
was  authorized  or  not.  Is  not  an  Issue  Involr- 
«d  In  this  case,  and  we  express  no  oidnloa 
concerning  It  The  mstters  Involved  In  this 
bill  concern  the  validity  of  Qie  ordinance 
passed  August  9,  1818. 

It  la  further  aUeged  that  Detroit  Is  a  dty 
of  a  population  exceeding  700,000;  that  It  Is 
«n  Industrial  dty  with  much  the  larger  port 
of  Its  male  peculation  unployed  In  Industrial 
plants  within  and  adjacent  to  the  dty;  that 
tlH  opnatlou  (rf  the  eowipany's  lallway  ajr*> 


tern  was  the  only  means  of  transportation  of 
such  employ^  from  their  homes  to  their  pla<> 
es  of  employment ;  and  that  the  Interruption 
of  tbe  operation  of  the  company's  system,  or 
the  separation  In  operation  of  the  franchise 
from  tbe  non-franchise  lines,  would  paralyse 
the  Industrial  and  business  life  of  the  city, 
throw  thousands  of  Its  residents  out  of  em- 
ployment, and  result  In  shutting  down  its 
industrial  plants  and  Victories.  Allegations 
follow,  setting  forth  the  value  of  tbe  com- 
pany's property,  and  stating  that  the  effect 
of  the  ordinance,  If  enforced,  will  be  to  re- 
quire the  operation  of  the  company's  system 
st  a  defldt,  and,  consequently,  with  no  re- 
turn on  the  Investment. 

[1, 1]  Tbe  learned  District  Judge  answered 
the  contention  of  tbe  company  by  holding,  in 
substance,  that  as  to  the  non-franchise  lines 
the  remedy  of  the  company  was  to  abandon 
the  service  and  take  its  property  frcxn  the 
dty  streets,  and  that  as  to  the  franchise 
lines  tbe  exception  of  tbe  fifth  section  of  the 
ordinance  saved  the  company's  contract 
rights  from  Impairment.  There  can  be  no 
question  that  it  was  within  the  dty's  power 
to  compel  the  company  as  to  Its  non-tran- 
chlse  lines  to  remove  Its  tracks  from  the 
streets  of  the  dty.  This  was  settled  In  De- 
troit United  Railway  Ca  v.  Detroit,  229  U. 
S.  39,  S3  Sup.  Ct.  697,  57  L.  Ed.  lOEHL  The 
dty  did  not  do  so.  Instead  of  taking  such  sc- 
tlon  It  passed  tbe  ordinance  In  controversy,  2 
providing  for  the  continued  operation  of  'the? 
company's  system.  This  ordinance  has  ap- 
plication to  the  entire  street  railway  sys- 
tem. In  section  1  It  provides  that  no  more 
than  five  cents  shall  be  charged  for  a  single 
ride,  or  six  tickets  for  twenty-five  cents,  for 
one  continuous  trip  through  the  dty  over  any 
line  operated  without  a  francblsfc  Sectl<»i 
2  purports  to  preserve  the  right  to  charge 
fraDdiise  rates  when  fixed  by  contract  Sec- 
tion 8  provides  for  fares,  eight  tickets  for 
twenty-five  cents,  except  when  such  fares  are 
contrary  to  contract  rights.  Section  4  pro- 
vides that  where  a  trip  is  over  two  or  more 
lines,  whether  franchise  os  not,  the  maximum 
fare  shall  be  five  cents,  or  six  tickets  for 
twenty-fire  cents,  and  no  transfers  shall  be 
exacted  which  raise  these  rates  of  fare.  Sec- 
tion 6  defines  a  continuous  trip  to  mean  a 
Journey  from  one  point  in  the  dty  to  anoth- 
er, whether  on  one  car  line  or  by  means  of 
transfers,  and  the  company  is  required  to 
furnish  transfers  to  carry  tbe  provisions  of 
the  ordinance  into  effect  It  is  further  pro- 
vided that  the  ordinance  is  not  to  be  con- 
strued OS  an  attempt  to  impair  the  obligation 
of  any  valid  contract,  but  shall  apply  to  all 
street  railway  passraiger  traffic  in  the  dty  ex- 
cept when  the  same  Is  governed  by  the  pro- 
Tlslons  of  a  contract  Section  6  provides  for 
fines  or  Imprisonment  for  violations  of  the 
provisions  of  the  ordinance.  Section  7  pro- 
vides tbat  the  ordinance  sbaU  be  in  efi^ect  for 
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ttie  term  of  one  Tear  from  Angnst  9,  191S| 
unless  sooner  amended  or  repealed. 

[3, 41  The  allegatloas  of  the  bill,  which  for 
the  present  porpoms  must  be  taken  as  true, 
are  ample  to  the  effect  that  the  enforcement 
of  this  ordinance  will  result  In  a  defldt  to 
tbe  company.  We  cannot  construe  the  excep- 
tion of  section  5,  having  reference  to  esIsUng 
franchise  contracts,  In  audi  way  as  to  modi- 
fy the  requirements  of  section  4  which  In  ex- 
pUdt  terms  flxea  the  fares  for  trips  over 
two  or  more  Uses  whether  franchise  lines  or 
not,  and  limits  the  maximum  fare  without 
9  charge  for  transfers.  This  must  be  read  la 
•  view  of  the  definition  of  a  contlnnons  'trip 
In  sectltm  B  as  meaolag  a  Journey  from  one 
point  to  aaotber  point  tu  the  city  whether  the 
same  Is  made  on  one  car  line  or  by  means  of 
transfers  from  car  to  car  or  from  line  to  line. 
The  exception  in  sectltm  G  can  have  no  fur- 
ther effect  consistently  with  tbe  other  pro- 
visions of  tbe  ordinance,  particularly  those  of 
section  4,  than  to  regulate  fares  where  trips 
are  wholly  upon  franchise  lines.  A  principal 
ground  npon  which  the  bill  waa  dismissed  by 
the  District  Court  was  tbe  view  of  the  learn- 
ed Judge  QiBt  the  power  to  compel  the  com- 
pany to  remove  Its  tracks  from  the  streets 
Involving  the  non-fraachlse  roads  Included 
tbe  right  to  Ox  terms  of  ccmtlnDed  operation 
,npon  such  lines,  whether  remunerative  or 
not  We  cannot  agree  with  this  view.  In 
our  opinion  tlie  case  In  this  reelect  Is  ruled 
In  principle  by  Denver  v.  Denver  Union  Wa- 
ter Co.,  246  U.  S.  17S,  38  Bup.  CL  278,  62  L. 
Ed.  649.  In  that  case  the  franchise  of  a 
water  ccmpan;  bad  expired,  and  the  d^ 
might  bare  refused  the  further  use  of  the 
streets  to  tbe  company.  Instead  of  doing 
this  It  passed  an  ordinance  fixing  rates  and 
reQulring  certain  duties  of  the  company.  We 
held  that  In  that  situation  tbe  company  was 
entitled  to  make  a  reasonable  return  upon  its 
Investment.  So  here,  the  dty  might  have 
required  Oie  company  to  cease  Its  service 
and  remove  Its  tracks  from  tbe  non-franchise 
Hoes  within  tbe  dty.  Instead  of  taking  this 
oourse  the  dty  enacted  an  ordinance  for  the 
OKitlnned  operation  of  the  company's  sys- 
tem, with  fares  and  transfers  for  continuous 
trips  over  lines  composing  the  system  wbetb- 
er  tbe  same  bad  a  franchise  or  not.  This  ac- 
tion contemplated  the  further  operation  of 
the  system,  and  fixed  penalties  for  violatltms 
of  the  ordioance.  By  Its  terms  the  ordinance 
is  to  continue  in  force  for  the  period  of  one 
year,  unless  sooner  amended  or  repealed. 
This  waa  a  dear  recognition  that  until  tbe 
dty  repealed  the  ordinance  the  public  serv- 

;ice  should  continue,  with  the  use  of  the 
streets  essential  to  carry  on  further  service, 
>  Within  the  prlndples  of  tbe  'Denver  Case 
this  service  could  not  be  required  without 
giving  to  the  company,  thus  affording  It,  a 
reasonable  return  npon  Its  InvestmenL  In 
tb«  Denver  Case  we  aaldt 


"lAe  very  act  of  rerolatlns  the  company'e- 
ratcs  was  a  recognitloa  that  its  plant  must  con- 
tinue, as  betore,  to  serve  the  public  needs.  The- 
fact  that  no  term  was  ipeciSed  Is,  under  the 
existing  drcumstances,  as  aigiilBcant  of  an  In- 
tent tliat  the  service  should  continue  while- 
the  need  existed  as  of  an  intent  that  it  should 
not  be  perpetual." 

In  tbe  present  case  the  service  up<m  tbe 
terms  Qxed  In  the  ordinance  Is  ccmtlnued  for 
a  year,  tbe  dty  reserving  tbe  right  to  r^ieal 
the  ordinance  at  any  time. 

[i]  It  is  clear  that  the  dty  might  have  tak- 
en a  different  course  by  requiring  the  com- 
pany to  remove  Its  tracks  from  the  non- 
franchlee  lines;  It  elected  to  require  con- 
tinned  maintenance  of  tbe  public  servicer 
doubtless  because  it  was  believed  that  it  was 
necessary  in  the  existing  conditions  In  the 
dty  to  continue  tor  a  time  at  least  tbe  right 
of  tbe  railway  company  to  operate  its  lines. 
This  amounted  to  a  grant  to  the  company  for 
further  operation  of  the  system,  during  the 
life  of  the  ordinance  For  this  public  serv- 
ice It  was  entitled  to  a  fair  return  upon  Its 
Investment  Elements  to  be  taken  into  con- 
sideration in  valuing  the  property  of  the 
company  in  estimating  a  fair  return  are  not 
involved  In  this  case.  If  the  allegatiims  of 
the  bill  are  true,  and  for  present  purposes 
they  must  be  so  regarded,  the  continued  iq»- 
eratlon  of  the  railroad  system  of  the  com- 
pany upon  the  fares  fixed  in  the  ordinance 
will  result  In  a  defldt,  and  deny  to  the  com- 
pany due  process  of  law  within  the  meaning 
of  tbe  federal  Constitution. 

[■1  As  rates  of  fare  are  fixed  on  some  of 
the  existing  franchise  lines  at  five  cents  with- 
out transfers,  it  would  follow  as  to  continu- 
ous trips  over  such  frandilse  and  non-fran- 
chise lines,  such  trips  compr^endlng  mocbb 
of  the  trana'portatlon  required,  the  latter* 
lines  would  be  without  compensation  for  ttia 
service  rendered.  Furthermore,  when  a  coo- 
tinuous  trip  begins  on  a  non-franchise  line 
and  Is  over  a  frandilse  line  and  a  non-fran- . 
chlse  line,  tbe  former  having  the  right  to 
cliarge  five  cents  for  a  trip  over  it,  the  effect 
would  be  to  impair  tbe  obligation  of  the  fran- 
chise contract  Detroit  United  Ballway  v. 
Michigan,  242  V.  S.  202,  37  Sup.  Ct  87,  61 
L.  Ed.  268. 

In  our  view  tbe  allegations  of  this  bill  tor 
the  purposes  <rf  the  demurrer  suffldently  al- 
leged violations  of  the  Constitution  of  the- 
United  States  in  the  action  of  the  dty  In 
pas^ng  and  oiforclng  tbe  ordinance  in  con- 
troversy. Tbe  District  Court  Should  have 
entertained  the  bill,  heard  the  application  for 
a  temporary  Injunction,  and  proceeded  to  a 
hearing  and  determination  of  the  case  in  dne- 

Beversed. 

Mr.  JusQce  CLARES  dissenting. 
The  relation  between  ttie  dty  and  tbe  raO- 
way  c(»npanyi  wbcn  tbe  ordinance  wbldi  ai» 
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<miirt  tolda  nucoostltutloDal  waa  paawd,  was 
tUs: 

The  comroa?  owned  tbree  classes  of  tracks, 
■»!«.: 

(a)  Those  In  the  business  and  residence 
■streets  most  productive  of  traStc,  constltut- 
Ing  the  greater  part  of  the  lines  of  the  com- 
pany. Its  authorit;  to  maintain  these  tracks 
«zplred  In  190B-1910.  and  the;  are  designated 
In  the  record  as  "non-franchise  lines."  It 
will  be  convenient  to  refer  to  the  streets  la 
which  these  lines  are  located  as  "non-fran- 
4Alae  streets." 

(b)  Tracks  designated  as  "three-cent  fran- 
chise lines"  (Exhibit  T),  also  largely  In  bust- 
□ess  and  Important  residence  streets.  The 
compan;  had  franchises  for  these  lines  under 
which  It  was  obliged  to  sell  elgbt  tickets  for 
twanty-flve  cents  good  from  5:45  a.  m.  to  8 

fio'clock  p.  m.  and  six  tickets  for  twenty-Qve 
•  cents  good  during  the  'remainder  of  the  twen- 
ty-four hours.    Such  tickets  entitled  the  hold- 
ers to  transfer  privileges  only  on  alt  three- 
cent  lines. 

(c)  Dlscoanected  sections  of  track,  of  Hmall 
mileage,  In  streets  remote  from  the  business 
parts  of  the  city.  For  these  lines  the  com- 
pany had  unexpired  franchises  granted  by 
Tillages  and  townships  before  the  extension 
of  the  city  limits  Included  them,  which  allow- 
ed a  fare  of  Uve  cents,  In  some  places,  In  oth- 
ers five  ceots  with  trangportatloa  to  the  City 
UalL  The  mileage  of  these  grants  varied 
from  five  miles  to  "dx  blocks"  In  length;  they 
are  described  In  tbe  bill  as  lying,  some  to  the 
north,  others  to  the  south,  others  to  the  east 
and  others  to  the  west  of  the  dty,  as  It  was 
when  the  grants  were  made  and,  thus  widely 
•qwrated,  they  bad  no  connection  one  with 
the  other,  except  over  Don-franchlse  or  three- 
ecot  franchise  tracks.  These  are  designated 
as  "Hve-cent  franchise  lines," 

It  was  stated  at  the  bar  by  counsel  for  the 
<lCr,  and  not  questioned,  that  there  were 
about  ISO  miles  of  noa-franchlse  lines,  about 
tt  miles  of  tbe  three-cent  franchise  lines, 
and  only  S5  miles  of  flve-cent  franchise  lines. 

In  their  brief  counsel  for  the  (Kimpany  say 
that  the  larger  part  of  the  company's  lines 
had  been  operated  for  several  years  prior  to 
Uecember,  1917.  on  what  was  known  as  the 
"day-to-day  agreement"  (and  see  Detroit 
Doited  RaUway  v.  Detroit;  220  U.  &  89,  42, 
SS  Sup.  CL  687,  S7  L.  Ed.  lOSQ,  under  which 
«  r«itat  was  paid  to  tbe  dty  tor  tbe  use  of 
dM  streets  and  the  company  was  allowed  to 
durge  a  cash  fare  of  Are  cents  or  sevMi 
tlctets  for  tvrenty-dve  cents,  except  during  an 
hour  and  a  half  In  the  momiug  and  one  hour 
In  the  evening,  when  tickets  sold  ^ht  for 
twenty-flve  cents  were  accepted.  For  these 
tares  transfers  were  given  over  the  enttre 
lines  of  the  company.  Either  party  could 
witbdraw  from  this  arrangemuit  at  any  tUae^ 


and  In  December,  *1S17,  Ota  company  did  vltb-  • 
draw  from  It  and  thereafter  was  allowed  to 
cliarge,  on  other  than  its  three-cent  frendiise 
lines,  a  cash  fare  of  Ove  cents,  bat  with  eight 
tickets  for  tweaty-flve  cents,  good  for  one  and 
a  half  hours  In  the  morning  and  for  one  hour 
in  the  evening.  Universal  transfers  were  al- 
lowed for  tbese  fares. 

This  arrangement  continued  until  Ai^ust  2, 
1918,  when,  not  satlsfled,  the  company  pro- 
posed to  the  dty  a  flve-cent  fare  with  a  charge 
of  one  cent  for  a  transfer  over  all  tines  In 
the  city  one-fare  Eone,  or,  in  the  alternative, 
a  six-cent  fare  with  ten  tickets  for  tlfty-flve 
cents  and  universal  transfers,  the  frandilM 
rates  on  the  three-cent  tinea  to  continue  ex- 
cept that  for  the  fares  last  named  nnlversat 
transfera  would  l>e  given. 

This  proposal  the  dty  rejected,  and  there- 
upon the  compaaj,  without  any  authority 
from  the  dty,  put  into  operation  the  second 
proposal  above  stated,  allowing  transfers 
over  any  connecting  or  Intersecting  line 
within  the  dty  limits.  In  response  to  this  ac- 
tion of  tbe  railway  company  the  dty  passed 
the  ordlDsnce  wtilch,  for  two  reascmo,  the 
court  has  held  Invalid,  viz.: 

a>  Over  certain  of  the  franchise  lines  a 
live-cent  rate  of  fare  without  transfers  was 
provided  for  in  the  grants,  and  because  sec- 
tion 4  of  the  ordinance  required  transporta- 
tion "where  the  trip  la  over  two  or  more  lines, 
whether  franchise  tines  or  not,"  without 
transfer  charge.  It  Is  held  that,  if  this  pro- 
vision were  enforced,  the  effect  would  be  to 
Impair  such  flve-cent  franchise  contracts  and 
that  the  ordinance  Is  ttterefore  void. 

(2)  Interpreting  tbe  ordinance  as  a  grant 
to  the  company  of  tbe  right  to  operate  Its 
lines,  franchise  and  noo-franchlse,  at  rates 
wtilch  the  bill  alleges  to  be  non-compensatory, 
the  court  holds  It  invalid  because  It  wonld 
deprive  the  con^tany  td  Its  property  without 
due  process  of  law. 

The  case  must  be  considered  on  ttie  altega-  3 
tions  of  the  *blll  as  if  on  demurrer  and  my  i 
reasons  for  dissenting  f riHn  both  of  these  coo- 
dusions  of  the  court  are  as  follows: 

As  toQieflraL  It  Is  not  anywhere  alleged  la 
the  bill  that  the  "flve-cent  franchise  tinea"  (no 
complaint  is  made  as  to  the  tliree-cent  lines) 
can  be  operated  separately  and  proQtably  or 
that  less  income  would  t>e  realized  from  them 
if  operated  under  the  teims  of  section  4  In 
conjunction  with  the  non-franchise  lines  than 
if  they  were  operated  as  separate  properties^ 
If  such  thing  be  possible,  charging  the  flve- 
cent  franchise  rat«  without  transfers.  With- 
out Budi  an  allegation  It  is  pure  conjecture 
to  say  that  the  company  would  suffer  loss  and 
that  Its  contract  would  be  Impaired  by  giving 
eOect  to  section  4.  Be  who  would  strike 
down  a  law  must  show  that  the  alleged  onr 
constltntlonat  feature  Injorea  him  and  oper- 
atM  to  dmrlve  talm  of  rights  protected  ta  tbe 
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federal  Coostltntlon.  Pljmonth  Oosl  Oo.  t. 
Pennsrlvanla,  232  U.  B.  D31,  S34.  84  SuD-  CL 
SOe,  58  U  Ed.  713. 

But  Uie  btli  not  011I7  falls  to  allege  tbat 
tbe  railway  companf  wonld  Buffer  lose  from 
giTlBg  effect  to  section  4,  but  It  states  facta 
which  render  it  hlgtil;  probable,  if  not  entire- 
ly clear,  that  It  would  benefit  bj  IL 

All  flve-ceatfrtmchiee  lines  appear  frora  tbe 
bill  to  be  as  webavesald.outljlngi  of  limited 
mileage,  and  so  wholly  disconnected  one  from 
the  otlier  that  It  would  not  be  practicable  to 
operate  them  profitably.  If  at  all,  except  In 
connection  with  non-franchise  lines.  The  rec- 
ord shows  that  In  the  past  they  have  been 
BO  <q>erated,  with  mutual  transfers,  and  both 
of  the  proposals  of  the  company  made  to  tbe 
city  on  August  2,  191£l,  contemplated  such 
operation.  In  the  absence  of  allegation  to 
the  contrary,  the  reasonable  Inference  from 
this  description  of  the  five-cent  franchise 
lines  and  this  practice  with  respect  to  tbera 
is,  that  It  is  not  practicable  to  <^)erate  tbem 
profitably  as  separate  properties  and  that 
whatever  value  there  Is  In  them  must  be  real- 
^  Ized  by  operating  tbem  jointly  with  tbe  non- 

J  franchise  lines,  with  mutual  transfers,  and 
that  the  *cDmpany  would  be  benefited,  and 
not  injured,  by  being  permitted  to  so  operate 
them  under  section  4. 

But,  should  this  section  4  be  nmstraed  to 
prescribe  a  rate  for  transfer  over  franchise 
UnesT 

Tbe  first  section,  as  printed  in  tbe  margin 
of  tbe  court's  opinion  prescribes  a.  charge 
"for  one  continuous  trip  within  the  dty  over 
any  Une  which  Is  now  operated  or  shall  here- 
after be  operated,  without  a  frandilse  fixing 
the  rates  of  far&" 

Clearly  tbis  la  IntMtded  not  to  apply  to  the 
franchise  Unea. 

The  second  section  declares  that  the  charge 
over  franchise  lines  shall  not  be  greater  than 
Ifl  fixed  In  the  franchise. 

This  plainly  contemplates  allowing  the  fall 
franchise  rate  where  one  exists. 

Section  3  provides  for  the  special  or  "work- 
iDgmoi'B"  tickets,  but  carefally  exeats  from 
tta  application  "all  lines  •  *  •  where  such 
sale  would  be  contrary  to  tlie  terns  of  tbe 
franchise  contract" 

Section  6  in  terms  declares: 

"The  provisions  of  this  ordinance  shall  not  be 
construed  as  an  attempt  to  impair  tbe  obliga- 
tion  of  any  valid  contract,  but  shall  apply  to  and 
govern  all  such  street  r^way  pasaenger  traffic 
in  tbe  city,  except  where  the  same  is  governed 
by  the  proviaions  of  such  contract." 

Thus  we  bava  In  the  ordinance  a  declara- 
tion tbat  tbe  rate  prescribed  shall  apply  only 
to  non-francblse  itnea,  that  the  franchise  rate 
shall  apply  on  all  francbUe  lines,  that  qiedal 
ticket  rates  aball  not  apply  where  they  con- 
Hict  wltb  franchise  rates,  and  in  addition 
tber*  Is  the  general  declaration  that  the  dt; , 


GOtmcU  Is  intending  to  deal  with  n<m-fnin< 
cbise  lines  only,  and  that  the  ordinance  sbttjl 
not  be  BO  constraed  as  to  Impair  franchise 
contracts. 

To  tbls  we  must  add  that,  it  is  clear  that, 
excluding  the  five-cent  franchise  lines,  thfa¥| 
section  4  would  still  have  *a  large  and  indls-  ■ 
putably  valid  application  to  both  non-fran- 
chise and  franchise  lines.  Tbe  ordinance 
was  designed  to  apply  to  150  miles  of  non- 
franchise  lines,  ext«idlne  In  all  directions 
throughout  tbe  dty,  and  to  regulate  trans- 
fers between  various  parts  of  these  lines.  In' 
addition  bo  this,  the  tbree-cent  franchise  Unea^ 
are  greater  in  extent  and  much  more  Impor- 
tsnt  than  the  five-cent  franchise  lines.  Front' 
December,  1917,  to  August  2,  1918,  transfers 
were  allowed  over  all  of  the  non-francbls» 
IlQea  and  between  tbe  five-cent  and  three- 
cent  franchise  lines  and  tbe  non-francbIs» 
lines  Dpon  payment  of  the  fare  prescribed  la 
section  4 — five-cent  fare,  or  six  tickets  for 
twentj-flve  cents — and  it  was  plainly  tbe  pri- 
mary purpose  of  tbe  section  to  continue  tbls 
rate  and  practice  and  not  to  permit  the 
charge  to  be  Increased  to  six  cents,  as  Gon> 
templated  In  the  proposal  of  the  company 
to  the  city  of  Augnst  2.  1918.  No  complaint 
is  made  of  tbe  application  of  the  section  t» 
tbe  three-cent  franchise  lines. 

All  of  tbls  Is  overlooked  by  the  court,  and, 
laying  hold  of  the  possible  loss  to  the  com- 
pany (wholly  Improbable  as  we  have  seen) 
tbrongb  tbe  application  of  the  secticm  to  the 
flT»eent  lines,  die  uitlre  ordinance  Is  stmck 
down  as  nnconstltutlonsL 

Tbls  Jadldal  power  of  declaring  laws  on- 
constitutional  Is  of  so  high  and  delicate  a  char- 
acter that  it  has  been  often  declared  by  tbls 
court  that  it  would  exerdse  It  only  in  dear 
cases.  Fletcher  v.  Feck,  6  Cranch,  87,  128,  3 
Li.  Bd.  162;  Falrbank  v.  United  States,  181  D, 
S.  283,  21  Sup.  Ct.  648,  46  I*  Ed.  862.  Every 
possible  presumption  is  In  favor  of  a  statute^ 
and  tbls  continues  until  the  contrary  Is  shown 
beyond  a  rational  doubt.  Sinking  Fund  Cas- 
es, 99  n.  S.  700,  TIS,  2S  U  Ed.  49&  The  vio- 
lation of  the  ConsUtntion  must  be  "proved 
beyond  all  reasonable  doubt."  Ogden  v.  Saun- 
ders, 12  Wheat  213,  270,  6  L.  Ed.  606;  Nlcol 
V.  Ames,  173  U.  8.  509,  616,  19  Sup.  Ct  622, 
43  L.  Ed.  786. 

But  if  it  be  assumed  that  tbe  appUcatloQ 
of  section  4  would  result  In  loss  to  the  com-  9 
pany  and  would  Impair  •its  five-cent  franchise  J 
contracts,  even  then  it  woold  seem  that  tbe 
section  should  be  annulled  only  in  so  far  as  It 
might  be  applied  to  sncb  grants  and  that  the 
remainder,  which  la  not  assailed,  should  b9 
permitted  to  stand,  under  the  rule  of  this 
court  applied  from  Bank  of  Hamilton  v,  Dud- 
ley, 2  Pet  492,  620,  7  L.  Ed.  496,  to  St  LouU 
&  Southwestern  By.  Co.  v.  Arkansas^  235  U. 
8.  3G0,  36  Sup.  Ct  99,  SO  L.  Ed.  266,  that  If 
odHj  put  9f  an  act  be  unconstitutional  ths 
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provlsloDB  of  that  part  may  be  dlBregard- 
ed  and  fall  effect  gtven  to  the  remainder, 
it  KTerable  from  the  anconstltatlODal  [tart 
of  the  act,  as  it  clearly  Is  Id  this  case, 

CotolDg  now  to  the  second  and  more  fnn- 
damental  grouod,  on  which  the  court  pro- 
ceeds to  Its  conclusion.  It  Is  held  that  the 
ordinance  con  templates  the  continued  opera- 
tion of  the  DOD-franchlse  lines,  and  there- 
fore, apptytng  the  novel  doctrine  of  the  Den- 
ver Onion  Water  Company  Case.  24S  U.  S. 
178,  3S  Sup.  Ct  278,  02  L.  Ed.  649,  that  It  Is 
a  grant  which,  If  given  effect,  would  neces- 
nrlly  deprive  tbe  company  of  its  property 
without  due  process  of  law,  since  the  allega- 
tlODB  of  the  bill  are  that  It  would  be  non-com- 
pensatory. 

We  are  now  dealing,  not  with  an  alleged 
attempt  on  the  part  of  the  dty  to  require  the 
company  to  operate  Its  flve-cent  and  its 
tbree-cent  franclilse  lines  at  a  loss,  but  with 
an  offer  to  It  of  a  right  to  operate  the  lines 
In  the  non-franchise  streets.  In  which  It  has 
no  rights.  In  conjunction  with  its  Other  lines 
at  what  Is  alleged  to  be  a  non-compensatory 
rate  for  the  entire  system.  The  right  of  the 
company  to  operate  the  five-cent  and  three- 
cent  lines  was  complete  without  the  ordinance 
and  the  operation  of  them,  as  sqiarate  prop- 
erties, was  quite  unafFected  by  It. 

In  deUning  the  relation  between  the  dty 
and  the  company  as  It  was  before  the  ordi- 
nance, which  la  declared  invalid,  was  passed, 
the  court  holds,  as  it  must  (229  U.  S.  89,  33 
Snp.  Ct.  697,  67  L.  Ed.  1056),  that  the  com- 
pany liad  no  rights  In  the  non-franchise 
streets,  and  that  the  dty  had  the  right  to  or- 
]  der  its  tracks  taken  out  of  them. 
•  wTliis  being  the  legal  relation  between  the 
two  parties,  the  company,  on  August  2,  1918, 
made  its  proposal  for  Increased  fares,  which 
was  rejected  by  the  dty.  This  proposal, 
when  followed  by  rejection,  obviously  did  not 
diange  the  relation  of  the  parties  from  what 
they  were  before  It  was  made. 

TherenpoQ  the  dty  made  its  connterpropoa- 
al  by  tendering  the  ordinance  rates  to  the  com- 
pany, which  promptly  rejected  them.  It 
seems  equally  clear  that  this  proposal  and 
the  rejection  of  It  did  not  change  Uie  rela- 
tions of  the  parties  and  that  they  continued 
IR«dsely  as  they  were  before  and  as  they 
were  defined  in  the  opinion  of  the  conrt— the 
railway  company  without  any  rights  what- 
ever in  the  non-francblse  streets.  But  not 
BO  says  the  court,  for  the  reason  that  the 
dlnance  Implies  that  the  lines  are  to  be  oper- 
ated and,  under  the  Denver  Case,  It  must 
therefore  be  interpreted  as  a  grant  (contrary 
It  would  seem  to  Blalr  t.  Chicago,  201  U.  S. 
400,  463,  23  Sup.  Ct.  427,  60  L.  Ed.  801),  and, 
since  It  Is  alleged  that  the  rates  prescribed 
are  non-compensatory.  It  Is  an  Invalid  grant. 

If  It  be  conceded  that  the  ordinance  is  In 
tenna  a  grant,  yet  since  every  grant  Implies 


and  requires  a  grantee,  when  the  company  re- 
fused to  accept  It  the  grant  necessarily  fail- 
ed. It  Is  obvious  and  elementary  that  no- 
person  or  corporation  can  be  made  a  grautee- 
against  his  or  its  wllL  Kent,  Commentarlefr 
(13th  Ed.)  vol.  4,  p.  455,  note  (b).  Thus,  again, 
even  on  the  assumption  of  the  court.  It  would 
seem  that  the  ordinance  failed  to  change  the- 
relstlons  of  the  parties  from  what  they  were 

The  condusloo  of  the  District  (Dourt  that 
this  case  can  be  distinguished  from  the  Den- 
ver Water  Company  Case,  end  therefore  la 
not  to  be  ruled  by  It,  seems  sound,  but  the 
distlncttoD  need  not  be  discussed. 

The  application  of  the  prindple  of  that 
case  to  this  one  muat  result  In  depriving  the 
dt;  of  the  power  to  treat  with  the  company 
for  terms  for  the  operation  of  the  tracks  J 
*nblch  It  owns  In  the  streets  In  which  itsf 
franchises  have  expired  and  in  wblch  thla 
court  has  dedded  It  has  no  rights  whatever, 
except  upon  terms  as  favorable  to  the  com- 
pany as  it  would  be  entlUed  to  If  It  had  a 
valid  and  continuing  grant  to  operate  in  them. 
The  utmost  that  can  be  claimed  for  the  or- 
dinance la  that  It  suffers  the  company  to  use 
streets  wblch  it  could  not  uee  at  all  without 
It — for  the  company  to  use  them  in  any  other 
way  than  as  thus  permitted  would  be  unlaw- 
ful. Xet  this  mere  offer  of  this  naked  privi- 
lege. In  terma  revocable  at  will,  and  rejected' 
by  the  company,  ts  held  to  give  a  constitution- 
al right  and  at  the  same  time  to  so  violate- 
that  right  as  to  render  the  ordinance  Invalid. 
I  cannot  bring  myself  to  understand  how,  ex- 
cept by  sheer  assertion  of  power,  even  the  ap- 
parent Justice  of  the  result  which  It  Is  hoped- 
thus  to  obtain  can  be  made  the  basis  for 
creating  a  constitutional  right  where  no- 
right  whatever  existed  before  the  passing  of 
this  rejected  ordinance. 

If  the  management  of  the  company  was- 
mlslnformed  as  to  the  effect  of  the  expiring: 
of  Ita  franchises,  as  seems  probable  (229  U.  8. 
B9,  33  Sup.  Ot  697,  67  L.  Ed.  1066),  or  It  It 
underestimated  the  difficulties  in  the  way  of 
securing  an  extension  of  them,  the  result,  as 
declared  by  this  court  In  the  case  Just  dted, 
was  to  derive  the  company  of  all  legal  rights- 
ill  the  non-franchise  streets,  and  while  Its 
misfortune  may  be  regretted  the  apparent 
hardship  of  the  situation  Is  no  valid  ground' 
for  raising  a  constitutional  right  In  favor  of 
one  of  the  parties,  which  will  result  In  de- 
priving the  other  party  of  an  advantage 
which  has  lawfully  come  to  iL  Substantial- 
Justice  is  more  likely  to  result  from  trusting, 
to  the  sense  of  fairness  of  a  community  in 
dealing  with  such  cases  Uian  from  Imposing: 
upon  a  dty  a  contract  which  a  court  shall' 
make  for  them.  The  language  used  by  Mr. 
Justice  Holmes,  when  dissenting  la  the  Den- 
ver Oas^  £46  n.  8. 193,  88  Sup.  CL  234,  62  U 
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?"W«  mart  oname  Uiat  the  Water  Oonputy 
■mar  be  required,  i*Itbin  a  reaaoanble  time,  to 
remove  its  pipea  from  the  streeta.  Detroit  Unit- 
ed Railwar  T.  Detroit,  229  U.  8.  39,  40  [38 
Snp.  Ot  69T,  57  L.  Ed.  1056].  •  •  •  In  Tiew 
of  that  Htbt  of  tbe  dty,  which,  It  exercised, 
wonld  mtike  the  company's  whole  plant  valae- 
leas  as  such,  the  question  recur*  whether  tlio  SX' 
Inc  of  an;  rata  b;  the  dt7  could  be  nld  to  ceai- 
Dacate  property  on  the  [rouud  that  the  retam 
was  too  low.  •  •  •  Hie  ordinance  of  the 
do  could  mean  no  more  than  that  the  company 
mnat  accept  the  city's  rates  or  atop — and  as  it 
eooU  be  stopped  by  tbe  dtj  out  and  out,  the 
coieral  principle  Is  that  it  could  be  stopped  na- 
leas  a  certain  price  should  be  paid." 

ITor  Qie  reasoDB  thus  at&ted,  I  think  that 
the  ordtnaacG  Is  TsUd,  snd  that  th«  Judgment 
«f  the  District  Coart  should  be  aflHrmed,  and 
therefore  I  am  compelled  to  dlsB^it  from  the 
«plnlon  and  Judgment  of  the  conrL 

I  am  authorized  to  saj  that  Mr.  Justice 
BOLMBS  and  Mr.  Justice  BBANDEIS  con- 
cur ta  this  opinion. 
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No.  64. 

CooBTs  *=885(1)— DiBTBioT  CouBTS— Disxmr 
Review  bi  Scpskio!  Coubt  —  Olaub 
AAAiitar  UniTED  Statxb. 
Judgments  of  the  District  Courts,  In  lbs 
^xerdae  of  the  power  conferred  on  them,  oon- 
-carrentlj  with  the  Court  of  CHaima,  by  the  Tuck- 
«r  Act  of  March  3,  1687,  to  decide  claims 
against  the  United  States,  are  rertewable  ex- 
duslTely  and  directly  by  the  Supreme  Court, 
and  this  remedy  la  unaffected  by  tbe  feneral  dl»- 
'bibntion  of  appellate  power  by  Judiciary  Act 
IS91,  or  by  the  Jndidal  Oode ;  impUcatlons  of 
repeal  bdns  prevented  by  sectiima  284,  296t 
thereof  (Comp.  St.  ||  1271,  1272),  and  Tucker 
Act,  I  4  (Comp.  St.  I  1574),  beinc  excepted  from 
the  repealing  dause. 

In    Error   to    the   United    States    drcnit 
Court  of  Appeals  for  tbe  mnth  drcnit 

Action  by  J.  Homer  Frltcb,  Incorporated, 
and  others,  against  the  United  States. 
Judgment  tor  the  United  States  was  af- 
flnned  by  the  Clrcalt  Coart  of  Appeals  (234 
Fed.  608,  148  C.  O.  A.  874;  238  Fed.  183, 
14B  C.  C.  A.  343),  and  plainUffs  bring  error. 
Berersed  and  remanded,  with  directions. 
^     Hr.  Assistant  Attomcr  Ooieral  Frlerson, 

?t0T  the  United  States. 
•  Uesars.    Bdward   J.    McChitchen,    Ira   A. 
Campbell,  and  A.  Crawford  Greene,  oil  of 
Son  Francisco,  tor  plaintlll  in  error. 


Mr  Chl^  Justice  WHITS]  delivered  the 
opinion  of  tbe  Court 

Liability  of  tbe  United  States  for  the  hln 
of  a  ship  for  two  charts  periods  was  as- 
serted. The  trial  court  allowed  recovery 
for  one  period  and  rejected  It  for  the  other 
and  the  court  below  affirmed  its  action.  Hie 
case  Is  here  because  of  allied  error  com- 
mitted In  not  allowing  for  both.  The  gov- 
emmoit  Insists  that  we  have  no  Jurisdic- 
tion because  the  Judgment  of  the  trial  court 
was  ezdnalvely  susceptible  of  being  review- 
ed directly  hy  this  court;  hence,  thst  the 
court  below  had  no  Jurisdiction  and  we 
must  reverse  and  runand  with  directions  to 
dismiss  tor  want  of  Jurisdiction.  The  con- 
tention is  well  founded,  and  we  might  «m- 
tent  ourselves  with  referring  to  the  authori- 
ties by  which  its  correctness  is  concduslvdy 
established.  As,  however,  some  contrariety 
of  opinion  on  the  question  is  manifested  In 
the  decisions  of  the  lower  federal  courts 
resulting  either  from  a  misconceptlDn  of  the 
governing  principle  upon  which  the  right  of 
direct  review  rests,  or,  It  may  be,  caused  by 
previous  dedslons  of  this  court  which  It  un- 
explained msy  continue  to  be  the  source  ot 
misconception,  we  briefly  review  and  dls- 
I»08e  of  the  subject  from  on  original  point . 
of  view.  S 

*WhHi  the  United  States  made  claims* 
against  it  Justiciable  by  conferring  author- 
ity upon  the  Court  of  Claims  to  entertain 
and  decide  them,  the  grant  was  accompa- 
nied by  a  provision  giving  this  court  direct 
and  exclusive  Jurisdiction  to  review  the 
Judgments  of  the  Court  of  Claims  rendered 
in  the  exercise  of  the  new  i»ower  given. 
When  by  the  Tucker  Act  (Act  March  8,  18S7, 
c.  359,  24  Stat  600}  authority  was  conferred 
upon  the  Circuit  and  District  Courts  of  tlie 
United  States  to  exert  concurrently  with 
the  Court  of  Claims,  tiie  power  to  decide 
claims  against  the  United  States,  the  ques- 
tion arose  whether  the  Judgments  of  those 
courts  rendered  in  the  exerdse  of  such  Jn- 
rlsdictlon  were  reviewable  exclusively  aad 
directly  by  this  court 

Determining  the  principle  tv  whldi  tba 
question  was  to  be  solved.  It  was  dedded 
that  In  the  absence  of  express  provlsltn  <x 
necessary  Implication  to  the  ctrntrary,  the 
Judgments  of  courts  of  the  United  States 
rendered  as  tbe  result  of  tbe  new  power 
wonld  be  subject  to  be  reviewed  only  by  the 
exclusive  method  theretofore  provided  for 
the  Coart  of  Claims.  Applying  the  princi- 
ple of  Interpretation  thus  annonnced  to  the 
Tucker  Act  It  was  held  that  Judgments  of 
the  courts  of  the  United  States  In  suits 
against  the  United  States  under  that  act 
were  reviewable  only  directly  by  tbis  court 
United  States  v.  Davis,  181  U.  B.  36,  S  Supu 
Ct  657,  S3  L.  Bd.  93. 

Early  after  the  adoption  of  the  Judldaiy 
Act  of  1891  (Act  lifarcb  ft,  1891,  c.  S17,  M 


sBrorMkKoi 


M  tepls  as4  UT-HCUBIR  In  all  K«gr-NamlMrea  Dtststs  and  ladaiw 

L,3h..    A_iOOglC 


J.  HOMER  FBITCH,  INa  t.  UNITED  STATES 


Stat.  826)  It  was  settled  that  the  purpose 
of  tbat  act  was  to  Kenerally  provide  for 
and  distribute  the  appellate  power  of  tbe 
conrta  of  the  United  States.  McUsh  ▼. 
Boff.  141  U.  8.  eei,  12  Bnp.  Ct  118,  86  L. 
Ed.  683:  Lan  Ow  Bew  t.  United  States,  144 
U.  S.  47,  12  Sap.  Ot  BIT,  36  L.  Ed.  840; 
Bank  ▼.  Peters,  144  U.  S.  570,  12  Sup.  CL 
707,  36  L.  Ed.  545;  Hubbard  t.  Soby,  143  U. 
S.  66.  13  Sup.  Gt.  IS,  86  li.  Ed.  886.  Subse- 
quent to  such  dedslouB  there  was  pending 
^In  this  court  a  case  brought  b;  the  plaintiff 
^below  by  direct  appellate  proceedings  to  re- 
•rtew  the  Judgment  of  a  Clrcolt  Court  of  *the 
United  States,  rejecting  a  claim  against  the 
United  States  sued  upon  In  that  court  as  a 
court  of  claims.  On  submission  of  a  motion 
to  dismiss  or  afflnn,  made  b7  the  United 
States  without  brief  or  argument  by  tbe  ap- 
pellant, the  case  was  dismissed  for  want  of 
Jurisdiction,  based  upon  authorities  which 
were  cited,  establishing  that  the  purpose  of 
the  act  of  IS91  waa  to  distribute  the  appel- 
late power  of  the  courts  of  tbe  United 
States — a  ruling  which  implied  that  direct 
review  by  this  court  of  Judgments  In  suits 
against  the  United  States  rendered  by  the 
courts  of  the  United  States  as  courts  of 
claims  was  taken  awsy  by  the  Act  of  1S91. 
Ogden  v.  United  States,  148  U.  S.  890,  13 
Sup.  OL  602,  37  L.  Ed.  493. 

In  the  next  year  the  case  of  Chase  y. 
United  States,  ISO  U.  S.  486,  16  Sup.  Ct 
174,  39  L.  Ed.  234,  was  decided.  It  came  to 
this  court  on  a  direct  writ  of  error  to  R 
Circuit  Court  of  the  United  States,  acting 
aa  a  court  of  claims,  to  review  a  Judgment 
rendered  against  the  United  States.  Juris- 
diction waa  disputed,  not  upon  the  ground 
that  the  power  to  review  such  a  Judgment 
by  direct  appeal  no  longer  existed  because 
of  the  act  of  1S91,  but  upon  tbe  sole  ground 
that  procedure  by  writ  of  error  Instead  of 
appeal  had  been  mlstakabl^  resorted  to. 
The  contention  was  held  unsound.  Jurisdic- 
tion was  taken,  and  the  case  was  decided. 

It  Is  to  be  conceded  that,  either  because 
of  the  Impllcstlon  resulting  from  the  mltiig 
In  Ogden  v.  United  Ststes,  supra,  or  be- 
cause of  what  was  deemed  to  be  the  con- 
trolling force  of  the  accepted  doctrine  of 
the  distribution  of  appellate  power  made 
by  the  act  of  1881,  the  opinion  obtained  In 
some  of  the  lower  federal  courts  that  the 
direct  review  by  this  court  of  Judgments  of 
courts  of  the  United  States  acting  as  courts 
of  claims,  which  prevailed  under  the  Tndcer 
Act,  no  longer  existed,  and  that  possibly 
these  impressions  continued  to  make  them- 
selves manifest  until  the  error  upon  which 
they  rented  was  demonstrated  by  the  deci- 
sion of  this  court  In  Held  v.  United  States, 
211  U.  &  628,  20  Sup.  Ct  171.  63  L.  Ed. 

Ssis. 

•  *I&  that  case,  acting  upon  the  theory  that 
tbe  effect  of  the  distribution  of  appellate 
power  made  tv  the  act  of  1891  controlled 


the  previously  existing  right  to  review  Judg- 
ntents  of  the  courts  of  the  United  States 
acting  as  courts  of  claims,  a  case  waa 
brought  directly  to  this  court  under  the  as- 
sumed authority  of  the  act  of  1881,  which 
case,  because  of  Its  amount,  would  not  have 
been  susceptible  of  being  brought  here  un- 
der the  right  to  review  as  exlstlag  prior  to 
the  act  of  1801.  The  case  therefore  render- 
ed it  necessary  to  decide  whether  the  gen- 
eral distribution  of  appellate  power  mado 
by  the  act  of  1891  bad  r^laced  the  right  to 
review  previously  existing  as  to  Judgments- 
of  the  courts  of  the  United  States  rendered 
under  the  power  to  dispose  of  claims  agaloBt 
the  United  States.  It  was  decided  that  it 
had  not,  and  that  the  exceptional  remedy 
by  dlre<^  and  exclusive  review  as  to  tbe  ex- 
ceptional Jurisdiction  to  entertain  clalm» 
against  the  United  States  remained  unaf- 
fected by  the  general  distribution  of  appel- 
late power  made  by  tbe  act  of  1891. 

It  Is  true,  indeed,  that  in  the  Reld  Case, 
as  it  was  also  true  in  tbe  Chase  Case,  no 
reference  was  made  to  tlie  previous  ruling 
in  Ogden  v.  United  States,  virtually  holding 
to  the  contrary;  but,  as  we  have  previous- 
ly pointed  out,  there  was  nothing  on  tho 
face  of  the  opinion  in  that  case  to  direct 
attention  to  the  fact  tbat  it  concerned  tho 
continued  existence  Of  the  exceptltmal  Ju- 
risdiction to  review  Judgments  resnitins 
from  the  exercise  of  the  exceptional  power 
to  entertain  claims  against  the  United 
States,  since  on  the  face  of  the  opinlou  anft 
the  authorities  which  were  referred  to,  that 
case  dealt  only  with  the  operation  of  the  act 
of  1S91  upon  the  general  distribution  of  ap- 
pellate power.  And  when  the  subject  is-  - 
scrutinized,  there  can  be  no  room  whatever 
for  difference  of  opinion  that  the  effect  of 
tbe  ruling  In  Reid  v.  United  States  was  to 
overrule  the  Ogden  Case.  That  result  Is 
made,  if  possible,  more  clearly  manifest  by  8 
the  application  of  the  ruUng  In  *the  Held* 
Case  made  by  this  court  in  sabseQuent  ca» 
es.  Atchison,  Topeka  ft  Santa  F6  Railway 
Co.  T.  United  States,  225  U.  8.  640,  32  Sup. 
Ct.  70S,  66  li.  Ed.  1236;  United  States  t. 
HvDslef,  237  U.  S.  1,  36  Sup.  Ct.  4S9,  68  L. 
Ed.  813,  Ann.  Cas.  1916A,  286;  Thames  & 
Mersey  M.  I.  Co.  ▼.  United  States,  237  U. 
8.  19,  36  Sup.  Ct  486,  60  L.  Ed.  821,  Ann. 
Cas.  1916D,  1067;  United  States  v.  Emery, 
Bird,  Thayer  Realty  Co.,  237  U.  S.  28,  35- 
Sup.  Ct  409,  69  L.  Ed.  823 ;  United  State* 
T.  W.  K.  Cress,  243  U.  S.  316,  87  Sup.  Ct 
380,  61  L.  Ed.  748;  United  States  v.  Achil- 
les Kelly,  243  U.  S.  316,  37  Sup.  Ct.  880,  61 
L.  Ed.  746;  Tweedle  Trading  Co.  v.  United 
States,  246  U.  S.  646,  38  Sup.  Ct  9.  62  L. 
Ed.  629. 

But  it  la  true  to  say  that  In  tbe  case  ot 
United  States  v.  Buffalo  Pitts  Co.,  234  U. 
8.  228,  84  Sup.  Ct  640,  58  L.  Ed.  1290,  de- 
cided subsequent  to  the  decision  of  tb» 
Raid  Oaac^  the  Jurisdictltni  of  tbe  Clrcnlfc 
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<:ourt  of  Appeals  to  review  the  action  of  a 
District  Court  ntaen  sitting  as  a  conrt  ot 
claims  was  recognized  hj  enterttttnlng  and 
deciding  appellate  proceedings  to  review  the 
action  of  tlie  Circuit  Conrt  ot  Appeals  in 
such  case.  It  is  to  be  observed,  liowever, 
that  In  tliat  case  no  question  whatever  was 
Taised  as  to  the  Jurisdiction,  and  in  view  of 
the  ruling  in  the  Reld  Case,  to  wlilch  no 
reference  was  made,  the  action  ot  this 
•court  In  the  Buffalo  Pitts  Case  must  be  re- 
.garded  as  a  mere  Inadvertent  assumption 
of  Jurisdiction  rather  than  as  a  decision 
-tliat  such  Jurisdiction  existed. 

It  is  now  Insisted  however  that,  granting 
the  conclusive  effect  of  the  Reid  Case,  it  is 
4iere  inapplicable  t>ecause  decided  before  the 
adoption  of  the  Judldal  Code  by  which,  it 
Is  contended,  a  change  was  made  talcing 
-away  the  exceptional  power  to  directly  re- 
view which  Is  here  In  question.  The  con- 
tention disregards  the  necessary  result  of 
-the  rulings  In  the  cases  Just  referred  to, 
decided  since  the  Reld  Case,  some  ot  which 
disposed  ot  controversies  governed  by  the 
Judicial  Code,  and  where  the  proposlttc 
now  relied  upon  as  to  the  assumed  opera* 
tlon  of  that  act  waa  directly  pressed  in  ar- 
gumenL 

Aside  from  this  view,  however,  the  propo- 
sition disregards  the  plain  context  of  sec- 
tions 291  and  205  of  the  Judidal  Code  (Act 
March  3,  1911,  c.  231,  30  Stat  1107  [Gomp. 
Sat  11  1271,  1272]).  which  were  clearly  In- 
Jtended  to  prevent  lmpllca*tlons  of  repeal,  or 
change  of  legislative  intent,  lilce  the  one 
here  relied  upon.  United  States  v.  Cress, 
243  U.  8.  310,  331.  37  Sup.  Ct  3S0,  01  L.  Bd. 
746.  But  it  is  said  that  the  contention  as 
to  the  change  made  by  the  Code  Is  not  based 
upon  Implication  but  upon  the  tact  that  sec- 
Uon  9  of  the  I'ncker  Act  (Comp.  St  (  1172) 
waa  expressly  repealed  by  the  Judicial 
Code,  thus  removing  the  very  groundwork 
npon  which  the  continued  right  la  tlils 
conrt  to  eiciuaiveiy  review  Judgments  of 
tiie  courts  of  the  United  States  when  sitting 
as  courts  of  claims  was  held  to  continue 
4kfter  the  Tucker  Act  The  assumption  how- 
■ever  is  falladons,  since  It  overlooks  the 
fact  that  secUon  4  of  the  Tucker  Act  (Comp. 
St  I  1574)  was  excepted  from  the  repealing 
-clause  and  tliat  Its  provlsiona  are  wholly 
incompatible  with  the  proposition  now 
lied  upon.  And  this  again  brings  the  prop- 
-oaltlon  iMck  to  the  mere  assertion  tliat  the 
ruling  aa  to  the  Tucker  Act  made  In  United 
States  Y.  Davis,  and  that  as  to  the  act  of 
1891  made  in  the  Beld  Case,  muat  now  be 
■disregarded. 

As  it  resnlts  that  the  contentlcm  of  the 
United  States  as  to  the  want  of  Jurisdiction 
in  the  court  below  was  w^  founded,  the 
Judgment  of  the  Circuit  Court  of  Appeals 
must  be  and  it  Is 


Beversed  and  the  cause  remanded  to  Qiat 
court  with  directions  to  dismiss  tor  want 
of  Jurisdiction. 


on  B.  B.  M> 
LA  TOUBETTB  v.  McMASTER,  State  Ins. 
Com'r. 


No.  U4. 

1.  InsuKAitCK   4s3— Ihsusahcb    Bbokkbs— 

BEODtATIOH. 

An  Ininrance  broker  who  by  Act  8.  G. 
March  2,  1910  (29  St  at  Large,  p.  076),  la 
made  representative  of  inanred,  and  who  Is 
also  representative  of  the  inaurer,  la,  like  tba 
busineaa  of  Insurance  of  which  he  is  an  Instru* 
ment  of  ccDaummation,  clothed  with  a  public  In- 
terest and  so  aobject  to  the  regulating  power 
of  the  state. 

2.  CoHBTJTnnoiTAL  Law  ^=>27S(1)— Insux* 
ANCB  «=4-^DnB  Phoceos— Hj:QnU.TIOK  o» 
InscBAKcx  Bbokebs. 

Act  S.  G.  tiarch  2.  1910  (29  St  at  Large, 
p.  670),  regulating  qualiScation  of  an  Insarance 
broker,  being  passed  in  the  exerdse  of  a  power 
of  government  and  having  relation  to  that  pow- 
er, does  not  deprive  one  desiring  to  engage  In 
the  budnen  of  his  liberty  and  a  property  right 
in  violation  of  the  due  process  clause  trf  the 
Fourteenth  Amendment 

3.  CouBTH   ^=>366(1)  —  Fedekai.  Comn  — 

FOIXOWTHQ     StaTX     CODBfS     InXBPUTA- 

Tion  or  Statoik. 
A  federal  court  must  accept  the  state  courts 
interpretation  of  a  statute  of  the  state. 

4.  CoNsmrrnonAL  Law    ^=>207(2}  —  Psivi- 

LZOGS   AMD    IimUKITIES. 

Act  S.  C.  March  2,  1910  (29  St  at  Large, 
p.  670)  I  2,  allowing  Insurance  broker's  license 
only  to  reMdents  of  the  state  who  have  been 
licensed  Insurance  agents  ot  It  tor  two  years, 
interpreted  by  dlstlnguiabing  between  '*dti< 
aens"  and  "residents"  aa  applying  as  well  to 
dtixens  of  the  state  aa  to  dtiaens  of  otlier 
atatea,  does  not  diacriminate  in  viola ti<n  of 
Conat  D.  S.  art  4,  I  2. 


Petition  of  Philip  La  Tourette  to  the  Su- 
preme Court  of  South  Carolina,  for  manda- 
mus to  Fits  Hugh  McMaster,  State  Insurance 
Commissioner,  was  dismissed  (104  S.  O.  SOI, 
89  S.  E.  39S),  and  petitioner  brings  error. 
Affirmed. 

Meesrs.  Jolm  L.  UcLaurln,  of  Bometta- 
vllle^  S.  C  and  Wendell  P.  Barker,  of  New 
York  City,  for  plalntUI  in  error. 

Messrs.  Thomas  H.  Feeples  and  0.  N.  Sapp, 
both  of  Colombia,  S.  C,  and  ITred  H,  Oomi- 
nick,  of  Newbenr,  B.  C,  for  defendant  In 
error. 


m  topis  sad  KBT-HUUBsa  la  all  K«r-NaiBb*r*d  Dlgaata  aad  laAnm 
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■    *Ur.  Justice  McKBNNA  delivered  the  opin- 
ion of  the  Court. 

An  act  of  South  Carolina  approved  March 
2,  1916  (29  St.  at  Large,  p.  678),  enUtled  "An 
act  to  provide  for  the  licensing  of  Insurance 
brokers,"  dcflnes  In  Its  first  section  an  In- 
BOrance  broker  "to  t)e  such  person  &a  shnll 
be  licensed  by  the  Insarance  commissioner  to 
represent  citizens"  of  the  state  in  pladog  In- 
sarance with  insurers  in  the  "state  or  In  any 
other  state  or  country."  And  It  is  provided  in 
section  2  of  the  act,  among  other  conditions, 
that  only  such  persons  may  be  licensed  as  are 
residents  of  the  state  and  have  been  licensed 
Insurance  agents  of  the  state  for  at  least 
two  years. 

La  Tourette  otTered  to  comply  with  all  of 
the  provisions  of  the  act,  but  could  not  com- 
ply with  the  requirement  of  section  2,  be  be- 
ing, as  he  alleged,  a  resident  and  cltlz«i  of 
New  Torlc;  and  he  attacked  the  reqnlrement 
by  a  petition  In  the  Supreme  Court  of  the 
state  by  which  he  charged  it  to  be  a  violation 
'of  the  Coostltntion  of  the  state  and  of  sec- 
S  tlMi  2  of  article  4  and  the  Fourteenth  Amend- 
•  ment  of  *the  ConstltutloD  of  the  United  States 
in  that  he,  a  citizen  of  New  York,  was  denied 
the  privileges  and  immunities  granted  to  dtl- 
sens  of  the  state  of  South  Carolina  and  de- 
prived of  liberty  and  pn^erty  without  doe 
process  of  law.  He  further  alleged  that  the 
commissioner  bad  refused  to  Usne  a  license 
to  him  and  prayed  that  he  be  required  to 

The  insurance  commissioner,  by  the  Attor- , 
ney  General  of  the  state  and  other  connsel, 
demurred  to  the  petition,  asserting  as  the 
gnrand  thereof  that  the  requirement  of  the 
act  was  a  legal  exercise  of  the  police  power 
of  the  state  and  that  La  Tonrette  was  not 
deprived  of  any  privilege  or  Immunity  se- 
cured to  citizens  of  other  states  by  the  Con- 
BOtutlon  of  the  United  States.  The  court 
sustained  the  demurrer  and  dismissed  the  pe- 
tition, and  to  that  action  this  writ  of  error 
Is  directed. 

The  pleadings  and  the  action  of  the  court 
Indicate  the  qnestlon  in  the  case,  and,  it 
would  seem,  the  elements  of  It,  but  they  are 
not  dearly  segregated  In  the  argument  of 
oonnseL  They  seem  to  be  (1)  That  La  Ton- 
rette Is  deprived  of  his  liberty  and  a  prop- 
erty right  by  the  act  of  the  state  in  violation 
of  the  dne  process  dense  of  the  Fourteenth 
Amendment.  (2>  That  the  act  discriminates 
against  dtizens  of  other  states  In  tdvor  of 
citizens  of  the  state  of  Soatb  Carolina  In 
violation  of  section  2,  article  4,  of  the  Oon- 
■dtntlon  of  the  United  States. 

[1, 1]  1.  This  contention  depends  upon  the 
character  of  the  budness  of  tnsuraace,  and 
It  was  dedded  In  German  Alliance  Insurance 
Co.  V.  Kansas,  233  U.  S.  389,  84  Sup.  Ct.  612, 
SS  L.  Ed.  1011,  L  R.  A.  1B15C  1189,  to  be 
clottied  with  a  public  Interest  and  subject, 
therefore,  io  the  regulatliig  poww  4tf  the 
SSSct.Ok-U 


state.     And  It  necessarily  follows  that,  as 
Insurance  is  affected  with  a  public  interest, 
those  engHged  In  It  or  who  bring  about  its 
consnmmDtlon  are  affected  with  the  same  in- 
terest and  subject  to  regulation  as  it  is.    A 
broker  Is  so  engaged — Is  an  Instrument  of  ^ 
such  consummation.    The  statute  makes  him  1 
the  representa'tlve  of  tho  Insured.   He  Is  alw  * 
the  representative  of  the  Insurer  (Ho<^>er  t. 
California,  155  U.  S.  648,  657,  15  Sup.  CL 
207,  3G  L.  Ed.  297).  and  hla  fldeUty  to  both 
may  be  the  concern  of  the  state  to  secure. 
As  said  by  the  Supreme  Court  of  the  state 
<104  S.  C.  SOI,  SB  S.  E.  898) : 

"It  U  Important  for  the  protection  of  the  In* 
terests  of  the  people  ef  the  state  that  the  bnri- 
neas  should  be  in  the  bands  of  competent  and 
troBt worthy  penons." 

And  we  may  say  that  this  result  can  be 
more  confidently  and  completely  secured 
through  resident  brokers,  they  being  Imme- 
diately under  tbe  Inspection  of  the  commis- 
sioner of  insurance.!  The  motive  of  the  stat- 
ute, therefore,  Is  beneBt  to  Insnrer  and  in- 
sured and  the  means  it  provides  sean  to  he 
appropriate. 

"But  we  need  not  cast  about  for  reasons 
for  the  legislative  Judgment.  We  are  not  re- 
quired to  be  sure  of  the  precise  reasons  fbr 
Its  exerdse  or  be  (xmvlnced  of  the  wisdom 
of  Its  ezerdse."  It  Is  enough  If  the  legisla- 
tion be  passed  in  the  exercise  of  a  power  of 
government  and  has  relation  to  that  power. 
Hast  V.  Van  Deman  &  Lewis,  240  U.  S.  842, 
365,  366,  36  Sup.  Ct  870,  60  L  Ed.  679,  L.  R. 
A.  1917A.  421,  Ann.  Cas.  I917B,  4SS,  and  cases 
dted:  also  Bunting  v.  Oregon,  243  U.  S.  426, 
437,  37  Sup.  Ct.  435,  61  L.  Ed.  830,  Ann.  Cas. 
1918A,  1043. 

{3,  4]  2.  This  contention,  that  is,  that  the  ^ 
act  discriminates  against  citizens  of  other  % 
states  and  thereby  offends  the  •Constitution  " 
of  the  United  States,  U  La  Tourette'a  ulti- 
mate reliance,  and  to  It  his  counsel  devote 
their  entire  argnment.    The  state  replies  Its 
power  over  insurance  and  that  the  legislation 
it  JustlflesB  extends  to  Its  agents  and  is  best 
executed    when   they   are  residents   of   the 
state.     This  view  we  have  sustained,  and 
manifestly  to  declare  the  legislation  Illegal 


'  8m.  t.  8ucb  iniarmnes  biokar  ilukll  uerelu  dua 
or*  la  tba  plulns  ot  Ingnraoca  and  (hall  procura 
from  tbe  suinrTlilDg  olEctftl  In  tba  stftta  or  countr 
Id  wblch  tbs  boms  ofllca  ol  tbe  toiunr  ■■  liKated  a 
Esrtlflute  to  tba  «ffact  tb>t  tbs  InBOrer  U  lale  uid 
BolTent  mnd  !■  autborlied  to  da  builnsw.  Hs  aball 
turatib  tbs  Iniund  a  ■titement  ibovlns  tbe  Dnan- 
clal  condition  of  tba  laaurer  and  aucb  otber  Inloi^ 
niatlon  u  tba  Inaured  mar  require.  Ha  ab&U  report 
to  the  lUBUrauce  Gommlaalonar  In  detail  tbe  amount 
of  Insurance  placed  and  tbe  premlume  paid  tbere- 
lor.  and  gtaaU  p&r  to  tba  Insurance  commlHioQer  tba 
uidltlonal  llceiiH  lee  bereln  proTldad.  He  aball 
submit  to  tbe  Insurance  commiulonar  wltbln  tblrty 
dsT*  after  December  II  ot  eacb  rmr  m  annual  re- 
port at  blB  truiBBctloaa.  and  bla  boofci,  papers  and 
■ccounti  aball  at  all  time*  be  open  to  the  lupeotloD 
ol  the  luur*nca  nrrnimfiiliTSw  or  •  deputy  eppolat- 
•a  by  Urn, 
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b  to  pnt  a  mtnint  upon  a  power  that  bas 
practical  Juatlflcatloiia. 

The  lUegatlty  of  tlie  act  Is,  however,  enm- 
estlj  urged  and  tbat  It  Is  a  "trade  regulation" 
and  recognlzea  "tbe  business,  trade  or  occupa- 
tton  of  an  Insurance  broker  as  proper  and  le- 
KtHmate,"  and  yet  denies  to  Lti  Tourette,  a 
dtlzen  of  New  York,  the  right  to  euEOge  in 
It  and  thereby  abridges  the  privileges  and 
Immunities  that  he  has  an  a  citizen.  The 
contention  is  expressed  and  llluetrated  in  a 
number  of  ways,  and  the  privilege  of  a  citl- 
Em  1b  defined  to  be  "the  right  to  pursue  and 
obtain  happiness  and  safety"  and  "to  pur- 
ine any  lawful  baslnees  or  vocation,  In  any 
manner  not  Inconsistent  with  tbe  equal  rlghta 
of  others,"  and  that  whatever  rights  a  state 
grants  to  its  own  dtizene  are  the  measure 
within  Its  Jurisdiction  of  the  rights  of  the 
dtlzene  of  other  states,  and  for  these  propo- 
BlUona  the  Slaughterhouse  Cases,  16  Wall.  36, 
21  U  Ed.  391,  and  Butchers'  Union  v.  Cres- 
cent City  Co.,  Ill  U.  S.  746.  4  Sup.  Ct.  662, 
28  L.  Ed.  585,  are  dted.  OUker  cases  are  also 
dted  In  Illustration.  We  do  not  dispute  tbe 
propositions,  and  to  see  if  they  determine 
against  Uie  act  under  review  we  must  turn 
to  its  words,  as  did  the  Supreme  Court  of 
tbe  state,  whose  interpretation  of  them  we 
must  accept.  It  said,  speaking  by  Mr.  Justice 
Hydride: 

"A  dtiien  of  any  state  of  the  UnLon  who  ii 
a  recent  of  this  state  and  has  been  a  licensed 
inaurance  agent  of  this  state  for  at  least  two 
years  may  obtain  a  bn^er's  llcen*«;  on  tbe 
other  hand,  a  citizen  of  this  state,  nbo  is  not  a 
resident  of  tbe  state  and  baa  not  been  a  licens- 
•  ad  insurance  agent  of  tbia  state  for  two  years, 
J  may  not  be  licensed.  No  discrimination  is  made 
*<«  accoant  of  citizensbip.  it  rests  alone  on 
residence  in  tbe  state  and  experience  in  the 
business." 

And  tbe  court  further  said: 

"Qtisensbip  and  residence  are  not  the  same 
thing,  nor  does  one  include  the  other.  Cum- 
mings  T.  Wiogo,  31  S.  0.  427,  43S,  10  S.  E. 
lOT,  and  autborities  dted.  But  onr  condusion 
is  not  rested  upon  the  mere  use  of  the  word 
'residents' ;  for  no  doubt  it  might  appear  from 
the  purpose  and  scope  of  an  act  that  'residents' 
was  Qsed  in  the  sense  of  'dtisens.'  If  so,  the 
court  would  so  construe  It ;  and  in  no  event 
woald  tbe  court  sanction  an  evasion  of  tbe  pur- 
pose end  intent  of  this  wise  end  wholesome 
provision  of  the  ConstitntioD  baaed  on  mere 
verbiage.  But  there  is  nothing  in  the  act  to 
suggest  any  such  intention.  On  the  contrary, 
the  words  'residents'  and  'dtlzens'  are  both 
used,  and  each  apparently  in  its  ordinar;  legal 
sense,  which  Is  well  deGned  and  understood, 
making  a  distinctioti  which  is  substantisl  In  its 
purpose  and  one  that  is  sanctioned  by  tbe  high- 
eat  judidal  authority." 

Tbe  court  thus  distinguishes  between  dti- 
sens  and  residents  and  deddes  that  It  la  the 
purpose  of  the  statute  to  do  so  and.  by  doing 


so,  It  avoids  dtscrtmlnatlon.  In  other  words. 
It  IB  the  effea  of  the  statute  that  its  re- 
quirement applies  as  well  to  citizens  of  the 
state  of  South  Carolina  as  to  dtizona  of  other 
states,  residence  and  dtlzenship  being  dif' 
ferent  things. 
Judgment  affirmed. 


(2U  O.  B.  4T» 
POSTAL  TELEGItAPH-CABLE  CO.  v. 
TONOPAH  &  TIDEWATER  R.  CO. 
WESTERN  UNION  TELEGRAPH  CO.  v. 
BAL-nMORB  A  O.  R.  Co.  POSTAL  TEL- 
EQBAPH-CABLB  CO.  v.  CHICAGO 
GREAT  WESTERN  R.  H. 


Noa.  130,  217,  and  404. 

TiLEQKAFHS  Aitn  Iklbphoiteb    ^=>32—Rxa- 
ui.s.TiON— "Ezobahob"   or  SEavicua   wira 

Act  June  18,  1910,  |  7,  amending  section  1 
of  the  act  to  regulate  commerce  (Comp.  St. 
I  8563),  by  bringing  telegraph,  telephone,  and 
cable  companies  within  tbe  act.  with  a  proviso 
that  nothing  in  tbe  act  shall  be  construed  to 
prevent  such  companies  from  entering  into  con- 
tracts with  common  carriers,  for  the  exchange 
of  service,  allows  "exchange,"  whicb  Is  t>ar> 
ter,  and  carries  with  it  no  implication  of  reduc- 
tion to  money,  ss  a  common  denominator,  of 
services  off  the  line  as  well  as  on  it. 

[Bd.  Note. — For  other  deSnitions,  see  Words 
and  Phrases,  First  and  Sectrnd  Series,  Bx- 
change.] 

In  Error  to  tbe  Supreme  Court,  Appellate 
Division,  First  Department  of  the  State  of 
New  York. 


Three  cases — one  an  action  by  the  Postal 
Tel^rapb-Cable  Company  against  the  Tono- 
pah  &  Tidewater  Railroad  Company,  in  which 
there  was  Judgment  for  defendant,  affirmed 
by  the  Supreme  Court  of  New  York  (176  App. 
Dlv.  910.  IW  N.  Y.  Supp.  1140),  and  plaln- 
tltf  brings  error;  another  a  suit  by  tbe  Bal- 
timore &  Ohio  Railroad  Company  against 
the  Western  Union  Telegraph  Company,  In 
which  decree  for  plalntlS  (241  Fed.  1S2}  was 
affirmed  by  the  Circuit  Court  of  Appeals  (242 
Fed.  014,  105  C.  C.  A.  S02),  and  defendant 
appeals;  and  tbe  third  a  suit  by  the  Chicago 
Great  Western  Railroad  against  the  Postal 
Telegraph-Cable  Company.  Id  which  decree 
for  defendant  (246  Fed.  502}  was  reversed  by 
the  Circuit  Court  of  Appeals  (249  Fed.  664), 
and  defendant  appeals.    Affirmed. 
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▼Isltm  of  racpmsea  betweok  the  railroad  and 
tel^r&ph,  tor  tlie  use  bT  the  telesrapb  of  the 
raUroad's  right  of  nay  tor  lU  polee,  for 
monthly  payment  of  a  certain  sum  by  the 
telegraph,  and  then  agree,  thla  being  the 
point  now  material,  that  np  to  a  certain 
amount  calculated  at  the  regular  day  ratee 
of  the  telegraph.  It  ehould  deliver  free  of 
charge  measagee  pertalnlDg  to  the  railroad 
business  to  any  points  on  Its  systeiu  on  or 
beyond  the  railroad  llnee,  and  that  up  to  an 
amount  calculated  In  similar  manner  the  raU* 
road  should  transport  the  materials,  supplies 
and  employes  of  the  telegraph,  needed  for 
the  construction,  maintenance  or  renewal  of 
the  telegraph  llnee  whether  on  or  ocr  the 
lines  of  the  road.  The  latest  ruling  of  the 
Interstate  Commerce  Commission  Is  that^ 
these  contracts  for  an  exchange  of  service^ 
while  'Talid  for  services  on  the  line  are  in-  • 
valid  as  to  services  off  the  line,  which  last, 
it  is  held,  must  be  charged  for  by  the  rail- 
road upon  the  basis  of  its  published  rates 
and  by  the  telegraph  upon  that  of  its  charges 
reasonably  charged  to  other  customers  for 
similar  services.  The  Commission  construes 
In  this  way  a  proviso  added  to  section  1  of 
the  act  to  regulate  commerce  (Act  Feb.  4, 
1S8T,  c.  IH,  24  Stat  37W  by  an  amendment 
of  June  18,  1910.  c.  300,  I  7,  SB  Stat. 
644  (Comp.  SL  |  8563).  T%ls  amendment 
brought  telegraph,  teleplione  and  cable  com- 
panies within  the  act  but  also  Inserted  a 
provlBO  "that  nothtng  In  this  Act  shall  be  con- 
strued to  prevent  telephone,  telegraph,  and 
cable  companies  from  entering  Into  contracts, 
with  common  carriers,  for  th^  ezdiange  of 
services."  The  question  more  spedflcally 
stated  Is  whether  the  constmction  adopted 

'  the  Commission  Is  right. 

We  do  not  see  how  that  constmctloi)  can 
be  got  from  the  words  of  the  act.  The  words 
general  and  as  certainly  allow  serrlcea 
off  the  line  as  services  on  It  to  be  exchanged. 
In  fact  they  do  so  almost  In  terms  by  allow- 
ing common  carriers  to  exchange  wlUi  cable 
compaoles.  This  being  obvious,  It  is  said 
that  while  the  abstinence  of  the  act  from 
preventing  exchanges  covers  the  whole 
ground,  the  exchange  of  services  off  the  line 
must  be  on  the  terms  tliat  we  have  stated, 
which  makes  the  act  as  to  them  merely  a 
superfluous  permission  to  settle  accounts  pe- 
riodically instead  of  paying  for  each  trans- 
action In  cash.  But  "exdiange"  la  barter  and 
carries  vrith  it  no  implication  of  reduction  to 
money  as  a  common  denominator.  It  con- 
templates simply  an  estimate,  determined  by 
self  Interest,  of  the  relative  value  and  impor- 
tance of  the  services  rendered  and  those  re- 
ceived. This  is  admitted  with  r^ard  to  serr- 
Ices  on  the  line,  and  if  so  whatever  servicea 
can  be  exchanged  can  be  exchanged  In  the 
same  way.  We  cannot  follow  the  argument 
from  Santa  F6,  Frescott  ft  Phcenix  By.  Oo. 
V.  Grant  Brothers  Construction  Co.,  2SA  D;> 


Uessrs.  Jacob  B.  Dittos  and  Ode  L.  Rank- 
In,  both  of  Chicago,  111.,  and  Bynum  E.  Hin- 
B  ton,  of  Washington,  D.  C  for  Postal  Tele- 
§  graifli-OBble  Oa 

*  *Mr.  Rush  n^ggart,  of  New  lock  City,  for 
Western  Union  Telegraph  Co. 

Mr.  Ralph  M.  Shaw,  of  Chicago,  DL,  for 
Chicago  Great  Western  K.  R. 

Messrs.  J.  Du  Pratt  White  and  Roberts 
Walker,  both  of  New  York  City,  tor  BalU- 
moro  ft  O.  R.  Co. 

Mr.  Charles  W.  Needham,  of  Washington, 
D.  <X,  tot  Interstate  Commerce  Commission 
(by  leave). 

Ur.  Justice  HOLMES  delivered  the  tvinlon 
of  the  Court 

Tbe  first  of  these  cases,  Postsl  Telegraph- 
Cable  Qh  T.  Tonopah  ft  Tidewater  Railroad 
Co.,  was  a  suit  In  the  Municipal  Court  of  the 
City  of  New  York  for  services  rendered  to 
the  Railroad  Company.  The  defendant  set 
up  that  the  services  consisted  of  the  sending 
of  telegrams  relating  to  the  defendant's  busi- 
ness and  were  covered  by  a  contract  such'  as 
usually  is  made  between  railroads  and  tele- 
graphs, under  which  such  telegrams  were  to 
be  sent  free  of  specific  charge.  The  question 
raised  was  the  validity  of  the  agreement 
rae  Court  decided  that  It  was  valid  and 
JndgmHit  for  the  defendant  was  affirmed  on 
appeal,  176  App.  Div.  910,  162  N.  T.  8app. 
1140.  The  next  case  In  number,  The  Western 
Dnton  Tel^raph  Co.  v.  The  Baltimore  ft 
Ohio  Railroad  Co.,  was  brought  by  the  Rail- 
road Company  In  the  District  Court  of  the 
N  United  Stotes  for  the  Southern  District  of 
^  New  York  and  sets  np  a  similar  contract, 
*  Which  the  Telegraph  Company  *now  refuses 
to  perform  in  consequence  of  a  ruling  of  the 
Interstate  Commerce  Commlsaloa  It  prays 
a  declaration  of  the  validity  of  the  contract 
and  specific  performance.  The  plaintiff  ob- 
tained a  decree  in  the  I>istrlct  Court,  241  Fed. 
182,  which  was  affirmed  by  the  Circuit  Court 
of  Appeals,  242  Fed.  »14.  The  last  of  the 
three  ceses,  Postal  Telegraph-Cable  Co.  v. 
Gtdcago  Great  Western  Railroad,  was  an- 
other bill  iu  equity,  brought  by  the  Railroad 
Company  In  the  District  Court  of  the  Unlttxl 
States  for  the  Northern  District  of  IllinoU 
upon  a  similar  contract  to  prevent  a  multi- 
plidty  of  suits  by  the  Telegraph  Company 
like  that  first  above  mentioned,  to  have  the 
validity  of  the  contract  declared,  and  to  ob- 
tain a  decree  that  it  be  performed.  The  de- 
feodant  prevailed  in  the  District  Court,  245 
Fed.  G92,  but  the  decision  wag  reversed  by 
the  Circuit  Court  of  Appeals,  and  there  the 
plaintiff  obtained  a  decree,  240  Fed.  664.  The 
tmly  question  upon  whldi  our  decision  is 
sought  Is  the  validity  of  the  agreements, 
which  are  so  tar  alike  as  to  present  a  single 


1G4 


89  SITPREMB  COURT  REI'ORTEB 


(Oct  Term, 


6  S.  177,  33  Sup.  Ct.  474,  B7  L.  Ed.  787,  that 
•  the  eichaDge  properly  'so  called  abonld  be 
coDflned  to  cases  where  tlie  common  carrier 
Is  not  acting  as  Bucli.  That  seems  to  ns  a 
perrerse  conclusion  from  s  proviso  i>ernilt- 
ttng  "comroon  carriers"  to  eicbange. 

Nothing  is  gntned  by  referring  to  the  pro- 
visions In  other  sections  or  to  those  of  the 
section  to  which  the  proviso  Is  attached,  for 
the  provision  Is  that  oothlng  in  the  act,  In 
whatever  section  it  may  occur,  shall  be  twist- 
ed Into  preventing  the  exchange.  Tlie  pas- 
aion  for  equality  sometimes  leads  to  hollow 
formulas  and  the  attempt  to  bring  these  ar- 
rangements under  the  head  of  undue  prefer- 
ences and  the  like  hardly  seema  a  natural  re- 
sult of  the  statute.  No  one  knows  wfalcb  of 
the  two  would  be  found  to  be  preferred  as 
having  the  best  of  a  very  complex  bargain. 
All  the  great  benefits  derived  on  one  side  are 
the  condderatlon  for  all  those  conferred  up- 
on the  other.  The  railroad  and  the  telegraph 
have  grown  together  In  mutual  dependence 
and  we  are  told  that  cootracta  of  this  sort 
for  long  terms  have  been  nearly  universal  for 
fifty  years.  The  contracts  had  been  called  to 
the  attention  of  Congress  repeatedly  by  the 
CommlastoDv  which,  In  December,  1006,  stat- 
ed that,  so  far  as  it  could  see,  the  fall  per- 
formance of  them  by  the  carriers  would  mot 
affect  any  public  or  private  interest  adverse- 
ly.   It  held  however  that  under  the  law  as 


it  then  stood  contracts  for  services  off  the 
line  were  unlawfaL  12  I.  C.  C.  10, 12.  Then 
the  Amendment  of  1910  was  passed,  and 
passed,  we  must  suppose,  having  the  opinion 
of  the  Commission  and  the  notorious  long- 
standing form  of  existing  contracts  In  vler. 
The  contracts  are  complex,  ea  we  have  said, 
and  entire.  We  cacoot  believe  that  an  act 
wMch  purported  to  allow  them  meant  to 
break  them  op.  The  Commission  seems  not 
to  have  bcllered  It  in  Its  first  ruling  upon 
the  amended  act 

Our  opinion  la  confirmed  by  a  consldera- 
tlon  of  the  further  additions  to  sectloa  1,  in  ^ 
1910,  allowing  free  passes  to  *be  given  to  the  • 
employes  of  telegraph,  telephone  and  cable 
lines,  and  by  some  further  matters  of  detail 
referred  to  Id  the  Judgments  of  the  Courts 
below  of  which  we  have  dted  the  reports. 
The  Interdependence  of  the  companies  Is  very 
Intimate,  and  the  trouble  that  would  be  caus- 
ed by  a  narrow  construction  of  the  act  we  be- 
lieve would  be  great  with  no  advantage  so 
far  as  we  can  see  to  any  other  users  of  the 
Uoea  or  roads.  We  do  not  go  Into  more  mi- 
nute discussion  because  the  result  reached 
must  stand  on  the  plain  words  of  the  act 
the  meaning  of  which  is  confirmed  rather 
than  made  doubtful  by  the  circumstances  In 
which  the  proviso  was  enacted  and  the  events 
that  had  gone  before. 

Judgment  and  decrees  afflrmed. 
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ativ.8.  at) 
BANK  OF  CAUFORNIA,  NATIONAL 
ASST*.   T.   RICHARDSON,   Treasurer 
of  SUte  of  CalifomiB. 


No.  262. 

1.  Taiatiok     «=10  —  Natioital     Bahkb  — 
State  Autitoutt. 

Rev.  St.  t  S219  (Comp.  St.  |  9784),  fumlah- 
M  Che  eidusive  rule  govemlni  state  taxation  as 
to  natioaal  banks. 

2.  Taxation     ^=11  — National     Baizes  — 
Stock  Otcmed  in  Othkb  National  Bank. 

Under  Rev.  St.  f  B219  (Comp.  St.  |  9784). 
snthorizinK  Btates  to  tax  stock  of  national  banks 
to  the  owners  of  the  shares,  one  national  bank 
ma;  be  taxed  as  stockbolder  of  another  such 
bank. 

8.  Taxation     «=3ll  — National     Banks  — 
Stock  in  Otheb  National  Bane  as  As- 

Rev.  St.  t  5219  (Comp.  St.  t  9784),  merely 
authorizing  states  to  tax  stock  of  national  banha 
to  the  owners  of  the  ^ares,  does  not  allow  stock 
of  one  national  banii  owned  b;  another  ench 
banii,  and  so  taxed  to  It,  to  be  considered  as 
aasets  of  the  owner  bank  for  purpose  of  taxing 
its  stockholders  on  their  shares. 

4.  Taxation     ^=>10  —  National     Barks — 
Stock  Owned  in  State  Bank. 

A  national  bank,  being  subject  to  state  tax- 
ation aa  a  federal  agenc;  onl;  to  the  extent  au< 
thorfied  bj  Rev.  St  f  9219  (Comp.  SL  I  9784), 
Is  not  taxable  aa  a  stockholder  of  a  stale  bank. 

5.  Taxation     ^9ll  — National     Bankb  — 
Stock  Owned  ik  State  Bars  as  Absetb. 

Stock  of  a  state  bank  owned  b;  a  national 
baul^  but  not  taxable  to  it,  la  to  be  coniideied 
an  asset  of  it,  in  determining  the  value  of  atock 
in  It  taxabla  under  Rav.  St  |  5219  (Comp.  St 
I  9784),  to  its  Btockholders. 

Mr.  Jostles  Fitne;,  Mr.  Justice  Braadels,  and 
Ur.  Justice  Clarke,  disaenting. 


Action  by  tbe  Bank  of  California,  National 
AssodatlOQ,  against  Friend  WUli&m  Richard- 
■SMI,  SUte  Treasurer  of  California.  Judg- 
ment for  defendant  waa  affirmed  by  the  Su- 
preme Court  of  California  (176  C*L  813,  165 
Pac  1G2},  and  plaintiff  brings  error.  Be- 
Tersed  snd  remanded. 

Ur.  B,  3.  Pillsbury.  Mr.  F.  D.  Madison,  Mr. 
Oscar  Sntro,  and  Mr.  Alfred  Sntro,  all  of  San 
Francisco,  Cai..  for  plaiotlET  In  error. 

Mr.  U.  S.  Webb  and  Mr.  Raymond  Ben- 
jamin, boui  of  San  Francisco,  CaL,  for  de- 
8  fendant  In  error. 

"    'Mr.  Chief  JosUce  WHITB  deUvered  the 
oidnion  of  the  Court 

Except  as  to  real  estate,  which  Is  taxed  di- 
rectly In  tbe  name  of  the  owner,  all  the  avail- 


able resonniea  of  banks  for  the  parposes  ot 
taxation  arc  reached  under  the  law  of  Gall- 
fomla,  not  by  an  immediate  levy  on  the 
banks  aa  the  owner,  bnt  by  annual  assessment 
and  tax  thereon  made  by  the  State  Board  of 
BqaallzBtion  against  the  stockholders  ot 
banks.  The  state  law  places  the  duty  upon 
the  banks  to  pay  the  tax  assessed  against 
their  stockholders,  with  the  obligation  on  the 
stockholders  to  r^ay,  sanctioned  by  a  right 
conferred  upon  the  banks  to  sell  the  stock  of 
any  stockholder  falling  to  refund. 

The  Bunk  of  California,  organized  under 
the  National  Banking  Imw  (Act  June  3,  1864, 
••  106,  13  Stat  99)  and  eetabUahed  in  San 
Frandsco,  commenced  this  suit  to  recover  the 
amount  of  a  tax,  levied  against  Its  stockhold-  ^ 
-~'  In  1015  under  the  law  previously  *stated,* 
which  It  had  paid  under  protest  claiming  that 
the  tax  was  not  only  unlawful  under  the  state 
law  but  illegal  under  the  law  of  the  United 
States  governing  the  right  of  a  state  to  tax 
national  banks  and  their  stockholders.  Tlie 
case  la  here  to  review  a  Judgment  denying  the 
right  to  recover,  on  the  ground  that  the  taZ 
had  been  lawfully  exacted  under  both  tlie 
law  of  the  state  and  that  of  the  United 
States. 

The  decision  below,  in  so  far  as  It  rested 
upon  the  state  law,  Is  binding  and  we  put 
that  subject  out  of  view.  To  understand  tlie 
contentions  as  to  the  law  of  tbe  United  States 
requires  a  brief  statement  of  the  tax  levied 
and  the  particulars  in  which  it  is  complained 
of.  The  caplUl  of  the  bank  was  SS,5(M>,000, 
evidenced  by  85,0(X)  shares  of  the  par  value  of 
(100  eadL  D.  O.  Mills  ft  C^ompany  was  a 
national  bank  established  at  Sacramento  and 
the  California  Bank  was  a  stockholder  in 
that  bank  to  the  extent  of  2,501  shares,  mie 
Cellfomla  Bonk  was  also  the  owner  of  1,001 
shares  of  atock  in  tbe  Mission  Bank,  a  bank- 
ing oorporatlon  organized  under  the  state  law 
and  doing  business  In  San  Frandsco.  The 
Board  of  Equalization  in  181B  fixed  the  value 
of  ali  the  assets  of  tbe  California  Bank  at 
the  sum  ot  $15,775,252.67.  Tlie  Board  includ- 
ed In  the  assets  making  up  this  amount  the 
stock  standing  In  the  name  of  the  Calltornia 
Bank,  both  in  the  D.  O.  IMllls  National  Bank 
and  In  the  Mission  State  Bank ;  the  first,  the 
Mills  National  Bank  stock,  being  computed  as 
worth  (625,548.30,  and  the  second,  the  Mis- 
sion SUte  Bank  stock,  as  worth  $121,916.60. 

Lpon  these  valuations,  the  Board  assessed 
the  California  Bank  as  a  stoclcholder  in  the 
D.  O.  Mills  National  Bank  and  as  a  stockhold- 
er in  tbe  Mission  State  Bank  for  the  shares  of 
stock  wUoh  It  held  In  those  banks,  valuing 
each  at  the  sum  prevlonsly  eUted.    Besides, 
the  stockholders  of  the  t^llfomla  National  _ 
were  assessed  for  the  value  of  tbe  assets  of? 
that  bank,  including  In  the  amount  *tlie  full  * 
value  of  the  shares  of  sto<±  owned  by  tbs 


Ic  ud  KBIT-NDUBEIR  In  all  Kw^anilMr*!  DlawU  and  Indaxas 


89  SUFBEHB  COURT  REPOBTDB 


(Oct  Term, 


bank  In  tbe  HlUs  Nattooal  and  MIssloa  State 
Bsoks. 

[1]  l%e  controversy  grows  oat  of  tbe  as- 
serted Ulegality  oC  the  twofold  tax  levied  on 
tbe  aesessments  of  the  California  Bank  as  a 
■todcholder  In  the  MUla  National  Bank  and 
Id  the  Mission  State  Bank.  Its  solution  de- 
pends upon  the  effect  of  Bev.  St.  D219  (Comp. 
St  I  S784),  the  text  of  which  Is  in  the  mar- 
gin, i 

Without  considerlnK  some  modi  flea  tlons 
made  by  the  Act  of  February  10,  1S6S  (16 
Stat  34,  c.  7  [Comp.  St  I  97811),  which  are 
negligibie  tor  tbe  parpoees  of  the  questions 
before  UB,  tbe  section  is  but  the  reproduction 
of  a  provision  of  section  41  of  the  Act  of  June 
8,  1864,  deatlog  with  the  organization  of  na- 
tional banks.  13  Stat  99,  112.  The  forma  of 
expression  used  In  tlie  section  make  It  certain 
that  In  adopting  It  tbe  legislative  mind  tiad  la 
view  the  subject  of  bow  far  the  banking  as- 
soclatlonB  created  were  or  should  be  made 
anblect  to  state  taxation,  which  presumably 
It  was  deemed  necessary  to  deal  with  In  view 
of  the  controversies  growing  out  of  the  crea- 
tion of  the  Bank  of  tbe  United  States  and 
dealt  wltb  by  decisions  of  this  court.  AfcGul- 
loch  V.  Maryland.  4  Wheat  316,  436,  4  L.  Ed. 
B79;    Osborn  v.  Bank,  9  Wheat.  738,  867,  6 

-I*  Ed.  204;  Weston  v.  Charleston,  2  Pet  449, 

37  L.  Ed.  481. 

"  •There  is  also  no  doubt  from  the  section  that 
It  was  Intended  to  comprebenslvely  control 
tbe  subject  with  which  it  dealt  and  thus  to 
furnish  tbe  exclusive  rule  governing  state 
taxation  aa  to  the  federal  agencies  created 
as  provided  In  the  section.  All  possibility  of 
dispute  to  the  contrary  Is  foreclosed  by  the 
decisions  of  this  court  People  v.  Weaver, 
100  U.  S.  539,  25  L.  Ed.  705 ;  Mercantile  Na- 
tional Bank  v.  New  i'ork,  131  U.  S.  138,  154. 
7  Sup.  Ct.  826,  30  L.  Ed.  8S5 ;  Owensboro  Na- 
tional Bank  r.  Owensboro,  173  U.  S.  664,  19 
Sup.  Gt.  637,  43  Ii.  Ed.  850;  Covington  v. 
First  National  Bank,  198  U.  S.  100,  25  Sap. 
Ct.  562,  49  L.  Ed.  963. 

Two  provlstons  In  apparent  conflict  were 
adopted.     First,   tbe  absolute  exclusion  of 


'"Notblac  Utrein  ilull  prcrcat  all  tb*  «tiar«*  In 

any  uKrclatLon  from  balng  Included  la  tbs  vdlua- 
tlon  of  tb»  p«riion«l  properlr  at  the  owner  or  hold- 
er ot  lucb  abarM,  la  u«nln(  Uia  ImpoaBd  br 
■utboritT  ol  tbe  lUta  within  wtilch  Ctae  uucUtion 
li  tocaled;  but  the  ledElstura  at  ucb  lUts  mur 
detinnlna  and  direct  tba  manner  and  place  of  tai- 
Ini  all  tbe  gbarea  of  national  banking  anaclatlonB 
located  wltbln  the  itate,  aubjact  onlj  to  the  two 
raatrlctlona,  that  tba  tazatloa  (hall  not  be  at  a 
■reatar  rata  than  la  aaaeesed  upon  otber  manerad 
capital  In  tba  bandi  of  Individual  clUiena  ol  auah 
(tata.  and  thai  tbe  ibarea  ot  aajr  naUoDal  baohlni 
aaaaclallon  owned  by  uon  real  den  ta  ot  any  atate 
aball  be  taxed  In  tba  cltr  or  town  where  tbe  bnnk 
la  located,  and  not  alaewban.  Nothing  herein  aball 
be  construed  to  erempt  tbe  real  propertr  ot  aaao- 
elationi  from  either  etala,  oountr,  or  manlclpal 
taxea,  to  the  aama  extant,  aecordlns  to  Iti  valua, 
aa  otliar  raal  propartj  la  taxed." 


power  in  the  states  to  tax  the  Imnka,  the  na- 
tional Bgendes  created,  so  as  to  prevent  all 
interference  vrltb  their  operatloae,  the  Intcs- 
rlty  of  their  assets,  or  the  administrative  gov- 
ernmental control  over  thdr  aSalrs.  Sec- 
ond, preservation  of  tbe  taxing  power  of  the 
several  states  so  as  to  prevent  any  Impairment 
thereof  from  arising  from  tbe  existence  of 
tbe  national  agencies  created,  to  the  end  that 
the  financial  resources  engaged  In  tlielr  de- 
velopment might  not  be  withdrawn  from  the 
reach  of  state  taxation,  bat  on  the  contrary 
tliat  every  resource  possessed  by  the  lianks  as 
national  agencies  might  In  substance  and  ef- 
fect remain  liable  to  state  taxation. 

Tbe  first  aim  was  attained  by  tbe  ntmrecog- 
oltlon  of  any  power  whatever  In  the  states  to 
tax  the  federal  agencies,  the  banks,  except  as 
to  reel  estate  specially  provided  for,  and, 
therefore,  the  exclusion  of  all  such  powers. 
Tbe  second  was  reached  by  a  recognition  ot 
the  fact  that,  considered  from  the  point  of 
view  of  ultimate  and  benefldal  interest  every 
available  asset  possessed  or  enjoyed  by  the 
banks  would  be  owned  by  their  stockholders 
and  would  be,  therefore,  reached  by  taxation 
of  the  stockholders  as  such.  Fall  and  ex- 
press power  on  that  subject  was  given,  accom- 
panied with  a  limitation  preventing  Its  ex<^ 
ercise  in  a  discriminatory  manner,  a  power  i 
which  again  *from  its  very  limitation  was  ex- " 
elusive  of  other  methods  of  taxation  and  left 
therefore,  no  room  for  taxation  of  tlte  feder- 
al agency  or  its  Instrumentalities  or  esseatlal 
aoecssorles  except  as  recognized  by  the  pro- 
vision In  question. 

[1]  Let  us  come  to  consider  whether  the 
taxation  In  question  was  sanctioned  by  the 
Act  of  Congress  as  thas  understood.  We  do 
BO,  first,  from  the  point  of  view  of  the  two- 
fold tax  which  was  based  on  the  ownership 
by  tbe  California  Bank  of  stock  in  the  D.  O. 
Mills  National  Bank,  and,  second,  as  to  the 
taxes  whlcb  resulted  from  tbe  ownership  by 
the  California  Bank  of  stock  in  the  Mtssl<« 
State  Bank. 

In  Bank  of  Bedemptlon  v.  Boston,  1^  U.  S. 
60.  8  Sup.  Ct  772,  31  L.  Ed.  669,  It  was  deter- 
mined that  the  stock  held  by  one  natitmal 
bank  in  another  Is  governed  by  the  power 
to  tax  stockhoiucrs  glvm  by  tbe  statute. 
Hence,  the  circumstance  of  the  ownership  of 
the  stock  by  the  California  Bank  In  the  D.  O. 
Mills  National  Bank  In  no  way  deflects  the 
operation  of  the  statate.  This  being  the  case, 
as  the  taxation  of  the  California  Bank  as  a 
stockholder  In  the  Mills  Bank  conformed  to 
the  grant  of  power  to  tax  stockboldeis  of  na- 
tional banks.  It  results  that  the  assessment' 
for  taxation  made  upon  that  basis  was  wltbln 
tbe  state  authority  and  was  rightly  decided 
BO  to  be, 

[1]  But  the  principle  upon  whidi  this  rests 
inevitably  leads  to  tbe  further  conclusion, 
that  tbe  Inclaston  of  the  stock  ownership  of 
Oie  CalUonaa  Bank  In  the  AT       ~ 
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Bsaet  of  tbe  California  Bank  for  the  purpose 
of  taxing  tHe  stock  bolders  of  tbe  latter  bank 
was  a  disregard  of  tlie  provision  as  to  taxing 
Btockbolders  fixed  by  the  statote. 

Indeed,  it  Is  apparent  that  the  use  of  the 
power  conferred  by  the  statute  to  tax  the  Cal- 
ifornia Bank  as  a  stockholder  In  the  Mills 
g  National  Bank  and  Id  addition  to  avail  of 
I  such  stock  ownership  tor  the  purpose  of  tax- 
■  lug  'the  shareholders  of  the  California  Bank, 
was  but  to  accept  the  statute  on  the  one  band, 
and  to  exert  on  the  other  a  power  which 
could  have  no  existence  consistently  with  the 
statute.  To  say  that  the  two  taxes,  the  one 
levied  on  the  bank  as  a  stockholder  in  the 
Mills  Natiocai  Bank,  and  the  other  levied 
on  the  stockholders  of  the  California  Bank, 
were  valid  because  s  taxation  of  dlfTerent 
persons,  the  California  Bank  on  the  one  hand 
and  the  stockholders  of  the  Callfomla  Bank 
on  the  other,  serves  only  to  emphasiEe  the 
plain  disregard  of  the  statute  which  would 
result  from  the  enforcement  of  tbe  taxes  in 


It  is  undoubted  tliat  the  statute  from  tbe 
purely  legal  point  of  view,  with  the  oblect  of 
protecting  the  federal  corporate  agencies 
which  it  created  from  state  burdens  and  sa- 
cariog  the  continued  existence  of  such  agen- 
dea  despite  the  <^ianglng  Incidents  of  stock 
ownership,  treated  the  banking  corporations 
and  their  stockholders  as  dlCTerenL  But  it 
la  also  undoubted  that  the  statute  for  the 
purpose  of  preserving  the  state  power  of  tax- 
ation, considering  the  subject  from  the  point 
of  view  of  ultimate  beneflclai  Interest,  treat- 
ed the  stock  Interest,  that  Is,  the  stockhold- 
er, and  the  bank  as  one  and  subject  to  one 
taxation  by  the  methods  which  It  provided. 

Again,  when  tbe  purposes  of  the  statute  are 
taken  Into  view,  the  conclusion  cannot  be  es- 
caped that  the  transmutation  of  the  stock  In- 
terest of  the  California  in  the  tnils  Bank, 
into  an  asset  of  the  Caliromla  Bank  subject 
to  be  taxed  for  the  purpose  of  reaching  its 
stockholders.  Is  to  orertbrow  the  very  funda- 
mental ground  upon  which  the  taxation  of 
stockholders  must  rest 

We  do  not  stop  to  point  out  the  double  bur- 
den resulting  from  the  taxation  of  the  same 
value  twice  which  the  assessment  manifested, 
as  to  do  so  conld  add  no  cogency  to  the  viola* 
Hon  of  the  one  power  to  tax  by  the  one  pre- 
scribed method  conferred  by  the  statute  and 

-  which  was  the  sole  measure  of  the  state  an- 

)  ttiority. 

'  [4, 1]  'Coming  to  consider  the  tax  on  the 
Caiifonila  National  Bank  as  a  stockholder  in 
the  Mission  State  Bank,  dllferent  considera- 
tions are  coutrolllng,  since  the  provisions  of 
the  statute  and  the  ruling  in  tlie  Bank  of  Re- 
demption Case,  supra,  both  In  letter  and  spir~ 
it  apply  only  to  stock  ownership  by  a  na- 
tional bank  in  another  national  bank.  It, 
therefore,  follows  that  as  the  Callfomla  Na- 
tional Bank  was  snl»Ject  to  state  taxation  as 


a  federal  agency  only  to  the  extent  authoris- 
ed by  tbe  statute,  tbe  taxntloa  of  that  bank 
as  a  stockholder  in  the  Mission  State  Bank 
was  without  the  scope  of  the  statute  and  be- 
yond the  power  which  it  conferred. 

But  while  this  is  true,  it  also  follows  that 
as  the  stock  in  the  Uission  Bank  belonged 
to  the  Cklifomla  Bank  and  was  part  of  its 
general  assets  embraced  by  the  comprehen- 
sive power  conferred  to  tax  such  assets  in  the 
absence  of  some  provision  of  the  statute  to 
the  owtrary,  which  as  we  have  seen,  was  tbe 
case  with  regard  to  the  stock  held  In  the  D. 
O.  Mills  National  Bank,  the  assessment  of  tbe 
stock  in  the  Uission  Bank  as  sn  asset  of  the 
Oalifomia  Bank  against  its  stockholders  was 
within  the  scope  of  the  grant  given  by  the 
statute  and  was,  therefore,  valid. 

From  wliat  we  have  said.  It  follows  that 
the  court  below  erred  In  refusing  to  order  the 
refunding  of  the  sum  paid  for  the  taxes  lev- 
ied on  the  assessment  made  against  the  stock- 
holders of  the  CaUfonila  Bank  for  the  value 
of  the  stock  h^d  by  that  bank  in  the  D.  O. 
Mills  National  Bank,  and  which  liad  been  as- 
sessed against  the  CRltfomla  Bank  as  a 
stockholder  in  the  Mills  Bank ;  and  further 
erred  in  so  ftr  as  it  reCuscd  to  decree  a  re- 
fund of  the  amount  paid  for  the  tax  levied 
on  the  California  Bank  as  the  result  of  the 
assessment  on  that  bank  as  a  stockholder  la 
the  Mission  State  Bank.  In  these  particnlarsk 
therefore,  its  decree  must  be,  and  is  reversed. 
Our  order,  therefore.  Is 

Reverse  and  remand  for  further  proceed- 
ings not  Inconsistent  with  this  c^inlon. 

•Mr.  Justice  PITNEY,  dissenting.  * 

Pursuant  to  tbe  constitution  and  lews  ot 
California,  the  plaintUf  in  error,  a  national 
t>anklog  association  located  in  that  states 
was  required  to  pay  tlie  following  three  tax- 
es for  the  year  191S: 

(a)  A  tax  upon  the  valuation  of  tbe  shares 
of  its  own  stock,  assessed  against  the  bank 
at  its  own  request  instead  of  being  assessed 
In  the  names  of  Its  individual  stockholders. 
Its  shares  are  S5,000  in  number,  of  the  par 
value  of  1100  each  <$S,SOO,000  in  all),  and 
were  valued  for  taxation  at  the  sum  of  flO,- 
776,252.67;  a  valuation  which  took  into  ac- 
count all  the  assets  of  plaintiff  In  error  ex- 
cept the  assessed  value  of  Its  real  estate  (ex- 
cluded pursuant  to  tbe  provisions  of  the 
state  constitution).  Included  in  the  estimate 
were  the  sum  of  $625,648.30.  the  valuation 
of  Z,S01  shares  of  stock  of  the  Mills  NaUooai 
Bank  held  by  plaintlCT  in  error,  and  the  sum 
of  ¥121,916.62  for  the  value  of  1,001  shares 
of  the  Mission  Bank  (a  state  bank),  likewise 
held  by  plaintiff  in  error.  It  appears  that 
the  Bank  of  Callfomla  prior  to  February  B, 
1910,  was  a  state  t>auk,  and  on  that  date  was 
converted  Into  a  national  association;  and, 
being  at  that  time  a  stockholder  of  the  two 
other  banlu,  was  permitted,  under  section 
L,3h..   A_iOOglC 
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61S4,  Rer.  Stat.  U.  S.  (Comp.  St.  J  OSM),  U  It 
aien  stood,  to  continue  to  be  auch  Btockholder 
after  becomiag  a  natloiial  bank. 

(b)  A  tax  assessed  directly  against  plaintiff 
In  error  aa  a  stockholder  of  tbe  Mills  Nation- 
al, based  upon  the  valuation  already  men- 
tioned of  2,G01  shares. 

(c)  A  tax  assessed  directly  against  plaintiff 
In  error  as  a  stockholder  in  the  Mission 
(state)  Bank,  based  upon  ttie  aboye  mention- 
ed valuation  of  Its  1,001  shares  in  that  bank. 

Id  an  action  brought  by  the  California  Na- 
tional against  Blchardson  as  state  treasurer 
to  recover  a  part  of  tbe  taxes  thus  paid,  tbe 
supreme  court  of  the  state,    following  its 
3  previous  decision  In  Bank  of  California  t. 

•  Roberts,  Treasurer,  173  'Cal.  398,  160  Pac. 
225,  denied  recovery,  end  the  case  is  brought 
here  upon  tbe  ground  that  the  state  constttn- 
tlon  and  laws.  In  conformity  to  which  the 
taxes  were  assessed,  are  repugnant  to  sec- 
Uon  9219  of  the  Revised  Statutes  of  tbe  Unlt> 
ed  States.' 

This  court  now  holds  that  while  the  Cali- 
fornia National  was  taxable  as  a  stockholder 
in  tbe  Mills  National  Bank  (Bank  of  Re- 
demption V.  Boston,  12S  D.  S.  60,  8  Sup.  Ct 
772,  31  L.  EA.  680),  tbe  other  taxes  Imposed 
■gainst  plaintiff  In  error  were  repugnant  to 
Bection  S219  in  two  respects:  (1)  In  tlmt  the 
raluatlon  of  the  Milts  National  shares  ought 
to  have  been  deducted  from  tbe  estimate  of 
the  valuation  of  the  California  National 
shares  In  making  an  assessment  against  the 
stockholders  of  the  latter  bank ;  and  (2)  in 
that  plaintiff  In  error,  as  a  natiiMial  bank, 
was  not  taxable  at  a1]  as  a  stockholder  in  the 
state  bank,  and  that  tlie  tax  last  mentioned 
above  was  altogether  erroneous. 

Upon  the  last  point  I  understand  the  case 
to  be  controlled  by  the  decision  of  this  court 
In  Owensboro  National  Bank  v.  Owenshoro, 
173  U.  S.  664, 19  Sup.  Ct  B37,  43  L.  Kd.  850, 
where  It  was  held  that  section  5219  had  tbe 
s  effect  of  exempting  not  only  the  operations 
$  and  franchises  but  the  property  of  the  na- 

•  tlonal  banks  from  •state  taxation,  except  as 
to  their  real  estate.  There  are  weighty  con- 
siderations to  tbe  contrary,  which  seem  not 
to  have  been  called  to  the  attention  of  the 

■  Soc  EDS.  "NoUilns  h*r«lD  (Iiill  prayeiit  kll  tbs 
■h&m  Id  mr  &BsaclaUan  Irom  being  Included  Id 
tb«  TBluHion  pt  the  personal  property  ot  the  owosr 


•d  bT  autliorIt7  ol  t: 
elatlOD  la  located;    ' 


■tat(  n 


irhlch 
e  oI  ei 


le  and  dlroct  tbe  maiiaer  and  place  ot 
taiiDK  all  ttie  abarei  at  DatlODal  baDklng  anocla- 
tloDB  located  wlthfn  Che  itate,  aubject  only  to  the 
two  reatrlctlona,  that  tb*  taxation  aball  not  be  at  a 
Creater  rate  tban  li  asieaaad  upOD  other  wontjai 
capital  In  the  bands  of  iDdlvldual  cltlieoa  of  such 
Rata,  and  that  the  ahare*  of  anj  national  banklns 
•■•octatloD  owned  by  Doorealdenta  of  any  atale 
ahall  be  taiad  In  the  cltjr  or  towa  where  the  bank 
li  located,  and  not  claevhera.  Nothing  herein  ahall 
be  conatrued  to  exempt  the  raal  property  ot  aeaocl- 
aUoBi  from  allher  atate,  muDty.  or  municipal  tax- 
ea.  to  tb*  aama  extent,  acoordlDi  to  Iti  nlna,  aa 
MbM  raal  prapertr  li  taxad." 


court  In  that  cose— certainly  are  not  advert- 
ed to  In  the  opinion — but  It  would  serve  no 
useful  purpose  to  bring  them  into  the  present 
discussion.  Therefore  I  take  it  to  be  settled 
that  under  section  5219  a  national  bank  may 
not  be  taxed  by  a  state  with  respect  to  Vta 
ownership  of  shares  in  another  corporation 
except  shares  in  another  national  bank. 

The  supreme  court  of  California,  In  the 
Roberts  Case  (173  Gal.  893,  406, 160  Pac  220), 
held  that  since  it  was  decided  by  this  court 
In  the  case  of  Bank  of  Redemption  v.  Boston 
that  section  5219  permits  the  taxation  of  the 
shares  of  a  national  bank  In  the  bands  of  an^ 
other  national  bank,  a  different  rule  could 
not  be  applied  to  tbe  taxation  of  shares  In  a 
state  bank  owned  by  a  national  bank  with* 
out  violating  that  provision  of  section  6219 
which  prohibits  tbe  taxation  of  national  I>ank 
shares  at  a  greater  rate  than  Is  assessed  up- 
on other  moneyed  copltaL  But  this  view 
seems  to  me  untenable;  it  mistakes  an  ex- 
emption accorded  to  a  particular  holder  of 
other  moneyed  capital  for  a  restriction  upon 
tbe  rate  of  taxation  that  may  be  assessed 
upon  other  moneyed  capital  as  a  class  of 
property.  As  we  held  In  Amoskeag  Savings 
Bank  V.  Purdy,  231  U.  S.  373,  393,  84  Sup. 
Ct  114,  122  (58  L.  Bd.  274}  the  language  of 
section  5219  "prohibits  discrimination  against 
shareholders  In  national  banks  and  In  favor 
of  the  shareholders  of  competing  Institutions, 
but  it  does  not  require  that  the  scheme  of 
taxation  shall  be  so  arranged  that  the  bn^. 
den  shall  tall  upon  each  and  every  share- 
holder aike,  without  distinction  arising  from 
circumstances  personal  to  the  tndlvlduai." 
The  nontaxabiltty  of  state  bank  shares  in 
the  hands  of  a  national  bank  Is  attrlbntable 
to  the  character  of  the  national  bank  as  a 
taxpayer,  not  to  the  quality  of  the  state  bank 
shares  as  an  object  of  taxation.  _ 

And  of  course  I  agree  that  the  California  $ 
National  was  'taxable  as  a  stockholder  in  the  * 
Mills  National ;  it  having  been  determined 
In  Bonk  of  Redemption  v.  Boston,  125  U.  8. 
60,  70,  8  Snp.  Ct  772,  31  h.  Ed.  089,  that  sec- 
tion 6219  permits  tbe  taxation  of  a  national 
bank  owning  shares  of  the  capital  stock  ot 
another  national  bank,  by  reason  of  that 
ownership,  on  the  same  footing  with  all  oth- 
er shareholders. 

This  brings  as  to  the  point  of  dlvereenoe. 

I  dissent  from  the  conclusion  ttiat  the  tax- 
ation imposed  directly  upon  the  California 
National  by  reason  of  its  ownerehlp  of  Mills 
National  shares  entitled  the  stockholders  ot 
the  former  bank  to  have  the  estimated  value 
of  the  Mills  shares  deducted  from  the  esti- 
mate ot  their  California  shares. 

I  find  no  Bu^estion  of  a  right  to  audi  de- 
duction In  tbe  languace  of  section  6219.  It 
permits  the  inclusion  of  "all  the  shares 
*  ■  *  in  the  valuation  of  the  personal 
property  of  tbe  owner  or  holder  of  such 
shares,"  end  leaves  it  to  the  legislature  of 
efidi  state  to  determine  tbe  manner  and  placft 
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i>f  taxlns  tbem,  "snbject  only  to  Ok  two 
,  reatrlctlons"  which  are  partlciilarly  men- 
''  tloned;  and  therefore,  by  necessary  Impli- 
i   cation,  tree  from  all  other  restrictions. 

Tlie  opinion  aeema  to  adopt  the  view  that 
to  treat  the  MUla  National  shares  aa  assets 
of  the  Oallfomla  National  Bank  amonnts  to 
tmpostng  a  "twofold  tai,"  a  "donble  burden," 
or  "two  taxes"  upon  a  single  property  Inter- 
est, But  If  there  are  two  tases  it  ts  only 
becanse  there  are  two  banks,  the  atock  In 
each  of  which  la  Tolned  separately  becanse 
Am  ownership  Is  aepanite  and  distinct. 

It  Is  said  that  section  6219  regarda  tbe 

ultimate  beneficial  Interest  and  treats  tbe 

'    Interest  of  the  stockholder  and  that  of  the 

bank  as  one.    I  cannot  accept  this  view,  for 

sererDl  reasona  In  addition  to  the  implied 

esduslon   of   restrictions  other  than  those 

expressly  mentioned  In  tbe  section. 

^     In  tbe  first  place,  tbe  stockholder  and  the 

9  bank  are  entirely  different  entities,  not  mere- 

"  ]y  Id  form  but  In  aub'stance;  and  this  ongbt 

to  be  snffleient  to  rebut  any  Inference  that 

would  rest  upon  an  aasnmed  Identity  In 

der  to  raise  a  limitation  upon  tbe  already 

moderate  scope  of  the  scheme  of  taxation 

expressly  prescribed. 

In  the  second  place,  the  property  Interest 
of  the  stockholder  Is.  In  a  most  substantial 
sense,  different  frotn  that  of  the  bank.  The 
bank.  If  taxable  wltb  respect  to  Its  property, 
would  be  taxable  upon  all  of  Its  assets,  sav- 
tng  any  that  might  t>e  expressly  exempted. 
But  tbe  stockholders  are  In  no  proper  sense 
the  owners  of  tbe  entire  assets  of  the  bank. 
ITielr  Interest,  ao  far  as  they  have  any  inter- 
est in  the  assets  as  sacb,  Is  only  in  tbe  res- 
idue that  remains  after  payment  of  all 
outstanding  liabilities.  This  la  capable  of 
eijoyment  In  possession  only  In  the  rare 
event  of  a  windlng-np  and  Uquldatloti  of  the 
bank's  alTairB.  Short  of  this,  and  as  Is  true 
In  tha  partlcniar  case  of  the  California 
Bank,  the  Interest  of  the  stockholders  Is 
almost  the  opposite  of  a  property  Interest 
In  the  assets  themselves ;  It  being  conflned 
to  a  right  to  have  those  assets  employed  la 
tbe  current  operatloiis  of  a  going  concern  of 
which  they  are  only  part  proprietors,  wltb 
the  right  to  participate  at  proper  intervals 
In  the  gains  derived  therefrom.  Hence,  while 
"book  ralne" — that  is,  tbe  excess  of  assets 
over  outstanding  IlaUlItlea — en  ay  be  laid 
bold  ot,  as  It  appears  to  have  been  laid  hold 
of  In  this  case,  as  a  convenient  mode  of  esti- 
mating tbe  value  of  the  stock  interest,  not 
only  Is  it  a  matter  ot  familiar  knowledge 
that  snch  an  estimate  la  a  mere  approxima- 
tion, trat  It  is  entirely  clear  that  both  in  law 
Bind  In  tbe  common  experience  of  manUnd 
tbe  beneficial  Interest  of  tbe  stockholder  1b 
tbe  concerns  of  tbe  bank  Is  very  substantially 
dltferent  from  tbe  beneficial  Interest  of  the 
bank  In  its  assets. 
nilrdly,  the  distinction  haa  been  constant 


ly  recognised  In  the  decisions  of  tbla  coort_ 
ever  since  tbe  earliest  establishment  of  the  | 
national  banka.  Tbe  court  tiavlng  in  'the  * 
year  1892  decided  that  a  state  tax.  Imposed 
upon  a  bank  according  to  the  Talnatlon  of  its 
capital  and  surplus  as  upon  the  property  of 
Individual  dtliens,  was  Invalid  In  so  far  aa 
It  was  baaed  upon  an  Investment  in  the 
stocks,  bonds,  and  securities  of  the  United 
States  themselves  exempt  from  taxation  by 
the  state  (Bank  of  Commerce  v.  New  To* 
Olty,  2  Black,  620,  17  L.  Ed.  481) ;  and  bar- 
ing held  two  years  later  that  tbe  aame  mle, 
must  be  applied  to  a  state  tax  ImpoaeA 
against  a  bank  under  another  statute  whicb. 
made  banka  liable  to  "taxation  on  a  valua- 
tion equal  to  tbe  amount  of  their  capltab. 
stock  paid  In  or  secured  to  be  paid  In,  ana 
their  surplus  earnings,"  etc.  (Bank  Tax  Case, 
2  Wall.  200,  17  L.  Ed.  793);  the  question  was  , 
raised  In  the  year  1885,  In  Van  AlleO  T-  i 
Aasesaors,  3  Wall.  B73,  684.  etc.,  18  L.  Ed. 
229,  whether  under  section  41  of  tbe  National 
Bank  Act  of  June  3,  1884  aS  Stat  99,  112, 
c.  106),  from  which  tbe  present  section  5219, 
Rev.  Stat,  Is  derived,  a  state  possessed  the 
power  to  authorize  the  taxation  of  shares  of 
national  banks  In  the  hands  of  stockholders 
where  the  capital  was  wholly  Invested  In 
stock  and  bonds  of  the  United  States.  Bank 
of  Commerce  r.  New  Tork  City,  2  Black,  620, 
and  Bank  Tax  Case,  2  Wall.  200,  17  L.  Ed. 
793,  were  referred  to  as  calling  for  a  nega- 
tive answer;  hnt  the  court  sustained  tbe  tax 
upon  the  ground  of  the  very  distinction  be- 
tween the  stockholders  and  the  bank  that  is 
now  under  consideration,  tbe  language  of 
tbe  opinion  being  (3  Wall.  683,  684,  18  L.  Ed. 
229): 

"The  tax  on  the  shares  la  not  a  tax  on  tbe 
capital  of  the  bank.  The  corporation  la  tbe 
legal  owner  of  all  the  property  of  the  bank,  real 
and  pertonal;  and  within  the  powers  confer- 
red apan  It  by  the  charter,  and  for  the  purposM 
for  which  It  was  created,  can  deal  wltb  the 
corporate  property  ai  absolutely  as  a  private 
iadividnal  can  deal  with  bia  own.  This  ia 
familiar  law,  and  will  Ih  found  in  every  work 
that  may  be  opened  on  the  subject  of  corpora- 
tions. •  •  •  The  interest  of  the  shareholder « 
entitlea  him  to  participata  in  tbe  net  proflta^ 
earned  *by  the  bank  in  the  employment  of  Ita* 
capital,  dnrins  the  existence  of  its  charter,  In 
proportlDii  to  tbe  nnmber  of  his  shares;  and, 
upon  its  diaaolutlou  or  terminatioQ,  to  his  pro- 
pordoQ  of  tbe  proper^  that  may  remain  ot  the 
corporation  after  tbe  payment  of  Its  debta. 
This  is  a  distinct  Independent  interest  or  prop- 
erty, held  by  the  ebarebolder  like  any  other 
property  that  may  belong  to  bim.  Now,  it  la 
this  inteteat  which  the  act  of  Congreas  has  left 
sabject  to  taxation  by  the  states,  nnder  tba 
limitations  prescribed." 

Jn  the  same  case,  the  court  fonnd  In  tbe 
context  of  the  National  Bank  Act  most  co- 
gent reasons  tor  holding  that  Congress  in- 
tended to  permit  tbe  states  to  tax  tbe  entire 
fnteresi,  of  the  stoddkolder,  wlU| 
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to  the  cbaracter  of  ttae  iDvestmoits  beld  bj 
the  bank.  After  referriDg  to  certain  of  the 
proylsloDH  of  the  act  respecdog  the  amount 
of  the  capital  stock,  its  division  Into  shares, 
and  the  responsibility  of  the  shareholders 
for  the  debts  of  the  bank,  the  opinion  pro- 
ceeds as  follows  (3  Wall.  687-688,  IS  L.  Ed. 
229): 

"In  Tiew  of  these  seTeral  provtsIonB  In  which 
the  term  ihares,  and  sbareholdera,  are  men- 
tioned,  and  the  clear  and  obvious  meanlnf  of  the 
term  in  the  connection  in  which  it  is  fonnd, 
namely,  the  whole  of  the  Interest  in  the  shares 
and  of  the  shareholdeie ;  when  the  statute  pro- 
vides, that  nothing  in  this  act  shall  be  construed 
to  prevent  aU  the  share*  in  any  of  the  aaid  as- 
aodations,  etc.,  from  being  included  In  the  valua- 
tion of  the  persoDsl  property  of  any  person  or 
corporation  in  the  assessment  of  taxes  Impos- 
ed by  state  suthority.  etc.,  can  there  be  a 
^loubt  bot  that  the  term  'shajee,'  as  used  in  this 
connection,  meana  the  same  interest  as  when 
'  used  in  the  other  portions  of  the  act?  Take,  for 
«ismples,  the  use  of  the  tenn  In  the  certificate 
«f  tlie  numbers  of  shares  in  the  articles  of  ae- 
Moeiation,  in  the  division  of  the  capital  stock 
«1uta  sharea  of  one  hundred  dollars  each;  In  the 
S  personal  liability  clause,  which  subjects  the 
■  shareholder  to  an  amount,  and,  In  'addition,  to 
the  amount  inveeted  in  such  shares;  In  tb'e  elec- 
tion of  directora,  and  In  deciding  all  questions  at 
meetinga  of  the  stockholders,  each  share  is  en- 
titled to  one  vote;  in  regulations  of  the  pay- 
menta  of  tlie  shares  subscribed:  and,  finally,  In 
the  list  of  shares  kept  for  the  inspection  of  the 
state  assessors.  In  all  tbeae  Instances,  it  is 
msiiifeat  tbst  the  term  as  used  means  the  entire 
interest  of  the  shareholder;  and  it  would  be 
■ingular,  if  in  the  use  of  the  term  in  the  con- 
nection of  state  taxation,  Congresa  intended  a 
totally  different  meaning,  without  any  Indlca- 
tl<»i  of  such  intent.  This  is  an  answer  to  the 
argument  that  the  term,  as  uaed  here,  means 
only  the  interest  of  tlie  shareholder  as  represent- 
ing the  portion  of  the  capital,  if  any,  not  In- 
vested in  the  t>ouda  of  the  government,  and  that 
th«  state  assesson  must  institute  an  inquiry 
into  the  Investment  of  the  capital  of  the  bank, 
and  ascertain  wliat  portion  Is  invested  in  these 
bonds,  and  make  a  discriminatlDn  in  the  assess- 
ment of  the  shares.  If  Congress  hsd  intended 
any  such  diacrimination,  it  would  have  been  an 
easy  matter  to  have  aaid  so.  Certainly,  to 
grave  and  important  a  change  In  the  use  of  this 
term,  if  to  intended,  would  not  hsve  been  left 
to  judicial  construction.  Upon  the  whole,  after 
the  matureit  consideration  which  we  have  been 
able  to  give  to  this  case,  we  are  satisfied  that 
the  itatea  poseess  the  power  to  tax  the  whole  of 
the  Interest  of  the  eharehotder  in  the  shares  held 
by  him  in  tbeee  aarcciations,  within  the  limit 
prescribed  l>y  the  act  aathorising  their  organiza- 
tion.'' 

Thl»  distinction  between  bank  and  share- 
bolder  has  been  recognized  consistently  In 
the  decisions  of  this  coart  from  that  time 
until  the  present.  It  will  not  be  necessary 
to  analyze  the  cases,  since  the  principal  ones 
(New  toA  T.  Commissioners,  i  WalL  244, 
268,  18  L.  Ed.  344;  National  Bank  v.  K«n- 
toAy,  •  Wall.  803,  S09,  19  I*  Dd.  701;   Vnr- 


rincttH)  T.  Tennessee,  96  U.  S.  S79,  687,  24  L.^ 
Ed.  668;  Tennessee  v.  Whitworth,  117  D.  S-i 
129,  'lae,  fl  Sap.  Ct.  646.  28  L.  Ed.  830;  Bank* 
of  Commerce  v.  Tennessee,  161  D.  S.  134, 
148,  le  Sup.  Ct.  456,  40  I*  Ed.  646;  New 
Orleans  v.  Citizens'  Bank,  167  U.  8.  371, 402, 
17  Sup.  Ct  906,  42  L.  Ed.  202)  were  summa- 
rized and  quoted  from  in  the  opinion  of  the 
court  in  Owensboro  National  Bank  t.  Owena- 
boro,  ITS  D.  S.  664,  677-682,  19  3np.  Ct  637, 
43  L.  Ed.  860,  where  the  distinction  was  «n- 
I^oyed  to  demonstrate  the  substantial  wont 
of  eqnlvalency  either  in  law  or  In  fact  be- 
tween a  tax  on  the  franchise  or  property  of 
the  bank,  such  as  had  been  Imposed  by  the 
state  In  that  case,  and  a  tax  upon  the  ^area 
of  stock  in  the  names  of  the  shareholders, 
permitted  by  secUon  6219,  Rev.  Stat  U.  S. 

The  solid  basis  of  the  distinction  may  be 
fnrther  emphasized  by  considering  the  prac- 
tical effect  of  according  to  the  stockholders 
of  the  California  Bank,  In  the  estimation 
of  the  value  of  their  shares  for  the  purpose 
of  taxation,  a  deduction  of  the  entire  value 
of  the  stock  held  by  this  bank  in  the  Ullls 
National.  This  value,  according  to  the  admit- 
ted facts,  is  1626.548.30,  which  Is  about  4  per 
cent  of  {16,776,262.67,  the  entire  estimated 
value  of  the  SS,000  shares  of  California  Na- 
tional sto<±  (excluding  real  estate  from  the 
ipntation).  It  Is  Incorrect  to  take  the  let- 
sum  as  the  value  of  all  the  assets  ot  the 
California  National.  There  la  nothing  in  the 
record  to  show  the  valne  of  Ita  entire  assets; 
bnt  as  the  case  comes  tiefore  us  as  on  a  demur- 
rer to  plaintiff  In  error's  own  pleading,  and 
since  the  ¥16,776,262.67  represents  bnt  the  ex- 
of  its  assets  over  its  outstanding  liabili- 
ties, it  is  reasonable  to  assume  that  the  entire 
assets  are  much  greater;  It  being  evident 
that  there  must  be  assets  to  counterbalance 
all  outstanding  liabilities,  including  especial- 
ly the  amounts  due  to  depositors.  Let  na 
take,  for  lllustratloD,  the  very  moderate 
assumption    that    plaintiff   In    error's    total 

ts  were  four  times  as  much  as  Its  capl-  • 
tal  and  surplus  or,  say  SS3,000,000.>    Of  this  9 
amount,  *the  valuation  of  the  Mills  National ' 
stock  is  less  than  one  per  cent     In  other 
worda,  applying  the  theory  of  the  prevail- 
ing opinion,  the  fact  that  one  per  cent  of  Its 
total  assets  Is  in  the  form  of  shares  In  anoth- 

natlonal  bank  entitles  its  own  stockhold- 
ers to  an  abatement  amounting  to  four  times 
tlwt  percentage,  or  alwut  4  per  cent,  from 
tlie  valuation  of  their  stock-holding  interest 
In  the  plaintiff  In  error's  bank.  And  it  la 
easy  to  see  that,  upon  the  same  theory.  If 
the  shares  held  by  one  national  bank  In  an- 
other were  equal  in  value  to  the  aggregate 
of  Its  own  shares,  although  ctmstltnting  but 
a  small  fraction  ot  its  entire  assets.  Its  share- 
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Holders  would  eecape  taxatton  altogether, 
althongli  pnTtldpating  In  tbe  proHts  of  two 
banking  InstttntloDs. 

As  we  have  seen,  the  dedslODB  ot  thU 
conrt  eetabUsh  tbat  under  section  6219  the 
bolder  of  shares  In  a  national  bank  U  not 
entitled  to  have  the  estimate  of  their  taxa- 
ble value  rednced  by  reason  of  the  fact  that 
tbe  capital  and  enrplae  of  the  bank  are  In- 
Tested  In  Becnrltles  that  are  exempted  from 
state  taxation.  It  also  Is  dear  that  while 
the  section  In  terma  permits  the  real  proi>- 
erty  of  the  bank  to  be  taxed  against  It,  tbla 
does  not  entitle  the  shareholder  to  an  allow- 
ance from  the  asseeaed  value  of  his  shares 
by  reason  of  the  fact  that  the  bank  Is  thus 
taxed.  It  Is  tme  that  many  of  the  states, 
when  authorizing  the  taxation  of  real  estate 
BKalnat  the  bank,  make  an  allowance  for 
this  by  deducting  the  value  thns  taxed  when 
computing  the  oniouot  at  which  tbe  shares 
shall  t>e  taxed;  but  this  Is  not  because  of 
any  reqolrement  In  the  federal  statute.  In 
Commercial  Bank  v.  Chambers,  182  U.  S.  656, 
Sai,  21  Snp.  Ct.  863.  4S  U  Bd.  1227,  this 
court  expressly  so  held  with  respect  to  a 
dalm  for  a  deduction  from  the  value  of  na- 
tional hank  shares  because  of  real  estate 
owned  by  the  bank  situate  outside  of  the 
taxing  state.  In  People's  NatL  Bank  v. 
Morye  (O.  a)  107  Fed.  6T0.  679.  (t  was  held 
gthat  sectloa  8219  contemplates  that  the  tax 
^  on  real  estate  may  be  Imposed  Independently 
*of  the  tax  upon  the  shares  of  the  stockholder 
(afflnned  upon  another  eronnd,  191  D.  S.  272, 
24  Sup.  Ct.  66,  48  L.  Ed.  18Q.  And  in 
AmoBkeag  Savings  Bank  v.  Purdy,  231  0.  a. 
373,  34  6np.  CL  114,  68  L.  Ed.  274,  we  sus- 
tained a  tax  Imposed  npon  a  shardolder  un- 
der a  statute  that,  while  not  exempting  the 
real  estate  of  the  bank  situate  in  the  same 
state,  allowed  no  deduction  of  Its  value  In 
the  computation  of  the  taxable  value  of  the 
ibares. 
It  seems  to  me  that  to  allow  a  deduction 


from  the  taxable  valne  of  national  hank 
shares  because  the  bank  happens  to  hold' 
stock  in  another  national  bank  Is  not  only 
contrary  to  the  clear  Intent  of  section  C219, 
but  is  inconsistent  with  all  previous  deci- 
sions of  this  court  bearing  upon  tbe  point, 
especially  those  that  have  denied  a  sUnllai 
deduction  because  of  tax-exempt  securities 
held  by  the  bank,  or  becsuse  of  real  estate- 
taxed  against  It 
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AcUoa  by  the  Bank  of  GallforDla.  National 
Association,  agskit  B.  D.  Roberts,  State  Treas- 
Drer  of  Gallfomia.  Judgment  for  plaintiff  was 
reverted  by  the  Supreme  Court  of  California 
aT3  Oal.  SUS,  160  Fac.  225),  and  plaintiff  biinfs 
error.    Reversed  and  remanded. 

Ur.  E.  S.  PUlBbDiT,  Mr.  F.  D.  Madison,  Hr. 
Alfred  Satro,  and  ]Ur.  OMar  Sutro,  all  «t  Saa 
Francisco,  CU.,  for  pliintlB  In  error. 

*PBR  GUBIAU.  This  case  la  contnDed  br* 
the  opinioD  in  Bank  of  California  v.  RichardsMU 
248  U.  S.  476,  89  Sup.  Cli  16S,  63  L.  Ed.  KHL 
Just  decided.  Indeed,  it  was  sabmltted  wlthent 
briefs  upon  the  briefs  filed  in  that  case.  For 
the  reasons  stated  in  the  previous  eaao,  thtn- 
fore,  the  judiment  here  must  be  reversed  snd 
the  ease  remanded  for  further  proceedings  not 
iuconsiatBnt  with  this  opinion. 
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IW  U.  B.  4)8) 

PIERCE  OIL  CORPORATION  t.  CITX 
OP  HOPE. 


No.  137. 

1.  ConariTDTioifAi.  Law  ^3296(2)  — Bxplo- 
SITES  «93— Dux  PB0CXS8  —  Stobinq  Dah- 
auiouB  Oiu. 

A  HUtfl  may,  without  Tlolatiug  the  dne  pro- 
cess clause  of  til e  Fourteen tb  Ameudment,  pro- 
hibit storing  of  petroleum  and  gasoliiie  in  quan- 
tittfli  wltbin  300  feet  of  a  dwelling  in  a  (dtf. 

2.  PuuDiHO  4s>214(6)  —  AuxaATioHB  Ad- 
vrmD  BT  Devubkkb— CoNCLnBionB. 

Averment  that  ordinance  Is  unnecessar;  and 
on  reasonable  Is  not  admitted  b;  demnrrer, 
whether  resArded  as  a  conclusion  of  law  or  an 
alleKStlon  that  facts  exist  that  lead  to  that  con- 
clusion; onlr  facts  well  pleaded  being  cou- 
feawd. 
S.  Plxadixo  Cs>214(4>— AixxoATions  Aduit- 

TKD  Bir  DXHUBBEB. 

There  are  limits  to  the  extent  to  which  can 
b«  accepted,  even  on  demurrer,  such  an  allega- 
tion aa  that  plalntHTs  plant  is  safe  and  does 
not  threaten  tbe  damages  that  led  to  passage 
of  tbe  ordinance,  enforcement  of  which  is  sought 
to  be  enjoined,  prohibiting  staring  of  petroleum 
and  gasoline  within  certain  diatancv  of  a  dwell- 
Ing. 

4.  ExpLOBiTKB  <S98  —  Stokino  Daitgeboub 
Oils. 

Grei)  If  tbe  necessarily  general  form  of  an 
ordinance  prohibitiog  storing  of  petroleum  and 
gasoline  in  quantities  within  certain  distance  of 
a  dwelling  embraces  some  innocent  object*, 
that  of  itself  is  not  enough  to  inTalidate  it  or 
remove  such  an  object  from  its  grasp. 
Sl  Conbtiiutional  Law  <s=>I21(2>  — Imfaib- 
ina  OoNTKAOT  OBLiaATio^a— Pouca  Powxb. 

That  remOTBl  of  petroleum  and  gasoline 
tanks  to  a  certain  place  was  at  the  dty'a  re- 
quest does  not  Import  a  contract  not  to  legis- 
late If  public  welfare  should  require  it;  and 
such  a  contract,  if  made,  would  have  no  effect 
against  subsequent  ordinance  prohibiting  such 


Id  Brror  to  tlie  Snprane  Court  of  tbe  State 


Suit  br  the  Pierce  OU  Corporation  against 
the  City  of  Hope.  Decree  auatalnlng  demur- 
rer to  the  complaint  was  affirmed  by  tbe 
Supreme  Court  of  Arhausas  (12T  Ark.  38, 
191  S.  W.  40S),  and  plaiutiff  brlnffi  error. 
Affirmed. 

Meaars.  W.  B.  Bemlngwar,  Q.  B.  Rose,  and 
J.  F.  Loughborough,  all  of  Little  Bock,  Ark., 
John  D.  Johnson,  of  St.  Louis,  Mo.,  and  V.  M. 
Milea,  of  Little  Bock,  Ark.,  for  plaintiff  in  error. 

*Mr.  Justice  BOLHES  delivered  tbe  opin- 
ion  of  tbe  Court, 
"mia  Is  a  complaint  brought  by  tbe  plaintiff 


In  error  to  enjoin  tbs  Qty  oC  Hope  from  en- 
forcing an  ordinance  that  forbids  tbe  storing 
of  petroleum,  gasoline,  Ac  wltblu  three  bnn- 
dred  feet  of  any  dwelling,  beyond  certain 
small  quantities  apeclfled.  A  demorrer  to  tbe 
complaint  was  sustained  by  tbe  Supreme 
Court  of  the  State.  127  Ark.  38,  lei  S.  W. 
406.  The  platntltf  1b  engaged  In  tbe  business 
<rf  selling  petroleum  oil  and  gasoline  and  baa 
tanks  on  the  right  of  way  of  a  railroad  In  tbe 
cdty,  whli^h  it  moved  to  that  place  at  the 
dty's  request  Tbe  mode  of  construction  U 
set  fortb  and  It  Is  alleged  that  an  eiploslon 
la  Imposalble  and  that  the  presence  of  the 
tanka  In  no  way  endangers  any  buildings. 
The  tanks  are  necessary  for  tbe  buslnees; 
tbe  present  position  dlmlnisbea  tbe  cost  of 
transferring  oil  from  cars  and  cannot  be 
changed  without  considerable  expense  and  a 
reduction  of  the  plalntifTa  lawful  proflts. 
Tbe  plalutlff  adds  that  it  knows  of  no  avail- 
able place  In  tbe  city  where  the  tanks  coold 
be  put  and  oil  stored  without  violating  tbe 
ordinance^  that  the  ordinance  is  unnecessary 
and  unreasonable,  and  that  tbe  enforcement 
of  It  wUI  deprive  the  idalntlll  of  Its  property 
without  due  process  of  law  contrary  to  tba 
Fourteenth  Amendment  of  the  Constitution 
of  Uie  United  States. 

[1, 1]  A  long  answer  la  not  necessary.  A 
state  may  prohibit  tbe  sale  of  dangerous  oils, 
e^ea  wlien  manufactured  under  a  patent 
from  the  United  States.  Patterson  t.  Ken- 
tucky, 97  U.  S.  GOl,  24  L.  Ed.  lUS.  And  It 
may  make  tbe  place  where  they  are  kept  or 
sold  a  criminal  nuisance,  notwithstanding  _ 
the  Fourteenth  Amendment  Uugler  t.  Kan- 3 
stts,  123  U.  8.  "623,  8  Sup.  Ct  273,  31  L.  Ed.* 
20S.  Hie  power  "Is  a  cootlnulng  one,  and 
a  business  lawful  today  may  in  the  future, 
because  of  the  changed  situation,  the  growth 
of  population  or  other  cansea,  become  a  laea- 
ace  to  tbe  public  health  end  welfare,  and  be 
required  to  yield  to  the  public  good."  Dob- 
blna  V.  Loe  Angeles,  1B9  U.S.  223, 238, 25  Sup. 
Ct  18,  21  (49  L.  Ed.  169).  The  averment  that 
the  ordinance  Is  unnecessary  and  unreason- 
able, if  it  be  regarded  as  a  conclusion  of  law 
upon  the  point  which  this  Court  must  dedde, 
is  not  admitted  by  tbe  dsmnrrer.  If  It  be 
taiien  to  allege  that  facts  exist  that  lead  to 
that  conclusion,  it  stands  no  better.  For  It 
there  are  material  facts  of  which  the  Court 
would  not  Inform  Itself,  as  in  many  cases  it 
would,  Preutls  v.  AtlanUc  Coast  Line  Co.,  211 
U.  S.  210,  227,  28  Sup.  Ct  67,  S3  L.  Ed.  150, 
averment  in  this  general  form  la  not 
enough.  Southern  Ry.  Co.  v.  King,  217  U.  S. 
624,  634,  535,  30  Sup.  Ct  694,  64  L  Od.  80& 
Only  facts  well  pleaded  are  confessed. 

[1-1]  Then  as  to  tbe  allegation  that  plain- 
tltTs  plant  Ib  safe  and  does  uot  threaten  the 
damages  that  led  to  the  ordinance  being  pass- 
ed, there  are  limits  to  the  extent  to  which 
such  an  allegation  can  be  accepted,  even  on 
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demarrer;  as  in  Ui«  old  case  of  b  plea  that 
Qie  defendant  tbrew  atones  at  the  plalntlS 
molllter  and  that  ther  fell  upon  Mm  molU- 
ter,  "for  the  Judges  sajr  tbat  one  cannot  throw 
atooea  moUlter."  2  Bolle'a  Abr.  HS,  Tres- 
pasB,  (O)  8.  Aa  waa  well  observed  by  the 
Court  below  "we  may  take  Judicial  notice 
Chat  dlsaatroas  explosions  have  occurred  tor 
whldi  DO  aatlsfactory  explanatlona  have  been 
offered.  Tba  anezpected  happens."  127  Arlc. 
43,  m  S.  W.  403.  Indeed  the  answer  admits 
•ome  possible  combastlon  bat  undertakes  to 
Umlt  its  possible  effects.  If  It  were  true  tbat 
the  necessarllf  general  form  of  the  law  em- 
braced some  Innocent  objects,  that  of  itself 
would  not  be  enough  to  invalidate  it  or  to 
remove  such  an  object  from  its  grasp.  Par- 
ity Extract  A:  Tonic  Co.  v.  L^nch,  228  n.  8. 
192,  201,  33  Bnp.  Ct.  44,  67  I.  Ed.  1S4;  Hebe 
Ca  ¥.  Shaw,  Jan.  7,  1919,  248  D.  a  297,  38 
_8up.  Ct  128,  63  L.  Ed.  255.  VThether  etiv 
gcumatances  might  make  nn  exception  from 
*  tUs  principle  need  not  be  con*sldered  here. 
Belnman  v.  Uttle  Rock,  237  U.  S.  171,  35 
Snp.  Ct  511,  59  L.  Ed.  900.  It  la  enough 
Bay  tbat  the  allegations  do  not  raise  the 
question.  The  fact  that  the  removal  to  the 
preafstt  situation  was  made  at  the  city's  re- 
quest does  not  import  a  contract  not  to  leg- 
lalate  If  the  public  welfare  should  require  it, 
and  such  a  contract  If  made  would  have  no 
effecL  Boston  Beer  Co.  t.  Massachusetts,  97 
U.  8.  25,  24  U  Ed.  969;  Texas  k  New  Or- 
leans R.  R.  Co.  V.  MUIer,  221  U.  S.  406,  414, 
SI  Sup.  CL  534.  65  Ia  Ed.  7SS. 
Decree  affirmed. 


0<tU.  S.GOU 
UT.  ST.  BURT'S  CEMETERT  ASS'N 
MULLINS. 


No.  66. 

L  CoirBrnmoHAL  I-*w  ^9290(1)  —  Dot 
PSOCESS— Sewek  Abbebshkht. 
A  cemetery  aseodation  is  not  deprived  of 
due  process  of  law  by  •  holdlnc  tbat,  notwith- 
standing sale  of  certain  lots  for  burial  pnrpos- 
«i,  It  has  title  to  the  entire  tract  which  is  the 
•abject  c^  aasesiment  for  sewer  constraction. 


Dnless  an 

tlon  is  arbitrary  and  unreasonable,  the  extent 
of  the  benefit,  esiential  to  Jaatify  the  asseis- 
ment.  Is  a  matter  within  the  control  of  the  lo- 
cal anthorltles. 

&  UuKiciPAi.  CoBPOBAnoRB  ^»400(4>-Szw- 
KB  DuriBicr— DcixBuiNina  Exixirr, 
Whether  a  cemetery  shoald  be  made  a  sew- 
er district  of  Itself,  rather  thaa  inelnded  in  a 


larger  district,  is  for  decision  of  the  local  an- 
thorlties,  and  their  Judgment  la  concladve,  la 
the  absence  of  arbitrary  action. 

4.  CoNBTiTUTionAi.  Law  ^=233— B4UU.Pbo- 
TEcTioN  or  Lawb  —  SiiaLABiTT  or  Goirni- 

Slmilarity  of  situation  and  eondltiona  not 
being  shown,  a  cemetery  sgaodatlon  cannot  be 
said  to  ha  deprived  of  equal  protection  of  the 
laws  because  its  grounds  were  pisced  with  oth- 
er lands  In  a  sewer  district,  while  grounds  of 
other  such  sssodations  were  placed  in  diatricts 
by  themi  elves. 

5.  CoNanTunoHAL  Law  ^»290(8)— Dux  Pbo-* 
CESS  OP  i^w— Nonox  AXD  Hbasiho— Sxw- 

EB  DlSTBIOTS. 

Dae  process  of  law  la  not  denied  beesaaa 
prior  to  creation  of  sewer  diitrlcti,  sathorized 
by  legislative  aathority,  owner  of  land  indaded 
is  not  given  notice  or  afforded  opportunity  to 
be  beard;  it  having  had  foil  opportunity  to  be 
heard  in  Judicial  proceedings  to  enforce  the  tas 
bills  levied,  and  Its  contentions  of  arbitrary  ac- 
tion and  lack  of  beneSts  being  considered  and 
decided. 


Suit  by  Wllllem  C.  MnUins  against  the  Mt 
St.  Mary's  Cemetery  Association.  Judgment 
for  plaintiff  was  affirmed  by  the  Supreme 
Court  of  Missouri  (268  Mo.  681,  187  S.  W. 
1169),  and  defendant  brings  error.    Affirmed.  S 


Mr.  Justice  DAT  dellvwed  the  opinion  at 
the  Court 

This  suit  wax  begun  In  the  drcolt  court  of 
Jackson  county.  Mo.,  to  enforce  the  liens  of 
tax  bills  upon  land  of  the  Ht  8L  Mary's 
Cemetery  Association.  The  tax  bills  were  as- 
sessed In  part  payment  of  the  cost  of  two 
district  sewera  cmistructed  in  a  sewer  district 
In  Kansas  City,  Ho.  The  Mt  8t  Mary's 
Cemetery  AssodatliMi  la  a  corpc^atlon  or- 
ganized under  the  laws  of  the  state  of  Mia- 
sourl  for  the  purpose  of  acquiring  and  main- 
taining a  cemetery,  subdlvtdli^  it  Into  Iota, 
selling,  disposing  of,  and  managing  the  same. 
The  net  proceeds  after  providing  for  expens- 
es and  a  maintenance  fund  are  ai^Ued  to  the 
support  of  Catholic  orphan  asylums. 

Tlie  case  has  been  three  times  in  the  Su- 
preme Court  of  Missouri.  In  239  Ma  681, 
144  8.  W.  109,  It  was  held  that  the  cemetery 
land  was  liable  to  asseasment  nnder  the  Con- 
stitution and  lawa  of  Mlasonri  and  the  diar- 
of  Kansas  City.  In  208  Mo.  142,  168  8. 
685,  the  court  held  tbat  the  land  was 
chargeable  with  its  share  of  the  cost  of  con- 
structing the  Bcwer;  that  the  holder  of  a 
lot  In  the  c^netery  had  do  title  or  Interest 
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In  tbe  lot  exc^A  a  mere  eaKment  or  burial 

right  subordinate  to  the  ownership  of  the 

cemetery  by  the  corporation;    that  the  epe- 

_c1b1  tax  bills  were  properly  Issued  against 

gthe   entire  grounds  ot  the  craueter;;   that 

•  fraud  In  'laying  out  the  sewer  dtatiict,  W 
such  there  were,  was  not  a  defense  to  the 
action  on  the  tax  bills  nnless  the  alleged 
fraud  was  known  to  tbe  contractor  who  did 
the  work.  In  the  third  case,  268  Mo.  681. 167 
S.  W.  1169,  tbe  conrt  affirmed  a  Judgment  tn 
favor  of  Mulllna  against  the  Cemetery 
datlon,  holding  that  the  presumption  was  In 
favor  of  the  reasonableness  of  an  ordinance 
which  Included  a  cemetery  In  the  sewer  dis- 
trict, and  assessed  Its  property  with  the  cost 
of  lateral  sewers  laid  In  the  alleys  and 
streets  adjacent  to  the  cemetery,  and  that 
such  presumption  must  be  satisfactorily  over- 
come by  proof  In  order  to  be  defeated;  that 
when  It  was  shown  that  the  sewer  for  whlcii 
the  tax  bills  were  Issued  served  to  carry 
away  the  surface  water  In  the  cemetery,  and 
there  was  no  evidence  that  the  sewers  were 
not  beneSdal  in  the  sanitation  of  the  ceme- 
tery, It  would  be  presumed  that  the  city  conn- 
dt  was  fully  Informed  upon  the  subject,  and 
that  Its  ordinance  was  reasonable;  that  the 
tax.  though  large,  must  stand  In  the  absence 
of  a  showing  that  it  was  unreasonable;  that 
It  was  not  reversible  error  to  exclude  evi- 
dence that  the  dty  In  two  other  cases  had 
made  cemetery  associations  separate  sewer 
districts  in  the  absence  of  a  showing  that 
this  was  done  under  a  state  of  facts  like 
those  then  presented ;  that  such  assessments 
required  no  notice  of  the  proceedings  imless 
required  by  some  ciiarter.  ordinance,  or  stat- 
utory provision;  that  the  sewer  tax  bills 
could  be  issned  against  the  land  in  its  en- 
tirety, su(^  ownership  being  in  the  Associa- 
tion. 

So  far  as  tbe  Jndgment  of  the  Snpreme 
Court  of  Missouri  turns  upcm  matters  of 
«tata  law  it  la  conclu8iv&  Tbe  final  Judg- 
ment is  here  upon  writ  of  error  because  of 
the  contention  that  It  violates  the  Fourteenth 
Amendment  to  the  federal  Constitution  in 
that  its  effect  is  to  deprive  the  plalntUT  In 
error  of  its  property  without  due  process  of 
^law,  and  to  deny  to  it  the  equal  protection  of 
gthe  laws.    In  passing  upon  the  case  the  8u- 

•  preme  Court  of  Missouri,  *in  tlie  decision  un- 
der review,  found  that  tbe  sewer  district 
contained  about  407  acres:  that  the  Ceme- 
tery Association  owned  about  S4  acres  of 
land  tn  said  district  which  was  assessed  for 
sewer  purposes ;  that  tbe  effect  of  the  sew- 
ers was  to  drain  the  surface  water  from 
some  of  the  land  of  the  Aasodatlou ;  that 
there  were  no  openings  in  the  sewer  pipes  for 
house  connections,  but  the  evidence  showed 
that  such  openings  were  often  made  by  the 
plumbers  when  the  connections  were  made; 
thut  tbe  grading  contractor  in  grading  a 
street  on  tbe  west  side  of  tbe  cranetery.  made 


a  ten-foot  All  near  the  northwest  comer  ol 
tbe  cemetery,  and  placed  a  ten-inch  pipe  ao 
as  to  lead  the  water  from  the  cemetery  into 
the  manhole  at  that  point,  thus  preventing 
the  formation  of  a  iwnd;  that  there  are  two 
water-closets  in  the  cwnetery  grounds  not 
connecting  with  these  sewers;  that  the  Asso- 
ciation has  an  eight-inch  pipe  about  400  feet 
long  laid  in  the  cemetery  tor  the  purpose  of 
drawing  the  water  to  the  west;  that  about 
one-half  of  the  land  In  the  cemetery  bad  been 
disposed  of  in  lots  for  burial  purposes.  Oth- 
er facts,  not  essKitlal  to  be  considered  In  tbe 
disposition  ot  the  Federal  questions  were 
found. 

[11  Tbe  plaintiff  In  error  contends  that  it 
was  deprived  of  its  property  without  due  pro- 
cess of  law  In  as  much  as  about  one-half  of 
the  tract  of  34  acres  belonging  to  the  Ceme- 
tery Association  had  before  the  assessment 
been  conveyed  for  burial  lots;  that  the  as- 
sessment against  tlie  entire  tract  had  the 
effect  to  Impose  a  llMi  upon  much  of  Its  prop- 
erty arbitrarily  as  the  burial  lots  had  been 
conveyed  to  others.  But  the  Supreme  Court 
of  Missouri  held  that  the  fee  In  the  title  to 
the  burial  lota,  which  had  been  sold  or  leas- 
ed, was  BtlU  In  the  Association,  with  an 
easement  of  tbe  right  of  tturial  in  the  lot 
purchasers.  We  see  no  deprivation  of  do* 
process  of  law  in  this  holding,  making  die 
ownership  of  tbe  Association  the  subject  of  ^ 
assessment.  The  right  of  burial,  which  waaS 
all  that  the  lot  purchasers  or  lessees  *acanlr-* 
ed,  for  obvloua  reasons  could  not  be  put  npcm 
tbe  market  and  sold  to  pay  assessments. 
The  Association  had  a  title  whldt  the  conrt 
held  might  be  and  was  the  subject  of  asaeat- 
ent 

[I]  It  Is  urged  that  the  Cemetery  Associa- 
tion was  not  benefited  by  tbe  assessmenL 
But  tbe  court  found,  with  evidence  to  sop- 
port  Ita  conclusion,  that  the  sewers  served  to 
carry  away  surface  water;  and  that  there 
was  no  evidence  to  ahow  that  the  cemetery 
woold  not  have  been  boiefited  as  to  sanita- 
tion as  a  result  of  the  construction  of  the 
sewers.  It  Is  well  settled  that  unless  sudL 
nt  Is  arbitrary  and  unreasonable  the 
extent  of  the  boiefit,  essential  to  Justify  the 
assesEm«it.  was  a  matter  within  the  contrtd 
of  the  local  authorities.  Spencer  v.  Mer- 
chant. 12S  U.  S.  34C.  SSe,  8  Sup.  Ct.  921,  SI 
L.  Ed.  763 ;  Wagner  v.  Baltimore.  239  U.  a 
207.  36  Sup.  Ot  66,  60  L.  Ed.  230. 

This  case  Is  not  within  the  principle  of 
Myles  Salt  Co.  v.  Drainage  District  230  tJ, 
S.  478.  36  Snp,  Ot  2M,  60  L.  Bd.  392,  where 
It  was  sought  to  emt>race  property  In  nowise 
benefited  within  the  limits  of  a  drainage 
district. 

[i]  It  is  contended  that  the  Cemetery  As- 
sociation might  have  been  made  a  sew^  dis- 
trict of  Itself  and  not  have  been  Included  In 
so  large  a  district  Again,  this  was  a  mat- 
ter for  tbe  local  authorities  to  dedde,  and  In 
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tli«  absence  of  arbitrary  acUoa,  their  ]iidg- 
DiMit  Is  conclnalT&.  Spencer  t.  Merchant, 
supra;  Wa^er  t.  Baltimore,  supra;  Houck 
V.  Uttle  River  District,  239  U.  S.  2M,  ~ 
Sap.   Ct.  68,  60  L.  Ed.  266. 

[4)  The  denial  of  equal  protection  of  the 
laws  is  said  Co  result  from  the  fact  that  oth- 
er cemetery  grounds  had  been  placed  In  dis- 
tricts by  themselves.  But  the  record  (alia 
show  similarity  of  situation  and  conditions. 
In  the  absence  of  arbitrary  action  the  mak- 
ing of  this  assessment  upon  the  district  as 
constituted  win  be  presumed  to  have  been 
warranted  by  the  drcumstances  of  the  case 
_  [B]  It  la  Insisted  that  no  notice  was  given, 
i  or  omrartunity  to  be  heard,  prior  to  the  crea- 
•  tlon  of  the  sewer  district,  and,  "therefore,  due 
process  of  law  was  denied.  These  tax  bills 
were  levied  upon  districts  the  creation 
which  was  outhorlKed  by  legislative  author- 
ity. The  record  discloses  that  the  owner  has 
had  fnll  opportunity  to  be  heard,  In  Judicial 
proceedings  to  enforce  the  tax,  and  Its 
tentlons  of  arbitrary  actl<Mii  and  lack  of  bene- 
fits conferred  have  been  considered  and  de- 
cided. This  is  due  process.  Davidson  r. 
New  Orleans,  S6  U.  a  87,  24  L.  Ed.  616;  Em- 
bree  v.  Kansas  City  Boad  District,  240  IT. 
8.  242,  251,  36  Sup.  CL  SI7,  60  L.  Ed.  624. 

This  court  has  more  than  once  declared 
that  it  does  not  Interfere  with  the  taxation 
and  assessment  laws  of  the  states  as  viola- 
tive of  the  Fourteenth  Amendment  unless 
the  state's  action  has  been  pslpably  arbitrary 
or  grossly  unequal  In  Its  application  to  the 
persons  concerned.  In  this  case  the  assess- 
ment is  a  large  one^  bnt  we  are  unable  to 
And  that  the  Judgment  sustaining  it  has  had 
the  effect  to  deprive  the  Cemetery  Associa- 
tion of  Its  property  without  due  process  of 
law,  or  has  denied  to  It  the  equal  protection 
of  the  laws. 
Affirmed. 


<Ms  u.  s.  b»ni 

UNITEaO  STATES  et  al.  t,  NEW  ORLEANS 
PAa  RY.  CO.  et  sL  (three  cases). 


Nos.  164-166. 

1.  PtTBLio  Lands  ^=)8l(3)  —  Rulboas 
Grakts  —  WiTHnRAWAi.  raou  EIntbx  Attn 
Salb. 

Withdrawal  from  sale  and  entry  by  the 
Secretary  of  the  Interior  of  land  within  the  In- 
dnonity  limits  of  the  grant  by  Act  March  3, 
1871,  In  aid  of  railroad  construction  was  In- 
eCCectaal;  the  statate  providing  for  it  only  as 
to  laud  within  the  primary  limits. 

2.  PcBUO  Lards     «»88— Railboad  Okaitt 

— COITFIBUATIOH  TO   ASBIOHXl— ACOXPTABCX. 

The  assignee  of  a  land  grant  In  aid  of  rail- 
road constmctlou  having  accepted  the  prori^ons 


of  Act  Feb.  8,  1887,  conHnning  to  It,  with 
certain  exceptiona  and  on  certain  conditions, 
the  grant,  was  bound  by  its  nnfavorable  provi- 

3.  Public   Lands    «=128— Patxnts— Tbusm 
—Suit  bt  Uwiteo  States— "To  Pbotkct." 

The  United  SUtea,  by  Act  Feb.  8,  1987, 
confirming,  with  ezceptions  and  on  conditlans, 
a  railroad  land  grant  to  the  assignee  thereof, 
baviug  undertalcen  to  invest  settlers  coming 
within  its  proviaiona  with  the  title  to  the  lands 
in  their  posaeaalan,  and  also  "to  protect"  them 
in  that  right,  meaning  that  they  were  to  re- 
ceive a  clear  title,  and  having  therein  charged 
the  Secretary  of  the  Interior  with  the  doty  ot 
adopting  appropriate  measures  to  that  end,  had 
such  Intercat,  by  reason  of  Its  obligation  to 
such  settlers,  as  authorised  it,  when  other 
means  failed,  to  bring  suit  to  declare  a  tmat  in 
fsvor  of  such  settlers  in  lands  patented  to  such 
asaignee. 

4.  TTritxd  Stahs    «=>133— Suit  bt— Laohbs. 

The  defense  of  laches  is  not  available,  when 
the  United  States  sues  to  enforce  a  poblia 
right  or  to  protect  a  public  Interest,  but  ythta 
suit,  though  in  its  name.  Is  for  btneSt  of  a  pri- 
vate person,  bis  laches  may  be  interposed. 

6.  Public    Lahds    4=3l28— Patbrts— Taum 

Settlers  on  land  within  the  limits  of  rail- 
road  land  grant,  having  been  in  pesceable  poa- 
■easion  under  equitable  claim,  sud  their  dsim's 
having  been  austaioed  by  land  department,  keU 
not  guilty  of  laches  becanae  of  delay  In  resort- 
ing to  equity  to  establish  their  dalms  against 
holders  of  legal  title  under  patent,  where  the 
latter  manifested  no  purpose  to  disturb  them,  or 
to  assert  any  right  against  them. 

5.  PUBLio  LAHns   ^989(8)— BoiiA  Fidx  Pub- 

OHASEBB— N[>nCE  ox  OCODPARCT. 

Act  Feb.  8,  1887,  confirming  a  raUroad  land 
grant  to  the  assignee  thereof,  bat  excepting  land 
occupied  by  actual  aettlera,  being  a  public  law, 
subsequent  purchasers  from  the  patentee  s*. 
signee  were  not  bona  flde  purdissers  against  oc- 
cupying settlers. 

7.  Public  Lards   «=>80— Withdbawal, 

As  to  land  patented  to  and  sold  by  the  sa- 
signee  of  a  railroad  land  grant  before  Act  Feb. 

6.  1887,  confirmed  to  the  assignee  the  grant 
with  exception  of  land  occupied  by  actual  set- 
tlers, the  purchasers  from  such  assignee  took 
full  title  sa  againat  occupying  aettlera,  whose 
occupancy  commcmced  after  the  lands  were 
withdrawn  from  entry  and  sale;  auch  with- 
drawal preventiut  Initiation  of  valid  claim  by 
settlement. 


Three  suits  by  the  United  States  against 
the  New  Orleans  Padflc  Railway  CSompany 
and  others;  Josephine  Brown  intervenli^  in 
the  first  suit,  WllUsm  B.  Tamer  in  tha  sec- 
ond, and  Stephen  N.  Grant  In  the  third. 
Decn'eea  for  defendants  were  affirmed  by  the 
Circuit  Oonrt  of  Appeals  (23fi  Fed.  841,  846, 
149  C  a  A.  153,  168),  and  interveners  and 
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th«  Uulted  8t&teB  appeat  Berersed  In  psrt, 
and  afflrmaj  In  part 

Mr.  Assistant  Attorney  Oeneral  FrandB  J. 
EearfQl,  for  tlie  United  States. 

Messrs.  Mark  Norrla,  ol  Grand  Baplds, 
Mich.,  F.  O.  Hudson,  of  Monroe,  La.,  and  H. 
H.  White,  of  Alexandria,  La.,  for  appellees. 

•  •Mr.  JustlcoVANDEVAMTERdellTeredthe 
opinion  oC  the  CbnrL 

These  salts  sre  so  related  that  they  may 
be  disposed  of  In  a  slnglo  opinion.  Three 
tracts  of  land  in  Vernon  parish,  Lonlslana, 
each  containing  160  acres,  are  tn  contro- 
versy— one  In  esch  suit.  All  are  In  odd- 
nombered  sections  within  the  limits  of  the 
grant  of  March  S,  1871,  to  the  New  Orleans, 
Baton  Rouge  A  Vlcksbnrg  Railroad  Company 
as  Stat  573;  c  122}--one  being  within  the 
primary  and  two  within  the  Indemnity  limits. 
All  were  patented  nndra-  the  graat  and  after- 
wards sold  by  the  patentee,  the  purdiaseni 
paying  a  fair  price.  Through  sncceselve 
sales  the  title  under  the  patents  was  passed 
along  to  other  pnrchasere.  Whether  the 
latter  shall  be  decreed  to  hold  the  title  In 
tmst  for  certain  homestead  claimants  whose 
claims  are  founded  on  settlements  antedating 
the  issue  of  the  patents,  and  also  the  definite 
location  of  the  road.  Is  the  matter  In  coQtro- 
rersy. 

The  salts  werebronght  by  the  United  States, 
the  defendants  being  the  patentee  and  the 
present  holders  of  the  title  under  the  pat- 
ents. The  relief  prayed  was  that  the  patents 
be  canceled,  or,  If  that  be  not  done,  that  the 
„  homestead  dalmaots  be  decreed  to  be  the 
g  equitable  owners  and  that  a  trust  In  their 

•  favor  be  declared  and  enforced.  Of  •these 
alternative  prayers,  the  latter  was  better 
suited  to  the  case  atated.  By  leave  of  the 
eourt  the  homestead  claimants  intervened, 
set  totth  their  claims,  alleged  that  the  pat- 
entee and  all  the  purchasers  took  the  title 
with  full  notice  of  their  claims,  asserted  that 
the  title  was  held  la  trust  for  tbem  and 
sought  r^ef  accordingly.  Various  defenses 
were  set  up  In  the  answers,  such  as  the  lapse 
of  the  period  prescribed  for  bringing  suits  to 
cancel  patents,  laches  on  the  pert  of  the 
homestead  claimants  and  good  faith  on  the 
part  of  the  purchasers:  On  the  final  hearing 
the  District  Court  entered  a  decree  for  the 
defendants  in  each  of  the  suite,  and  this  was 
affirmed  In  the  Circuit  Court  of  Am>eale. 
235  Fed.  Ml,  846,  149  a  O.  A.  153,  158.  The 
District  Court  did  not  make  any  spedflc  find- 
ing of  fact  or  assign  any  particular  reason  for 
Us  decree,  and  the  Circuit  Court  of  Appeals 
rested  its  decision  on  three  grounds :  (a) 
That  In  so  tar  as  the  salts  sought  a  eancella- 
tion  of  the  patents  they  were  barred  because 
not  brought  within  the  time  prescribed  by 
law;  (b)  that,  if  a  trust  had  arisen  in  favor 
of  tbe  homestead  claimants,  Its  enforcement 
was  a  matter  In  which  the  United  States  was 


without  interest  or  cwicem ;  and  (c)  that  U 
such  a  trust  had  arisen,  it  had  become  unen- 
forceable by  reason  of  inexcusable  laches  oo 
the  part  of  the  homestead  claimants. 

The  grant  of  March  8,  1871,  waa  made  to 
the  New  Orleans,  Baton  Rouge  A  VlckAurf 
Railroad  Company,  'Its  successors  and  aft* 
signs,"  to  aid  in  the  construction  of  a  rail- 
road from  New  Orleans  to  Shreveport,  and 
embraced  all  the  odd-numbered  sections  of 
public  land  within  20  miles  (the  primary 
limits)  on  each  side  of  the  road,  subject  to 
enumerated  exceptions,  one  of  whidi  ex- 
cluded any  land  to  which  a  pre-emption  or 
homestead  daim  may  "have  attached"  at  the 
time  the  line  (tf  the  road  was  definitely  Io> 
cated.  In  lien  of  the  excepted  lands  others 
in  odd-numbered  sections  wittiln  prescribed^ 
indemnity  limits  were  to  be  selected.  When-g 
ever,  and  as  often  as,  20  'consecutive  miles* 
of  road  were  eomifleted  and  put  In  running 
order  patents  were  to  be  Issued  for  the  lands 
opposite  to  and  coterminous  with  that  por- 
tloo  of  the  road.  The  entire  road  was  to  be 
completed  within  five  years.  Within  two 
years  the  company  was  to  designate  the  "gen- 
eral route"  of  the  road  and  to  file  a  map  ot 
the  same  In  the  Department  of  the  Interior. 
There  was  no  provision  directly  calling  for 
a  map  ehowing  the  deQnlte  location  of  tbe 
road,  but  that  such  a  map  was  to  be  filed  was 
plainly  Implied. 

[1]  Tlie  general  route  of  the  road  was 
designated  on  a  map  filed  and  accepted  la 
November,  1871.  The  Secretary  of  the  In- 
terior, complying  with  an  express  provision  in 
the  granting  act,  then  caused  the  odd-number- 
ed sections  within  the  primary  limits  to  be 
withdrawn  from  entry  end  Bala  That  with- 
drawal became  effective  in  December,  1871, 
and  included  the  tract  In  controversy  in  No. 
166.  The  Secretary  also  ordered  a  like  with- 
drawal of  the  odd-numbered  aectlons  withla 
the  Indemnity  limits,  but  as  tbe  granting  act 
did  not  authorize,  but  In  ^ect  prohibited, 
tbelr  withdrawal,  this  part  of  the  order  was 
of  no  effect  Southern  Padflc  R.  R.  Co.  v. 
Bell,  183  U.  8. 676,  22  Sup.  Ct  232,  4S  L.  Ed. 
383. 

No  pert  of  the  railroad  was  cmistnicted  by 
the  original  grantee,  and  on  Januaiy  6,  1881, 
it  transferred  the  grant  to  the  New  Orieana 
Pacific  Railway  Company.  At  that  time  this 
company  had  a  line  of  completed  railroad  ex- 
teidlng  from  New  Orleans  to  Whltecastle  In 
the  direction  of  Shreveport,  and  thereafter, 
during  the  years  1881  and  1882,  It  construct 
ed,  completed  and  put  in  running  order, 
the  road  from  Whltecastle  to  Shrereporb 
It  also  filed  with  the  Secretary  of  the  inte- 
rior, on  November  17,  1882,  a  map  showing 
the  definite  location  of  the  part  of  the  road  op- 
posite the  tracts  now  In  controversy,  and  the 
map  was  accepted.  The  road  as  completed 
waa  examined  and  accepted,  and  the  company 
was  recognlied  by  tbe  Secretary  of  the  Int^ 
rior,  Uia  Attorney  Generat  and  the  Pretidenb 
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■  *ma  ri^tlT  entitled  to  patents  fiir  tlie  lands 
falling  within  the  terms  of  tlie  grant  and 
Ijtnc  opposite  the  road  from  Whlteoutle  to 
Blirercport. 

Thereafter,  In  188S,  patents  for  >i  larf^e 
part  of  the  lands  were  Issued  to  the  New  Or- 
iMna  Pacific  Railway  Company,  the  assignee 
vt  the  gnnt  Other  lands  remained  as  yet 
tuqtatented.  About  that  time  this  company's 
rights  under  the  grant  were  persistently 
qnesttoned  by  persons  who  insisted  that  the 
grant  was  not  Bsslgnsble^  thst  all  rights 
der  It  were  extinguished  wheo  the  road  was 
not  constructed  within  the  five  years  pre- 
Mrlbed  ther^or,  and  that  in  any  event  a  for- 
feiture could  and  should  be  declared  for  the 
failure  to  comply  with  that  OMidltlon,  al- 
though the  road  had  been  completed  in  the 
meantime.  Because  of  this  the  Secretary  of 
the  Interior,  although  not  acceding  to  the 
Insistence^  suspended  the  Issue  of  patents 
and  called  the  matter  to  the  attention  of 
Congress,  saying  In  that  connection  that  the 
company  had — 

*****  purchased  s  portion  of  a  line  of  s 
railroad  already  built  from  New  Orleans  to 
Whitecaatle.  s  distance  of  S8  miles:  as  to  this 
portioii  of  the  road  tbe  company  waived  claim 
to  the  land  granted.  The  residue  of  the  road, 
from  Whitecaatle  to  Shrereport,  was  built  by 
the  company  upon  tbe  belief  of  tbe  full  va- 
lidity of  their  right  to  the  land  granted,  and 
without  this  benefit  of  the  grant  the  road 
would  not  have  l>een  built.  The  government 
railroad  examiner  reports  the  road  substan- 
Uaily  built  an:1  eguipped.  and  it  would  not 
appear  to  comport  with  good  faith  to  those  who 
Inveated  their  money  on  the  basia  of  tbe  grant 
to  take  advantage  of  any  technical  defect,  if 
such  exists,  in  the  transfer  to  tbe  company.  I 
would,  therefore,  respectfully  anggest  for  the 
MnsiderBtiou  of  Congreea  the  propriety  of  pase- 
Int  an  act  curative  of  defect,  if  any  exists,  in 
the  trsnafer  to  the  New  Orleans  Padfie  Gom- 
«pany,  and  vesting  the  title,  originally  granted 
9to  the  New  Orleans,  Baton  Rouge  A  Yicksbnrg 
•  Rail*rosd  Oompaaj  from  Whitecaatle  to  Shrere- 
port, In  the  New  Orleans  PaclSc  road." 

WIttt  the  matter  thus  bmnebt  to  Its  a^ 
tentl(»i  Congress  psssed  the  Act  <a  February 
e,  lS8T,i  c  120,  24  Stat  391.  By  Its  first  sec- 
tfcm  a  port  of  the  grant,  with  which  we  are 
Dot  here  concerned,  was  declared  to  be  tot- 
Mted  and  was  restored  to  tbe  public  domain. 
By  Its  second  secdou  the  part  of  tbe  grant  on 
the  west  side  of  the  Missleslppi  river  opposite 
Co  and  coterminous  with  the  road  from 
Whitecastle  to  Sfareveport,  which  was  con- 
structed b7  the  New  Orleans  Pacific  Railway 
Company  as  asstgnee  of  the  grant,  was  con- 

■  Th«  ginaral  blatoir  ot  the  sraat,  tosathar  wltli 
th*  ancutlT*  ma  legtslatlva  action  rclatlnf  to  It, 
■p  to  tba  dal*  of  thiE  act,  la  act  lorth  at  leosth  la 
th»  toMomiBg:  8«n>ta  Ramrt  No.  Til.  f7th  Cong, 
l«t  Sm*.:  it  Op.  A.  a.  tn-,  Sanata  Bx.  Doc  No.  IL 
tttu  Cong.,  lit  Seaa.;  Houaa  Rsport  No.  1£U,  tttb 
CoDg.,  lat  Baa*. :  Hoomi  Ex.  Dm.  No.  1,  pt.  S,  p.  4t, 
4Mb  Cone,  in  BMa.:  HoUM  Report  No.  MM.  Ulb 
OnxM:  in  Seaa.:  Honaa  Ex.  Doo.  He.  1,  pt.  Ik  »■  *>, 
«tk  Cons.,  td  B«aa. 
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Armed  to  that  company  save  as  It  w 
ed  in  a  proviso — 
"that  all  said  lands  occupied  by  actual  settlers 
at  the  date  of  the  deSnite  location  of  said  road 
and  itill  remaining  in  their  possession  or  in  pos- 
sesion of  their  heirs  or  assigns  shall  lie  held 
and  deemed  excepted  from  aald  grant  and  iball 
be  subject  to  entry  under  tbe  public  laud  laws 
of  the  United  states." 

By  this  section  the  map  of  November  17, 
3882,  was  required  to  be  treated  as  the  "def- 
inite location"  of  the  part  of  the  road  opposite 
tbe  lands  now  in  controversy.  By  the  third 
section  the  confirmation  in  the  second  was 
conditioned  on  the  acceptance  by  tbe  com- 
pany of  the  provisions  of  the  act  The  fourth 
section  la  not  material  here.  The  fifth  see* 
tJon  authorized  the  Secretary  of  the  Interior 
to  make  all  needful  rules  and  regulations  for 
carrying  the  act  Into  effect  The  sixth  aee- 
tlon  confirmed  the  patents  already  Issued  to 
the  compsny,  but  with  the  express  Qualiflcs- 
Uon  that— 

"The  Secretary  of  the  Interior  la  hereby  fully  g 
authorized  and  in*Btructed  to  apply  the  provl-a 
alons  of  the  seconri,  third,  fourth,  and  fltth  sec- 
dons  of  this  act  to  ony  of  said  lands  that  have 
been  ao  pateflted,  and  to  proti-ct  any  and  ail  set- 
tlers on  said  landa  in  all  their  righta  under  the 
aald  aecUona  of  tbla  act" 

[I]  The  ctnnpany  duly  accepted  the  pro- 
visions of  the  act  and  in  that  way  assented 
to  and  became  bound  by  every  provision  In 
It — the  nnftvorable  as  well  bb  the  favorable. 
The  provisions  of  special  Importance  here 
ere  the  proviso  in  section  2  and  the  latter 
part  of  section  8.  By  one  all  lands  occupied 
by  actusl  settlers  at  the  time  of  the  definite 
location  of  the  road  and  remaining  in  their 
possession,  or  that  of  their  heirs  or  assigns, 
were  "excepted  from  said  grant"  and  made 
"subject  to  entry  under  the  public  land 
laws";  aud  by  the  other  the  Secretary  of  tbt 
Interior  was  authorized  and  instructed  to  ap- 
ply the  same  rule  to  all  lands  for  which 
patents  already  had  been  Issued,  and  to 
protect  all  settlers  oa  sudi  lands  in  tli^r 
rights  under  the  act 

It  does  not  admit  of  any  doubt  that  these 
provlalons,  when  accepted,  became  applicable 
to  all  the  unpatented  lands  and  to  such  of  the 
patented  lauds  as  had  not  thmi  been  sold  by 
the  company.  Whether  they  also  became 
an>Ucable  to  such  of  the  pat«ited  lands  as 
were  sold  theretofore  is  a  question  whi(3i 
will  be  cMiBidered  presently. 

Of  the  lands  in  suit,  80  acres  were  both 
patented  and  sold  before  the  act  was  passed 
or  accepted,  280  acres  were  patented  Iiefore 
the  act  was  passed  and  sold  after  It  was  ac- 
cepted, and  120  acres  were  both  patrated  and 
sold  after  tbe  acc^tauce.  Thus  all  but  80 
acres  came  certainly  within  the  reach  of  the 
two  provisions  as  accepted.  The  80  acres,  as 
to  which  the  question  is  left  open  for  the 
momoit  are  part  of  the  tract  in  controversy 
In  No.  160. 
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At  before  ataiei,  tht  jwrt  of  the  road  op- 
posite tbese  landa  wan  deflnlteljr  located  No- 
Srember  IT,  1SS2.  At  tbat  time  there  was  an 
•  actual  mttter  on  tacb  at  tba  I60-*acre  tracta. 
Id  eadi  Instance  tbe  settler  bad  the  qnaUfl- 
cattoui  named  In  tbe  homestead  taw,  was  ex- 
pecting to  acquire  tbe  title  under  that  law, 
bad  placed  on  tbe  land  a  habitable  dwelling 
In  which  he  and  bla  family  were  living,  bad 
deared,  fenced  and  was  cultivating  several 
acree  and  was  asserting  a  claim  to  the  en- 
tire tract,  Tbe  settler  in  No.  164  continued 
bis  residence,  occupancy  and  cultivation  until 
180^  when  be  died,  and  thereafter  his  widow 
continued  the  occupancy  and  cultivation,  ei- 
ther personally  or  through  tenants,  'llie 
settler  in  No.  165  continued  bis  residence, 
occupancy  and  cultivation  to  the  time  of  tbe 
hearing  In  the  District  CourL  And  the  set- 
tler in  No.  166  continued  his  residence,  oc- 
cupancy and  cnlttvatlon  until  1SS5,  when  he 
sold  bis  ImproTemente  and  possessory  right 
to  another,  who  had  the  requisite  qualldca' 
ttoQB  and  wished  to  acquire  the  title  under 
the  homestead  law.  The  assignee  then  set- 
tled on  the  tract  and  thereafter  resided 
thereon  with  his  family  and  continued  tbe 
occupancy  and  cultivation  begun  by  his  as- 
signor. While  In  No.  164  the  widow,  and 
In  No.  166  tbe  assignee,  ancceeded  to  tbe 
rights  of  the  original  settler,  we  shall  speak 
of  all  tbe  claims  as  if  the  original  settlen 
were  the  present  elolmants. 

The  e.xistence  and  extent  of  tbese  claims 
were  well  known  among  the  people  of  the 
neighborhood,  and  the  Iniprovenienta  and  evi- 
dences of  Inhabitancy  and  cultivation  on  each 
tract  were  such  that  any  one  purchasing  un- 
der tbe  land  grant  would  be  charged  with 
notice  of  the  nature  and  extent  of  the  set- 
tler's claim. 

The  settlers  applied  at  the  local  land  oltlce 
—one  in  1S88,  one  in  1890  and  tbe  other  In 
1S96 — to  make  homestead  entries  of  the 
lands  and  tbe  railway  company  opposed  their 
applications.  Hearings  were  had  and  the 
contests  ultimately  were  determined  In  favor 
of  tbe  settlers — one  in  1893,  one  in  ISGB  and 
tbe  other  1898.  The  decision  In  each  contest 
H  was  to  the  effect  that  the  proofs  established 
S  'the  right  of  the  settler  to  receive  the  tlHe 
under  the  provlao  In  section  2  and  the  latter 
part  of  section  6.  All  the  lands  bad  then 
been  patented,  and  the  settlers  were  advised 
by  tbe  regulations  whim  the  Secretary  of  the 
Interior  had  adt^ted,  as  also  by  the  decisions 
In  the  contests,  that  the  land  department 
would  secure  a  relinquishment  of  the  out- 
standing title  for  their  benedt  6  L.  D.  eVH. 
In  1802.  before  tbe  contests  were  decided, 
tbe  company  and  tbe  trustees  of  Its  land 
grant  bad  filed  the  following  stipulation  with 
the  Secretary  of  the  Interior.  New  Orleans 
Pae.  Hy.  Co.,  IB  L.  D.  B76: 

"Tliat  In  cBKs  where  patents  haTS  Issued  to 
said  railway  company  for  landi  which  have 
been  or  may  hereafter  be  adjudged  hj  tbe  Cola* 


'  miasioDer  of  the  Oenersl  I^nd  OfBce  to  have 
been  in  tbe  posseoaion  of  actuai  settlers  at  data 
of   the   definite   locatioii   of  said   railway   com- 

'  pany'i  road,  and  title  ia  in  sakl  railway  com- 
pany, said  railway  company  and  said  truatees 
■erp«  to  make  without  delay  conveyance  thereof 
to  the  United  States;  and  where  midi  lands 
have  been  sold  by  said  railway  company  to  third 
penona,  said  railway  company  undertakes  to 
recover  title  thereto  without  delay  and  con- 
vey the  same  to  aald  settlers  or  to  the  United 
States,  and  the  said  trustee*  undertake  to  join 
in  Bucb  conveyances  and  to  do  all  acts  necea- 
aary  on  their  part  to  enable  the  railway  com< 
pany  to  carry  out  this  agreement  and  stipula- 
tion." 

After  the  contests  were  decided  the  land 
department  called  on  the  compsny  to  recon- 
vey  or  surrender  the  title,  but  this  was  not 
done ;  and  the  Secretary  of  the  Interior  re- 
quested the  Attorney  General  to  institute  Jn- 
dlcial  proceedings  to  secure  for  tbe  settlers 
the  protection  promised  In  the  act  of  1887, 
which  the  company  had  accepted.  Acting  on 
this  re<]iiest  tbe  Attorney  O^eral,  on  Febru- 
ary 27,  1901.  brought  a  suit  In  the  name  of 
the  United  States  against  the  railway  com- 
paoy  and  others  to  cancel  and  annul  the 
patents  to  tbese  and  many  other  lands  simi- 
larly situated.  Various  obstacles  were  en-S 
countered  In  'tbe  prosecution  of  that  general? 
suit,  one  being  that  the  purchasers  from  the 
company  were  not  made  parties,  and  on  Jan- 
nary  21,  1915,  while  that  suit  was  still  pend- 
ing, the  Attorney  Oeneral  brought  the  suits 
with  which  we  are  now  concerned. 

As  the  patents  were  issued  before,  and  the 
suits  were  brought  more  tban  Ave  years  aft- 
er,  tbe  Act  of  March  2,  1896,  c.  39,  20  SUt. 
42  (Comp.  St.  H  4901-4903).  the  prayer  that 
the  patents  be  canceled  must  be  put  out  ot 
view,  and  the  alternative  prayer— that  the 
title  under  the  patents  be  declared  to  be  held 
In  trust  for  the  homestead  claimants  and  the 
trust  enforced — must  be  regarded  as  U 
standing  alone. 

[31  The  right  of  the  United  States  to  main- 
tain tbe  suits  ts  questioned  on  the  ground 
that  the  enforcement  of  the  asserted  trust  is 
a  matter  In  which  the  United  States  is  with- 
out inteirest  or  concern.  Were  the  pr^nlae 
tenable,  the  conclusion  would  follow  as  of 
course.  But  the  premise  is  not  tenable.  A 
pecuniary  interest  In  the  relief  sought  ts  not 
essential ;  it  Is  enough  if  there  be  an  interest 
or  concern  arising  out  ot  an  obllgatian  to 
those  for  whose  benefit  tbe  suits  are  brought. 
United  States  v.  San  Jacinto  Tin  Co.,  125  U. 
8.  273,  285,  286,  8  Sup.  Ct  850,  31  L.  Ed.  823; 
United  States  v.  Beebe,  127  U.  S.  338,  8  Sup. 
Ct  1083, 32  L.  Ed.  121 ;  United  States  v.  Amer- 
ican Belt  Telephone  Co.,  128  U.  S.  31S,  367,  » 
Sup.  Ct  90.  32  L.  Ed.  460 ;  He<±mBn  t.  United 
States,  224  U.  S.  413,  439,  32  Sup.  OL  424,  SO 
L.  Ed.  S20.  By  tbe  act  Of  1887  the  United 
States  undertook  to  invest  aetUeri  coming 
wttbin  the  provisions  of  that  act  vrith  the  ti- 
tle to  the  lands  In  their  possession,  and  alw 
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*te  protect"  tbem  In  that  right.  This  meant 
that  they  were  to  receive  a  clear  title.  The 
act  diarged  the  Secretary  of  the  Interior 
vlth  the  dnty  of  adopting  appropriate  meas- 
area  to  tliat  end,  and  when  other  means  fail- 
ed he  Invoked  the  aid  of  the  Attorney  Uen- 
eral,  who  brought  these  sulta.  Through  them 
the  United  States  aeeka  to  fulfill  Its  obllga- 
Uon  under  the  act  to  the  eettlera,  and  in  this 
It  has  the  requlaite  interest  or  concern. 
H     t(.  i]  When  the  United  States  sues  to  en- 

•  force  a  public  right  *or  to  protect  a  public 
Interest  the  defense  of  laches  Is  not  availa- 
tde ;  but  when  the  suit,  although  In  the  name 
of  the  United  Statea,  la  brought  for  the  ben- 
eflt  of  a  private  person  his  laches  may  be 
Interposed  with  like  effect  as  if  he  were  sa- 
ing.  United  States  v.  Beebe,  supra.  Apply- 
ing this  view,  the  court  below  reached  the 
conclnsion  tliat  the  settlers  had  beta  guilty 
Of  sucb  ladies  as  would  bar  them  from  the 
relief  sought.  We  are  unable  to  concur  In 
that  condusioa.  The  occupancy  of  the  set- 
tlers was  both  peaceable  and  continuous  and 
gave  nodce  of  their  equitable  rights.  Their 
daims  were  asserted  before  the  land  depart- 
ment, were  the  eubjecta  of  hearings  aud  ap- 
peals, and  were  1^  it  austalned.  The  land 
officers,  conformably  to  the  published  regu- 
lations, undertook  to  secure  a  restoration  of 
the  outstanding  title,  and  to  that  end  the 
mit  of  1901  was  brought  The  settlers  were 
JusUded  in  believing  that  their  rights  were 
being  protected,  as  was  required  by  the  act 
of  1887.  No  attempt  was  made  to  disturb 
their  occupancy  or  to  assert  any  right 
against  them.  We  therefore  think  It  proper- 
ly cannot  be  said  that  they  were  guilty  of 
any  such  laches  aa  precluded  tltem  from  ot>- 
falsing  rdlef  In  aqnity.  As  a  general  rule, 
one  who  Is  iu  peaceable  possession  under  an 
equitable  claim  does  not  subject  himself  to 
a  diarge  of  ladies  for  mere  delay  la  reoort- 
Ing  to  equity  to  establish  his  claim  against 
tbe  bolder  of  the  I^al  tlUe  wher«  the  Utter 
BiasUests  no  purpose  to  disturb  him  or  to 
qoestlon  his  dalm.  Buckman  v.  Cory,  1^ 
V.  3.  8BT,  8S&-390,  B  Sup.  Ot.  316,  32  L.  AM. 
728.    We  think  that  rule  Is  applicable  Here. 

II]  On  the  merits,  we  are  of  opinion  that 
the  act  of  18ST,  as  accepted  by  the  company, 
operated  to  exdnde  from  the  grant  and  to 
subject  to  these  settlement  claims  all  the 
landa  In  controversy,  patented  and  unpaten^ 
•d,  save  the  80  acres  which  are  yet  to  be 
^edally  noticed.  In  so  far  as  these  lands 
were  patented  it  became  the  duty  of  the  rail- 
iwsy  company  to  surrender  the  title,  and  in 

•  so  far  as  *they  woo  unpatented  the  act  for- 
bado  the  ISBus  of  patenta  to  the  company  for 
Htma.    Intending  pnrdiaBers  were  bound  to 


take  notice  of  tbe  occupancy  of  the  settlers, 
and  this,  with  tbe  act  of  1SS7,  which  was  a 
putdic  law,  renders  untenable  the  claim  that 
those  who  bold  the  title  under  the  patents 
have  the  status  of  bona  Qde  purchasers.  In 
these  drcum  stances  the  settlers,  whose 
daims  come  within  tbe  proviso  in  aectlon  2 
and  the  tatter  part  of  section  0,  are  entitled 
to  have  a  trust  In  their  favor  declared  and 
enforced. 

[7]  The  situation  as  to  tbe  80  acres  which 
were  both  patented  and  sold  before  the  act 
ot  1887  was  passed  Is  not  the  some.  Under 
an  express  provision  of  the  act  of  1871  they 
were  withdrawn  from  entry  and  sale  while 
they  were  yet  vacant  and  unclaimed,  and  tbe 
withdrawal  was  still  in  force  in  18S6,  when 
they  were  patented.  No  valid  claim  to  them 
could  be  Initiated  by  settlement  or  otherwise 
In  the  presence  of  the  wlthdrawaL  Hamblin 
v.  Western  Land  Cki..  147  D.  S.  C31,  S3fi,  IS 
Sup.  Ct  353,  37  I*  Ed.  237:  Wood  v.  Beach, 
158  U.  S.  648,  16  Sup.  Ct  410,  39  L  Ed.  628; 
Spencer  v.  McDougal,  169  U.  S.  62,  IS  Sup. 
Ct  1026,  40  L.  Ed.  76.  They  were  part  of 
an  odd-nnmbered  section  within  the  primary 
limits  and  opposite  a  20-mlle  section  of  the 
road  which  was  constructed,  completed,  put 
In  running  order  end  accepted  by  the  Presi- 
dent before  they  were  patented.  In  other 
words,  Uiey  were  lawfully  patented  and 
when  the  company  sold  them.  In  1886,  It  bad 
the  right  to  do  so.  The  purpose  of  the  grant- 
ing act  in  directing  that  patents  be  issued 
as  each  section  of  twenty  mUes  of  road  was 
completed  waa  to  enable  the  company  to  sell 
tbe  lands  and  realiae  on  the  grant  In  theM 
circumstances  the  purchase  was  bona  Ude 
and  the  purchaser  took  the  full  title,  it 
follows  that  before  tbe  act  of  188T  was 
passed  the  80  acres — described  as  the  S.  ^ 
of  N.  W.  14  ot  section  3.  township  8  N., 
range  7  W.,  L.  H. — had  passed  Into  hands 
where  they  were  not  wttbln  the  reach  of  the 
act  or  tbe  company's  acceptance.  The  factS 
that  this  land  waa  m)d  before  the  *act  was* 
passed  seems  not  te  have  been  brought  to  the 
attradon  of  the  land  department — probably 
because  tbe  purcbaaer  waa  not  a  party  to  the 
contest  proceedings. 

The  ocmteotion  la  made  that  the  portions 
of  that  act  which  are  material  here  do  not 
embrace  lands  within  the  indemnity  limits, 
but  only  those  within  the  primary  limits. 
A  survey  of  the  entire  act  shows  that  the 
contention  is  without  merit 

No.  164,    Decree  reversed. 

No.  165.    Decree  reversed. 

No.  166^  Decree  affirmed  as  to  8.  ^  of  N. 
W.  U  of  section  3,  tewnship  3  N.,  range  7 
W.,  L.  M.,  and  reversed  as  to  the  other  landau 
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wa  V.  S.  Git) 
OBLWERKB  TEUTONIA  v.  EKLANQEB  ft 
OALl.N'GER. 


Noa.  162.  181. 

1.  Saxtaob     ^oSl—ArviiJj—Auovwr     or 

App«ala  to  the  8aprem«  Court  coDMrninK 
the  amotiDt  of  allowance  for  salvaie  are 
encouraged,  nnlera  there  baa  been  aome  Tlolatton 
of  principle  or  dear  mistake. 

2.  Sai-taqe  ^=326— Reco vert— Rzpsitsbb. 

While  the  neceamr;  nark  and  danger  are 
mattera  to  be  considered  in  determining  the 
ahare  of  aalrori  in  the  beneGt  Tcaulting  from 
their  work,  they  having  undertaken  it  without 
<KHitract  or  request,  the  coat  ia  their  own 
lair. 


Suit  by  Erlauger  Sc  Oaltnger  against  Oel- 
werke  Tentonla.  Award  to  plaintiffs  was  re- 
duced b;  the  Supreme  Court  of  the  Flilllp- 
plae  Islands,  and  both  parties  appeaL    A£- 

Mr.  Harry  W.  Van  Dyke,  o(  Washlngtrai, 
D.  C,  for  Oelverke  Teutonia. 
Mr.  F.  C.  Fisher,  of  Manila,  P.  L,  for  Er- 
.langer  tc  Oalloger. 

•  *Ur.  Justice  HOLMES  dellTered  the  c^lnlon 
of  tile  Court 

These  are  cross  appeals  from  a  Judgment 
on  a  complaint  for  salvage  of  cargo  brought 
by  Elrlanger  &  Oallnger  to  which  the  defend- 
ant, Oelwerke  Teutonia,  answered  denying  the 
services  and  setting  up  a  counterclaim  for 
damages  aileged  to  have  been  caused  by  tlie 
negilgence  and  incompetence  of  the  plaintiffs. 
The  Court  of  First  Instance  found  for  the 
plalnttlTa  and  awarded  to  them  one-balf  of 
the  net  proceeds  of  the  property  saved.  On 
appeal  the  Supreue  Court  of  ttao  Philippine 
iBlanils,  white  otherwise  conllnning  the  Qnd- 
ings  of  the  Court  of  First  Instance,  reduced 
the  award  to  forty  per  cent  of  the  main  part 
of  the  cargo,  which  was  copra,  and  to  twenty 
per  cent  of  a  small  item  of  agar  agar  whi<^ 
does  not  need  further  mention.  We  assume 
that  the  plalntKCa  receive  a  corresponding 
^proportion  of  the  Interest  accruing  npoo  the 

•  fund.  "Tlie  main  facts  are  these.  The  steam- 
Ehlp  Nippon,  loaded  principally  with  copra, 
went  aground  on  Scarborough  Reef,  120  or 
130  mites  from  I^zon,  In  the  aftemocHi  of 
May  8,  1U13.  The  next  day  the  chief  officer 
and  nine  of  the  crew  were  sent  off  In  the  only 
seaworthy  small  boat  lu  search  of  help  and 
on  the  twelfth  reached  Santa  Cruz,  Luzon, 


and  telegraphed  to  Manila  for  "ImmcHUata 
assistance  for  saving  crew,"  Help  was  sent 
at  once  and  on  the  13th  the  captain  and 
crew  went  to  Hong  Eong  on  a  mall  steam- 
er  that  stopped  for  them,  the  captain 
preferring  to  take  that  course  rather  than 
to  go  to  Manila  by  a  coast  guard  cutter  that 
liad  been  sent  to  the  wreck.  On  May  14  the 
plalDtlffs  chartered  a  cutter,  and  took  pos- 
session of  the  Nippon  on  the  17th.  Shortlr 
after  this  the  work  of  salvage  was  begun.  It 
was  flnlataed  in  July  when  the  vessel,  the 
claim  for  which  has  l>een  paid,  and  a  great 
part  of  tbe  carso  were  saved. 

There  were  protests  on  behalf  of  Interested 
parties  after  tbe  plaintiffs  bad  started  and 
it  is  draled  that  the  vessel  was  abandoned. 
But  all  the  earliest  communlcatlonB  and  cir- 
cumstances Indicate  that  the  only  hope  when 
the  chief  officer  left  die  ship  was  to  save  tbe 
lives  of  those  left  on  board,  and  that  there 
was  no  greater  expectation  when  the  captain 
was  talcen  off.  It  is  unnecessary  to  say  more 
about  the  erldence  than  that  It  shows  no 
ground  for  departing  from  the  usual  rule 
when  two  courts  have  agreed  about  tbe  facts. 
As  the  only  point  of  difference  wltb  regard 
to  them  concerns  tbe  amount  of  salvage  al- 
lowed, that  is  Qie  only  question  upon  whldi 
we  shall  say  a  word. 

[1, 1]  Uuleas  there  has  been  some  vlolati<m 
of  pcinctple  or  clear  mistake,  appeals  to  thia 
Court  concerning  the  amount  of  tbe  allow- 
ance are  not  encouraged.  Hobart  t.  Drogan, 
10  Pet  108.  lift,  S  L.  Ed.  363 ;  Post  v.  Jones, 
19  How.  160,  160,  15  L.  Ed.  618.  Tbe  plain- 
tiffs complain  tbat  their  expenses  were  not 
taken  into  account  or  were  not  given  suffi- 
cient consideration.  But,  as  was  pointed  out  3 
by  the  Court  below,  the  *cost  was  their  affair.  • 
There  was  no  contract  and  no  request  They 
went  into  a  specnlatlon  and  their  only  claim 
Is  a  lien  upon  goods  tbat  they  have  rescued 
for  a  share  In  the  saving  that  ttiey  have  made 
for  the  owners.  Tbe  right  to  share  In  a  bene- 
flt  that  Is  the  result  of  their  work  Is  tbe  onlr 
ground  upon  which  the  plaintiffs  can  stand. 
Of  course,  within  that  limit  the  necessary 
work  and  the  danger  are  matters  to  be  con- 
sidered. Here  the  danger  might  have  beoi 
great  but  It  was  not,  and  the  work  seems  to 
deserve  neither  much  praise  nor  much  blam& 
There  was  more  of  commercial  q>eculatl<»i 
and  less  of  help  not  to  be  found  elseirtier« 
than  is  tisual  In  salvage  cases,  and  we  ar« 
not  prepared  to  say  that  the  Supr«ne  Court 
ought  to  have  allowed  more.  We  are  equally 
unprepared  to  say  that  It  should  have  allow- 
ed leas.  The  services  were  rendered  right- 
fully and  were  fairly  efficient  Neither  side 
would  be  likely  to  Inspire  enthnalaam  and 
both  Justly  may  be  left  where  tbey  were  left 
by  the  Court  below. 

Decree  affirmed. 


z»For  othtT  catM  m«  h 
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CENTRAL  OF  GEORGIA  RY.  CO.  t. 

WRIUHT,  Comptroller  Geueial 

of  Georgia. 

<Am«d  Jan.  21,  1819.    Decided  Feb.  8,  1919.) 

No.  183. 

1  CoNSTiTonosAL  Law  e=3l8S— iMPAisina 

CONTKACT     OBUOATIOH— COBPOEATK     CBAB' 

TEB— ExEMFnoN     moK     Taxation— State 

'CONOTITUTION, 

TIm  Cosstitvtioii   of  a  state,   belnf  anbae- 

■^uent  to  tlie  chartera  of  a  miJroad  that  created 

4U1  ezemptloa  from  taxation,  mnit  jdeld  to  them. 

'2.  CoRnrrunonAi.  Law  «=>137— luPAisino 

COKTBACT  Oblioatiok— Taxation— EiTXOT 

OF  LiAex. 

The  charter  of  a  railroad  companj,  mahlDE 

it*  pcopertf  taxable  (ml;  in  a  certain  waj  and 

to  a  certain  amount,  held  to  prevent  additional 

taxation  of  the  leasehold  of  it*  le«Me  of  auch 

property. 


Snlt  hy  the  Central  of  Georgia  Railway 
Company  against  William  A.  Wright,  Comp- 
troller General  of  the  State  of  Georgia.  De- 
■cree  for  complainant  was  reversed  b;  the  Su- 
,preme  Conrt  of  Georgia  (146  Ga.  406,  91  S. 
G.  471),  and  complainant  brings  error.  Be- 
reraed. 
On  reargainaDt,  decree  afHrmed,  2S0  D.  S 

9—~,  40  Sqp,  Ct  1,  84  L.  Bd.  — . 

;  •Messra.  A.  B,  Lawton  and  T.  U.  Cunning' 
ham,  Jr.,  both  of  Savannab,  Ga,  for  plaintiff 
in  error. 

Messrs.  Samuel  H.  Sibley,  of  Union,  Oa., 
and  John  C.  Hart,  of  Atlanta,  Ga.,  for  de- 
fendant in  error. 

Ur.  Jnstlce  HOLMBS  delivered  tbe  (Vlnlon 
«f  the  Court 

Th\a  Is  a  bill  In  eqalty  brought  by  the  Rail- 
way Company  to  prevent  the  collection  of  cer- 
tain taxes,  whldi,  it  is  alleged,  would  be  con- 
tnry  to  Article  1,  |  10,  and  to  the  Foui^ 
te^ith  Amendment  of  tbe  Constltuttoa  of  the 
Dnlted  States.  Tbe  case  was  heard  on  bill, 
tdemurrer  and  answer  and  certain  agreed 
fiLCts,  and  the  Court  of  first  instance  Issued 
AD  Injunction  as  prayed.  The  decree  was  re- 
Tersed  however  by  the  Supreme  Court  of 
fleoriiB  and  a  writ  of  error  was  tahen  out  to 


bring  the  case  here.  It  prevents  anothtf  Kb- 
tempt  to  accomplish,  by  a  change  In  lonn, 
what  In  Wright  v.  Central  of  Georgia  Ry. 
Co.,  236  D.  S.  674.  35  Sup.  CL  471,  G9  L.  Ed. 
781,  was  held  to  be  an  unconstitutional  result. 

[1, 1]  In  that  decision  It  was  explained  how 
the  Central  of  Georgia  Railway  Company  had 
become  the  holder  of  leases  from  the  Augus- 
ta ft  Savannah  and  the  Southwestern  Rail- 
road of  property  which  by  tbe  durten  ot 
the  lessors  was  to  be  taxed  only  in  a  certain 
way  and  to  a  certain  amotint.  An  attempt 
had  b«en  made  to  tax  the  lessee  for  the 
property,  the  leases  being  for  <nie  hundred 
and  one  years,  renewable  in  like  periods  upon 
the  same  terms  forever.  The  tax  was  laid  ft 
upon  the  real  estate  road  *bed,  and  franchise  ? 
TBlne,  (with  a  certain  deduction,)  ot  the  two 
lessors.  It  was  held  that  the  ststutes  made 
the  fee  exempt  from  other  taxation  than  that 
provided  For,  in  favor  as  well  of  the  lessee 
as  of  the  lessor.  The  taxes  now  attempted 
to  be  levied  are  upon  the  leasehold  interests 
of  the  lessee  in  the  same  roads  and  it  la  argu- 
ed that,  if  the  leasee  produce  a  profit  la  ex- 
QCss  of  the  reutal,  the  value  is  required  to  be 
taxed  by  the  CoQStituUon  of  the  State.  But 
the  Constitution  was  subsequent  to  the  char- 
ters that  created  the  exemption  and  must 
yield  to  them  if  they  apply  to  tbe  present  at- 
tempt. We  are  of  opinion  that  although  the 
decision  in  the  former  case  necesaariiy  was 
confined  to  the  question  before  the  Court,  the 
reasoning  applies  with  equal  force  to  that 
now  before  us.  The  cases  of  Rochester  Ry. 
Co.  T.  Rochester,  205  U.  S.  236,  27  Sup.  Ct 
469,  SI  L.  E».  784.  and  Jetton  v.  Dnlverslty 
of  the  South,  208  D.  8.  489,  28  Sup.  Ct.  375, 
52  L.  Ed.  684,  were  urged  as  opposed  to  tbe 
coucluslon  readied  but  were  thought  not  to 
oentrol  In  view  of  the  exceptional  facts  and 
language  that  Itad  to  be  considered,  as  waa 
recognized  in  Morris  Canal  k  Banldng  Co.  v. 
Baird.  239  U.  S.  126,  132,  86  Sup.  Ct.  28,  60 
L.  Ed.  177.  We  must  follow  the  precedent 
that  was  established  after  full  discussion 
and  with  recognition  of  the  dtfflcnltlea  in- 
volved. 

The  charter  contracts  in  qnestlon  are  of  a 
kind  ttiat  goes  back  to  the  time  wh^i  rail- 
roads were  barely  beginning  and  that  would 
not  be  likely  to  be  repeated,  but  of  course 
will  be  carried  out  by  the  State  according  to 
what  was  meant  when  they  were  made. 

Decree  reversed. 


■  Mt  HBS  tople  u<  K1T-N0HBBB  Id  sU  Ker-Nnmbned  Dlceata  ai 
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MEMORANDUM  DECISIONS 

Disposed  of  at  October  Term,  1918 


OU  D.  H.  GW) 

No.  160.  SOUTHERN  PACIFIC  COM- 
PANY, petitioner,  v.  CALIFORNIA  ADJUST- 
MENT COMPANY.  Jan.  13,  1910.  On  writ 
of  certiorari  to  the  United  State*  Circuit  Court 
of  Appeal*  (or  the  Ninth  Circuit.  For  opinli 
below,  see  237  Fed.  854,  150  O.  C.  A.  604,  which 
■ffiriDB,  Califamia  AdjuBtment  Co.  t.  Soutbem 
Pacific  Co.,  226  Fed.  348.  Mr.  C.  W.  Durbrow, 
of  San  Frandsco,  Cal.,  for  petitiooer.  Mr.  Leon 
E.  Morris,  of  San  Fraueiaco,  Gal.,  for  respond- 
«nt  Diamiased  with  costs,  on  motion  of  coun- 
•el  (or  the  petitioner. 

(i«  D.  S.  HT)  ■"""  ' 

No.  287.  FEDERAL  OAS  t  FUEL  COM- 
PANY, plaintiff  in  error,  y.  CITY  OF  COLUM- 
BUS, OHIO.  Jan.  13,  1819.  In  error  to  the 
Supreme  Court  of  the  State  of  Ohio.  For  opin- 
ion below,  aee  86  Ohio  St  630,  118  N.  E.  103. 
Mr.  Henry  A.  Wlllianis,  of  Columbus,  Ohio,  for 
plaintiff  in  error.  Mr.  Henry  L.  Scarlett,  of 
Columbua,  Ohio,  for  defendant  in  error. 

PER  CURIAM.  DiamlBSed  for  want  of  juria- 
dictioD  upon  the  authority  of  Consolidated  Tum- 
Vika  Co.  T.  Norfcdk  4  O.  V.  R.  Co..  22S  U.  S. 
696,  599,  33  Sup.  Ct  60B,  67  L.  Ed.  982 ;  Mu- 
nicipal Securities  Corporation  v.  Kansas  City, 
246  U.  B.  63,  68,  38  Sup.  Ct  224,  62  L.  Ed. 
679;  CuyahosB  River  Power  Co.  t.  Northern 
Realty  Co.,  244  U.  S.  300,  304,  37  Sap.  Ct.  643, 
SI  L.  Ed.  1168 ;  Bilby  et  al.  v.  Stewart.  246 
D.  S.  2GS,  267,  38  Sap.  Ct.  264,  62  L.  Ed.  701. 

(M  U.  B.  rat)  — = 

No.  SSI.  J.  H.  REEVES,  Truatee,  etc.,  peti- 
tioner, V.  YORK  ENGINKfilRINO  &  SUPPLY 
COMPANy.  Jan.  13,  1919.  For  opinion  be- 
low, see  249  Fed.  613,  161  O.  C.  A.  439.  Mr. 
Gedl  H.  Smith,  of  Sherman,  Tex.,  for  petition- 
er. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circait  Conrt  of  Appeals  for  the 
Fifth  Orcnit  denied. 

(«8  D.  s.  a*)  =^= 

No.  eSO.  David  F.  BIITCHBLLi,  petitioner, 
T.  Harry  MASON  et  al.  Jan.  13,  1919.  For 
•idnion  below,  see  79  Sonth.  ISS.  Petition  tor 
a  writ  of  certiorari  to  the  Supreme  Conrt  of  the 
State  of  Florida  denied. 

<Z4«  U.  8.  UO  ' 

No.  764.  Joseph  A.  MURRAY,  petitioner,  t. 
H.  B.  RAT,  as  trustee,  etc.  Jan.  13,  1919. 
For  opinion  below,  see  2S1  Fed.  866.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied. 
(M  C.  8.  6»>  — ^ 

No.  770.  Elbridge  HANECY,  petitioner,  t. 
Jamea  W.  TAYLOR,  trustee,  etc  Jan.  13, 
1919.  For  opinion  below,  see  263  Fed.  062. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Ctrcnlt  Conrt  of  Appeals  for  the  Seventh 
arcult  denied. 


(2tt  U.  S.  SK> 
No.  788.  Olof  N.  TEVANDER  «t  aL,  p«l- 
tiooera,  v.  Eleanor  H.  RUYSDAEL.  Jan.  13. 
1918.  For  opinion  below,  see  253  Fed.  918. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Oircnit  Court  of  Appeals  for  the  Saventlk 
Circuit  denied. 


(Z«  U.  8.  «»> 
No.  78S.  Sarah  BRESSLER,  petitioner,  t. 
Mary  C.  LUDWIG  and  Henry  W.  Ludwij. 
Jan.  13,  1918.  For  opinion  below,  see  Ludwig 
V.  Bresaler,  253  Fed.  8.  Petition  for  a  writ  ct 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied. 


a*»  n.  8.  s»> 

No.  786.  WESTERN  UNION  TELE- 
GRAPH COMPANY,  petitioner,  v.  Mary  B. 
PRESTON.  Jan.  13,  1919.  Far  opinion  below, 
aee  254  Fed.  229,  which  affirmed  Preston  v. 
Western  Union  Telegraph  Co.,  250  Fed.  480. 
"Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Tttitt 
Circuit  denied. 

(21i  u.  s.  us>- 
No.  790.  The  KANSAS  CITY  RAILWAYS 
COMPANY,  appellant,  v.  Frank  W.  MCALLIS- 
TER, Attorney  General  of  Missouri,  et  al. 
Jan.  13,  1919.  Appeal  from  the  Dlatrict  Court 
of  the  United  SMte»  for  the  Western  District 
of  Missouri.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  appellant 


(3U  V.  B.  eM> 
Na  791.  KANSAS  CITY  RAILWAYS- 
COMPANY,  appellant,  v.  Frank  W.  McALLlS- 
TBR,  Attorney  General  of  Missouri,  et  bL 
Jan.  13,  1918.  Appeal  from  the  District  Conrt 
of  the  United  Statea  for  the  District  of  Kaneas. 
Diamiaaed  with  costs,  on  motion  of  counsel  for 
the  appelant 

Ct4g  a.  S.  E»> 
No.  T92.  Albert  J.  QALBN,  petitioner,  v. 
The  UNITED  STATES  of  America.  Jan.  13, 
1919.  For  opinion  below,  see  260  Fed.  947. 
Petition  for  a  writ  of  certiorari  to  the  United. 
States  Circuit  Court  of  Appeals  for  the  Nintb 
Circuit  denied. 

(Mt  u.  B.  W). 
No.  1B7.  Haggie  L.  LTJICBNS,  plaintiff  tn 
rrot,  v.  INTERNATIONAL  LIFE  INSUR- 
ANCE COMPANY.  Jan.  16,  1819.  In  errw 
to  the  Supreme  Court  of  the  State  of  Miasonri 
Fot  opinion  below,  see  269  Mo.  674,  181  S.  W. 
418.  Mr.  WlUlam  O.  Scarritt  of  Kaoaas  Git?. 
Mo.,  for  plaintiff  In  error.  Mr.  Fred  A.  Box- 
ley,  of  Kansas  City,  Mo.,  for  defendant  in  errw. 
Dismissed,  per  atipnlation. 


A^^OOglC 


ism 

(W  II.  8.  M) 

Ma  — ,  Original.  Ex  parte  Id  th«  matter  of 
Oeorre  E.  HAMILTON,  petMoDcr.  Jan.  20, 
I&19.  Motion  for  leave  to  flls  petition  for  & 
«rit  of  habeas  corpui  denied. 

<M»  n.  s.  B«)  '  ■ 

No.  120.  Elvie  WHEELER,  by  hit  next 
■friend,  P.  T,  Wheeler,  plaiotifl  io  error,  v.  CIN- 
■CINNATI,  NEW  OHLEANS  &  TEXAS  PA- 
■CIFIC  RAILWAY  COMPANY.  Jan.  20. 1019. 
Id  error  to  the  Court  of  Appeals  of  the  State  of 
. Kentucky.  For  opinion  below,  see  171  Kj. 
436,  ISS  S.  W.  462.  Mr.  Boford  C.  Tynea,  of 
Haurd,  Ky.,  for  plaintiff  in  error.  Mr.  John 
CalTin,  of  (MndnDati,  Ohio,  for  defendant  In 

PER  OURIAM.  Diamisaed  for  want  of  Juri*- 
Jktion  Dpon  the  mnthority  of  section  237  of  the 
Judicial  Code  (Act  March  3.  I&IL  c.  231,  36 
Stat.  1196)  M  amended  by  the  act  of  September 
«,  ISie,  c.  448,  I  2,  30  Stat  726  (Comp.  St 
I  1214).  

oav.B.sm 

No.  139.  ADAMS  EXPRESS  COMPANY, 
plaintiff  tn  error,  t.  W.  N.  REYNOLDS.  Jan. 
20.  1019.  In  error  to  the  Supreme  Gonrt  of 
the  State  of  North  Corolinn.  For  opinion  bo- 
low,  aee  Renio>ds  v.  Adams  Eipreia  Co.,  172  N. 
O.  487,  00  8.  E.  610.  Mesera.  Robert  W.  Win- 
ston, of  Raleigh,  N.  0.,  and  Thomas  DeWltt 
Onyler,  of  Philadelphia,  Pa.,  for  plaintiff  in  er> 
ror.  MesarB.  Clement  Manly  and  B.  S.  Womble, 
boa  of  Winaton-Salem,  N.  0.,  for  defendant  in 

PER  ODBIAM.  Dismissed  for  want  of  Jurii- 
dletion  npoD  the  authority  of  aection  287  of  th« 
Jodidal  Code  (Act  March  8,  1811,  —  "" 
Stat  1156)  as  amended  by  the  act  of  September 
t,  1»16,  c.  448,  I  2,  38  Sut  726  (Comp.  St 

I  121*)-  

<»t  D.  B.  GM) 

No.  410.  GIN  DOCK  SUB,  petitioner,  t. 
The  UNITED  STATES  of  America.  Jan.  20, 
1619.  E^>r  opinion  below,  we  245  Fed.  308,  1S7 
CCA.  600.  Mr.  Marahall  B.  Woodworth,  of 
San  FVanciaco,  CaL,  for  petitioner.  The  Attor- 
ney Qenersl,  for  the  United  States.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Cir- 
«ait  Coort  of  Appeals  for  the  Ninth  Circuit  d«- 


UEMOIUNDUM  DECISIONS 


No.  628.  Jame*  A.  KEOWN,  petitioner,  t. 
Mary  B.  EEOWN  et  ■!.  Jan.  20,  1919.  See, 
also,  230  Mass.  313,  119  N.  E.  785.  Mr.  Jamea 
A.  Eeown,  in  pro.  per.  Motion  tor  leftra  to 
pcoMcnta  ia  forma  paoperia  doiied. 


No.  748.  Th«  SEABOARD  AIR  UNB 
RAILWAY,  appellant,  t.  The  UNITED 
STATES.  Jan.  20,  1919.  Motion  to  strike  out 
part  of  the  findinfa  or  to  remand  tar  new  flnd- 
insa  denied  without  prejndice. 

Oa  V.  B.  EM) 

No.  780.  Michael  PEYSER,  petitioner,  t. 
BliMbeth  J.  GRAUTEN.  Jan.  20,  191S.  For 
opinion  below,  see  264  Fed.  688.  Petition  tor 
■  writ  of  certiorari  to  the  United  States  Orcnlt 
Court  of  Ajipeals  for  the  Second  Circuit  denied. 
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ott  u.  s.teu 

No.  — ,  Original.    Bx  parte  In  the  matter 

of  Albert  Paul  FRICKE,  petitioner.    Jan.  27, 

1819.     Motion  for  leave  to  Ble  petition  for  a 

writ  of  mandamus  herein  denied. 


(!u  D.  a.  Ul) 
>.  — ,  OrfginaL  Ex  parte  In  the  matter 
of  Robert  D.  KINNEY,  petitioner.  Jan.  27, 
1919.  Motion  tor  leave  to  file  petition  for  « 
writ  of  mandamua  herein  denied. 


[Ml  U.  8.  U» 
No.  163.  Elmira  TAN  BUSEIRK,  adminis- 
tratrix of  the  estate  of  William  Van  Buskirlc, 
deceased,  plaintiff  fn  error,  v.  ERIE  RAIL- 
ROAD COMPANY.  Jan.  27,  1018.  In  error 
the  United  States  Clrcnit  Conrt  of  Appeals 
for  the  Third  Circuit  For  opinion  below,  see 
Erie  R.  Co.  V.  Van  Buskirk,  228  Fed.  489,  14S 
0.  C.  A.  71.  Mr.  Frank  F.  Davia,  of  New 
York  City,  for  plaintiff  in  error.  Mr.  Qeorg* 
S.  Hobart,  of  Jersey  City,  N.  J.,  for  defendant 

PER  CURIAM.  Dismissed  for  want  of  ja- 
risdiction  upon  the  authority  of  section  241  of 
the  Jndidal  Code  (Act  March  3.  1811,  c.  231, 
36  Btat  1157  [Comp.  St  f  1218]);  Haseltine 
T.  Central  Bank  of  Springfield,  183  U.  8.  130, 
22  Sup.  Ct  49.  46  L.  Ed.  117;  Schlosser  v. 
Hemphill,  196  U.  S.  17S,  176,  25  Sup.  Ct  664, 
49  Ih  Bd.  1000;  Louisiana  Navigation  Co.  v. 
Oyster  Commiasion  of  Louisiana,  82  Snp.  Ct 
47,  66  L.  Ed.  166,  226  U.  S.  98,  101,  83  Sup. 
Ct  78,  67  L.  Ed.  138. 


Ua  V.  s.  MU 
No.  160.    IiARQB  OIL  COMPANY,  plalntUT 
I  error,  v.  E.  B.  HOWARD,  State  Auditor  of 
the  Sute  of  Oklahoma.    Jan.  27,  1819.    In  er- 
»  the  Supreme  Court  of  the  State  of  Okla- 
homa.    For  opinion  below,  see  163  Pac  637. 
Messrs.  John  H.  Barford,  of  Oklahoma  City, 
Okl.,    and   John    H.   Brninan,   of   BartleaviUe, 
"" "     for  plaintiff  in  error.    Mr.  8.  P.  Freeling, 
of  Oklahoma  City,  OkL,  for  defendant  in   er- 

PER  CURIAM.  Judgment  reversed  with 
coats,  and  cause  remanded  for  further  proceed- 
ings upon  the  authority  of  Choctaw  0.  A  Gulf 
R.  R.  Co.  T.  Harrison,  286  U.  S.  282,  86  Sup, 
Ct  27,  69  L.  Ed.  234;  Indian  Territory  Il- 
luminating Oil  Co.  V.  Oklahoma,  240  U.  8. 
622,  86  Sup.  Ct  46S,  60  L.  Ed.  779.  And  aee 
Howard,  Auditor  of  the  State  of  Oklahoma  v. 
Indian  Territory  Ilinmlnatlnt  OU  Co.,  247  U.  8. 
-)3,  88  Sup.  Ct  426,  62  L.  Ed.  1238. 

^"^^  (MI  U.  8.  BM) 

No.  182.  J.  D.  BOXLEX,  plaintiff  in  error, 
,  E.  M.  SCOTT  and  Franklin  Chancy.  Jan. 
27,  1919.  In  error  to  the  Supreme  Court  ol 
the  State  of  Oklahoma.  For  opinion  below, 
see  162  Pac.  688.  Mr.  Harry  H.  Rogers,  oI 
Tulsa,  Okl.,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  ot  aection  ^7  (rf 
the  Judidal  Code  (Act  Mardi  8,  1911,  c.  231,  86 
Stat  1166),  as  amended  by  the  act  of  September 
6,  1916;  e.  448,  i  2,  89  SUt  726  (Compk  8t 
11214).  L,3h...  ,*^iOOglC 
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on  n.  8.  ito) 

No.  183.  Th«  BALTIMORE  k  OHIO 
BAILROAD  COMPANZ  and  Chetapeoke  & 
Ohio  Kailway  Compui;,  itlalntlffa  in 
LouJB  BLOCK.  Jan.  27,  I&IB.  In  error  to 
the  Supreme  Court  of  Appeals  of  th«  State  of 
Virgiuia.  Mr.  Radolph  Bumgardner,  of  Staun. 
ton,  Va.,  for  plaintifla  in  error. 

PER  CURIAM.  DismiBBed  for  want  of  juris- 
diction upon  the  antbority  of  section  237  of  tbe 
Judicial  Code  (Act  March  3.  Ifill,  c.  231,  36 
Stat.  1156)  aa  amended  by  tbe  act  of  Septem- 
ber B.  iei6,  c  44S.  I  2,  39  Stat.  726  (Comp. 
St.  t  1214). 

(M8  n.  S.  650)  — ■^™» 

No.  806.  NEW  ORLEANS  LAND  COMPA- 
NY and  Lokevfei*  Land  Company,  plaintiffa  In 
error,  v.  The  LEADER  REALTY  COMPANT. 
Jan.  27,  1919.  In  error  to  the  Supreme  Court 
of  the  State  of  Louisiana.  For  opiuiou  below, 
see  Leader  Realty  Co.  v.  Lakeview  Land  Co., 
142  La.  169,  76  South.  D09.  Messrs.  Charlea 
Louque  and  W.  O.  Bart,  botb  of  New  Orleana, 
La.,  for  plaintiffa  In  error.  Mr.  William  Wt- 
Dans  Wall,  of  New  Orleans.  La.,  for  defendant 
in  error. 

PER  CURIAM.  Dismissed  for  want  of  ]o- 
risdictiou  upon  tbe  authority  of  section  237  of 
tbe  Judicial  Code  (Act  March  3,  1911,  c.  231, 
86  SUt  IIGO).  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  c.  44S,  1  2,  39  Stat.  726  (Comp. 
St.  I  1214). 
(i43  O.  a.  BSO)  ■"=^" 

No.  684.  John  B.  HARTENBOWER  et  al., 
.plaintiffs  in  error,  v.  PEOPLE  OF  STATE  OF 
XLLINOIS.  Jao.  27,  1019.  In  error  to  the 
Supreme  Court  of  the  State  of  Iliinois,  For 
opinion  below,  see  Hartenbower  t.  People,  283 
lUL  S91,  119  N.  E.  606. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  &Iarch  3.  ISU,  c.  231, 
86  Stat  1166)  as  amended  by  the  act  of  Sep- 
tember e,  1916,  c.  448,  I  2,  39  Stat  726  (Comp. 
St.  I  1214). 
aa  u.  B.  EBS)  — »= 

No.  787.  METROPOLITAN  TRUST  C!OM- 
PANy  OF  CITY  OF  NEW  TORE,  Trustee, 
etc,  petitioner,  v.  CHICAGO  &  EASTERN 
ILLINOIS  RAILROAD  COMPANT  et  aL 
Jan.  27,  1D19.    For  opinion  below,  aae  2S3  Fed. 


S9  SUPREME  COURT  EBPORl'EB 


868.  PaUtloD  for  a  writ  of  certiorari  to  tke 
United  Statea  Circuit  Court  of  Appeals  for  tha 
SeTuth  Circuit  denied. 

'  on  u.  &  w». 

No.  794  Albert  LB  MORE  and  Edward  B. 
Carriere,  petitioner!,  t.  The  UNITED  STATES 
□f  America.  Jan.  27,  1919.  For  opinion  below,. 
see  253  Fed.  88T.  Petition  for  a  writ  of  cm-  . 
tiorari  to  the  United  States  Circuit  Coart  oC 
Appeals  for  the  Fifth  Circuit  denied. 

'  (HI  o.  8.  sn> 

No.  800.  GRAND  LODGE,  BROTHER- 
HOOD OP  RAILROAD  TRAINMEN,  peti* 
tiouer,  v.  SaUie  Ann  GROVES.  Jan.  27, 1919. 
Petition  for  a  writ  of  certiorari  to  the  (Tourt  ot 
Appeals  of  tbe  District  of  Columbia  denied. 

"""""  [HI  D.  B.  GH) 

No.  190.  NORFOLK  SOUTHERN  RAIL- 
ROAD COMPANT.  plaintiff  in  error,  t.  W.  H. 
GALLUP  et  al.,  etc.  Jan.  3D,  1919.  In  error 
tbe  Supreme  Court  of  the  State  of  Nortb 
Carolina.  For  opinion  below,  see  Gallop  v. 
Norfolk-Southern  R.  Co..  173  N.  C.  21,  91  8. 
E.  375.  Mr.  W.  B.  Rodman,  of  Norfolk,  Va., 
for  plaintiff  in  error.  Dismissed  with  eosta  on 
motion  of  the  plaintiff  In  error. 

^~""  (lU  U.  8.  5M) 

No.  193.  SAVANNAH  k  NORTHWEST- 
ERN RAILWAY  et  al.,  plaluUffs  in  error,  t. 
Maeeie  ROACH,  administratrix,  etc.  Jan.  30^ 
1019.  In  error  to  tbe  ComtI  of  Appeals  of  the 
State  of  Georgia.  For  opinion  below,  see  IB 
Ga.  App.  388,  91  S.  E.  506.  Mr.  Robert  M. 
Hitch,  of  Savannah,  On.,  for  plainti^  in  error. 
Dismlsied  with  costs  on  motion  of  the  plain- 
Utsln  error. 

■  (2U  U.  8.  EH) 

No.  iS27.  CAROLINA  SPRUCE  OOMPA. 
NT,  plaintiff  in  error,  t.  BLACK  MOUNTAIN 
RAILWAY  COMPANT.  Feb.  3,  1919.  In 
the  Supreme  Conrt  of  the  State  of  Tot- 
□essee.  For  opinion  below,  see  130  Tenn.  137, 
201  S.  W.  154.  Mr.  Robert  Burrow,  of  Bristol, 
Tenn.,  for  plaintiff  In  error.  Dismissed  with 
costa,  on  motion  of  connad  tor  tlw  plalntlfl  ta 
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on  V.  s.  110) 
LANE,  Secretary  ot  th.t  Interior,  et  iL  r. 
PUEBLO  OF  BAKTA  ROSA. 

UfKuad  Jon.  2»,  lfll».    Decided  Mareli  8, 1919.) 

No.  1»7. 

L  Indians  «=92— Jdbibtio  Pkbboit— Irdias 
Pdeblo. 
The  pueblo  of  aanta  Rou,  within  tbe  re- 
gion acquired  from  Mexico  iindtr  tbe  Oadsden 
Treaty,  nai  by  Act  Auf.  4,  1851,  made  part, 
and  subject  to  "all  ths  lawe,"  ol  tbe  territorr 
-of  New  Uezico,  one  of  whicli  (L«wa  N.  M. 
1851--62,  pp.  176,  41SJ,  provided  that  the  inhab- 
itant* of  an;  Indian  pueblo  bavlni  a  grant  or 
-voDcessian  of  land  from  Spain  or  Mexico  should 
be  a  body  corporate,  and  as  auch  capable  of 
■uins  in  respect  of  snch  land,  thereby  became, 
if  it  wai  not  before,  a  legal  entity  and  juriatie 
feraon,  whiiji  status  was  not  lost  by  its  inclu- 
sion in  the  territory  of  Arliona,  Act  Feb.  24, 
18S3,  extending  tbereto  the  laws  of  New  Uex- 
ico,  nor  by  Arizona  becoming  a  state. 
£  Inouns  0=>2T(1}— Wabds  op  QoTERKinsi 
—iJispoBTnoN  or  Liards— Injttrction. 
The  tact,  if  such,  that  the  Indians  of  the 
pueblo  of  Santa  Rosa  are  wards  of  the  United 
States,  does  not  prevent  the  pueblo  maintain- 
ing BDit  to  enjoin  dlapoaition  of  Ita  lands  as 
public  lands  of  the  United  States;  an  act  not 
-of  guardianship,  but  of  confiscation. 
&  Appeal  and  Ebboi  is=a  1177 (4)  —  Disposi- 
tion or  Cabi  on  Rbvbbsal. 
The  Court  of  Appeals,  on  reversing  decree 
dismissing  bill  for  injunction,  on  motion  in  na- 
ture of  demurrer  to  bill,  should  not  direct 
final  decree  awarding  permanent  injunction;  de- 
fendants being  entitled  to  answer  on  the  mer- 
its. 


Salt  by  the  Pueblo  of  Senta  Rosa  aKBiast 
Franklin  Knight  Lone,  Secretary  of  tbe  In- 
terior, and  anotber.  Decree  diamiBslng  bill 
was  reversed  by  tbe  Court  of  Appeals  of  tbe 
District  of  Columbia,  and  defendaata  appeal. 
Reveraed. 

For  opinion  below,  aeo  46  App.  D.  C.  411. 

kfr.  Solicitor  Geu.  King  and  Messrs. 
-Charles  D.  Mabaffle,  of  Portland,  Or.,  and  C. 
Edward  Wright,  of  WasUogton,  D.  O,  tor 
appellants. 

Messrs.  Ralph  B.  Rounds,  of  New  York 
City.  Alton  M.  Cates,  of  Los  AnJ[ele^  CaL, 
aod  Henry  P.  Blair,  of  Washington,  D.  C, 
«  for  appellee. 

^  *Mr.  JusHceVANDEVANTBRdeUTered  the 
opinion  of  tbe  Court 

This  Is  a  suit  to  enjoin  tbe  Secretary  of 
the  Interior  and  the  Conunlsaloner  of  the 
General  Land  Office  from  offering,  listing,  or 
disposing  of  certain  lands  In  southern  Ari- 
■ona  as  public  lands  of  the  United  States. 
The  lands  include  tbe  site  of  tbe  pueblo  of 
Santa  Rosa  and  the  surrounding  territory. 


comprise  some  460,000  acres,  and  ate  within 
Che  region  acquired  from  Uezico  under  what 
Is  known  as  the  Gadsden  Treaty  of  December 
30,  1853.  10  Stat.  1031.  The  suit  Is  brought 
by  the  pueblo  of  Santa  Rosa,  and  its  right 
to  the  relief  sought  Is  based  on  two  allega- 
tions, which  are  elaborated  In  the  bill:  One 
that  under  the  laws  of  Spain  aud  Mexico  It 
had,  when  that  region  was  acquired  by  the 
United  States,  and  under  the  prorislons  of 
the  treaty  It  now  bos,  a  complete  and  perfect 
title  to  tbe  lands  In  question ;  and  tbe  other, 
that  In  disregard  of  Its  title  tbe  defendants 
are  threatening  and  proceeding  to  offer,  list 
and  dispose  of  these  lands  as  public  lands  of 
the  United  SUtes.  In  tbe  court  of  first  In- 
stance the  bill  was  challenged  by  a  motion  to 
dismiss  la  the  nature  of  a  demurrer,  and  tbe 
motion  was  sustained.  In  the  Court  of  Ap- 
peals the  case  made  by  the  allegations  in  tbe 
blU  was  held  to  be  one  entitling  the  plolntiir 
to  tbe  relief  sought,  and  tbe  decree  of  dismis- 
sal was  reversed  with  a  direction  that  a  per- 
manent Injunction  be  awarded.  Pueblo  of 
Santa  Rosa  v.  Lane,  49  App.  D.  0.  411.  The 
latter  decision  is  challenged  here  on  two 
grounds:  One,  that  tbe  plalntlS  Is  not  a 
legal  entity  and  has  no  capadtr  to  maintain 
the  suit;  and  the  other,  that  in  any  erent, 
the  defendant  should  not  be  subjected  to  a 
permanent  injunction  without  according  them 
an  <q>portuDlty  to  answer  the  bill. 

[1]  Tbe  plaintiff  is  an  Indian  town  whose 
Inhabitants  are  a  simple  and  uninformed  peo- 
ple, measurably  dvillzed  and  industrious, 
living  In  substantial  houses  and  engaged  in 
agricultural  and  pastoral  pursuits.  Its  exia-  m 
fence,  prac'tlcolly  aa  It  la  to-day,  can  be  traced  • 
back  through  the  period  of  Mexican  rule  into 
that  of  the  Spanish  kings.  It  was  known 
then,  as  now,  as  the  pueblo  of  Santa  Rosa,  and 
Its  Inhabitants  were  known  then,  as  now,  as 
Pueblo  Indians.  During  tbe  Spanish,  as  also 
tbe  Mexican,  dominion  It  enjoyed  a  large 
measure  of  local  self-government  and  was  rec- 
ognized as  having  capacity  to  acquire  and 
hold  lands  and  other  property.  With  much 
reastm  this  might  be  regarded  as  enabling  and 
raititllng  it  to  became  a  suitor  for  the  pur- 
pose of  enfotdng  or  defending  Its  property  In- 
terests. See  School  District  V.  Wood,  13  Mass. 
193,  IBS;  Cooley's  Const  lim.  (7th  Ed.)  p. 
276 ;  1  Dillon,  Munlc.  Corp.  (Sth  Ed.)  H  50,  64, 
es.  But  our  decision  need  not  be  put  on  that 
ground  for  there  Is  another  which  arises  out 
of  our  own  laws  and  is  In  itself  sufficient 
After  tbe  Gadsden  Treaty  Congress  made  that 
region  part  of  the  territory  of  New  Mexico 
and  subjected  It  to  "all  the  laws"  of  that 
territory.  Act  Aug.  4,  1834,  c  245,  10  Stat. 
B7G.  One  of  those  laws  provided  that  the  in- 
habitants of  any  Indian  pueblo  having  a 
grant  or  concession  of  lands  from  Spain  or 
Blexlco,  sudi  as  Is  here  claimed,  should  be  a 
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bod7  corporate  and  as  mA  capable  of  nilag 
or  defending  In  respect  of  •dgIi  lands.  Laws 
New  Hex.  18S1-52,  pp.  176,  41B.  If  tlie  plain- 
tiff was  not  a  legal  endty  and  Jorlstlc  per- 
son before,  It  became  andi  under  that  law; 
and  tt  retained  tbat  status  after  Congress 
Included  It  In  the  territory  of  Arizona,  tor 
the  act  b7  whlcb  this  was  done  extended  to 
t^at  territory  all  legislative  enactments  of 
the  territory  of  New  Mexico.  Act  Feb.  24, 
1863.  c.  66,  12  Stat  664.  The  fact  that  Arl- 
cona  has  since  become  a  state  does  not  af- 
fect the  platntUTs  corporate  status  or  Its 
power  to  sua  See  Kansas  PadQc  S.  B.  Go. 
▼.  Atchison,  Topeka  &  Santa  F6  R.  R.  Co.,  112 
D.  8.  414,  6  Sup.  Ct  208,  28  L.  Ed.  794. 
The  ease  of  Cherokee  Nattoa  r.  Georgia, 
H  6  Pet  1,  8  L.  Ed.  25,  on  which  tbe  defendants 
•  place  some  reliance,  is  not  In  point.  *The 
question  there  was  not  whether  the  Cherokee 
Tribe  had  the  requisite  capacity  to  sue  In  a 
court  of  senenU  Jurisdiction,  but  whether  It 
was  a  "foreign  state"  In  the  sense  of  the  Ju- 
diciary article  of  the  Constitution,  and  there- 
fore entitled  to  maintain  an  original  suit  in 
this  court  against  the  state  of  Georgia.  The 
court  held  that  the  tribe,  although  uniformly 
treated  as  a  distinct  polltieal  society 
pable  of  engaging  In  treaty  stipulations,  was 
not  a  "foreign  state"  in  tbe  eense  Intended, 
and  so  could  not  maintain  such  a  suit  This 
is  all  that  was  decided. 

[1]  Tbe  defendants  assert  with  muCh  earn- 
estness that  the  Indians  of  this  pueblo  are 
wards  of  the  United  States — recognized  as 
su^  t>y  the  leglslattve  and  ezecutlTe  depart- 
ments— and  that  In  consequence  the  disposal 
of  their  lands  is  not  within  their  own  control, 
but  subject  to  sudt  regulations  as  Congress 
may  prescribe  for  their  benefit  and  protec- 
tion. Assuming,  without  so  deciding,  that 
this  Is  all  true,!-  we  think  It  has  no  real  bear- 
ing on  the  point  we  are  constderlng.  Certain- 
ly it  would  not  Justify  tbe  defendants  In 
treating  tlie  lands  of  these  Indiana— to  which, 
according  to  the  bill,  they  have  a  complete 
and  perfect  title — as  public  Isnds  of  the 
United  States  and  disposing  of  tbe  lame 
under  tbe  pid>llc  land  laws.  That  would  not 
be  an  exercise  of  guardianship,  but  an  act  of 
conllscatlon.  Besides,  tbe  Indians  are  not 
here  seeking  to  establish  any  power  or  ca- 
pacity in  themselTes  to  db^se  of  the  lands, 
but  only  to  prevent  a  threatened  disposal  by 
adniinlHtratlTe  officers  In  disregard  of  their 
full  ownership.  Of  their  capacity  to  main- 
tain such  a  salt  we  entertain  no  doubt    The 

>Sm  CboutMQ  ▼.  Molonr.  11  Haw.  103,  ttl,  U  L. 
■d.  «0S :  Unltad  BtatBB  t.  Ritchie,  IT  How.  E2t.  SU,  U 
L.  Bd.  13t:  united  Statee  ▼.  PIoo,  G  Wall.  EU,  SU. 
U  U  Ed.  SH;  UDlMd  BUtei  t.  Bandoral.  SI  U.  8. 
ti.  t*  Sup.  Ct.  I.  CS  U  Bd.  lOT;  Cberakee  Nitlan  t. 
Hllohcock.  1ST  U.  S.  tH,  SOT.  tt  Sup.  Ct.  IIS,  «  I» 
Bd.  US;  Ixine  Wolt  »,  HItehoocli,  187  U,  S.  KS, 
518,  a  Sup.  CI.  ZIl.  41  I.  Ed.  iM:  TIser  r.  WeM- 
ero  iRTeMmenl  Co..  Itl  V.  8.  !M,  31D,  et  bcq..  U 
flap.  Ct.  GTS.  K  L.  Ed.  m 


oTiuHng  wardship  Is  not  an  obstnde,  as  ten 
shown  by  reveated  dedsKus  of  this  court.  *oI  T 
which  Lone  Wolf  v.  Hitchcock,  18T  n.  S.  SOS, 
23  Sup.  Ct  216,  47  L.  Ed.  299,  is  an  Illustra- 
tion. 

In  view  of  the  very  broad  allegations  of  the 
bill,  the  accuracy  of  which  has  not  been  dial- 
lenged  as  yet,  we  have  assumed  in  what  has. 
been  said  tbat  the  plaintUTs  claim  was  valid 
in  its  entirety  under  the  Spanish  and  Mexi- 
can laws,  and  that  It  encounters  no  obstacle 
In  the  concluding  provision  of  the  sixth  arti- 
cle of  the  Oadsden  Treaty,  but  no  decision  on. 
either  point  Is  intended.  Both  involve  ques- 
tions not  covered  by  the  briefs  or  tbe  dls- 
cnasicn  at  tbe  bar  and  are  left  open  to  In- 
vestigation and  decision  in  the  further  prep- 
ress of  the  cause. 

[3]  Of  course,  the  Court  ti  Appeals  ought 
not  to  have  directed  the  entry  of  a  final  de- 
cree awarding  a  perman«tt  Injunction  against 
the  defendants.  They  were  entitled  to  an  op- 
portunity to  answer  to  tbe  merits  Just  as  If 
their  motion  to  dismiss  had  been  overruled  In 
the  court  of  first  Instance.  By  the  direction 
given  they  were  denied  such  an  opportunity, 
and  this  was  a  plain  and  prejudicial  error. 

Our  conclusion  Is  tlut  the  decrees  of  botb 
courts  bdow  should  be  reversed  and  the 
cause  remanded  to  the  court  of  first  Instancev 
with  directionB  to  overrule  the  motion  t» 
dismiss,  to  sfford  tbe  defendants  an  oppot- 
tunlty  to  snswer  the  bill,  to  grant  an  order 
restraining  th«n  from  in  any  wise  offering, 
listing  or  disposing  of  any  of  the  lands  In 
question  pending  the  final  decree,  and  tO' 
take  sudi  further  proceedings  as  may  be  ap- 
propriate and  not  Inconsistent  with  this 
opinion. 

Decree  reversed. 


dTT  OF  RICHMOND  t.  BIRD  ct  si 
In  re  AINSUB  CARRIAGE  CO. 


No.  190. 
Banebuftct  ^=>346— Claims  —  PuoairiBa— 

liHN  S— TAXKB— "  D I VI DKN  D, " 

A  dty'i  nnsecDred  claim  for  taxes,  given  no 
superior  right  by  local  lawi.  ii  not  placed  ahead 
of  a  valid  iW,  protected  b;  Bankruptcy  Act 
I  6Td,  by  section  dia  (Oooip.  St  |  9648),  direc^ 
ing  tbat  taxes  be  paid  In  advance  of  dividends 
to  creditors;  "dividend,"  as  commonly  used 
throaKbont  the  act,  meaning  partial  payment  to 
general  creditor. 

[Bd.  Note.— For  other  definltioDS,  see  Words 
and  Phrases,  Vint  and  Second  Seri«a,  Divi- 
dend.] 

Mr.  Jnstiee  Dsy  and  Mr.  Jnstlee  OUite 
dissenting. 


BForotber  u 
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r  OF  RICHMOND  r.  BIRD 


On  Writ  of  Certiorari  to  the  CTnlted  States 
arcalt  Goart  of  Api>ealB  tor  the  Fonrth  Oli- 
cult 

la  the  matter  of  the  Alnslle  Carriage  Com- 
panr,  bankrupt  Judgment  of  the  District 
Court,  giving  the  city  of  Bichmond  a  prefer- 
ence for  the  payment  of  taxes  over  the 
dalma  of  Elizabeth  W.  Bird  and  others  for 
a  landlord's  lien,  was  reversed  hy  the  Olr- 
cnlt  Court  of  Appeals  (240  Fed.  645,  ISS  O. 
0.  A.  349),  and  the  City  brings  certlorarL 
Affirmed. 

See,  also,  247  Fed.  1002,  1S9  O.  a  A  661. 

Hr.  Qeorge  Wayne  Anderson,  of  Rlc^unond, 
Ta.,  tor  petitioner. 

Mr.  James  B.  Cannon,  ot  Bldimond.  Ta., 
for  respondents. 

Hr.  Justice  McREYNOL<DS  ddlrered  the 
opinion  of  the  Court. 

November  4,  1909.  the  chancery  court  at 
Bldimond  upon  petition  Bled  the  preceding 
day  appointed  a  receiver  for  the  Alnalle  Car- 
riage Company;  February  8,  IBIO,  the  com- 
pany was  adjudged  bankmpt  In  Involuntary 
proceed  Infra  Instituted  November  6.  1909. 
At  time  of  receiver's  appointment  taxes  bs- 
sessed  upon  the  bankrupt's  personal  property 
pftor  the  years  1907,  1908  and  1909  were  due 
•  the  *clty  of  Richmond  for  which  It  had  not 
distrained,  slthough  having  authority  so  to 
do.  Respondents,  landlords  of  the  bankrupt, 
under  express  statutory  authority,  levied  a 
distress  warrant  November  1,  1909,  upon  Its 
goods  and  chattels  on  account  of  rent  due 
tor  the  period  since  April  1,  1908.  The  ques- 
tion Is  whether  their  claim  Is  entitled  to 
priority  of  payment  over  the  taxes.  The 
Circuit  Court  of  Appeals  answered  In  the 
affirmative.  Bird  v,  Otty  of  Richmond,  240 
Fed.  MS,  1S3  C  a  A.  349. 

The  dty,  while  not  disputing  that  levy 
«t  the  distress  warrant  gave  respondents  a 
valid  lira,  claims  priority  under  aectlon  64a, 
Bankruptcy  Act— "The  court  shall  order  the 
trustee  to  pay  all  taxes  legally  dne  and  ow- 
ing by  the  bankrupt  to  the  United  States, 
static  county,  district,  or  municipality  In  ad- 
vance of  the  payment  of  dividends  to  credi- 
tors, and  upon  filing  the  receipts  of  the  prt^ 
tr  public  officers  for  such  payment  he  shall 
be  credited  with  the  amount  thereof,  and  In 
case  any  question  arlaes  aa  to  the  amount 
or  legalllj  of  any  such  tax  the  same  shall 
be  heard  and  determined  by  the  court."  Act 
Jaly  1,  1S98,  c  S41,  80  Stat  BBS  (Comp.  St 
t  9646). 

Respondents  maintain:  (1)  That  their  Hen, 
perfected  through  distraint,  was  fully  pro- 
tected by  section  67d  (as  It  read  prior  to 
mO),  Bankruptey  Act — "Liens  given  or  ao- 
cepted  In  good  faith  and  not  in  contempla- 
tion of  or  In  fraud  upon  this  act,  and  for  a 
preMttt  conslderatioa,  which  have  be«i  re- 
corded aocOTdlng  to  law,  U  record  thereof 
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was  necessary  In  order  to  Impart  notice, 
shall  not  be  affected  by  this  act"  SO  Stat 
664.  And  (2)  that  under  Virginia  law  sudi 
a  lien  Is  superior  to  the  inchoate  one  which 
the  city  had  for  unpaid  taxes  but  neglected 
to  perfect  by  axerdslng  the  summary  power 
granted  by  Its  charter  to  distrain  therefor 
after  September  lat  In  year  for  which  levied. 

It  Is  not  denied  that  respondents  obtained 
a  present  valid  Hen  upon  the  bankrupt's  goods 
and  chattels  distrained  Novonber  1. 1909 ;  nor 
is  it  now  dalmed  this  was  annulled  by  ad-  S 
Judication  of  bankruptcy.  That  the  'dty  of* 
Richmond  bad  no  lien  for  paat-duo  taxes 
upon  these  gooda  and  chattels  when  the  cdian- 
cery  court  receiver  took  possession,  we  think 
must  be  regarded  as  settled  by  Jacluon 
Coal  Co.  T.  Phillips  Une,  114  Va.  40,  48,  60, 
76  8.  El.  asi,  684  (1912),  and  this  notwith- 
standing differences  between  its  charter,  and 
that  of  Petersburg.  The  Supreme  Court  of 
Virginia  there  said: 

"With  respect  to  that  part  of  the  decree  ap- 
pealed from,  which  directed  the  payment  of  tax- 
es due  from  the  Phillips  Line,  and  its  predeces- 
sor in  title,  to  the  state  of  Vliginla  and  the 
city  of  PetersbnTg,  ont  of  tba  fond  ouder  the 
control  of  the  court,  and  KivhiB  the  taxes  prior- 
ity of  paym«Dt  over  the  creditors  of  the  re- 
ceivers, the  court  erred,  except  as  to  the  taxes 
for  the  year  1910.  The  property  upon  whii4i 
these  taxes  wen  aoHssed  was  wholly  personal, 
and  no  effort  appears  to  have  been  made,  cer- 
tainly u  to  the  years  prior  to  1910,  either  by 
the  auditor  of  the  state  or  b;  the  dty  of  Peters- 
burg, to  collect  the  taxes  until  the  property  was 
placed  in  the  hands  of  the  receiver*  In  this 
caose  and  an  accoont  of  debts  against  the 
Phillipi  Line  ordered.  The  state  hsd  a  right 
under  oectlolis  601-623  of  the  Code,  for  one 
year  from  the  date  on  which  the  taxes  In  her 
favor  were  assessed,  to  levy  upon  the  property 
assessed  with  tbe  taxes,  whldi  right  was  not 
exercised ;  and  it  appears  that  the  dty  of 
Petersburg  had  a  right  ol  distrGsa  against  the 
property  ssaessed  with  taxes  In  its  favor,  which 
the  dty  might  have  exercised  before  the  taxes 
were  returned  delinquent  or  tbe  property  upon 
which  they  were  assessed  hsd  passed  into  the 
hands  of  subsequent  purcjisseis,  and  thereby 
secured  a  lien  therefor,  but  these  rights  were 
never  exerdsed.  Under  these  dreamstances,  nei- 
ther the  state  nor  the  city  had  a  lien  upon  the 
property  of  the  Phillips  line  when  it  went  Into 
the  hands  of  the  receivers  for  the  taxes  due 
them,  respectively,  and,  therefore,  the  position  of  ^ 
the  state  snd  city  was  no  better  than  that  of  ^ 
the  general  'creditors  of  the  company,  and  they  ■ 
were  not  entitled  to  sbare  in  the  proceeds  of 
sale  of  the  company's  property,  except  as  to 
the  amount  of  taxes  dne  them  [the  state  end  the 
dty],  respectively,  tor  the  year  1910,  assessed 
against  and  dne  from  the  receivers." 

Respondents  therefore  must  prevail  uoleaa 
priority  over  their  lien  is  given  by  section 
64a  to  claim  for  taxes  which,  onder  state  law, 
occupied  no  better  position  than  one  held 
by  a  general  creditor.  Section  6Td,  Bank- 
ruptcy Act,  quoted  supra,  declares  that  Uena 
given  or  acospted  In  good  faltlt 
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wmtoDplatloii  of  or  In  tnn&  upon  OtiM  act, 
■ball  not  be  affected  by  It  Other  provisions 
must,  of  course,  be  constmed  Id  Ticnr  of  this 
positive  one.  Section  e4a  directs  tbat  tasea 
be  paid  In  advance  of  dividends  to  credi- 
tors; and  "dividend"  as  commonly  nsed 
throtighout  the  act  means  partial  payment 
to  geaeral  creditors.  In  section  6Sb  (Comp. 
St.  i  9040),  for  example,  the  word  occurs  In 
contrast  to  payment  of  debts  wblch  have 
priority.  And  as  the  local  laws  gave  no 
superior  right  to  the  city's  unsecured  claim 
for  taxes  we  are  unable  to  conclude  that  Con- 
grees  Intended  by  section  04a  to  place  It 
ahead  of  valid  Uenholders. 

New  Jersey  v.  Anderson,  203  n.  S.  483,  27 
Sup.  Ot  137,  SI  H  Ed.  2S4,  ta  not  dedslve 
of  any  point  here  contested ;  It  only  adjudg- 
ed that  New  Jersey's  claim  was  for  a  tax 
within  the  meaning  ot  section  64a  and  en- 
UQed  Co  be  treated  accordingly.  See  State 
of  New  Jersey  v.  Lovell.  179  Fed.  321,  102 
O.  a  A.  605,  31  L.  R.  A.  {N.  S.)  B88. 

The  Judgment  below  must  be 

Affirmed. 

Ur.  JusUce  DAY  and  Ur.  JnstlGe  OLABKB 


No.  184. 

1.  CoUlfEBCK    ^38(S)    —    EZOLTJBIVXMEBS    OT 

FEnaau.  EiiFix>nBS'  Lubilitt  Act 
Statk  WoBKHrn's  OottPKnaATiOH  lAw. 
He  coDseqoent  rights  and  lisblUtlea  aroee 
nnder  the  federal  Employei^  liability  Act 
(Comp.  St  ft  8657-8065),  to  the  ezclusion  of  the 
■tats  Workmen'*  Compeuutlon  Act,  U  deceased, 
when  killed,  was  employed  in  Intsiatate  com- 


Rallroad  servant,  killed  by  panlns  train 
while  shoveling  snow  on  railroad  company's 
premises,  between  platform  and  tracks  nsed  for 
interstate  and  intrastate  cars  and  conunerce, 
was  then  employed  In  "interstate  commerce." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E'irst  end  Second  Series,  Inter- 
state  Commerce.] 

Mr.  Justice  Qarke,  dissenting, 

In  Error  to  the  Supreme  Court,  Appellate 
Division,  Third  Judicial  Department  of  the 
state  of  New  York. 

Proceeding  by  Anna  0.  Porter,  for  herself 
an]  her  minor  children,  for  compeusattoa  un- 
der the  New  York  Workmen's  Compensation 
Act,  opposed  by  the  New  Zork  Central  Ball- 


road  Company,  successor  ot  the  New  Torfc 
Central  A  Hudson  River  Railroad  Company. 
Award  was  affirmed  by  Appellate  DIvlsloiv 
and  leave  to  aiveal  to  the  Court  of  Ai^wala 
denied  (172  App.  DLv.  918,  156  N.  Y.  Supp. 
1141),  and  the  company  brings  error.  B^ 
versed  and  remanded. 

Mr.  Robert  B.  Wbalen,  of  Albany,  N.  T, 
for  plaintiff  In  error. 

Uessrs.  Herton  E.  Lewis,  of  Rodiester,  N. 
Y.,  and  H.  Clarence  Aiken,  ot  Albany,  N,  Y„ 
for  defendants  In  error. 

Mr.  Justice  McREZNOLDS  delivered  the 
opinion  of  the  Court 

lie  wis  M.  Porter,  a  section  nmn,  was- 
struck  and  instantly  killed  by  plaintiff  In 
error's  engine  attached  to  a  passenger  train 
and  moving  along  the  main  track.  The  Ap- 
pellate Division  affirmed  an  award  In  behalf  S 
of  his  *wldow  and  children  under  the  New  • 
York  Workmen's  Compensation  Law  (ConsoL 
Laws,  c.  67).  Porter  v.  New  York  Cent  & 
H.  R.  R.  Co,  172  App.  Dlv.  918,  156  N.  I. 
Supp.  1141. 

[t]  If  the  deceased  was  employed  In  Inter- 
state commerce  when  the  accident  occurred, 
consequent  rights  and  liabilities  arose  under 
the  federal  Employere'  Liability  Act  (Art 
April  22,  19DS,  c.  149,  35  Stat.  65  [Comp.  St 
H  8607-8665]),  and  the  state  statute  did  not 
apply.  New  York  Central  R.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  87  Sup.  Ct  546,  61  L.  Bd. 
1045,  I*  R.  A  1818C  439.  Ann.  Cas.  1917D, 
1139;  Erie  R.  B.  Co.  V.  Wlnfield,  241  D.  S. 
170,  37  Sup.  Ct  556,  61  L.  Bd.  1057,  Ann.  Caa. 
1918U,  662. 

[t]  The  evidence  showed  and  the  State- 
Workmen's  Compensation  Commission  found: 

"Lewis  M.  Porter  retdded  at  Camden,  N.  Y^ 
and  upon  the  date  of  tbe  accident  December  17, 
1014,  was  in  the  employ  of  the  New  York  Cen- 
tral Railroad  Company  as  ■  laborer.  On  said' 
date,  whUa  engaged  in  ahoveling  snow  upon  the 
premises  of  the  New  York  Central  Railroad 
Company  between  the  weBt-I>ound  track  and  a 
platform  near  the  InteieectioD  ot  said  tracks- 
Mexico  street  in  the  village  ot  Camden,  lie 
BtTUdi  by  the  engine  ot  a  passenger  trala 
known  as  train  No^  49,  whi^  was  proceeding' 
Dortterly  on  the  west-bonnd  track,  receiving  in- 
juries from  which  he  died  immediately.  The 
tracks  of  the  New  York  Central  Railroad  Com- 
pany at  the  point  where  the  deceased  was  work- 
ing, were  naed  for  the  purpose  of  transpordng- 
trath  Interatate  and  iDtraatate  cars  and  bod> 
interstate  and  Intrastate  commerce." 

Considered  in  connection  with  our  oplnlona 
Pederson  v.  Del.,  Lack,  ft  West  R,  R.,  22ft 
U.  S.  146, 83  Sup.  Ct  648,  57  r..  Bd.  1125,  Ann. 
Cas.  1914C  163,  Southern  RnUway  Co.  v. 
Pnckett  244  U.  S.  071,  37  Sup.  Ct  703,  6> 
L.  Ed.  1321,  Ann.  Cas.  1918R,  69,  and  cases 
there  dted,  we  think  the  drcnmstancea  here 
presented  make  It  quite  clear  that  when 
killed    Porter    was    employed   in    Interstate 
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amimeroe.    AcconUnglT,  the  Jadgment  below 
miut  be  reversed  and  the  cause  remanded  for 
fnrtber    proceedings    not   Inconsistent    vltb 
tUa  opinion. 
Berened  and  remanded. 

Mr.  Justice  GLABED  dlasentM, 


(WC.  8.110 

OHIOAGO  &  m  I.  B.  OO.  T.  COLLINS 

PKODDCB  CO. 


Deddad  March  8, 


No.  136. 

1.  OAKROna  ^9223(1)— I NTXBSTAIK  Shifuekt 
— Bdbder  of  PBoor-Loss  on  ConNncriNa 
Link. 

Under  the  Caroiack  Amendment  to  the  In- 
tentate  Commerce  Act  (Comp.  Bl  If  S604b, 
8604aa),  in  an  ocdon  BSaicat  tnltial  carrier  for 
loaa  at  ponltry  occarrins  on  connecUng  line, 
the  burden  of  proof  Ib  not  on  the  shipper  to  show 
that  loaa  was  "caoied  b?"  the  connecting  tine, 
and  not  the  mllitar?  authorltieB  in  a  flood  die- 
trtct  under  mBrtUl  law,  which  confiscated  the 
poulti7  for  beneGt  ol  sufferer*. 

2.  Apfkai.  ahd  Ebbob  «=S82(8}— Bkckption 
OF  BviDBncB— ESTOPFSL  TO  Objktt— Dipo- 
Binons. 

Where  carrier,  sued  for  loos  at  shipment,  in- 
troduced In  evidence  deposition  taken  by  plain* 
tiff,  it  cannot  he  hoard  to  aay  that  deposltioa 
contained  atatementa  of  its  axenta,  which  were 
inadmleelble  becaosa  of  ladi  of  evidence  ahowtnt 
relation  of  agenta  to  carrier. 
8,  Aftkal  and  EBBoa  ^>10M(2>— Bbtibw— 

Tbbdict. 
Sopreme  Gonrt  will  accept  as  oondnaiv*  ft 
verdict  approved  by  two  courts. 
4.  Cabbubs  «=i219(S)— IirTEBSTATE  SHiPioin 

— Seizubb  bt  Mhjtabt  Adthobitixs— Lia- 

BIUTT. 

Seiiure  of  shipment  of  poultry  on  connecting 
line,  by  military  anthoritlea  in  Sood  district 
under  martial  law,  to  relieve  sufferers,  12  solely 
by  reason  of  Invitation  of  connectinc  line,  when 
It  could  have  delivered  shipment  by  exerdae  of 
or^Uiaij  care,  renders  the  initial  carrier  liable. 

In  Error  to  the  United  States  CIrctilt  Oonrt 
of  Appeals  for  the  Seventh  Circuit 

Action  by  the  Collins  Produce  Company 
■gainst  the  Chicago  ft  Eastern  lUlnola  Ball- 
road  Company.  To  review  a  Jndgment  of  the 
Olrcolt  Court  of  Appeals  (23S  Fed.  8ES7, 149  C. 
C  A.  168)  affirming  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

Uessrs.  Homer  T.  Dick,  of  Cblcago,  IlL, 
ud  Undort  O.  Wbltnel,  of  But  SL  Louis, 
DL,  for  plaintiff  In  error. 

Messrs.  Charles  Wham  and  EVed  U  Wham, 
both  of  Centralla,  111.,  for  defendant  in  er- 
ror. 


*Mr  Justice  CLABSX  delivered  ttte  opinion* 
of  the  Ctonrt 

On  March  21,  191S,  the  plaintiff  in  error, 
the  initial  carrier,  accepted  a  carload  of  live  8 
poultry  from  the  de*fendant  in  error,  the*' 
shipper,  for  transportation  from  Cypress, 
Illinois,  to  Newark,  New  Jersey,  and  issued 
the  cnstomary  trill  of  lading,  containing  Qie 
provMon  that  the  carrier  Should  not  be  lia- 
ble for  any  loss  or  damage  to  the  property 
"caused  by  the  act  of  Qod  •  •  •  or  the 
authority  of  law," 

In  the  progress  of  transportation  the  car 
arrived  at  Dayton,  Ohio,  on  the  morning  <d 
March  2Sth,  and  was  there  delayed  by  a 
fiood  caused  by  rains  so  unprecedented  that 
on  that  date  martial  law  was  declared  appli- 
cable to  Dayton  and  the  territory  in  which 
the  car  was  held.  The  flood  waters  overflow- 
ed the  rails  on  whlt±  the  car  stood,  but  did 
not  reach  the  body  of  the  car  ao  as  to  affect 
the  health  of  the  poultry  and  access  to  anit 
from  It  was  readily  maintained  by  the  care- 
On  Mardi  3lBt  the  state  military  authori- 
ties took  possession  of  the  car  and  distribut- 
ed its  contents  to  persons  rendered  destitute 
by  the  flood. 

Suit  against  the  carrier,  based  on  the  bill 
of  lading,  commenced  In  a  state  court,  wa» 
removed  to  the  appropriate  District  Court 
of  the  United  SUtes. 

On  the  trial  of  the  case  ttie  shipper  Intro- 
duced evidence  tending  to  prove  that  the  con- 
fiscation was  doe  to  the  solicitation  of  repre- 
sentatlvea  of  the  carrier  and  to  their  false- 
representation  that  the  fowls  were  dying 
from  lack  of  food  and  attention  and  bad 
been  or  were  about  to  be  abandoned  by  the 
caretaker,  but  the  railroad  company  denied 
this  and  Introduced  evidence  t^iding  to  prove 
that  there  was  no  sncQi  solicitation  or  false 
representation  and  that  the  conflscation  was 
rendered  necessary  by  the  exigencies  of  the 
situation  and  by  the  necessity  for  supplying 
food  to  the  people  rendered  homeless  by  the 
flood. 
The  trial  court  Charged  the  Jury: 

That  it  was  the  duty  of  the  carrier  to  trans- 
port the  property  to  destination,  if  it  could  do 
so:  that  it  could  not  overcome  the  flood  or  the  » 
action  of  the  miUtar;  aotbori'tles  and  that  if?' 
the  latter  acted  of  tbelr  own  volitlDn  the  shipper 
could  not  recover;  bnt  that  If  the  military  au- 
thorities selied  the  consignment  solely  upon  and 
by  reason  of  the  Invitation  of  the  railroad  com- 
pany, and  if,  but  for  this  confiscation,  the  proper- , 
ty  or  any  iwrt  of  it.  In  the  exercise  of  ordinary 
care,  could  have  been  transported  to  its  destina- 
tion, then  the  defendant,  ttie  carrier,  would  be 
liable  for  the  value  of  such  part  of  it  aa  the  Jury 
might  And  from  the  evidence  could  have  reached 
its  destination,  to  be  determined  by  the  Invoice 
price  at  the  pohit  of  ahipment,  less  any  deteriora-* 
don  cauaed  by  the  delay  solely  incident  to  tbv 
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Hie  verdict  waa  for  tbe  shipper  and  ve 
ar«  asked  to  review  the  Judgment  of  the  Clr- 
ealt  Court  of  Appeals  afflnnlng  the  Judgment 
of  the  Dlatrlct  Court  entered  npon  that  ver- 
.dict.    236  Fed.  857, 119  O.  C.  A.  ISQ. 

The  carrier  argues  that  three  errors  each 
requiring  reversal  of  tbe  Jndgmrait  appear  In 
tlie  record. 

(1]  Tbe  flrst  claim  Is  tbat  tbe  court  reus- 
ed to  rule,  tbat  by  ita  terms,  me  Garmack 
Amendment  (A(;t  June  29,  1906.  chap.  3091, 
sea  7,  pars.  11,  12,  3i  Stat.  S&S  [Oomp.  St 
U  86048,  SQOlaa])  casta  npoa  tbe  BblK>er  Qu 
burden  of  provlag  affirmatively  that  the  loss 
which  occurred  on  a  connecting  line  waa 
"caused  by"  tbe  connecting  carrier.  But,  as- 
nimlng  that  the  Question  la  presented  by  tbe 
record,  wbl<±  Is  doubtful,  Oalvestoti,  Harrla- 
burg  ft  Ssn  AiLbwio  By.  Co.  v.  Wallace,  228 
V.  3.  481,  461,  82  Sup.  Ct  205,  S6  L.  Bd.  G16, 
rules  that,  nnder  tbe  act  as  construed  In 
Atlantic  Coast  line  IB.  B.  Oo.  v.  Blrerside 
MlUa,  219  D.  S.  180,  206,  206,  SI  Sup.  Ct 
164,  6S  L.  Ed.  167,  31  U  B.  A.  (N.  8.)  7,  In 
■ach  a  case  as  we  have  here  the  liability  of 
the  initial  carrier  is  as  if  tbe  sbipment  bad 
been  between  stations  In  ditFerent  states^  but 
both  upon  Its  own.  line,  and  this  renders  tbe 
contention  ontenable.  Adams  Express  Co. 
t.  Cronlnger,  226  U.  8.  491,  88  Sup.  Ct  148, 
B7  L.  Bd.  314,  44  L-fB.  A.  (N.  8.)  257,  does  not 
GWifllct  with  this  conclusion,  Clndnnati,  New 
Orleona  ft  T^as  Pacific  Ballway  Co.  v.  Ban- 
Ua,  241  V.  8.  319,  326,  36  Sup.  CL  COS,  60  L. 
Ed.  1022,  K  B.  A.  1817A,  26S. 
8  [1]  Tbe  second  claim  Is  tliat  error  was 
•  committed  In  the  ad'mlssion  of  testimony  of 
military  oMcers  that  the  conflacatlon  of  tbe 
prt^erty  resulted  from  communications  re- 
ceived by  tbem  by  postal  card  and  telephone 
from  the  agents  and  officials  of  the  railway 
company  respecting  the  coadltion  of  tlie  poul- 
try and  tbat  tbe  caretaker  bad  abandoned  it, 
without  evidence  being  required  to  IdentU^ 
tbe  senders  of  sucb  meosages  as  officers  or 
agents  of  the  company.  But  this  evidence, 
wbile  taken  in  the  form  of  deposlticms  by  tbe 
Bbipper,  was  Introduced  by  the  carrier.  One 
wiio  asks  a  court  and  Jury  to  believe  evi- 
dence which  he  introduces  will  not  be  heard 
to  claim  that,  for  technical  reaa(«s.  It  was 
not  admissible. 

[1,4]  There  ronalns  only  the  contention 
that  substantial  error  waa  committed  by  tbe 
Circuit  Court  of  Appeals  in  approving  as 
Bound  law  tbe  diarge  to  tlie  Jury  that  If  the 
military  authorities  seized  tbe  conslgnmeat 
of  poultry  solely  upon  and  by  reason  of  tbe 
invitation  of  tbe  railroad  company,  and  that 
if  but  for  tbla  oonflacatlon  tbe  pn^^rty,  or 
any  part  of  it,  In  the  exercise  of  ordinary 
care,  could  have  been  transported  to  its  des- 
tination, then  the  carrier  would  be  liaUe, 


Tha  shipment  was  not  lost  by  the  "act  at 
Ood,"  and  the  defense  of  the  carrier  on  tbe 
facts  was  narrowed  to  the  claim  that  It  waa 
prevented  from  performing  its  contract  "by 
the  authority  of  law" — by  the  approprlatlan 
by  tbe  military  autboritlee. 

Tbe  verdict  approved  by  two  courts  wHl 
be  accepted  by  this  court  as  a  condnaive 
finding  In  favor  of  the  shipper  upon  the  ques- 
tions of  fact  Involved. 

The  duties  and  liabilities  of  a  common  car- 
rier have  been  so  fully  discussed  by  this 
court,  notably  in  Railroad  Oo.  v.  Lockwood, 
17  Wall.  86T,  21  L.  Ed.  627,  and  In  Bank  of 
Kentucky  v.  Adams  Express  Co.,  98  U.  S. 
174.  23  L.  Ed.  872,  that  tbv  need  not  be 
restated  here. 

He  common-law  principle  making  Qie  com- 
mon  carrier  an  insurer  la  Jnstlfled  i^  tbe  8 
purpose  to  prevent  negli*gence  or  colludon? 
between  dishonest  carriers  or  their  servants 
and  tfaleves  or  others,  to  tbe  prejudice  of  tbe 
shipper,  who  is,  of  necessity,  so  remote  from 
his  property,  when  In  transit,  that  proof  of 
sucb  collusion  or  negllgeace  when  existing, 
would  be  difficult  if  not  impossible,  Coggs 
V.  Bernard,  2  Lord  Baymond,  909;  BUey  v. 
Home,  S  Bing.  21T.  The  oUigatlon  to  trans- 
port and  to  deliver  is  so  exceptional  and  ab- 
solute Id  diaracter  tbat  tbe  relation  of  the 
carrier  to  the  shipper  was  characterized  In 
Ballroad  Cb.  v.  Lockwood,  supra,  as  so  par- 
taldng  of  a  fiduciary  character  as  to  require 
the  utmost  fairness  and  good  faith  on  Ita 
part  in  dealing  with  tbe  shipper  and  In  tbe 
discharge  of  its  dntlea  to  blm,  and  so  lately 
as  American  Express  Co.  v.  Mnllins,  212  U. 
8.  311,  29  Sup.  Ct  SSI,  53  L.  Bd.  B25,  15 
Ann.  Gtas.  536,  this  court  declared  that  If  a 
carrier,  by  connivance  or  fraud,  p^^nitted  a 
Judgment  to  be  rendered  against  It  for  prop- 
erty in  its  charge,  sutA  Judgment  could  not 
be  invoked  as  a  bar  to  a  suit  by  a  shipper. 

These  decisions,  a  few  from  many,  illus- 
trate the  character  of  the  relation  qf  trust 
and  confidence  which  must  be  sustained  be- 
tween a  common  carrier  and  a  sbltq^ier.  It 
rests  at  bottom  upon  a  commerdal  necessltT 
and  public  policy  wblcb  would  be  largely  de- 
feated if  the  carrier  were  permitted  by  Mae 
representations,  or  by  representations,  whldi, 
though  not  intentlcmally  false,  were  not 
linown  to  be  true,  to  procure  the  appromla- 
tion  by  military  or  other  autbority  of  proper- 
ty in  its  custody,  as  the  Jury  found  waa  done 
In  tlilB  case,  and  thereby  defeat  its  obliga- 
tion to  carry  and  deliver. 

niese  prindpiea  of  law  governing  the  rela- 
tions between  the  carri^  and  tbe  shifter, 
amply  Justified  the  diarge  of  tbe  trial  court 
to  tbe  Jury  and  tbe  Judgment  of  tbe  Circuit 
Conrt  of  Appeals  must  be 

Affirmed. 
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No.  its. 

1.  GoTTsra  «=bS86(K)— SnPBXHX  Ootn«  — Di- 
BECT  Review  or  Dismor  Cousr. 

While,  if  any  of  tbe  mlliig*  excepted  to  and 
eniKued  u  error  Involree  a  constltiitional  que*- 
tion,  BubstantUl,  or  bo  when  writ  was  loed  ont, 
the  Supreme  Court,  on  direct  error  to  the  IM*- 
trict  Court,  involed  on  ths  rround  that  the  con- 
■tmetlon  or  applicadun  of  the  fedenl  Constita- 
tion  waa  drawn  in  question,  idbt  review  all 
Queetfona  raised,  and  muat  detenuine  them,  m 
tar  as  neceasarr  to  afford  relief,  even  if  it  be 
condnded  that  tlie  constitutional  question  was 
eorrectly  dedded  below,  yet  mere  reference  to 
a  provlalon  of  the  ConstltuCton,  or  mere  asser^ 
tloo  of  a  claim  under  it,  does  not  authorize  an; 
review  of  a  oonviction.  and  Jurisdiction  must  be 
declined,  nnleaa  the  writ  presents  sudi  sub- 
stantial  question   properly   raised   below. 

2.  CBmrnAi.  Law  «=»829(3}  —  Tsui,— Rx- 
QQBSTXD  latTKJcnosB—Qiviwo  SuBBTxncK 
— ABKiDOiNa  Fkebdok  or  Speich. 

The  sobstance  of  requested  instructions  as 
to  the  proviso  of  tbe  0(»utltutioa  against 
abridfing  freedom  of  speech  held  dearlj  em< 
bodied  in  the  diarge  given. 


The  exact  language  of  requested  InatmctioDa 
need  not  be  adopted,  but  it  is  enough  that  they 
are  or  have  already  been  ^ven  in  substance. 


Abraham  L.  Sngarmaii  was  convicted  of 

Tlolatlon  of  tha   Bq>iimage  Act   (24S  Fed. 

g6M),  and  brings  error,    Dlamlsaed. 

•  *  Uessni.  Seymour  Stedman,  of  Chicago,  111., 

and  T.  E.  Latimer,  of  UianeapoUa,  Minn.,  for 

plalutlfl  la  error. 

Mr.  Jotm  Lord  O'Brian,  of  Buffalo,  N.  X., 
for  tlia  United  States. 

Ur.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Conrt. 

The  Espionage  Act  (Act  June  15,  ISIT,  a 
80,  tit.  1, 1 8,  40  Stat  217,  2JB  [Comp.  St  1&18, 
1 10212C1)  prorides  that: 

"Whoever,  when  the  United  States  is  at  war, 

*  *    *    shall  wilfully  cause  or  attempt  to  cause 

*  *  *  insubordination,  disloyalty,  mutiny,  or 
refosal  of  duty,  in  tbe  military  or  naval  forces 
of  the  United  States  •  •  •  shall  be  pun- 
ished." 

Sngarman  was  charged  with  having  vio- 
lated this  section  on  Jnlj  24,  1817,  by  words 
voken  in  an  address  made  at  a  Socialist 
meeting  which  was  attended  by  many  regie- 
trants  nnder  the  Selective  Service  Act  (Act 


Ha;  18,  lffl7,  c.  IS,  40  Stat  76  [Oomp.  St 
1018,  H  2019a.  201db.  20i4a-2044k]),  sustained 
In  Selective  Draft  Law  Cases,  245  U.  S.  866, 
88  Sup.  Ct  ISO,  62  L.  Ed.  349,  L.  B.  A.  1018C; 
861,  Ann.  Gas.  1918B,  856.  He  was  tried 
In  the  District  Court  of  the  United  States 
for  the  District  of  Uinnesota,  found  guilty 
by  the  Jury,  and  sentenced.  See  245  Fed. 
604,  Thirty-one  exceptions  were  takm  to 
rulings  of  the  trial  judge.  Instead  of  seelc- 
ing  review  by  the  Circuit  Court  of  Appesls 
under  section  128  of  the  Judicial  Code  (Act 
iSBTth  3,  1911,  c  231,  36  SUt.  1133  [Comp. 
St  I  1120D,  the  case  Is  brought  here  under 
section  23S  (Comp.  St  |  1215). 

[1]  Review  by  this  court  on  direct  writ  of 
error  Is  invoked  on  the  ground  that  the  con- 
struction or  application  of  the  federal  Con* 
stitutloD  was  drawn  In  question.  Thirty  of 
the  rulings  excepted  to  below  are  assigned 
as  errors  here.  If  any  one  of  them  involves 
a  constltutionBl  question  which  is  substan- 
tial, or  was  such  when  the  defendant  sned 
out  his  writ  of  error,  we  have  Jurisdiction  to 
review  all  the  questions  raised  and  It  is  our  S 
dnt;  to  determine  'them,  so  far  as  necessary  • 
to  afford  redress,  even  U  we  should  con- 
clude that  the  constitutional  question  was 
correctly  decided  below.  Williamson  v.  Unit- 
ed States,  207  U.  S.  420,  432,  434,  28  Sup^ 
Ct  163,  52  L.  Ed.  278;  Goldman  v.  United 
States,  24S  U.  S.  474,  476,  38  Sup.  CL  166,  62 
L.  Ed.  410.  But  mere  reference  to  a  pro- 
vision of  ths  federal  Constitution,  or  tha 
mere  assertion  of  a  claim  under  It  does  not 
snthorlze  this  conrt  to  review  a  crimlnat 
proceeding;  and  tt  la  our  doty  to  decllns 
Jurisdiction  nnless  the  writ  of  error  pre- 
sents a  constltntlonal  question  substantial 
In  character  and  properly  raised  below,  Bq- 
nltable  Life  Assurance  Society  v.  Brown,  187 
U.  8.  308,  811,  23  Sup.  Ct  123,  47  L,  Ed. 
190;  Goodrich  V.  Perils,  214  U.  S.  71,  79,  2» 
Bnp.  Gt  E>S0,  53  L.  Ed.  914;  Hendricks  v. 
United  States,  223  U.  S.  17S,  184,  32  Sup. 
Ct  318,  66  L.  Ed.  394;  Manhattan  Life  Ins. 
Co.  V.  Cohen.  £34  U.  S.  123,  34  Sup.  Ct  874, 
S8  L  Ed.  1245 ;  Brotan  v.  United  States,  236 
U.  S.  218.  218,  35  Sup.  Gt  285,  89  L.  Ea. 
544;  United  Surety  Co.  v.  American  Fruit 
Ca,  238  U.  S.  140,  142,  85  Sup.  Ct  828,  6» 
L.  Ed.  1238. 

Of  the  31  exceptions  taken  below  only  two 
refer  In  any  way  to  the  federal  Constitution.' 
These  two  are  for  refusal  to  give  tbe  fol- 
lowing Instructions; 

(a)  'The  Constitution  of  tba  United  States 
provides  that  Congress  sbaU  make  no  law  abridg- 
ing the  freedom  of  speech,  or  of  the  press,  or 
tbe  right  of  the  people  peaceably  to  assemble 
and  to  petition  for  a  redress  of  grievances. 
This  right  has  been  deemed  so  essential  and 
necessary  to  free  institutioos  and  a  free  people 
thst  it  has  been  incorporated  in  sobstance  in  tbe 
Constitutions  of  all  the  states  of  the  Union. 
Theae  constitutional  provisions  referred  to  are 
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88  8UPREUE  OOUBT  BEPOBTEB 


(OcLTena, 


Dot  abrogated,  thej  an  not  leaa  in  form  now 
bccanse  of  war,  and  tbe;  ars  as  vital  during  war 
aa  daring  times  of  paecc,  and  aa  binding  upon 
you  now  as  thougb  we  were  at  peace." 

<b)  "Tbia  proTision  of  our  GonatitutloQ   will 

Dot  Juatitr  or  warrant  advocating  a  riolation  of 

law.     A  man  may  freely  apeak  and  write  and 

petition,   but  he   ia   responBible   for   the  conae- 

qnencea  of  what  he  may  «ay,  write  or  pnbliah ; 

^and  if  what  he  aays  and  publishea  has  a  natural 

^tendency   to  produce  a   violation   of  law,   that 

•  la  to  impel  tbe  periona  'addressed  to  violate  the 

law,  and  the  person  using  the  language  tntenda 

that  it  should  produce  a  violation  of  law,  then 

the  person   using  auch  languaga  ia  aabject  to 

punishment  and  this  ia  not  incooaistent  with  the 

right  and  protection  guaranteed  by  the  Ckinati- 

tudon  of  the  United  State*  and  of  this  atate." 

While  the  trial  Judge  refused  to  give  tbese 
•pedflc  Inatmctioas,  hla  charga  to  tbe  jury 
Included  the  following  passage; 

"Now,  considerable  has  also  been  said  in  this 
eaae  about  freedom  of  apeech.  The  Constitu- 
tion of  tbe  United  States  provides  that  C<hi- 
greas  shell  matte  no  law  abridging  the  freedom 
«f  spcGch.  TIlia  provision  of  the  Constitution  is 
of  course  in  force  in  times  of  war  as  well  as  in 
tlmea  of  pence.  But  'freedom  of  speech'  does 
not  mean  that  a  man  may  say  whatever  he 
pleases  without  the  possibility  of  being  called 
to  account  for  It.  A  man  baa  a  right  to  hmest- 
ly  diacuBS  a  measure  or  a  law,  and  to  honestly 
(niticixe  It  But  no  man  may  advise  another  to 
-disobey  the  law,  or  to  obstruct  its  ezeeudon, 
witbout  maliiDg  himself  liable  to  be  called  to 
■account  tberefcv." 

[1, 1]  This  passage  In  the  charge  clearly 
embodied  the  substance  of  the  two  requests 
made  by  the  defendant.  The  Judge  was  not 
obliged  to  adopt  the  exact  language  of  the 
Instructions  requested ;  Holt  v.  United  States, 
218  U.  S.  245,  253,  31  Sup.  Ct  2,  M  U  Ed. 
1021,  20  Ann.  Cas.  113S ;  nor  was  he  obliged 
to  repeat  the  Instructions  already  given  In 
substance.  Compare  Bennett  t.  United 
States,  227  U.  S.  333,  339,  33  Sup.  Ct.  28S, 
B7  L.  Ed.  631.  As  no  sabsUntlal  constltn- 
tlonal  question  was  presented  by  the  defend- 
ant, this  court  is  witbout  Jurisdiction  to  re- 
view the  other  errors  assigned. 

1  for  want  of  Jurisdiction. 


(Argued  Dec  »,  1918.    Derided  Match  8, 1619.) 

No.  25,  Original. 

PiOHiBrnoiT    «slS  —  PaBTiifl  BinrrLxn  to 
BELiEr— Attach UENT  or  Vcsbel— Requibi- 

TIOIT  BT  iJHIPPINO  BOABD. 

Owner  of  vessel  In  hands  of  Cnlted  States 
'marshal  by  vaUd  attachment  in  rem  issuing  out 
«f  the  District  Court,  no  Ixmd  or  release  being 
4lven,  had  no  standing  to  procure  writ  of  prohi- 


bltioD  against  court  to  dismiss,  for  want  of  Juris- 
diction, libel  Sled  in  such  court  wbila  boat  was 
In  hands  of  marshal  and  subsequent  to  reqnlri^ 
tion  of  Shipping  Board,  establlshedby  Act  Sept 
7,  1916,  and  acting  under  authority  of  Act  Jnn* 
15,  1917  and  President'i  ezecutire  order  of  Jnly 
11,  1S17,  thougb  with  consent  of  libelants  and 
counsel  for  board,  no  appearance  being  entered 
for  vessel,  boat  was  used  for  war  purposes  with 
captain  as  special  deputy  uarsbaL 

On  Petition  for  k  Writ  at  PrtWMtlon. 

PeUtlOn  for  writ  of  prohibition  by  tb« 
Whitney  Steamship  Corporation,  to  be  direct- 
ed to  the  District  Court  for  Eastern  Dis- 
trict of  New  York.    Petition  dlsmlosed. 

See,  also,  2S0  D.  S.  — ,  39  Sup.  Ct.  6,  63  L. 
Ed.  . 

Mr.  Alexander  8.  Bacon,  of  New  York  Oty, 
for  petitioner. 

Ur.  Peter  8.  Carter,  of  New  Tork  CM?, 
for  resp<mdent 

•Mr.  Justice  PITNET  deUvered  the  ^dn-e 
\aa  of  the  (Tonrt. 

Petitioner,  a  corporation  of  tbe  state  at 
New  Tork,  It  the  owner  of  the  Steamoblp 
H.  M.  Whitney,  her  engines,  etc,  wblch  veft- 
Bel,  on  April  18,  1918,  white  In  petltlcxiw'B 
possesion,  was  attached  by  the  United 
States  marshal  for  the  Eastern  district  of 
New  York  In  an  action  in  rem  bron^t  I^ 
the  Pal«it  Vulcanite  Roofing  Company  In 
the  District  Court  of  the  United  States  for 
that  district.  On  April  27,  1918,  whUe  the 
vessel  was  In  the  possession  of  the  dQiutj 
marshal  under  tbe  process  In  that  action, 
the  United  States  Shipping  Board  eatabilsb- 
ed  by  act  of  September  7,  1916  (3S  Stat.  728, 
c.  451),  acting  under  authority  of  the  act  of 
June  15,  1917  (40  Stat.  182,  c.  29),  and  the 
President's  EiecutlvB  Order  of  July  11,  ■ 
1917,1  ln*Btructed  one  Smith  as  Its  agent  to  • 


>  BXBlCnTIVB  ORDER. 
By  TtrtQ*  ot  auchorltr  vested  In  m*  In  Uw  sacUoa 
entltlad  "BmarseucT  Stalpplni  Pand"  ol  an  act  Ol 
Coagreu  aDtlUed  "An  set  maklns  spproprlsUons  to 
■upplr  urgent  deBcIenclei  In  approprlstloni  for  the 
milluiiT  BDd  naval  asCibUibmenU  on  secoont  ot 
war  «rpaniieB  far  llie  Oacal  rear  endlns  Juu*  thlr- 
tiBtli,  nlDeteen  bundred  sad  nrsatMn.  and  lor  otber 
purpoaaa,"  approvad  June  Ifi,  191T,  I  barebT  dlraol 
that  Lb*  UnlUd  BtatM  BblpplDg  Board  Emwsancy 
Flaat  Corporation  ahall  have  and  aierclu  all  pomr 
and  antharltr  VMtad  tn  m*  In  aald  section  ol  said 
set.  In  •«  far  a*  appllcabla  to  and  In  tarthtnuic*  of 
tb«  oonstroctlDn  ol  vsusla.  tha  punbaM  or  requlal- 
Uonlni  ot  veaaal*  In  procesa  ot  construction,  wbetta- 
«r  on  tha  wBTa  or  already  IBUDChed.  or  of  eontraet* 
for  U»  conatructlon  at  lucb  veaaeli,  and  the  oom- 
pletlon  tberaot.  and  all  power  and  authority  appllca- 
bla to  and  Id  lurtberanoa  at  the  prodaotion.  par- 
elisaa,  and  requlaitlonlni  ol  mstarlsla  lor  sblp  ooa- 


And  I  do  (urthar  Olraet  that  tha  Halted  States 
Shipping  Board  ahall  have  and  eierolM  all  power 
and  authorltr  vestsd  Is  ms  In  said  aeatlDn  ot  aald 
act.  In  so  tar  aa  appllcabla  to  and  In  tnrtharanca  ot 
tha  taklns  ovar  ol  tltla  or  posaeaaloa,  br  porchaas 
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take  poBsesalon  of  tbe  steamer  In  behalf  of 
the  United  States.  Ttila  Smith  did  profonna 
on  April  29,  bnt  wttbout  disposBessing  the 
marshal  or  his  deputy.  On  Ma;  16,  Theodore 
A.  Crane's  Sons  Company  filed  Its  llbd  la 
rem  against  the  steamer  In  the  ssme  conrt, 
and  ander  proceBB  In  this  snlt  the  marshal, 
who  already  had  her  In  cnstodr,  again  at- 
tached the  vesseL  Afterwards,  and  on  May 
29,  the  Shipping  Board,  by  Its  coansel,  ap- 
peared before  the  court,  stated  that  the  obb 
of  the  vessel  was  needed  by  the  gov^nment 
for  war  purposes,  that  the  marshal  was  still 
In  custody  by  virtue  of  the  writs  of  attach- 
ment In  tbe  two  Bults  referred  to,  and  that 
the  board  did  not  desire  to  raise  an  iBsne 
over  the  possession  of  the  property  as  be- 
tween two  departments  of  tbe  government, 
and  moved  tbe  court  to  direct  the  marshal 
to  release  her.  No  appearance  having  beat 
altered  In  behalf  of  the  ship,  the  court  heard 
proctors  for  the  libelants  and  counsel  for 
the  Shipping  Board,  and  on  motion  of  the 
latter,  with  consent  of  the  former,  made  an 
order  entitled  In  tbe  two  causes  directing 
that  the  marshal  be  permitted  to  appoint  the 
master  of  the  ship  as  a  special  deputy  United 
States  marshal,  that  this  deputy  remain  In 
poBsesslon  of  the  vessel  In  behalf  of  tha 
marshal,  that  the  vessel.  In  his  custody,  be 
turned  over  to  the  Shipping  Board  for  pur- 
poses connected  with  the  war,  the  special 
deputy  marshal  or  his  substitutes  to  remain 
always  In  possession,  and  that  the  vessd 
be  returned  to  the  custody  of  the  marshal 

le  upon  being  released  from  reqnlsltlon  by  tbe 

S  Shipping  Board. 

•  •Thereafter  the  present  petitioner,  claimant 
of  the  vessel,  appeared  specially  l^  connsd 
and  moved  tbe  District  Court  to  quash  the 
attachment  in  the  Crane  suit  and  dismiss 
tbe  libel  on  the  ground  of  want  of  Jurisdic- 
tion. These  motions,  after  argument,  were 
overruled:  and  at  a  subsequent  date  motions 
for  a  rehearing  and  for  a  certificate  of  jurls- 


«r  nqnlaltlon,  of  maatractM  veaMli,  or  lAiti  there- 
of, or  cbartera  therein  ;  hoi  tha  operation,  iii&aaK»- 
meot  end  dlepoeltion  ol  euch  TsaialB,  uid  of  mil  oth- 
er veeiele  heretofare  or  hereafter  acquired  by  the 
TJnltad  Statea.  Tbe  powera  hereto  daleieted  to  the 
tinlted  SUtea  Sblpplns  Board  meT.  In  the  dlacratlon 
ot  aald  Board,  be  exercised  dlrecUir  bj  tha  «B.ld 
Board  or  by  It  tbraagh  the  United  SUt«  Bhlpplns 
Board  BEoersencT  ineet  Corporation,  or  (hTougb  anr 
other  oorporatlon  orsanlied  bj  It  for  auoh  pnrpow. 
Woodrov  WllBoiL. 
The  Wlilta  HouM,  U  JnlT.  1*U. 
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diction  as  the  basis  of  a  direct  anieal 
to  this  court  were  dolled  upon  tbe  ground 
that  tbe  claimant  had  no  standing  to  attadc 
the  validity  of  the  attachment. 

Thereafter  this  court  granted  leave  for 
the  filing  of  a  petition  for  a  writ  of  prohltd- 
tlon,  and  made  on  order  upon  the  judges  of 
the  district  court  to  show  cause  why  audi 
writ  should  not  Issue.  Return  was  made  bj 
the  Judge  who  bad  acted  In  the  proceedings 
above  mentioned,  and,  the  matter  having 
been  argued  here  by  counsel  for  the  petition- 
er and  by  counsel  for  the  Crane  Company, 
the  question  for  decision  Is  whether  the  pr»- 
hlbitlcm  ought  to  be  issued,  or  the  order  to 
show  cause  discharged. 

The  validity  of  tha  attadunent  in  the  ault 
of  the  Tulcenlte  Company  and  the  continued 
possession  of  the  marshal  or  his  deputy  un- 
der that  process  are  not  in  controversy.  No 
bond  was  given  or  deposit  made  for  release 
of  tbe  vessel  pursuant  to  section  911,  Rev.* 
St  (Comp.  St  1 1667),  or  the  admiralty  rules 
of  this  court  or  of  the  District  Court  Henca 
the  vessel  remained,  for  all  purposes  of  th« 
action  In  the  custody  of  the  court  Hie 
reQoIsltlon  of  the  Shipping  Board  extended 
merely  to  the  use  of  the  ship  for  war  pur- 
poses, and  did  not  In  fact  take  her  ont  otf 
tbe  custody  of  tbe  court  So  far  as  any  In- 
terest of  the  petitioner  was  concemed,  ther* 
was  nothing  to  prevent  the  vessel  from  belnf 
subjected  to  attachment  under  process  In  tbf 
Crane  Company  suit;  and  as  sbe  actnallr 
was  subjected  to  that  process  by  tbe  action 
of  the  marshal,  the  Jurisdiction  of  the  conrK 
in  that  suit  was  complete,  and  the  owner's 
only  recourse  was  to  enter  appearance  there- 
in, with  or  without  giving  a  bond  or  malting, 
a  deport  H 

*It  the  custody  of  the  ship  by  tbe  olBcM* 
of  tbe  court  was  Inconelstait  with  the  puts 
poses  of  the  Executive,  acting  throu^  tbe 
Shipping  Board,  this  was  not  a  matter  of 
which  petitioner  could  take  advantage.  The 
application  of  the  board  through  Its  counsel 
for  an  order  permitting  the  vessel  to  be  put 
at  the  service  of  the  government  for  war  pur- 
poses while  still  remaining  in  the  custody 
of  the  marshal  for  the  purposes  of  the  court's 
Jurisdiction,  consented  to  by  the  only  other 
parties  who  had  a  standing  In  court  was  ft 
BuMdent  warrant  for  tbe  order  mAd& 

Order  to  show  csase  dlsdtarged  and  petl< 

ttmi  r  -■    ■ 


>vGoogre 


89  SUPEEMB  COURT  HEPORTER 


(Oct.  Term, 


(M  TT.  B.  lOD) 

I*  A.  WBSTBRMANN  CO.  T.  DISPATCH 
PRINTING  CO. 


1.  CoPTBiaBTS     ^=>8T  —  IiminozxciTT  — 
PicTOBiAL  Illtibtbations— NuuBBB  or  In- 

TBIirOKKXNTS. 
within  Copyright  Act  (Comp.  St.  ||  9517- 
9624.  GS30-9584},  prorlding  in  aecdon  25  that 
one  who  infringes  "mpjright  In  anj  work"  shAlI 
paj  damage*,  or  In  lieu  thereof,  stated  mma,  lu 
diacredoD  of  conrt,  the  publication  of  dz  copj- 
rlgbted  pictorial  illustrationa,  one  In  each  of 
six  Innea  «f  k  newapaper,  aa  part  of  an  adrer- 
tiflement,  ctsadtDtM  iiz  caaea  of  intrlngaDent. 

2.  CoPTBioHia    ^387   ~~   iRrEinoEimnT  — 

PiCrOBIAL  iLLUBTHATIOirs— NvilBEB  OF  Iit- 

niNOEianrB. 
Within  Coprrlght  Art  (Cmnp.  St.  ||  9617- 
9624,  9630-9684).  proTidtng  in  lecUon  25  that 
one  who  infringes  "copyright  in  an;  work" 
shall  pa;  damegea,  or  In  Hen  thereof,  atated 
raiDS,  In  dtscretloD  of  court,  the  publication  In 
a  newspaper  of  the  same  coprrlghted  pictorial 
lUustration  In  two  different  advertlsemenCi. 
printed  at  different  times,  couititutea  two  cases 
of  lofrlnnement 

8.    COPTRIOHTS        «987    —    IimiSQEUENT    — 

Ahotjht  or   Recovibt  —  Dibcbbtioh   or 

CODBT. 

Within  Coprright  Act  (Comp.  St.  ||  9S17- 
9624,  9530-9684),  providing  in  lectioQ  25  that 
one  who  Infringes  copTright  in  an;  work  shall 
be  liable  in  damages,  or  In  lieu  thereof,  said) 
damages  as  to  court  may  seem  juet.  hut  that 
anch  damages  shall  not  exceed  $6,000  or  he  leas 
than  $250,  conrt  properly  awarded  for  each  In- 
fringement of  copyrighted  pictorial  lllnstratlonB 
S260;  the  court's  discretion  b^ng  controlled  by 
the  msximuEQ  and  minimum  clause. 

On  Writ  of  Certiorari  to  the  United  States 
Circnlt  Court  of  Appeala  for  the  Sixth  Ctr- 
culL 

Suit  by  tbe  E,.  A.  Westermann  Company 
against  ttie  Dlspatcb  Printing  Company.  To 
review  a  Judgment  of  the  Circuit  Court  of 
Appeals  (233  Fed.  609,  147  C.  C.  A.  417),  modi- 
fying a  decree  for  complainant,  a  vrrit  of 
8  certiorari  wu  allowed.     Decree  reversed. 

*    'Mr.  Curtis  C.  Williams,  of  Columbus,  Ohio, 

for  petitioner. 
Meesra.  Smith  W.  Bennett,  of  Columbus, 

OUo,  and  Luther  Day,  of  CiCTeland,  Oblo, 
_tor  respondent 

s 

■   'Mr.   Justice  VAN  DBVANTER  delivered 
the  opinion  of  tbe  Court. 

This  was  a  bill  for  an  Injunction  against 
future  Infringement  of  certain  copyrights 
aod  to  recover  damages  for  past  Infringe- 
ment    The  Injunction  was  granted  and  In 


this  both  parties  acquiesced.  In  addiUoii. 
the  District  Court  found  that  there  were 
seven  cases  of  infringement  and  an-arded 
SIO  as  nominal  damages  for  each  case — S70 
in  all.  The  plaintiff  appealed,  Insisting  that 
for  each  case  It  was  entitled  under  ttie  copir* 
right  law  to  an  award  of  not  less  than  (250. 
The  Circuit  Court  of  Appeals  sustained  that 
contention,  but  held  that  what  the  District 
Court  regarded  as  seven  cases  was  only  one, 
and  directed  that  tbe  decree  be  modined 
by  awarding  $250,  Instead  of  $70,  as  damages. 
233  Fed.  60O,  147  C.  C.  A.  417.  A  writ  of 
certiorari  granted  on  the  plaintUTs  petition 
brings  the  matter  here. 

[1,1]  Whether  there  were  seven  cases  of 
infringement  or  only  one,  and  whether  tbe 
damages  should  have  been  assessed  at  not 
less  than  $250  for  each  case,  are  tbe  ques- 
tions to  be  considered.  The  facts  bearing  on 
the  solution  of  these  questions  are  as  follows: 

The  plaintiff  designs  and  produces  pictori- 
al Illustrations  of  styles  In  women's  appard 
and  supplies  the  same  to  dealers  in  such  ap-  S 
parel  for  use  In  advertising  their  'goods.  AH  • 
the  illustrations  are  separately  copyrighted 
and  all  authorized  copies  carry  the  required 
copyright  notice.  The  plaintUT  grants  exclu- 
sive licenses  to  use  tbe  Illustrations  for  limit- 
ed periods,  each  license  being  restricted  to 
a  particular  locality.  The  dealer  obtaining 
the  license  pays  a  fixed  charge  for  IL  Or- 
dinarily the  fact  that  the  license  Is  exclusive 
makes  It  attractive,  serves  as  an  Incentive 
for  paying  the  charge  and  is  a  helpful  feature 
of  tbe  plalntltTs  business.  But  when  In- 
fringers use  tbe  Illustrations  the  strength 
of  that  feature  diminishes  and  the  pIslntifTs 
business  suffers  accordingly. 

At  the  time  of  tbe  Infringing  acta  In  qne«- 
Hon  the  Moorehouse-Martens  Company,  a 
dealer  at  Columbus,  Ohio,  had  an  exclusive 
license  from  the  platntUf  covering  the  use 
of  the  Illustrations  In  that  locality. 

The  defendant  publishes  at  Columbus  a 
dally  newspaper,  each  Issue  comprising  as 
many  as  30,000  copies  widely  circulated. 
Without  the  consent  or  authority  of  the 
plaintiff  or  Its  licensee  the  defendant  repro- 
duced and  published  In  Its  newspaper  six 
of  tbe  plalntld's  copyrighted  illustrations. 
They  were  published  separately,  each  In  a 
distinct  Issue  and  in  all  the  copies.  Five 
were  published  once  and  the  other  one  twice, 
the  illustrations  being  used  in  each  Instance 
as  part  of  an  advertisement  by  some  compet- 
itor in  trade  of  the  plalntltTs  licensee. 
These  two  advertisements  having  the  same 
illustration  were  by  different  advertisers 
and  were  separated  by  an  interval  of  26  days. 

The  record,  while  showing  that  the  plain- 
tiff was  damaged  t>y  the  Infringing  publica- 
tions, does  not  show  the  amount  of  the  dam- 
ages, a  matter  which  Is  explained  by  vn- 
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(Ui3)i]ted  teatimonf  to  the  effect  tliat  the  dani' 
BgeB  conld  not  be  estimated  or  stated  'in 
dollars  and  cents,  or  in  money."  On  this 
point  the  Circuit  Court  ol  Appeals  aptly 
said: 


•  agement  of  'and  tie  tendency  to  destroy  hta  iyi- 
tem  of  buttneas.  To  make  anr  accurate  proof 
of  actaal  damatee  waa  obviously  impossible.'' 

Whether  the  defendant  made  any  profit 
from  the  pnbUcatlone  does  not  appear.  In 
Ita  bill  the  plaintiff  asked  for  what  are  term- 
ed Btntntory  damasea  In  lien  of  actual  dam- 
ages and  profits. 

The  copyright  statute,  Act  March  4, 1900,  c 
820.  36  Btat.  107S  (Camp.  St.  H  9517-6524, 
9530-0684),  gives  to  one  who  copyrlgbta  a 
pictorial  lllnstratlon  the  ezcluaiTe  right  to 
print,  reprint,  publish,  copy  and  vend  the 
same  (sections  1  and  5),  and  provides  (section 
29i)  that  one  who  Infringes  "the  copyright 
In  any  work"  so  protected  shall  be  liable, 
amoDg  other  things — 

"(by  To  pay  to  tlie  copyright  proprietor  sach 
damages  as  the  copyright  proprietor  may  have 
snffered  due  to  the  infringement,  as  well  as  all 
the  profits  which  the  infringer  shall  have  made 
from  SQcb  infringement,  ■  *  ■  or  In  lieu  of 
actual  damages  and  proflti  ludi  damages  as 
Ae  court  shall  appear  to  be  just,  and  in  aswi 
ing  sDch  damages  the  conrt  may,  in  its  disc: 
tion,  allow  the  amounts  as  hereinafter  stated, 
but  in  the  case  of  a  newspaper  reproduction  of 
a  copyrighted  photograph  such  damsges  shall 
not  exceed  the  sum  of  two  hundred  dollars  nor 
be  less  than  the  anm  of  fifty  dollsrs,  ■  •  • 
and  such  damages  shall  In  no  other  case  exceed 
the  sum  ol  five  thousand  dollars  nor  be  less  than 
the  som  of  two  hundred  and  fifty  dollars,  and 
shall  not  be  regarded  at  a  penalty.    •    *    • 

"Eirst  In  the  case  of  a  paintiog,  statue,  or 

sculpture,  ten  dollars,  for  every  Infringing  copy 

made  or  sold  by  or  found  in  the  possession  of 

tlie  infringer  or  his  agents  or  emploi'Ss; 

a     "Second.  In  the  case  of  any  work  enumerated 

S  in   section  five  of  this  act*  except  a  painting, 

*  statute,  or  sculp'tore,  one  dollar  for  every  In- 
trin^g  copy  made  or  sold"  by  or  found  in  the 
possession  of  the  infringer  or  bis  agents  or  em- 
ployees; 

"Third.  In  the  case  of  a  lecture,  sermon,  or 
address,  fifty  dollars  for  every  infringing  de- 
livery; 

"Fourth.  In  the  case  of  a  dramatic  or  dra- 
matko-musical  or  choral  or  orchestral  composi- 
doD,  one  hundred  dollars  for  the  first  and  fifty 
dollars  for  every  subsequent  infringing  pertorm- 
•nea;  in  the  case  of  other  musical  compositions, 
ta  dollars  for  every  infringing  performance." 

The  statute  says  that  the  liability  thus  de- 
fined la  Imposed  for  infringing  "the  copyright 
In  any"  copyrighted  "work."    The  words  are 
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in  the  singular,  not  tbe  pIuraL  Each  ciV7- 
right  Is  treated  as  a  dletlnct  raitltT,  and  th« 
Infringement  of  It  aa  a  distinct  wrong  to  be 
redressed  through  the  enforcement  of  this  lla* 
bllUy.  Infringement  of  several  copyrights  is 
not  put  on  the  same  levd  with  infringement 
of  one.  On  the  ctratrary,  the  plain  Import  of 
the  statute  is  that  this  llablUty  attaches  in  re- 
spect of  eatdi  copyrl^t  that  Is  infringed. 
Here  six  were  infringed,  each  covering  a  dif- 
ferent Illustration.  Thus  there  were  at  least 
six  cases  of  lufringment  In  the  sense  of  the 
statute.  Was  there  also  anotber?  The  il- 
lustration covered  by  one  of  the  copyrights 
was  published  on  two  separate  occasions, 
each  time  In  a  different  advertisemoit. 
There  was  no  connection  between  the  two 
advertisements  other  than  the  Inclusion  of 
the  same  Illustration  in  both.  Each  was  by 
a  dlffemt  advertiser  and  was  published  at 
his  Instance  and  for  his  benefit  The  adver- 
tisers were  not  Joint,  but  independent,  in- 
fringers, ueltlier  having  any  connection  with 
what  was  done  by  the  other.  By  publishing 
their  advertisemttits,  the  defendant  partici- 
pated In  their  lndep«ident  Infrlngemoits. 
In  these  circumstances,  we  think  the  second 
publication  of  the  iUnstratlon  must  be  re- 
garded as  another  and  distinct  case  of  In- 
fringement Whether  It  would  be  otherwise  8 
if  that  publication  bad  *been  merely  a  eon-* 
tlnuatlon  or  repetition  of  the  first,  and  what 
bearing  the  "third"  and  "fourth"  subdlvl- 
sions  of  section  25,  before  quoted,  would  have 
on  the  solution  of  that  question,  are  matters 
which  we  have  no  occasion  to  consider  now. 
They  are  mentioned  only  to  show  that  no  rul- 
ing thereon  is  Intended. 

We  conclude,  as  did  the  EHetrlct  Court, 
that  there  were  seven  cases  of  Infringement 
In  llie  sense  of  the  statute. 

[9]  On  tbe  Question  of  the  amount  of  dam- 
ages to  be  awarded  for  each  case  we  are  In 
accord  with  the  Circuit  Court  of  Appeals. 
Both  parties  recognlEe  that  under  the  proofa 
the  damages  must  be  assessed  under  the  al- 
ternative provision  requiring  the  Infringer, 
In  lieu  of  actual  damages  and  profits,  to  pfty 
such  damages  as  to  the  court  shall  appear 
to  be  Just,  etc.  lite  fact  that  these  damages 
are  to  be  "In  lieu  of  actual  damages"  shows 
that  something  other  than  actual  damages 
is  Intended — that  another  measure  is  to  be 
applied  In  making  the  assessmoit  Tber«  is 
no  uncertainty  as  to  what  that  measure  Is  or 
)  its  limitations.  Tbe  statute  says,  flrst, 
that  the  damages  are  to  be  such  as  to  the 
court  shall  appear  to  be  Just;  next,  that  the 
court  may,  in  its  discretion,  allow  tbe 
limounts  named  in  tbe  appended  schedule^ 
and  finally,  that  In  no  case  shall  they  be 
i  than  t5,000  nor  less  than  $260,  except 
that  for  a  newspaper  reproduction  of  a  copy- 
righted photograph  they  shall  not  ba  mors 
than  $200  nor  less  than  $60.    In  other  words, 
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the  conrt's  coaceptlon  of  what  Is  Just  In  Qie 
particular  case,   considering  tbe  nature  of 
the  copyright,  the  circumstances  of  the  In- 
Mngetnent  and  the  like,  Is  made  the  measure 
of  the  damages  to  be  paid,  but  wltb  the  ex- 
press qualification  that  in  ever?  case  the  as- 
sessment must  be  within  the  prescribed  limi- 
tations, that  Is  to  say,  neither  more  than  the 
maximum  nor  less  than  the  minimum.    Wlth- 
^  in   these  limitations  the    court's  discretion 
9  and  sense  of  justice  are  controlling,  but  it 
■  has  *no  discretion   when  proceeding  under 
this  provision  to  go  outside  of  them. 

Apart  from  the  natural  Import  of  its 
words,  the  history  of  the  provision  makes 
strongly  for  this  view.  An  early  statute  re- 
quired the  Infringer  of  a  copyright  In  a  dra- 
matic composition  to  pay  such  damages  "as  to 
the  court  shall  appear  to  be  Just,"  but  "not 
less  than"  a  prescribed  amount  Act  Aug.  IS, 
1856,  c.  163,  11  Stat.  138 ;  Act  July  8, 1870,  c. 
230,  I  101,  18  StaL  214.  This  statute  became 
section  4966  of  the  Revised  Statutes.  A  later 
statute  provided  that  the  recovery  for  infring- 
ing a  copyright  in  an  engraving  should  not  be 
less  than  S250  nor  more  than  $10,000,  and  for 
infringing  a  copyright  In  a  photograph  of  an 
object  other  than  a  work  of  art  should  not  he 
less  than  SlOO  nor  more  than  $5,000.  Act 
March  2,  1895,  c.  194,  28  Btat.  965.  In  1909, 
when  the  copyright  statutes  were  revised, 
these  provisions,  and  others  without  present 
bearing,  were  brought  together  In  the  'In 
lieu"  provlalon  now  under  const  deration. 
True,  Uiey  were  broadened  so  as  to  Include 
other  copyrights  and  the  limitations  were 
changed  In  amount,  but  the  principle  on 
which  they  proceeded — that  of  committing 
the  amount  of  damages  to  be  recovered  to 
the  Courtis  discretion  and  sense  of  Justice, 
subject  to  prescribed  limitations — was  re- 
tained- The  new  provision,  like  one  of  the 
old,  says  the  damages  shall  be  such  "as  to 
the  court  shall  appear  to  be  Just"  Like 
both  the  old,  it  prescribes  a  minimum  Itmlts.- 
tlon  and,  like  one,  a  maximum  limitation. 

In  Brady  v.  Daly,  175  D.  S.  148,  20  Sup, 
OL  62,  44  L.  Ed.  100,  which  was  an  action  to 
recover  for  the  Infringement  of  a  copyright 
In  a  dramatic  composition,  the  first  of  the 
earlier  provisions — that  in  section  4066,  Rev. 
Stat — was  much  considered.  The  trial  court 
was  of  opinion  that,  while  the  damages  were 
to  be  such  as  appeared  to  It  to  be  Just,  It 
could  not  go  below  the  prescribed  minimum ; 
a  and  It  made  the  assessment  accordingly.  In 
Sthls  court  It  was  contended  that  In  this  view 
*  'the  providon  was  penal  and  the  action  was 
one  to  recover  a  penalty.  But  the  contention 
was  overruled  and  the  Judgment  affirmed, 
the  court  saying  (175  U.  8.  1G4,  157,  20  Sup. 
Ct  64.  66  [44  I*  Ed.  109]): 


"It  Is  evident  diat  in  many  cases  tt  would  be 
qait*  difficult  to  prove  the  exact  smomit  of  dam- 
ages which  the  proprietor  of  a  copyrighted  dra- 
matic compositlDti  Buffered  by  reason  of  Its  un- 
lawful productiun  by  another,  and  yet  It  ia  also 
evident  that  the  atatute  seeks  to  provide  a  reme- 
dy for  such  a  wrong  and  to  grant  to  the  pro- 
prietor the  right  to  recover  the  damages  which 
he  has  suatained  therefrom. 

"The  Idea  of  the  punishment  of  the  wrong- 
doer is  not  so  much  auggeated  by  the  language 
uaed  in  the  statute  aa  is  a  desire  to  provide  For 
the  recovery  by  the  proprietor  of  full  compensa- 
tioa  from  the  wrougdoer  for  the  damages  aueh 
proprietor  has  sustained  from  the  wrongful  act 
of  the  latter.  In  the  face  of  the  difficulty  of 
determining  the  amount  of  such  damages  in  oil 
cases,  the  atatute  provides  a  minimum  sum  for 
u  recovery  in  any  case,  leaving  It  open  for  a 
larger  recover;  upoD  proof  of  greater  damage  in 
thoae  casea  where  iuch  proof  can  be  made.  The 
statute  Itself  does  not  apeak  of  punislmieDt  or 
penaltiea,  but  refers  entirely  to  damages  suf- 
fered by  the  wrongful  act.  The  person  wrong- 
fully performing  or  representing  a  drama  tie 
composition  ia,  in  the  words  of  the  statute,  'lia- 
ble for  damages  therefor.'  This  meana  all  the 
damages  that  are  the  direct  result  of  bis  wrong- 
ful act  The  further  provision  In  the  statute, 
tbat  those  damages  shell  be  at  least  a  certain 
Bum  named  in  the  atatute  itself,  does  not  change 
the  character  □(  the  statute  and  render  it  a 
penal  instead  of  a  remedial  one.    •    *    • 

"Although  punishment  in  a  certain  and  very 
limited  sense,  may  be  the  result  of  the  atatute 
before  ua  ao  far  as  the  wrongdoer  is  concerned, 
yet  we  think  it  clear  sach  is  not  Its  chleU  pur- 
pose, which  ia  the  award  of  damages  to  the  par- a 
ty  who  had  auetoined  them,  and  the  minimum  S 
•amonnt  appeals  to  us  to  have  bwa  fixed  be-  * 
canae  of  the  Inherent  difficulty  of  always  prov- 
ing by  satlafactOTT  evid^ice  what  the  amoont  i* 
which  has  bean  actually  sustained." 

It  was  after  the  minimum  llmltatloo  was 
thus  recognized  as  of  controlling  force  In 
the  assessment  of  tbe  damages  that  the  terms 
of  the  provtsloQ  then  under  consideration 
were  substantially  repeated  In  the  "In  Ueu" 
provision  of  the  revised  act  This  hardly 
would  have  been  done  had  It  not  been  intend- 
ed that  the  limitation  should  t>e  aa  control- 
ling there  as  in  the  earlier  statute.  That  it 
was  Intended  to  be  tbus  controlling  Is  sbown 
by  the  reports  of  the  committees  on  whose 
recommendation  the  act  was  passed.  House 
Report  No.  2222  and  Senate  Report  No.  1108, 
60th  Cong.,  2d  Sess. 

In  our  opinion  the  District  Court  erred  in 
awarding  less  than  $250  damages  in  each 
of  the  seven  cases,  and  the  Circuit  Court  ot 
Appeals  erred  In  holding  there  was  only  one 
case  instead  ot  seven. 

Decree  reversed. 
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No.  73. 

1.  ENtderci    ^=19 — JuDiciAi.  Ncmci. 

In  a  patent  Infrineement  ioit,  Judicial  no- 
tice may  be  taken  of  facts  tliat  appear  abun- 
dantly from  standard  works  accessible  in  every 
considernble  library. 

2.  Patentb     ©=S23— Inventiob— Oil    Pbess 
Mats. 

There  i»  In  the  Werka  patents,  T 
574  and  758.575.  far  oil-presa  mata, 
mechanical  adaptation  of  familiar  materiala 
and  methods,  not  amiiiintiiit!  to  iiivoi 
iDTOlvinf;  no  clnim  of  nn  improvemei 
art  of  weaving,  but  only  the  application  of  that 
art  and  a  combination  of  threads  of  a  certain 
type  and  character  in  order  to  prodnce  a  par^ 
ticular  result 

On  Writ  of  CerUorarl  to  tbe  United  States 
Circuit  Court  of  Appeals  for  the  Third  Clr- 
cnit. 

Suit  b;  Robert  F.  Werk  and  others,  co- 
partners as  Robert  F.  Werk  &  Co.,  against 
F.  Thomas  Parker  and  another,  copartners 
as  the  F.  T.  Parker  Company.  Decree  for 
defendants  <221  FedL  644)  was  affirmed  bj 
the  Circuit  Court  of  Appeals  (231  red.  121, 
145  C.  C.  A.  809),  and  complainants  bring 
certlomrl.     Affirmed. 

Mr.  T.  Hart  Anderson,  of  New  York  CltT, 
for  petitioners. 

Messrs.  Jo&n  WeaTer  and  Frederick  8. 
Drake,   both  of   Philadelphia,    Pa.,  for   re- 

QNHldeDtS. 

Ur.  Jnstlce  PITNEX  dellrered  the  opinion 
of  the  Court 

Petitioners  sued  respondents  In  the  Dis- 
trict Court  of  the  United  States  for  the  Bast- 
em  District  of  Pennsylvania  for  Infrlnge- 
metit  of  two  divisional  patents.  Nos.  758,574 
and  758,576,  granted  April  26,  1904.  to  Rob- 
ert P.  Werk.  Defendants  answered  denying 
patentable  novelty,  and  also  denying  In- 
fringement The  patents  relate  to  an  oil- 
press  mat  or  cloth  for  use  In  the  extraction 

^of  cotton-seed  oil.    The  claim  in  Issue  under 

Mthe  former  patent  was  for: 

•"An  oil-press  mat  or  cloth  made  entirely  of 
long  animal  hair  and  consisting  of  warp  and 
weft  threads,  said  wett-Cbreada  being  composed 
exclusively  of  soft,  pliable  hair  and  the  warp- 
thrcads  greatly  exceeding  the  weft-threads  In 
Dumber  per  square  Inch." 

And  In  the  seccmd  patent: 


clusively  of  long  hair  derived  from  animals' 
tails  and  manes,  wbldi  balr  is  soft  and  pliable; 
the  warp-threads  exceeding  the  weft-threads  In 
number  per  square  inch,  and  the  weft-threads 
being  thicker  than  the  warp-threads." 

The  District  Conrt  dismissed  the  biu  on  th« 
ground  of  noninfringement.  221  Fed.  644. 
The  Circuit  Court  of  Ajipeals,  without  dis- 
cussing this  question,  affirmed  the  decree  up- 
on the  ground  that  the  patent  disclosed  no 
such  novel  Information  to  the  oil-pressing 
art  as  warranted  a  grant  of  the  patent  mo- 
nopoly. 231  Fed.  121,  145  C.  C.  A.  309.  At 
the  conclusion  of  Its  opinion  the  court  stated 
(231  Fed.  125.  145  C.  C.  A.  300)  that.  In  view 
of  the  fact  that  certain  references  quoted 
were  not  given  In  evidence,  the  sending  down 
of  the  mandate  would  be  deferred  for  a  Uma 
to  permit  of  an  appUcatloQ  for  reargument 
or  other  form  of  relief  to  meet  such  refer- 
ences. Thereupon  a  petition  for  a  rehearing 
was  filed  in  behalf  of  appellants,  which, 
while  not  disputing  the  accuracy  of  the  re- 
sults disclosed  by  the  court's  investigation, 
insisted  that  there  was  error  in  giving  ef- 
fect to  the  anticipatory  matter  thus  disclos- 
ed, and  in  "falling  to  give  controlling  con- 
sideration to  the  fact  that  both  of  the  two 
claims  declared  upon  are  laid  not  only  to  a 
particular  woven  structure  of  an  oil-press 
mat,  but  also  to  an  oil-press  mat  of  such  par- 
ticular woven  structure,  when  its  threads 
are  composed  of  animal  hair."  The  rehear- 
ing was  refused,  after  which  the  present 
writ  of  certiorari  was  allowed.  242  D.  S. 
646,  87  Sup.  CL  239.  61  I*  Ed.  543.  , 

Id  the  process  of  obtsming  oil  from  cot-^ 
ton  seed,  the  *seeda,  having  been  cleaned  and  * 
freed  from  Hat,  are  hulled  and  chopped  up, 
the  meats  being  separated  from  the  hulls; 
the  meats  are  passed  through  a  crusher,  next 
cooked  In  water,  and  after  this  ere  spread 
upon  an  oil-press  mat  or  cloth,  the  ends  of 
which  are  folded  over  to  cover  tbe  upper  sur. 
face  of  the  cooked  meats.  The  mat  with  Its 
Inclosed  mass  of  meats  Is  then  placed  in  a 
press  and  subjected  to  a  pressure  of  about 
4,000  pounds,  which  has  the  effect  of  ei- 
presslng  the  oil  through  the  mat  as  through 

strainer. 

One  of  the  patents  declares,  and  the  evi- 
dence at  the  hearing  Indicated,  that  the 
highest  grade  of  mat  previously  in  general 
made  of  camel's  tnlr,  and  that  this 
was  objectitmable  because  of  its  tendency  to 
pack  and  felt  together  when  in  use  to  such 
extent  as  to  hinder  the  free  Sow  of  the 
oil.  and  also  because  of  its  want  of  durabil- 
ity. The  use  of  long  animal  hair,  spedflcally 
horse  hair,  obviated  this  difficulty  to  such 
an  extent  as  materially  to  reduce  the  per- 
centage of  oil  wasted,  as  well  as  the  cost  of 
ttie  mat  in  proportion  to  the  product  De- 
fendants acccKupllshed  like  results  with  mats 
woven  from  human  hair. 
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The  Circuit  Court  of  Appeals,  while  find- 
log  that  the  change  from  camel'fl  hair  to 
borse-balr  mats  was  auffldent  to  constltate 
larenttOD  Id  tbe  art.  If  this  use  of  borse-halr 
mats  was  first  disclosed  bj  Werk,  neverthe- 
less found,  from  an  examination  of  standard 
works,  thftt  the  patentee's  use  was  but  a  re- 
▼iTBl  of  an  old  and  well-recognized  use  of 
such  mats  in  the  art  of  otl  extraction.  Ref- 
erence was  made  to  the  British  Encyclope- 
dia, fith  edition.  1SS4,  the  Standard  Dlctfon- 
arr  of  1S&4.  and  a  multitude  of  other  publi- 
cations long  antedating  the  application  for 
tfae  patent. 

It  la  not  questlaned  that  these  references 
abundantly  showed  that  the  nse  of  hair  cloth, 
and  especially  horse-hatr  cloth,  In  the  mak- 
ing of  oil-press  mats  or  cloths,  was  well 
known  in  Oie  art  lonx  before  the  patents  In 
suit 

[1]  Nor  la  It  questioned-— Indeed,  we  deem 
it  dear,  beyond  "qoestioa—that  the  court  was 
Justified  In  taking  Judicial  notice  of  facta 
that  appeared  so  abundantly  from  atandard 
works  accessible  In  every  considerable  libra- 
ry. Brown  v.  Piper,  91  U.  S.  37,  42.  23  I,. 
Ed.  200;  Terhune  t.  Fbllllps,  99  U.  S.  502, 
25  L.  Ed.  293. 

[1]  The  bnrden  of  petitioner's  argument  in 
this  court,  as  in  the  application  for  a  re- 
hearing in  the  circuit  court  of  appeals,  U 
that  there  was  nothing  Id  these  publications 
to  show  that  the  horse-hair  cloth  so  familiar 
tn  the  art  embodied  the  "structural  charac- 
teristics" of  the  oil-press  mats  of  the  pat- 
ents Id  suit,  referring  to  the  peculiar  mode 
of  weaving  described  In  the  claims.  But  at 
the  hearing  it  was  clearly  proved,  and  was 
conceded  to  be  beyond  controversy,  that  the 
patents  involved  no  claim  of  an  improvement 
In  the  art  of  weaving,  but  only  the  applica- 
tion of  that  art  and  a  combination  of 
threads  of  a  certain  type  and  character  In 
order  to  produce  a  particular  result  And 
this.  In  our  opinion,  goes  no  further  than 
a  mere  mechanical  adaptation  of  familiar 
materials  and  methods,  not  rising  to  the  dig- 
nity of  Invention.  Atlantic  Works  v.  Brady, 
107  D.  S.  182,  200,  2  Sup.  Ct  225,  27  L.  Ed. 
438;  Penn.  H,  R.  v.  Locomotive  Truck  Co., 
110  D.  S.  490,  494,  4  Sup.  CL  220.  28  L.  Ed. 
222;  HollJster  v.  Benedict  Mfg.  Co.,  118  D. 
B.  59,  71,  73,  5  Sup.  Ct  717.  28  U  Ed.  001 ; 
Aron  V.  Manhattan  Ry.  Co.,  132  D.  S.  84.  90, 
10  Sup.  CL  24,  33  n.  Ed.  272;  MeClaIn 
Ortraayer,  141  U.  S.  419,  428,  429,  12  Sup.  Ct 
76,  35  I*.  Ed.  800;  I>uer  v.  Corbin  Cabinet 
Lock  Co.,  149  D.  S.  216,  222,  13  Sup.  Ct.  850, 
87  I*  Ed.  707 ;  Wright  v.  Yuengllng,  165  U. 
S.  47.  54,  16  Sup.  Ct.  1,  30  L.  Ed.  64;  Olln  v. 
Tlmken,  155  V.  8.  141,  IK,  15  Sup.  Ct  49, 
89  L.  Ed.  100;  Market  Street  Ry.  Co.  r. 
Eowley,  155  D.  S.  621,  629, 15  Sup.  Ct  224,  89 
L.  Ed.  284. 

Decree  afflrmed. 


(Argued  Jan.  21, 1919.    Decided  Uardi  S,  1919.) 

No.  167- 

InniAKS  4=>13— BnBoLLitEiTT  RxcoBoa— Bf- 
ncT— BviDBKCE  or  Aob> 
The  enrollment  record  of  Creek  dtizenahlp, 
which  Act  May  27,  1908,  c.  190,  |  3,  declare* 
shsU  be  "conclusive  evidence  as  to  the  aee"  of 
the  citiien,  ia  conclusive  only  bo  far  as  it  pnr- 
ports  to  state  age ;  and  givine  in  yeara,  only, 
Uie  ages  of  six  members  of  a  family  under  the 
I  date  of  enrollment,  is  not  condusive  that 
it  waa  their  birthday :  and  does  not  exclude  evi- 
dence of  how  much  more,  leas  than  a  year,  was 
the  age  of  one  of  them. 


Action  by  Thomas  Gllcrease  against  O.  R. 
McCullough  and  others.  Judgment  for  de- 
fendants was  affirmed  by  the  Supreme  Court 
of  Oklahoma  (162  Pac.  178),  and  plainttfT 
brings  certiorari.    Affirmed. 

Mr.  A.  J.  Biddison.  of  Tulsa,  Okl.,  for 
petitioner. 

Mr.  James  B.  DIggs,  of  Tulsa,  OkL.  for  re- 
spondents. 

Kir.  Justice  BRANDEIS  delivered  the 
opinion  of  the  Court 

Thomas  Gllcrease.  a  Creek  Indian  of  one- 
eighth  blood,  received  under  date  of  Decem- 
ber 15.  1902,  an  allotment  of  surplus  land 
under  Act  of  Congress  Marcb  1,  1001,  c.  676 
(31  Sut  861),  as  amended  by  Act  of  June  Sl^ 
1902,  c.  1323  (32  Stat.  600).  On  February  8,. 
1911,  his  twenty-first  birthday,  he  executed 
to  McCullough  and  Martin  an  oil  and  gaa 
lease  tbereol  l4iter  he  brought  suit  in  a 
state  court  of  Oklahoma  to  set  it  aside 
insisting  that  under  the  applicable  enroll- 
ment record  of  Creek  dtlzenshlp,  he  must  be 
assumed  to  have  been  under  age  at  the  tlme^ 
the  lease  was  executed,  although  he  had  In^ 
fact  «attained  his  majority.  Tlie  trial  court* 
entered  Judgment  for  the  defendants  which 
was  affirmed  by  the  Supreme  Court  of  the 
state  (162  Pac.  178),  and  a  rehearing  was  de- 
nied, January  9,  1917.  The  case  comes  here 
on  writ  of  certiorari.  243  U.  8.  653,  37  Sup. 
Ct  480,  61  L.  Eld.  948. 

The  only  substantial  question  submitted  is 
this:  Did  the  entry  concerning  Gilcrease's 
age  made  in  the  enrollment  record  of  Creek 
dtlzenshlp  preclude  defendant  from  showing 
that  he  was  actually  ot  age  when  the  lease 
was  executed?  The  decision  of  that  questlcn 
depends  wholly  upou  the  ctmstruction  to  be 
given  section  3  of  the  Act  of  May  27,  1908, 
a  199  (35  Stat  312,  313),  aa  applied  to  the 

Section  8  provides: 

"That  the  rolls  of  dtiienahlp  and  of  freed- 
men  ot  the  Five  Civilised  Tribes  approved  by 
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-tb«  8ecretti7  of  tbe  Interior  ahal]  be  ecnelmlTe 
evidence  as  to  tbe  qaantum  of  Indian  blood  of 
aD7  enrolled  citizen  or  freedman  of  Boid  trlbea 
and  of  no  other  peraona  to  detennine  queatlona 
■tialng  nnder  thia  act  and  the  enrollment  reo 
orda  of  the  Commiastoner  to  tba  FlTe  Civilized 
Trlbea  aball  hereafter  be  eonclnalve  Bvidetm  u 
to  tbe  ace  of  aaid  dtizan  <»  fnedmtn." 


SI 


.  Ollcreate,  Llule 


ClUienablp  eertlllcate  laaaed— 
S Jooe  Bth.  1888. 


June  »/W. 


GUcrease  Insists  tbat  the  entt;  "June 
9/90,"  Dear  tbe  lower  right-hnnd  comer  of 
tbe  enrollmeiit  card,  slgrUSes  that  the  appli- 
cation for  bis  eprollment  was  made  on  June 
9,  1889:  that  In  giving  bis  nge  as  "9,"  the 
roll  declared  him  to  be  exactly  9  fears  old 
on  June  9,  1899;  and  that,  conseqnently.  In 
the  absence  of  other  evidence  to  the  contrary 
la  the  enrollment  record,  he  must  be  deemed 
to  bsve  been  under  age  on  February  8,  1011. 

Bnt  there  was  no  declaration  or  flndlnR  of 
fact  by  the  Commission  that  Ollcrease  was 
•XBcUy  9  years  old  on  June  9,  1800.  Tbe 
declaration  that  a  person  Is  9  years  of  age 
Btgnlflea,  In  the  absence  of  conditions  requir- 
ing exact  spedflcatlon,  merely  that  he  has 
reached  or  irassed  the  ninth  annlTersary  of 
bis  birth  and  Is  still  less  than  10  years  old. 
Hiere  was  neither  a  statute  nor  a  regula- 
tion of  the  Commission  which  required  an 
exact  Bpeci&catlon  of  age.  Nor  did  the  print- 
ed blank  used  for  the  enrollment  provide  a 
■pace  either  for  entering  tbe  date  of  appli- 
cant's birthday  or  for  entering  the  uumber  of 
months  and  days  by  whtdi  bis  age  exceeded 
s  full  year.  Furthermore,  the  airollment 
card  Itself  bears  positive  evidence  that  It  did 
not  purport  to  represent  the  applicant  as  be- 
ing exactly  9  yeors  old  on  the  day  of  appli- 
cation. For  this  same  card  records,  in  like 
manner,  on  the  assumed  date  of  application, 
also  tbe  ages  of  his  mother,  of  three  brothers, 
and  a  slater.  Is  tbe  coort  expected  to  believe 
that  the  Coinmlsalon  found,  that  the  six 
members  of  the  family  were  all  bom  on  the 
9tb  day  of  June? 

GUcrease  Insists,  however,  tbat  the  act 
makes  the  enrollment  record  not  merely 
"condnsiTfl;"  bnt  the  exclusive  "evidence  as 
to  tbe  age"  of  the  dticen;  or.  In  other  words, 
that  Congress  has  provided,  not  a  mle  of 
erldeoc^  but  tbe  following  rale  of  sabstan- 
tlTe  law:    'Wbenever  a  member  ot  the  Five 


Civilized  Trlbea  Is  stated  In  ttie  enrollment 
record  to  be  a  certain  number  of  years  old 
and  the  day  of  bis  enrollment  is  atated  there-  8 
in,  be  shall  be  nnable  'to  convey  his  lands  so  • 
long  as  tbe  rolls  do  not  show  affirmatively 
that  he  Is  21  years  old.  For  this  contention 
there  Is  no  support  In  the  words  of  the  stat- 
ute; nor  Is  there  any  In  reason.  As  welt  ml^t 
It  be  contended  that  where  the  record  atatea 
the  nnmber  of  tbe  applicant's  years,  but  gives 
only  the  year  and  not  the  day  or  tbe  month 
of  the  application  of  enrollment,  evidence 
could  not  be  Introduced  to  show  that  the  ap- 
plication was  made  before  December  Slst  of 
the  year  given,  or  that  If  no  age  whatever 
appeared  In  the  enrollment  record  the  dtl- 
zen  must  for  21  years  after  the  date  of  enndt 
ment  be  conclusively  presumed  to  be  a  minor. 
The  enroltiDNit  record  I^  of  course,  conclu- 
sive as  to  that  which  It  In  terms  redtee  or 
which  la  necessarily  Implied  from  the  words 
and  figures  naed.  But  there  is  no  Indication 
of  an  Intention  on  the  part  of  Congress  that 
facts  not  inconsistent  wltb  the  redtala  of 
the  record  shall  not  be  proved,  wbenev« 
relevanL  The  roll  had  already  been  held  to 
be  practically  conclusive  as  to  facts,  the  de- 
termination of  which  was  a  condition  prec- 
edent to  enrollment.  Compare  United  States 
V.  Wildcat,  244  D.  S.  Ill,  37  Sup,  Ct.  661,  61 
L.  Ed.  1024.  The  purpose  of  section  3  of  the 
Act  of  May  27,  JOGS,  seems  to  have  been 
simply  to  make  the  record  conclusive  as  to 
age  in  so  far  as  it  purports  to  state  age.  The 
cases  In  the  lower  federal  courts,  the  recent 
decisions  In  tbe  Supreme  Court  of  Oklahoma, 
and  tbe  great  weight  of  all  the  authorities 
support  the  proposition  that,  when  the  age 
is  stated  simply  in  years  or  whenever  the  age 
is  not  stated  definitely  by  the  addition  of  th« 
months  or  days,  other  evidence  may  be  In- 
troduced to  supplement  the  record  by  prov- 
ing these  and  thus  establisb  the  exact  data 
of  birth.i 
Affirmed. 


•  Btch«a  V.  ChrniT,  2K  Ted.  IH.  lU  C.  C.  A.  EM; 
UcDbdIbI  t.  HalliDd.  £»  Fed.  MS.  1«  C.  C.  A.  Ul; 
Cuihlns  V.  McWatan  (Okl.,  ITS  Pac.  83S:  Tyrell  T. 
BbaSer  (Okl.)  17<  Pee.  1074;  Jordaa  t.  Jordsn 
(Okl.)  in  Pac  7bi;  Haffner  t.  Harmon  (Okl.)  US 
Pac.  «0.  Conipan  alao  MutchlaoD  v.  Brown  (Okl.) 
1(7  Pac.  tU.  t»:  JackBOD  v.  Lair.  48  Okl  Ml.  lEB 
Pac.  m.  Tor  earliar  case,  contra,  at«  Rica  t.  Ad- 
daraon,  »  Okl.  ITS,  131  Pnc.  1110.  Compara  elao  LU 
nUD  V.  Back,  El  Okl.  117.  IGl  Pao.  tH;  Henlar  v. 
DaTla  (Okl.)  IM  Pac.  B37.  S3S. 

Tba  petitioner  In  bla  briat  acta  out  a  number  et 
lettera  tnia  tba  L^nd  Dspartmeat  on  tba  queatloD 
of  whetlier.  under  aectton  i.  tha  date  of  appltCHtloa 
la  to  be  conaldered  the  data  ot  birlb,  vbeu  date  el 

tba  qusatlon  la  conaidered  It  la  atited  lo  affect,  aa 
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No.  142. 

1.  CoHsnTDTiouAi.  Law  «=3290(3)— Due  Pro- 
cess—Street   IliPEOVKMBNT— A88EaaMZNT— 

Notice  akd  Hxabiro— "Lj:oi8i:.ativb  Act." 
The  charter  of  the  city  of  St.  Louis,  adopt- 
ed by  vote  of  the  people  uoder  autborit;  of  the 
ConstiCutioQ  of  MiiBoari.  ie  in  «(Icct  «  "legisla- 
tl*a  act,"  within  the  principle  that,  when  an 
■saessment  la  made  In  accordance  with  a  fixed 
rule  adopted  b;  a  iGgielative  act,  opportunity 
to  be  heard  in  advance  on  queation  of  amount 
and  extent  of  aaieiBment  and  benefit*  la  not 
eaaential  to  due  proceaa. 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  Fhraaes,  First  and  Second  Series,  Legisla- 
tive  Act] 

2.  CouBTi  «S3399(1)— Ebbob  to  Statc  Coubi 

— IjUESrlONB  Rkvikwabia 
On  error  to  the  state  coart  on  the  (Touud 
tbet  asaesBment  for  street  improvement  violat- 
ed the  Fourteenth  Amendment,  dedaion  of  state 
court  as  to  manner  of  laying  out  district  and 
whether  It  conformed  to  charter  la  condualve. 

S.  CoNSTiTOTioHAi,  Law  4»233— Equai.  Pbo- 
TECTios  ~-  Dec  Pbocbss  —  Stbxet  Imfbovx- 

ItE  NTS— A  BSEBSMKIITB. 

Attack   on   the   system   authorised   by   St. 
Louli  City  Charter  of  assessins  three-fourths 
of  coat  of  atrset  improvement  on  abutting  prop- 
erty accordlnf  to  area,  aacertalned  by  prescrib- 
ed method,  aa  denying  the  protection  aOTorded 
by  the  Fonrteentb  Amendment,  can  only  si 
ceed  if  it  has  produced  reeulta  aa  to  tbe  co 
plaining  party's  property  palpably  arbitrary 
groaaly  unequal. 


Suit  by  tbe  RnecUng  Construction  Com- 
pany against  William  W.  Wlthnell.  Judg- 
m^tt  for  plalntiti  waa  affirmed  by  the  Su- 
preme Court  of  Missouri  (269  Mo.  546,  191  S. 
W.  6S5),  and  defendant  brings  error.  Af- 
firmed. 

Messrs.  B.  T.  Allen  and  0,  B.  Allen,  both 
of  St.  Louis,  Mo„  for  plaintiff  in  error. 

Messrs.  Frank  B.  Coleman  nod  George  M. 
Blocic,  both  of  St  Lonis,  Mo.,  for  defendant 
In  error, 

J. 

*  Mr.  Justice  DA.1  delivered  the  opinion  of 
the  Court 

The  construction  company  brought  salt  to 
enforce  the  lies  of  twelve  tax  bills  issued  on 
acconnt  of  the  cost  of  paving  a  portion  of 


Bhal]  be  BO  constmad  "Cot  the  pnipoiM  of  the 
STDment.''  Thli  ioem  not  purport  to  b*  a  resulL 
reached  on  a  caretul  IntarpretaUaD  ol  the  act;  but 
ma  apparently  adoptad  iliDplr  ai  a  practical  work- 
IBS  rule  at  llu  Dapartmant.  UcDaolel  v.  Holland, 
BO  F«d.  Wfi,  »4S-9E0,  1«  C.  a  A.  119. 


Broadway  In  the  dty  of  St  Louis.  Wlth- 
nell, plaintiff  in  error,  is  tbe  owner  of  prop- 
erty assessed,  fronting  on  Broadwo;,  being 
five  lots  in  dty  block  No.  2069,  five  lots  In 
dty  blo<^  No.  2008,  and  unplatted  prvperty  la 
city  blocks  Nos.  2620  and  2021. 

The  validity  of  the  tax  bills  was  afilnned 
by  tbe  Supreme  Court  of  Missouri  Rneck- 
ing  Const  Co.  v.  Witbnell,  269  Mo.  M6,  191 
~7.  685.  The  case  Is  here  because  of  al- 
leged violation  of  the  Fonrteentb  Amend- 
ment to  the  federal  Constitution  in  assessing 
the  Uen  of  these  tax  billa  upon  plalntUC  In 
error's  property.  The  assessment  was  levied 
in  accordance  with  the  charter  of  the  dty  of 
Iiouis.  An  aasesament  for  Improving  other 
portions  of  the  street  than  are  here  involved, 
made  under  the  terms  of  the  St  Louis  char- 
ter, was  before  this  court  la  Gsst  Realty  Com- 
pany V.  Schneider  Granite  Company,  240  U.  S. 
55,  36  Sup.  Ct  254, 60  L.  Ed.  523.  In  that  cose 
lasessment  was  held  invalid  in  part  Aft- 
er being  remanded  to  the  Supreme  Court  of 
Miasourt,  and  a  second  Judgment,  the  case 
was  again  before  this  court  245  C.  S.  288, 
38  Sup.  Ct  12^  62  L.  Ed.  292. 

The  method  of  making  assessments  under 
the  charter  of  the  dty  of  St  Louis,  as  stated 
In  Oast  Realty  Company  v.  Schneider  Qranlte 
Company,  supra,  is  as  follows :  One-fourth 
of  the  total  cost  is  levied  upon  all  the  prop- 
erty trontfug  upon  or  adjoining  the  Improve- 
ment according  to  frontage  and  three-fourths 
according  to  area  ascertained  as  follows: 

"A  line  shall  be  drawn  midway  between  the 
street  to  be  improved  and  the  next  parallel  or 
convergiu's  street  on  each  side  of  tbe  street 
to  be  improved,  which  line  shall  be  the  bound- 
ary of  the  district  except  as  hereinafter  pro-g 
*vided,  namely:  If  the  property  adjoining  the* 
street  to  be  improved  is  divided  into  lota,  tbe 
district  line  aball  be  so  drawn  aa  to  include  the 
entire  depth  ol  all  lots  fronting  on  tbe  street 
to  be  improved.  *  *  *  If  there  is  no  paral- 
lel or  converging  street  on  either  aide  of  the 
street  improved,  tbe  district  lines  shall  be 
drawn  three  hundred  feet  from  and  parallel  to 
the  street  to  be  improved;  but  it  there  be  a 
parallel  or  converging  street  on  one  side  of  the 
street  to  be  improved  to  fix  and  locate  the  dis- 
trict line,  then  tbe  district  line  on  the  other 
aide  shall  be  drswn  parallel  to  tbe  street  to 
be  improved  snd  at  the  average  distance  of  the 
opposite  district  line  so  fixed  and  located." 

In  tbe  Gast  Realtj'  Company  Case  the  area 
assessment  was  held  invalid  because  It  as- 
sessed a  large  and  dl8pr<^;K>rtlonate  part  of 
the  plaintiff  In  error's  property.  The  mem- 
orandum appended  to  the  opinitm  shows  that 
the  foot-front  asBeBsment  was  not  disturbed. 
And  see  the  subsequent  consideration  of  the 
matter  in  Schneider  Granite  Company  v. 
Gast  Realty  Company,  245  D.  8.  288,  38  Sup. 
Ct  125,  62  L.  Ed.  292,  supra. 

[11  In  support  of  the  constitntliMUil  objec- 
tion it  is  contended  Uiat  the  plalntUf  in  error 
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irtB  not  allowed  to  be  heard  aa  to  the  validi- 
ty and  apportionment  of  the  aaseesment,  and 
was  tberefore  denied  due  process  of  law. 
•  Tbe  ctiarter  proTlslon  for  notice  and  bearing 
§l8  Inserted  In  tlie  margin.^  But  wlietber  a 
•property  owner  Is  entitled  to  be  "heard  in 
advance  npon  the  qnestlons  of  benefit  and 
apportionment  depends  npon  the  anthort^ 
nuder  which  the  aasessnient  is  made.  When 
'  the  assessment  Is  made  in  accordance  with  a 
fixed  rule  adopted  tj  a  legislative  act,  a 
property  owner  Is  not  entitled  to  be  heard  In 
advance  on  the  qneetlon  of  the  amonnt  and 
extent  of  the  aaseesment  and  the  benefits 
conferred.  French  v.  Barber  Asphalt  Pav- 
ing Ca.  181  D.  S.  324,  21  Sup.  Ct  625,  4B  L. 
Ed.  879;  Embree  v.  Kansas  City  Road  Dis- 
trict, 240  U.  S.  242.  ae  Sup.  Ct  317, 
L.  Ed.  624;  Wagner  V.  Baltimore,  238  U, 
S.  207.  217,  218,  36  Sup.  Ct  66,  60  L.  Ed. 
230,  and  cases  cited.  We  are  of  opinion 
that  the  assessment  made  in  accordance 
with  the  rule  of  the  St.  Louis  chsrter 
was  legislative  in  character  and  required 
no  previous  notice  or  preliminary  bearing  as 
to  the  nature  and  extent  of  benefits  In  order 
to  maintain  Its  conatitutloDal  validity.  The 
charter  of  the  city  of  St  Louis  was  adopted 
by  a  vote  of  the  people  nnder  state  constlta- 
tlonal  authority.  It  was  nnder  ctmsldera. 
Hon  In  St.  I^uls  v.  Western  Union  Telegraph 
Co..  149  U.  S.  465,  13  Sup.  Ct  990,  37  L.  Ed. 
810.    This  court  said: 


1  ordlDsnca  for  tbe  conitruEtion  or  racon- 
inj  "trcrt,  kTmue,  boularard,  KlleT  ol 
public  bIshwsT  o(  tha  cltj,  Ihsll  bit  paned  unlm 
ncommended  by  tba  boird  ot  public  ImproTemesti 
■■  bereiaaltn'  provided.  TlM  brard  aba]]  dnlsnat* 
A  dA7  on  whtch  ther  will  hold  a  public  nwatlui 
ooDalder  tba  Improtement  of  any  deslgnMed  itrOBt*. 
■Tenuct,  boulevards,  alley*  or  public  blsbwayi  by 
Cntdlax  or  reKTBdlUB,  hr  oonatrucUDK.  or  noon- 
atructloc.  by  pavlnc  or  repaTlUE  tbo  roadway.  In- 
clodlDg  croei-walka  and  IntanectlODa,  aud  aball  rIti 
two  WMki'  public  aotlce.  Ip  the  papan  doing  tti« 
«lty  printing,  of  tba  time,  place  and  matter  to  b* 
conildered,  itatlne  in  aucb  notice  tba  kind  oE  mate- 
rial and  maaner  ot  conatructlon  propoaod  to  bo  uaed 
(or  tba  wearlDf  aurCace  ot  aucb  ImproTemant.  Darn- 
ing more  than  ona  kind  of  material  or  manner  ol 
conatTuctlon,  If  tha  board  dsema  It  adTlaabla  «o  tu 
to,  and  alao  tba  claaa  of  apeclflcatlon  and  plan  for 
neb  work,  which  apeclBcatlon  and  plan  ahall  be 
•pproTed  by  laid  board,  and  Sled  In  Iti  olIlc< 
within  atteen  daya  after  aucb  public  meatlng 
awBon  of  the  major  part  of  the  area  of  the 
made  taxable  by  Ihla  article  for  aucb  ImproiamaDt, 
ahatl  flla  In  the  offlca  of  ths  board  of  publla  Im- 
proTCmentt  their  written  remonstrance  agalast  tbe 
propoaed  Inipru.tiUbQt.  or  asalnat  the  material 
manner  thereof,  the  board  ahalt  conalder  aucb  re- 
monatrance,  and  If  eald  board  aball.  by  a 
third*  vote,  at  a  regular  meeting,  approve  of  tba 
Impronment,  material  or  manner  remonatrated 
agalnit.  they  aball  cause  an  ordinance  for  the  aami 
to  be  prepared  and  report  [be  game  with  Che  rea- 
«oni  for  their  action  and  the  remonstrance  to  tha 
aMembly.  If  each  majority  fall  lo  remonatrata 
wltbln  BReen  daya  or  aball  petition  tbe  board  tor 
the  Improvement,  aald  board  may  by  a  maJarlCy  TOta 
approve  the  iama.  and  aball  cause  an  ordinance  to 
b*  prepared  and  raportad  to  the  aaaembly  therefor." 


npreme  cootrol,  •and  it  delegate  to  nranld-* 
pal  corporatfcSli  audit  measure  thereof  as  It 
deems  best  The  city  of  BL  Lonl*  occupies  a 
unique  position.  It  does  not  like  moit  dtles, 
derive  Its  powers  by  grant  from  the  Lcglala- 
ture,  but  It  framed  its  own  charter  nnder  ex- 
press authority  from  the  people  of  the  state, 
given  in  the  Constitution.  Sectione  20  end  21 
of  article  9  of  the  ConadtntioE  ot  187B  of  the 
■tate  of  Missouri  authorized  the  election  of  13 
freeholders  to  prepare  a  charter  to  be  submit- 
ted to  the  qualified  voters  of  the  dty  which, 
when  ratified  by  them,  was  to  'become  the 
organic  law  of  tbe  dty."  •  •  •  In  puriusnce 
of  these  provtsions  of  the  Oonstitntion,  a  char- 
ter waa  prepared  and  adopted,  and  is  therefore 
'the  organic  law'  of  the  dty  of  St.  Louii,  and 
the  powers  granted  by  it,  so  far  aa  they  ar» 
a  harmony  with  the  ConsUtution  and  laws  of 
the  state,  and  have  not  been  set  aside  by  any  ^ 
act  of  the  Oeneral  Assembly,  are  the  powef* 
vested  In  the  dty.  This  charter  la  an  organ- 
ic act  so  defined  in  the  Constitution,  and  is  to 
b«  construed  aa  organic  acts  ere  construed*  ' 
The  dty  is  in  a  very  just  seoae  an  'imperium  In 
imperio.'  Its  powers  are  self-appointed,  and 
the  reserved  control  existing  in  the  Oeneral 
Assembly  does  not  take  away  this  peculiar  fea- 
ture of  its  charter." 

Tbe  same  view  has  been  repeatedly  declar- 
ed by  tbe  Supreme  Court  of  Missouri.  In 
Meier  v.  St  Louis,  180  Mo.  391,  409.  79  S.  W. 
9SS,  that  court  declared,  citing  Its  previous 
decisions,  that  tbe  charter  ot  St  Louis; 
adopted  under  the  Constitution,  had  as  re- 
spects local  assessments  all  tbe  force  of  l«sls- 
latlve  acts. 

We  reach  the  conclusion  that  the  ettaclE 
upon  the  validity  of  the  assessment  for  want 
of  advance  notice  of  hearing  as  to  benefits 
must  falL 

[1,  3]  Regarding  tbe  front-foot  method  of 
assessment  as  being  unasaallable  under  tbe 
previous  decisions  of  this  court  (240  U.  8. 
and  245  V.  S.,  supra),  we  come  to  consider 
the  area  asseasmuit  Objections  based  onj" 
the  manner  of  laying  'out  the  district,  and* 
whether  It  conforms  to  tbe  plan  outlined  In 
the  dty  charter  are  conclusively  disposed  of 
by  the  decisions  ot  the  state  court  We  have 
to  deal  only  with  the  questions  raised  as  to 
the  alleged  denial  of  the  protection  afforded 
by  tbe  Fourteenth  Amendment  An  exam- 
ination of  the  plat  made  part  ot  tbe  record, 
and  reproduced  in  the  briefs  oC  counsel, 
shows  that  owlDg  to  the  curvatures  In  Broad- 
way and  the  relation  thereto  of  coaverglng 
and  parallel  streets,  the  assessing  district 
laid  out  In  accordance  with  the  charter  If 
of  Irregular  outline.  The  lota  assessed  are 
by  no  means  uniform  In  size,  nor  Is  their  re- 
lation to  the  Improvement  uniformly  allhe. 
Some  bloclcs,  Induding  some  of  the  plaintiff 
In  error's,  are  not  subdivided  Into  lots,  and 
are  Irregular  in  shape.  But  we  are  not  pre- 
pared to  hold  that  tbe  assessment  dtetrict 
was  so  laid  out  with  reference  to  plaintiff  In 
error's  property  as  requires  this  court  to  de- 
clare tbe  application  ot  the  area  rule  a  denl- 
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al  at  doe  process  of  tew,  or  of  tli«  equal  pro- 
tocUiHi  of  tbe  iBws.  Tli&t  tbe  asseBament, 
owing  to  the  dlfflcnltlea  of  the  sltnatlon, 
made  Inequalitlea  InevI table,  is  apparent. 
nie  Supreme  Coart  of  tbe  state  flnds,  and 
we  are  not  prepared  to  disturb  Its  condu- 
Bion,  that  the  property  east  and  west  of 
Broadway,  In  the  enbdlTialon  of  the  same 
for  the  parposes  of  assessment,  waa  treated 
with  fairness  and  with  as  much  eqaallty  as 
the  situation  permitted.  Tbe  attack  upon 
I  confltitntlonal  grounds  because  of  tbe  system 
which  the  (diart»  aathoriied  In  maUng  the 
asseasment  can  only  succeed  if  It  has  pro- 
dnced  results  as  to  plaintiff  In  error'a  prop- 
erty palpably  arbitrary  or  grossly  nnequal. 
Thla  system  has  been  sustained  In  many  de- 
cisions In  tbe  Supreme  Court  of  Missouri,  and 
'  has  long  been  enforced  In  practice  In  tltat 
«tat&  Its  application  In  the  Instance  passed 
upon  In  Oaat  Eeolty  Company  v.  Scbndder 
Granite  Company,  240  C.  S.  55,  36  Svp.  Ot 
264,  60  L  Ed.  523,  supra,  was  found  to  woiic 
so  arbitrarily  as  to  require  an  avoidance  of 
E  tlie  area  assessment  upon  con8tltntl<mai 
'  grounds.  The  *frontage  rule  of  assesament, 
DOW  generally  In  use,  has  been  frequently 
anatalned  by  the  decisions  of  this  court.  It 
may  and  does  In  some  instances  work  In- 
equalities In  benefits  conferred  upon  prop- 
erty assessed.  Id  the  present  case  a  calcu- 
lation found  in  the  brief  of  the  defendant  In 
error,  tlie  correctness  of  whl(±  does  not 
seem  to  be  diallenged,  shows  tliat  if  the 
^vperty  Iiad  been  assessed  by  the  front-foot 
rule,  that  of  the  plaintiff  in  error  would  IiaTe 
had  a  larger  assessment  than  the  one  which 
resulted  from  the  method  ^nployed. 

Ibe  Supreme  Court  of  Hlssouri  found  that 
DO  evidence  was  offered  to  sustain  the  allega- 
tions of  the  cross-bill  that  tbe  taz-bllls  were 
conflacatory  or  disproportionate  to  the  bene- 
fits received  In  that  tbe  city  escaped  paying 
its  J^ist  proportion  of  tbe  cost  of  the  Im- 
provement because  of  Its  ownership  of  prop- 
erty within  the  dlBtrlcL 

We  are  not  prepared  to  say  that  the  plaln- 
tUf  in  error,  because  of  arbitrary  leglslatlTe 
action  or  the  abuse  of  power,  was  denied 
due  process  of  law  or  the  equal  protection  of 
the  laws  In  this  assessment. 
AtDrmed. 

(M  tJ.  B.  1-0) 

MISSODRI    ft    ABEAM8A8    LUHBBB    & 

MINING  CO.  T.  GEBENWOOD  DIST.  OF 

SEBASTIAN  COUNTT,  ARK.,  et  aL 


1.  jDoaKENT   ^9872— RiTiTAi— Dnxcrr. 

Revivals  of  jndfmeot  merely  keep  it  alivs 
and  permit  its  mforcement  beyond  die  period 
fixed  l>y  the  ststnta  of  llmitatlonB,  and  do  not 


2.  CoNsrmmoHAL  Law    ^=>l62--IiiPAiBiRa 
Obuoatioh    of   Contract— Pbo vision    or 

JUDOia^T  FOR  Intxbest. 
Acts  Ark.  1893,  p.  14fi,  pravidlnK  that  no 
judgment  rendered  or  to  be  rendered  asamit  a 
county  on  warrants  aliall  bear  interest  after 
passage  of  the  act.  does  not  impHir  the  obliga- 
tion of  contract.  In  violation  of  Conit.  art.  1, 
I  10,  as  reqiecta  a  prior  Judgment  on  non- 
interest-bearing  warrants,  tbougb  the  Judgment 
provides  for  interest  fnmi  data  at  a  spedfled 
rata. 

S.  Co  n  trnTUTioR Ai,  Iiaw  ^»163  —  Depriv- 
iito  or  Pbopertt  wtthout  Dua  PitoGRsa. 
Though  existing  judgment  against  a  county 
on  noDlaterest-bearing  warrants  provides  (or 
Interest  from  date  at  a  q>ectfied  rate.  Judgment 
creditor  la  not  deprived  of  property,  within  the 
Foorteentb  Amendment  by  Acts  Ark.  1893,  p. 
145,  providing  that  no  such  judgment  sh^  bear 
Interest  attar  passage  of  the  act. 


Mandamus  by  the  Hlssouri  &  Arkansas 
Lumber  &  Mining  Company  against  tbe 
Greenwood  District  of  Sebastian  county. 
Ark.,  and  others.  Mandamus  denied,  and 
plaintiff  brings  error.     Afflrmed, 

Messrs.  John  H,  Vanjlm,  of  Fort  Smith, 
Ark.,  and  B.  B.  Davidson,  of  Fayetteville, 
Ark.,  for  plaintiff  in  error. 

Mr.  Thomas  B.  Pryor,  of  Fort  Smith,  Ark., 
for  defendants  in  error. 

Mr.  Justice  McBBTNOLDS  delivered  the 
opinion  of  the  Court. 

Article  16,  I  1,  Conatltntlon  of  Arkanaaa 
(1874),  declares:  "Nor  shall  any  county,  dty,  ^ 
town  or  other  munldpaltty  ever  Issue  any  S 
tnterest-bearing  evidences  of  In'debtednesa."  * 
During  188S  (or  about  that  time)  Sebastian 
county,  for  the  benefit  of  Greenwood  dis- 
trict, issued  certain  non Interest-bearing  war- 
rants payable  "out  of  any  money  in  the 
treasury  appropriated  for  ordinary  purposes" 
of  wUdi  plaintiff  In  error  became  lawful 
btdder  and  owner.  It  sued  upcm  them  In 
the  United  SUtea  Circuit  Court,  Western 
District  of  Arkansas,  and  obtained  a  Judg- 
ment, January  26,  1891,  for  $13,70359,  "with 
interest  at  the  rate  of  six  per  cenL  per  an- 
num from  thla  date  until  paid  together  vrith 
all  Its  costa  In  and  atMut  this  case  laid  out 
and  expended."  So  tar  as  not  satisfied,  this 
was  revived  in  1900  and  again  In  1910 ;  and 
at  different  dates  from  1896  to  1914  the 
county  made  payments  thereon  aggregating 
ita  face  value  together  with  six  per  cent 
Interest  redtoned  to  March  21,  1893,  and  all 
costs. 

An  act  of  the  Arlcansas  legislature  k^ 


M  topla  ■b4  KBT-mniBKB  la  all  K  v-Numbarad  Dlgirt*  and  Indnai 


1S18) 


BEUPEKT  BROa  OO.  ▼.  DNITED  STATM 


203 


proved  Uarcli  21,  1898  (Act«  Ark.  1803,  p. 
145),  proTldea:  "No  Judgmeot  rendered  or 
to  be  Tioidered  against  any  count?  In  the 
state  cm  county  warrantB  or  other  evtdenceB 
of  county  Indebtedness  sball  bear  any  In- 
terest after  the  passage  of  this  act;"  and 
r^rlDE  upon  this  Inhibition  the  count; 
claimed  that  the  alxive-meattoned  paynents 
fully  dlschai^ed  tbe  Judcrment  agalnat  It. 
Thereupon,  May  23,  1916,  plaintiff  ia  error 
petitioned  the  court  below  for  a  tnandamne 
to  compel  payment  of  alleged  accrued  In- 
terest. Answering,  the  county  denied  fur- 
ther liability  and  thai  asked  for  an  order 
requiring  that  the  Judgment  be  aattsfled  of 
Tecard.  The  trial  court  refused  a  mandamus 
and  directed  satisfaction  as  prayed.  Wheth- 
er plaintiff  In  error's  rights  under  tbe  federal 
Constitution  would  be  violated  by  giving 
effect  to  the  statute  Is  tlie  only  question  pre- 
sented for  our  consideration.  The  Supreme 
Court  of  the  state  sustained  Its  validity  In 
Read  v.  MlssiEslppI  County,  68  Ark.  366, 
63  S.  W.  SOT,  86  Am.  8t  Rep.  202,  where  the 
^  precise  points  here  Involved  were  presented. 
!;  ri]  The  tvro  revivals  in  IBOO  and  1910 
•  tept  the  Judgment  'alive  and  permitted  Its 
enforcement  beyond  the  periods  fixed 
statutes  of  limitation.  Tbelr  entry  gave  It  no 
greater  efllcacy  than  It  possessed  what  first 
rendered. 

[1,  3]  Flaintltf  In  error  maintains  tbat  the 
eballenged  act  conflicts  with  section  10,  art 
1,  of  the  Conatltutlou  and  also  tbe  Fourteenth 
Amendment,  forbidding  a  state  from  deprlv- 
tng  any  person  of  property  without  due  pro- 
cess of  law;  but  we  think  tbe  contrary  Is 
settled  by  our  opinion  In  Morley  v.  I«ke  Shore 
RaUvay  Co.,  146  O.  S.  162,  168,  171,  18 
Sup.  Ct  S4,  M  (38  L.  Ed.  926).  There  tbe 
Judgment  directed  that  Interest  should  ac- 
crue from  Its  entry  without  mentioning  any 
rate,  tbe  statutory  one  then  being  seven  per 
centum ;  later  another  act  fixed  dz  per  cen- 
tum for  tbe  future  and  the  debtor  claimed 
.  boieflt  of  It  while  the  creditor  maintained 
that  to  permit  tbts  would  violate  both  tbe 
CoDtract  Clanse  and  Fourteenth  Amendment. 
Through  Ur.  Justice  Shlras  we  aald: 

"After  tbe  cause  of  action,  whether  a  tort 
a  bnAen  contract,  not  Itself  prescribing  Inter- 
est till  payment,  disll  have  been  merged  into  a 
Jndtment.  whether  interest  shall  accrue  upon 
the  judgment  is  a  matter  not  of  contract  be- 
tween the  parties,  but  of  legislative  discretion, 
which  Is  bee,  so  far  as  the  Oanstitation  of  the 
United  States  fs  concerned,  to  provide  tor  in- 
terest as  a  penalty  or  liquidated  damages  for  the 
nonpayment  of  the  judgment,  or  not  to  do  so. 
When  such  provision  is  made  by  statute,  the 
owner  of  the  Judgment  is,  of  course,  entitled  to 
the  Interest  so  prescribed  until  payment  is  re- 
cdved,  or  until  the  state  shall,  in  tbe  exercise 
of  its  discretion,  declare  thst  such  Interest  shsll 
be  chsnged  or  cease  to  accrue.  Should  tbe  stst- 
ntory  damages  for  nonpsyment  of  s  Judgment 
be  determined  by  a  state,  either  in  whole  or  In 


part,  the  owner  of  a  Judgment  will  be  entitled 
to  receive  and  have  a  vested  right  in  the  dam- 
ages which  shall  have  accrued  up  to  the  date 
of  the  legislative  diaoge ;  but  after  that  time  n 
his  rights  as  to  Interest  as  damages  are,  ss  when  >; 
he  first  obtained  his  Judg'ment,  just  what  the  * 
Legislature  chooses  to  declare.  He  has  no  con- 
tract whatever  on  the  subject  with  the  defend- 
ant in  the  judgment,  and  his  right  is  to  receiver 
HUd  the  defendant's  obligation  is  to  pay,  ss> 
damages,  Just  what  the  state  chooses  to  pr*- 
scribe.  •  •  •  The  discretion  exercised  by  the 
Iieglalsture  In  prescribing  what,  if  any,  damages 
shall  be  paid  by  way  of  compensation  for  delay 
In  the  payment  of  Judgments  is  based  on  Teasona 
of  public  policy,  and  is  altogether  outside  the 
sphere  of  private  contracts.  •  •  •  The  for* 
ther  contention  of  the  plaintiff  In  error,  that  he 
has  been  deprived  of  bis  property  wftbout  due 
process  of  Isw,  csn  be  more  readily  disposed  of. 
If,  as  we  bsve  seen,  the  plaintiff  has  actually 
received  on  account  of  hit  judgment  all  that  be 
is  mtitled  to  receive,  he  cannot  be  aald  to  bav« 
been  deprived  of  his  property." 

See  Bamltz  v.  Beverly,  163  D.  S.  11& 
129,  16  Sup.  Ct  1042,  41  L.  Ed.  93. 

It  la  insisted  that  as  the  Judgment  now 
under  consideration  apedfled  a  definite  In- 
terest rate  while  the  one  In  Morley  v.  I^eke 
Shore  Railway  Co.,  supra,  did  not,  the  doc- 
trine there  approved  Is  inapplicable.  To  this 
we  cannot  assent;  mere  recital  of  a  partic- 
ular rate  does  not  change  tbe  nature  of  tba 
charge  as  a  penalty  or  liquidated  damages. 

It  should  be  noted  that  tbe  county  war- 
rants, upon  which  plalntlS  in  error  sued, 
bore  no  Interest;  if  tbe  parties  bsd  lawfully 
stipulated  therefor,  a  dlfferoit  question 
would  have  been  presented. 

Tbe  Judgment  of  the  court  below  Is 

Affirmed. 


Koa.  187,  188. 

InniAits  «=>3— Tbeaties— FisHiifa  Riams. 
"The  right  of  taking  fish  at  all  usual  and 
accustomed  places  In  common  with  cltiseaa  of 
die  territory,"  reserved  to  the  lakims  T^bes 
by  the  tresty  of  June  9,  1865,  12  Stat  951, 
ceding  the  lands  occupied  by  them  on  the  north 
side  of  tbe  Columbia  river  In  Washington,  will 
be  construed,  sccording  to  Its  natural  meaning 
and  their  nnderstand^g  thereof,  as  shown  by 
their  habitual  acts  theresfter,  to  give  the  right 
to  fish  in  such  places  on  the  south  or  Oregon 
side  of  the  river,  In  tbs  country  of  another 
tribe,  with  which  similar  treaty  was  made  at 
about  tbe  same  time. 


B>n>t  «tb«r  ossea  *••  H 
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Appeals  from  tba  District  Court  o(  the 
TTnited  States  for  tlie  DUtrlct  of  Ore^n. 

Suit  by  the  Uolted  States,  as  trastee  and 
Soardlao  of  the  Confederated  Tribes  and 
Bands  of  Yakima  Indians  and  Nations,  and 
as  trustee  and  guardian  of  and  on  relation 
of  Sam  Williams,  and  Sam  Williams,  against 
the  Seufert  Broa  Company.  From  the  de- 
cree (233  Fed.  679)  defendant  appeals,  and 
the  United  States  talcea  a  cross-appeal,  which 
Is  atwodoned  and  dismissed.    Afflnned. 

Messrs.  H.  S.  Wilson,  of  Portland,  Or.,  and 
A.  S.  Bennett,  of  Salem,  Or.,  for  Seufert 
Bros.  Co. 

Ur.  Assistant  Attorney  General  Brown,  for 
the  United  States  and  another. 

*  *Mr.  Justice  GLABKB  delivered  tb«  opinion 
of  the  Court 

As  trustee  and  guaidtan  of  the  Xaldma 
Indians,  the  xoTemment  of  the  United 
States  Instltnled  this  suit  In  the  federal  Dis- 
trict Court  for  the  District  of  Oregon  to  re- 
strain defendant,  a  corporation,  its  officers, 
agents,  and  empiores,  from  interfering  with 
the  fishing  rights  la  a  described  locality  on 
the  south  side  and  bank  of  the  Columbia  liv- 
er, which  it  was  alleged  were  secured  to  the 
1  Indians  by  arUcle  3  of  the  treaty  between 
them  and  the  United  States,  concluded  Jnoe 
9,  18SG,  and  ratiSed  by  the  Senate  on  March 
8,  1859  (12  Stat.  951). 

The  District  Court  granted  In  part  the  re- 
lief prayed  for  and  found  as  fcdlows: 

Hat  the  "(allowinK  deocribed  portion  of  the 
Sonth  bonk  of  the  Columbia  river  in  the  county 
of  Wasco,  state  and  diatrlct  of  Oregon,  was  at 
the  time  of  the  treaty,  always  has  been,  and 
now  Is,  one  of  the  usual  and  accuBComed  fishing 
places  belonging  to  and  possesBed  by  the  Con- 
federated Tribes  and  Bands  of  Indians  known 
as  the  Taklma  Nation.    •    •    •  " 

And  the  court  further  decreed  that  the 
rights  and  privileges  to  fleh  In  common  with 
citizens  of  the  United  States  reserved  by  said 
Takima  Nation  and  guaranteed  by  the  United 
States  to  It  In  the  treaty  of  June  9,  ISSS,  ap- 
plied to  all  the  usual  and  accustomed  flshlng 
places  on  the  south  bank  or  shore  of  the  Co- 
lumbia river,  in  the  decree  described. 

An  appeal  from  the  decree  granting  an  in- 
junction brings  the  case  here  for  review. 

As  stated  by  counsel  for  the  appellant  the 
most  Important  question  in  the  case  Is  this: 
Did  the  treaty  with  the  Yakima  Tribes  of 
Indians  ceding  to  the  United  States  lands  oc- 
cupied by  them,  <mi  the  north  side  of  the  Co- 
lumbia river  in  the  territory  of  Washington 
and  reserving  to  the  Indians  "the  right  of 
taking  flah  at  ell  usual  and  accustomed  places 
aln  common  with  citizens  of  the  territory" 
H  live  them  the  right  to  fish  In  the  country  of 

•  another  *  tribe  on  the  south  or  Oregon  side  of 


the  river7  The  appeal  requires  the  construc- 
tion of  the  language  quoted  in  this  question, 
and  the  circumstances  Incident  to  the  mak- 
ing of  the  treaty  are  Important 

Fourteen  tribes  or  bands  of  confederated 
Indians,  which,  for  the  purposes  of  the 
treaty  were  considered  as  one  nation  under 
the  name  of  Yakima  Nation,  at  the  time  oC 
the  making  of  the  treaty  occopled  an  exten- 
sive area  In  the  territory,  now  state,  of  Wash- 
ington, which  is  described  in  the  treaty,  and 
was  bounded  on  the  south  by  the  Columbia 
river.  By  this  tresty  the  government  secur- 
ed the  relinquishment  by  the  Indians  of  aU 
their  rights  in  an  extensive  region,  and  In 
consideration  therefor  a  described  part  of 
the  lands  claimed  by  them  was  set  apart  for 
their  exclusive  use  and  benefit  as  an  Indian 
reservation,  and  In  addition  fishing  privileges 
were  reserved  to  them  by  the  following  pro- 
vision In  article  3: 

"The  excludve  right  of  taking  fish  in  all  the 
streams,  where  mnniiiK  through  or  bordering 
said  reservation,  is  further  secured  to  said  con- 
federated tribes  and  bands  of  Indians,  u  ^»o 
(Aa  right  of  taiing  fiih  at  all  bmwI  and  ae- 
oiMtomed  placet,  in  oommon  toith  oitit«n*  of  fAe 
territory,  and  of  erecting  temporary  bufldinyt 
for  ouring  fKem." 

This  treaty  was  one  of  a  group  of  eleven 
treaties  n^otlated  with  the  Indian  tribes  of 
the  northwest  between  December  26, 1854,  and 
July  le,  1855,  inclusive.  Six  of  these  were 
concluded  between  June  9th  and  July  leth. 
Inclusive,  and  one  of  these  last,  dated  June 
25th,  was  with  the  Walla-Walla  and  Wasco 
Tribes,  "residing  in  Middle  Oregon,"  and  oc- 
cupying a  large  area,  bounded  aa  the  north 
by  that  part  of  the  Columbia  river  In  which 
the  flshlng  places  in  controversy  are  located 
(12  SUt.  963).  This  treaty  contains  a  pro- 
vision for  an  Indian  reservation  and  one  sav- 
ing flshlng  rights  very  similar  In  Its  terms 
to  that  of  the  Yakima  treaty,  vie: 

"That  the  eidusive  right  of  taking  fish  In  the  3 
streams  running  throngh   and   'bordering  said  * 
reservation  is  hereby  secured  to  aaid  Indians ; 
and  at  all  other  usual  and  accuatomed  stations,  in 
common  with  citizens  of  the  United  States,  and 
of  erecting  suitable  honsea  for  curing  the  same." 

These  treaties  were  negotiated  In  a  group 
tor  the  purpose  of  freeing  a  great  territory 
from  Indian  claims,  preparatory  to  opening 
It  to  settlers,  and  It  la  obvious  that  with  the 
treaty  with  the  tribes  inhabiting  Middle  Ore- 
gon In  effect  the  United  States  was  In  a 
position  to  fulfill  any  agreement  which  It 
might  make  to  secure  fishing  rights  In,  or  on 
either  bank  of,  the  Ctriumbla  river  In  the 
part  of  it  now  under  ccmslde ration — and  the 
treaty  was  with  the  government  hot  with 
Indians,   former    occupants   of  relinquished 

The  District  Court  found,  on  what  was  Bof- 
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fldent  evidence,  tliat  the  Indians  living  on 
eacb  side  of  tlie  river,  ever  since  Uie  treaty 
was  negotiated,  tiad  been  accnstomed  to  cross 
to  tbe  otber  side  to  flsli,  that  the  membera 
of  the  tribes  associated  freely  and  intermar- 
ried, and  tliat  neither  claimed  exdnslve  con- 
trol of  the  flshlnK  places  on  either  side  of 
tbe  river  or  tbe  necessary  nse  of  the  river 
banks,  bat  nsed  both  in  common.  One  Indi- 
an witness,  says  the  conrt,  "likened  the  river 
to  a  great  table  where  all  the  Indiana  might 
come  to  partake." 

The  record  also  shows  with  snScient  cer- 
tainty, having  regard  to  the  character  of  ev- 
idence whicb  must  necessarily  be  relied  npon 
in  snch  a  case,  that  the  members  of  the 
tribes  designated  in  the  treaty  as  Taklma 
Indians,  and  also  Indians  from  the  sooth 
side  of  the  river,  were  accustomed  to  resort 
habitoally  to  the  locaUons  described  in  the 
decree  for  tbe  purposes  of  fishing  at  the  time 
the  treaty  was  entered  into,  and  that  they 
contlnned  to  do  bo  to  the  time  of  the  taking 
of  the  evidence  In  the  case,  and  also  that  In- 
dians from  both  sides  of  the  river  bnllt  hous- 
_  es  npon  the  south  bank  in  which  to  dry  and 
Scure  their  fish  during  the  fishing  season. 
■  *This  recital  of  tbe  facta  and  circomstances 
of  the  case  renders  It  nnneceBsary  to  add 
mndi  to  what  was  said  by  this  court  In  Unit- 
ed States  V.  Wlnans,  198  U.  S.  3T1,  2S  Sup. 
Ct  662,  W  L.  Ed.  1089,  In  vhlch  this  same 
provision  of  this  treaty  was  considered  end 
constmed.  Tbe  right  claimed  by  the  Indians 
In  tbat  case  was  to  fishing  privileges  on  tbs 
north  part  and  bank  of  the  Columbia  river — 
In  tills  case  similar  rights  are  claimed  on 
tbe  sonth  iwrt  and  bank  of  the  river. 

Tbe  difference  upon  which  tbe  appellant 
relies  to  distinguish  this  from  the  former 
case  is  that  the  lands  of  the  Takima  Indians 
were  all  to  the  north  of  the  river  and  there- 
fore it  Is  said  that  their  rights  could  not  ex- 
tmd  beyond  the  middle  of  tbat  stream,  and 
also  that  since  the  proviso  we  are  consider- 
ing, is  In  the  nature  of  an  exception  from 
the  general  grant  of  the  treaty,  whatever 
rights  it  saves  must  be  reserved  ont  of  the 
thing  granted,  and  as  all  of  the  lands  of  tbe 
Takima  tribes  lay  to  tbe  north  of  the  river 
It  cannot  give  any  rights  on  the  south  bank. 
But  in  the  former  case  (United  States  v. 
Winans,  supra),  the  principle  to  be  applied  In 
the  constmctlon  of  this  treaty  was  givoi  in 
this  statement; 

"We  win  constme  a  treaty  with  the  ladlans 
as  that  nnlettered  people'  understood  it,  and 
*as  justice  and  reason  demand  In  all  easM  where 


power  1b  exerted  by  the  strong  over  tbcee  to 
whom  they  owe  care  and  protectian.'  and  coan- 
terpoise  the  inequality  'by  the  auperior  justice 
wbleh  looks  only  to  the  mibstanco  of  the  right 
without  regard  to  technical  rules.'  IChoctaw 
Natloo  V.  D.  S.]  119  U.  S.  1  [7  Sop.  Ct.  76,  80 
I.  Ed.  806;  Jones  v.  Meehan],  1TB  U.  S.  1  [20 
Sop.  Ct.  1,  44  L.  Ed.  401}.>' 

How  the  Indians  understood  this  proviso 
we  are  considering  is  not  doubtfuL  During 
all  the  yeara  alnce  the  treaty  was  signed 
they  have  been  accnstomed  habitually  to  re- 
sort for  fishing  to  the  placea  to  which  tbe 
decree  of  the  lower  court  applies,  and  they 
have  shared  such  places  with  Indiana  of  oth- 
er tribes  from  tbe  sonth  aide  of  the  river 
and  with  white  men.  This  sbows  clearly  tbat 
their  understanding  of  the  treaty  was  tbat  S 
they  had  the  right  no  resort  to  these  flahLng  f 
grounds  and  make  use  of  tbem  In  common 
with  other  citizens  of  the  United  States— and 
this  is  the  extent  of  the  right  tbat  Is  secur- 
ed to  them  by  tbe  decree  we  are  asked  to  r»- 

To  restrain  tbe  Yakima  Indians  to  flshins 
on  the  north  side  and  shore  of  the  river 
would  greatly  restrict  the  comprehensive  lan- 
guage of  the  treaty,  whldi  glvce  tbem  the 
right  "of  taking  fish  at  all  usual  and  accus- 
tomed places  and  of  erecting  temporary  build- 
ings for  curing  tbem,"  and  would  substitute 
for  the  natural  meaning  of  tbe  expression 
used — for  the  meaning  which  It  is  proved  the 
Indians,  tor  more  than  fifty  years  derived 
from  it— the  artificial  meaning  which  might 
be  given  to  it  by  the  law  and  by  lawyers. 

The  suggestion,  bo  impressively  urged,  that 
this  construction  "Imposes  a  servitude  npcm 
the  Oregon  soil,"  is  not  alannlng  from  the 
point  of  view  of  the  public,  and  private  own- 
ers not  only  bad  notice  of  these  Indian  cns- 
tomary  rights  by  tbe  reservation  of  them  in 
the  treaty,  but  the  "servitude"  is  one  ex- 
isting only  where  there  was  an  habitual  and 
customary  use  of  the  premises,  whicb  must 
have  been  so  open  and  notorious  during  a 
considerable  portion  of  each  year,  that  any 
person,  not  negligently  or  wiUfally  blind  to 
the  conditions  of  tbe  property  he  was  pur- 
chasing, must  liave  known  of  them. 

The  cmly  other  qnestlons  srgued  by  the  ap- 
pellant relate  to  the  claims  which  counsel 
anticipated  would  be  made  on  tbe  cross-ap- 
peal by  the  government,  which,  however,  was 
abandoned  before  oral  argument  and  must 
be  dismissed.  It  results  that  the  decree  of 
the  District  Court  mnst  be 

Affirmed. 
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(Sabmittcd  Jan.   2S,  1910.     Decided   March  8, 
191&.) 

No.  181. 

Debdb  *=>S4— VrwDOB  ai*d  Puschabbb  *» 
231(9)  —  PuCB  OF  E«»BD— Cezation  op 
New  BxcoBDiita  Disnuor. 
tinder  Act  June  21,  1906,  makmf  «  ueir 
recording  district  29  Id  Indian  Territory  oat  of 
portion  of  old  district  20,  and  in  view  of  Act 
Feb.  19.  1903.  and  Mansf.  Dig.  Ark.  I8S4,  ) 
671.  made  applicable  to  Indian  Territory,  deed 
to  land  situated  In  new  district  could  not  be 
validly  recorded  In  old  district,  and,  it  so  re- 
corded, n-ns  not  notice  to  aubieqnent  pordias- 
ers,  thoi\cli  there  was  no  recording  office  in  new 
district  at  time  of  recording,  eapedally  since, 
If  deed  bad  been  recorded  as  soon  as  possible  in 
new  county,  it  would  have  been  in  time  to  af- 
ford notice  to  subsequent  purchaser. 


Action  br  James  E.  Wbltebead  against 
James  0.  Qalloway  and  otbere.  To  review 
s  Judgment  of  the  Supreme  Court  of  Okla- 
boma  (IDS  Pac.  1101),  BfBrmlng  a  Judgment 
for  dGfeDdant^  plalntlfC  brings  error.     Af- 

Mr.  Claude  8.  Arnold,  of  Buld,  Okl.,  for 
plaintiff  In  error. 

Mr.  B.  A.  Ledbetter,  of  Aidmore,  OU.,  for 
dafendants  In  error. 

f 

*Mr.  Justice  Day  dellv^ed  the  opinion  of 
the  Court 

This  Is  a  contest  between  claimants  to 
ownership  of  a  tract  of  land  cow  part  of 
Garter  connty,  Oklahoma,  and  prior  to  June 
21,  1906,  a  pert  of  the  twentieth  recording 
district,  Ryan  (office  of  tbe  recording  dis- 
trict, Indian  Territory.  Thereafter  It  was 
In  tbe  twenty-ninth  recording  district,  Dun- 
can (office  of  the  recording  district),  Indian 
Territory. 
The  facta  so  far  as  pertinent  are: 
On  the  twenty-seventh  day  of  June,  1906, 
WlUiam  Adams,  who  held  title  to  the  land, 
made  and  delivered  a  deed  for  the  same  to 
tbe  ptaintllf  in  error.  Whitehead,  which  deed 
Se  was  filed  for  record  In  the  ofBce  of  tbe  twen- 
•  tleth  recording' dlB*trlct  at  Ryan,  Indian  Ter- 
ritory, on  the  twenty-eighth  day  of  June.  1906, 
and  was  duly  recorded.  Afterwards  Adams 
and  wife  made  a  warranty  deed  of  tbe  f 
proiierty  to  James  O.  Galloway,  dated  No- 
vember 10,  1906,  and  recorded  November  22, 
1000,  in  the  office  of  the  twenty-ninth  record- 
lug  district  of  the  Indian  Territory  at  Dun- 
can. Gallowny  on  the  24th  day  of  December, 
1006,  convejed  the  same  to  Wlnfleld  S.  Press- 
gri>ve  and  bis  wife,  which  deed  was  recorded 


at  Duncan.  Pressgrove  aud  wife  executed 
to  tbe  TraveleTB'  Insurance  Company  of 
Hartford.  Connecticut,  a  mortgage  on  the 
land  dated  March  22,  190T,  recorded  April 
S,  1907,  In  the  office  of  the  twenty-ninth  re- 
cording district  at  Dnncan,  Indian  Territory. 
Pressgrove  and  wife  executed  a  mortgage  to 
the  Atlilnson,  Warren  ft  Heniey  Company 
dated  March  22,  1907,  recorded  April  24. 
1907,  in  the  office  of  the  twenty-ninth  record- 
ing district  at  Duncan. 

On  June  21,  1906,  Congress  passed  an  act 
(34  Stat.  343): 

"That  in  addition  to  tbe  places  now  provided 
by  law  for  holding  courts  in  tbe  Southem  ju- 
dicial district  of  Indian  Territory  courts  sball 
be  held  in  tbe  town  of  Duncan,  and  all  laws  reg- 
ulating  the  holding  of  tbe  courts  in  the  Indian 
Territory  shall  be  applicable  to  the  said  court 
hereby  created  in  said  town  of  Dnncan.  That 
the  territory  next  hereinafter  described  sball 
be  known  as  recording  district  numbered  twen- 
ty-nine, beginning  at  a  point  wbere  township 
line  between  townships  two  and  three  north 
readies  tbe  east  bound sry  line  of  Oklahoma 
Territory :  thence  east  on  said  township  line 
twenty-four  miles  to  where  it  intersects  with 
range  line  three  and  four  west;  thence  south  on 
said  range  line  twelve  miles  to  wbere  it  Inter- 
sects the  base  line  between  townships  one  aorth' 
and  one  south :  thence  east  along  said  base  line 
six  miles  to  the  raoge  line  betweeo  ranges  two 
and  three  west ;  thence  south  twelve  miles  along 
said  range  line  to  tbe  township  line  between  3 
townsbipa  two  'and  three  south;  thence  west* 
thirty  miles  along  said  township  line  to  where  it 
intersects  with  tbe  east  line  of  Oklahoma  Ter- 
ritory: thence  north  along  said  line  twenty-tonr 
milea  to  the  place  of  beginning;  aud  the  place 
of  recording  and  holding  court  In  said  district 
ahail  be  Duncan." 

Prior  to  tlie  passage  of  thla  act  of  Congress 
tbe  lands  Involved  tn  this  case  were  located 
In  the  twentieth  recording  district  of  the 
Indian  Territory,  known  as  the  "Ryan  dis- 
trict." Bat  this  act  made  them  a  part  of 
the  twenty-ninth  recording  district,  known 
as  tbe  "Duncan  recording  district,"  On  Jane 
80,  1806,  C.  M.  Campbell,  who  was  tben  clerk 
of  the  United  States  Court  for  the  Southem 
District  of  the  Indian  Territory,  appointed 
C.  N.  Jackson  deputy  clerk  and  ex  officio  re- 
corder for  the  newly-created  twen^-ninth 
recording  district,  with  headquarters  at  Dun- 
can. C.  N.  Jackson  took  and  subscribed  the 
oath  of  office  and  filed  bis  bond  on  June  30, 
1906,  and  bis  appointment  was  duly  approved 
by  the  United  States  Court  at  Ardmore  on 
the  same  day.  He  arrived  at  Duncan  and 
first  opened  his  office  on  July  T,  1906,  and 
tbe  first  entry  made  upon  the  books  was  apon 
that  date.  No  recording  office  was  opened  at 
Duncan  prior  to  July  7,  1906.  when  C.  N. 
Jackson  arrived  and  opened  one. 

From  the  time  of  the  conveyance  of  the 
lands  to  Pressgrove  (December  24,  1906)  be 
has  been  in  the  actual  possession  thereof. 
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nie  loner  court  snd  the  Soprema  Court  of 
Okl&boma  dedded  In  favor  of  Oallowar  and 
his  successora,  boldlug  that  the  recording 
of  the  deed,  made  to  Whitehead,  at  Ryan, 
was  not  constructive  notice  to  the  subsequent 
purchasers.  163  Psc.  1101,  rehearing  denied 
without  opinion  1ST  Pac.  xxllL 

At  the  time  of  the  passage  of  the  statute  of 
June  21,  1906,  another  statute  provided  In 
effect  {Act  Feb.  19,  1908.  e.  707,  82  Stat.  841, 
10  Fed.  Stets.  [1st  Ed.]  130): 

fTbat  chapter  27  of  the  Digest  of  the  Statutes 
■of  Arkanma  of  18S4  be  extended  to  the  Indian 
Territorj  bo  far  as  the  aame  Is  applicable  and 
not  InconGiBteot  with  an;  law  of  Consress ;  that 
the  clerk  or  deputy  derk  of  tbe  nnited  State* 
court  of  each  of  the  courta  of  the  territory 
BhouJd  be  ez  offido  recorder  for  bis  district  and 
perform  the  duties  required  of  the  recorder  in 
the  chapter  of  MsniSeld'a  Diiest,  bereinafter 
referred  to.  The  duty  was  placed  on  each'clerk 
or  deputy  clerk  to  record  in  the  books  provided 
for  the  office  all  deeds,  mortgases,  etc.  Instru- 
menta  theretofore  recorded  with  the  clerk  of 
the  United  Btatea  Court  for  tbe  Indian  Terri- 
tory were  not  required  to  be  again  recorded,  but 
should  be  transferred  to  the  indexes  without 
further  cost,  end  that  such  records  theretofore 
made  should  be  of  full  force  and  effect,  lliat 
whenever  in  said  chapter  (Mansfield's  Digest)  the 
word  "county"  occurs  there  should  be  substi' 
tuted  the  word  "district"  and  wherever  the 
words  "ststs"  or  "state  of  Arkansas' 
there  should  be  substituted  therefor  the  word* 
"Indian  Territory,"  and  wherever  the  words 
"clerk"  or  "recorder"  occur  there  should  be  sub- 
stitnted  the  words  "clerk  or  deputy  clerk  of 
the  United  States  court"  Tbe  statute  further 
provides  that  all  Instruments  o(  writing,  the  fil- 
ing of  which  la  provided  by  law,  should  be  re- 
corded or  filed  in  the  office  of  the  clerk  or  dep- 
uty derk  at  the  place  of  holding  court  in  the 
recording  district  where  said  property  msy  be 

Tbe  provislODB  of  MansOeld's  Digest,  whicb 
Congress  extended  to  tbe  Indian  Territory 
so  far  as  applicable,  provide  (Mansfield' 
Digest  1884,  c  27,  I  671): 

"No  deed,  bond,  or  instrument  of  writing,  for 
the  conveyance  of  any  real  estate,  or  by  which 
the  title  thereto  may  be  affected  In  law  or  equi- 
ty, hereafter  made  or  executed,  shall  be  good 
or  valid  against  a  subsequent  purcbsser  of  such 
real  estate  for  a  valuable  consideration,  without 
actual  notice  thereof;  or  against  any  creditor 
2  of  tbe  person  executing  such  deed,  bond,  or  in- 
•  stniment,  ob*taining  a  jodgmeut  or  decree,  which 
by  law  may  be  a  lien  upon  such  real  estate,  un. 
less  iuch  deed,  bond,  or  instrument,  duly  execut- 
cd  and  acknowledged,  or  approved,  as  la  or  may 
be  required  by  law,  sbsll  be  filed  for  record  In 
the  office  of  the  clerk  and  ex  officio  recorder  of 
the  county  where  such  real  estate  may  be  sit. 
uated." 

Consreaa  made  no  provision  wbereby  deeds 
to  lands  in  tbe  new  district  were  to  tie  re- 
corded at  Byan  in  tbe  old  district  pending 
tlie  opening  of  tbe  ofllce  In  the  new  district 
at  Duncan.    Tbe  prorlalon  «i  to  transfer  of 


recorded  Instruments  to  tbt  new  Indexes  32 
Stat  S42,  applied  to  instruments  theretofore 
recorded.  See  Bank  V.  Keys,  229  U.  S.  179, 
33  Sup.  Ct  042,  57  L.  Ed.  114a 

CBses  cited  by  plaintiff  tn  error,  wbere 
statutes  provide  for  the  organlEBtloii  of  new 
counties,  and  boIdluK  that  until  such  new 
counties  are  organized  tbe  place  for  record- 
ing is  the  old  county  where  the  lands  arft 
situated,  are  not  apposite.  Congreea  Itself 
declared  and  defined  the  new  recording  dis- 
trict, and  the  applicable  provisions  of  Hans- 
field's  Digest  provided  that  no  conveyance 
should  be  constmctlve  notice  against  a  sub- 
sequent purchaser  unless  such  deed  should  be 
filed  for  record  In  the  ofilce  of  tbe  clerk  and 
ex  offldo  recorder  of  tbe  district  where  the 
real  estate  was  situated.  The  statute  Is  ex- 
pUdt,  and  when  Whitehead  tnught  from 
Adams  the  requirem^it  of  tbe  law  was  plain 
that  the  deed  should  be  filed  for  record  at 
Duncan  In  the  new  district  See  Astor  v. 
Wells,  4  Wheat  466.  4  L.  Ed.  616.  But,  it  Is 
said,  at  the  time  of  the  conveyance  to  White- 
head, no  oBlce  had  been  established  at  Dim- 
can.  This  fact,  however,  did  not  continue 
Ryan  as  the  place  for  recording  deeds  for 
lands  In  the  new  district 

The  requirements  of  the  legislation  ar« 
positive,  making  Duncan  tbe  place  for  Bllng 
the  deed  In  the  new  recording  district  where 
tbe  lands  are  situated.  The  plaintiff  In  error 
urges  that  until  an  office  was  opened  at  Dun- 
can it  was  Impossible  to  record  a  deed  there,  jj 
This  *fact  does  present  an  anomalous  sltna-* 
tion,  not  to  be  remedied,  however,  by  Judicial 
construction  In  derogation  of  positive  and 
controlling  legislation. 

Moreover,  by  the  agreed  statement  of  facts 
It  appears  that  a  deputy  clerk,  who  became 
ex  offldo  recorder,  was  appointed  June  SO, 
1006,  and  opened  bis  office  for  the  transaction 
of  business  at  Duncan  on  July  7,  1906.  The 
conveyance  from  Adams  to  Qalloway  was 
made  on  November  16,  1906.  Had  White- 
head filed  his  deed  for  record  at  Duncan  aft- 
er tbe  recording  office  was  opened  there  and 
prior  to  November  16,  1B06,  Galloway  and 
the  subsequent  purdiasers  would  have  had 
constructive  notice  by  means  of  this  record 
of  the  prior  conveyance.  But  all  that  White- 
head did  was  to  file  his  deed  at  Ryan  after 
tbe  land  liad  become  part  of  the  Duncan  dis- 
trict After  the  opening  of  the  Duncan  of- 
fice, It  was  his  duty.  If  he  would  charge 
others  with  constructive  notice,  to  file  his 
deed  In  tbe  office  at  Duncan.  Had  he  dona 
this  be  would  have  had  a  conveyance  of  rec- 
ord whlcb  would  have  been  constructive  no* 
tlce  to  BUbeequent  purdiasers.  Such  con- 
structive notice  waa  not  conveyed  to  Oallo- 
way  and  the  subsequent  purchasers  by  the 
filing  of  tbe  deed  for  record  at  Byan  in  tbe 
old  district  It  results  that  the  Judgment  of 
tbe  Supreme  Court  of  Oklahoma  must  be 
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(H3  v.  S.  B) 

AIASKA  PAGIFIO  FISHE^RIOS  r.  TEBBI- 
TORY   OS*  AIASKA  (two  cajes). 


Under  JndidAl  Code,  |  1S4  <Comp.  St  | 
1129),  rclatinK  to  Jurisdiction  of  the  drentt 
Court  of  Appeala.  and  In  vleir  of  Becdoni  241 
and  247  (Comp.  St.  If  121S,  1224),  and  Comp. 
8t  I  35e4,  Bnd  laws  relatlns  to  Alaika,  deci- 
sion of  Clrcnit  Court  of  Appeals  of  Ninth  Cir- 
cuit on  appeal  from  Diattict  Court  of  Alaska  ia 
final,  and  not  reviewable  bj  Supreme  Court  on 
writ  of  error,  though  conatitutioiial  questions 
are  involved ;  the  court  having  ample  power, 
under  Judicial  Code,  |  240  (Comp.  SL  |  1217), 
to  review  on  certiorari  consUtutional  questions. 


AcUons  by  the  Territory  of  Alaaka  against 
the  Alaska  Pacific  Fisheries.  T*  review  a 
judgment  of  the  Circuit  Court  of  Appeals 
(236  Fed.  62,  149  0.  C.  A.  282;  230  Fed.  70. 
149  G  C.  A.  280),  afflrralng  a  Judgment  of 
District  Court  In  favor  of  the  Territory,  de- 
fendant brings  error.    Writ  dismissed. 

Messrs.  J.  A.  Hellenthal,  of  Juneau,  Alas- 
ka, and  Harvey  IS.  Friend,  of  WashiogtoD, 
D.  C,  for  plaintiff  In  error. 

Mr.  George  B.  Orlgsby,  of  Juneau,  Alaska, 
for  the  Territory. 

s 

*  'Hr.  Justice  DAY  delivered  the  ovinlon  of 
the  Court 

These  cases  were  argued  and  submitted  to- 
gether, nnd  may  be  disposed  of  In  a  single 
opinion. 

Id  caK  No.  117  Hie  action  was  brought  in 
the  District  Court  for  Alaska  to  recover  ition- 
eys  alleged  to  be  due  under  a  atatnte  Impos- 
ing a  tax  upon  prosecntlnK  the  business  of 
fishing  by  means  of  fish  traps  in  the  waters 


op  that  the  act  of  tbe  Alaska  Ejeglslature, 
under  which  the  suit  was  brought,  was  void 
under  the  act  of  Congress  creating  the  Leg- 
islature of  Alaska,  and  under  the  Constitu- 
tion of  the  United  States,  and  set  up  other 
defenses  not  Involving  the  Constitution. 

In  case  No.  118  the  Territory  brought  an 
action  to  recover  taxes  claimed  to  be  due  un- 
der an  act  of  the  Legislature  of  the  Terri- 
tory of  Alaska  for  prosecuting  the  business 
of  fishing  for  and  canning  salmon  In  Alaska. 
With  other  defenses  the  constitutionality  of 
the  law  was  contested  by  the  defendsnL 

Judgment  In  each  case  was  rendered  in 
the  District  Court  in  smna  in  excess  of  fSOO 


against  the  Alaska  Padflc  Fisheries.  Upon 
error  to  the  Clrcolt  Court  of  Appeals  for  the 
Ninth  Circuit  the  Judgments  of  the  District 
Court  were  affirmed.  236  Fed.  S2,  149  O.  O. 
A.  262 ;  23S  Fed.  79,  149  0.  C.  A.  28a 

Motions  to  dismiss  the  writs  of  error  wen 
flied  by  the  Attorney  General  of  the  Terri- 
tory upon  the  ground  that  the  Judgments  of 
the  Circuit  Court  of  Appeals  are  flnaL  Con- 
sideration of  the  motions  was  passed  to  the 
hearing  upon  the  merits.  A  determination 
of  the  motions  Involves  a  construction  ot  sec- 
tions of  the  Judicial  Code  regulating  appeals 
and  writs  of  error  in  the  District  Court  for 
Alaska  and  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  Section  134  of  the  Judi- 
cial Code  (Act  March  S,  1911,  c  231,  86  SUt. 
1134  [Comp.  St.  I  1125])  provides: 

"In  all  eases  other  than  thooe  In  wbldi  a 
writ  Of  error  or  appeal  will  lie  direct  to  the  Su- 
preme Court  of  the  United  States  as  provided 
in  section  247,  In  which  the  amount  involved 
□r  the  value  of  the  subject-matter  In  controversy 
sball  exceed  five  hundred  dollars,  and  In  all 
criminal  cases,  writs  of  error  and  appeals  shall 
lie  from  the  District  Court  for  Alaska  or  from 
any  diviaion  thpreof,  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  the  Judgments, 
orders,  and  decrees  ot  said  court  shall  be  final 
in  all  Buch  cases.  But  wliene^er  such  Circuit  g 
Court  *of  Appeals  may  desire  the  instruction  of* 
the  Supreme  Court  ot  the  United  States  apon 
any  question  or  proposition  of  law  which  shsll 
hsve  srisen  in  an;  such  case,  the  court  may 
certify  such  question  or  proposition  to  the  Su- 
preme Court,  and  tbereupon  the  Supreme  Court 
shall  give  its  instruction  upon  the  question  or 
proposition  certified  to  it,  and  its  instructloiis 
shall  be  binding  uiion  the  Circuit  Court  of  Ap- 


"Appeals  and  writs  ot  error  may  be  taken  and 
prosecuted  from  the  final  Judgments  and  decrees 
of  the  District  Court  for  the  district  of  Alaska 
or  for  any  division  thereof  dirert  to  the  Su- 
preme Court  ot  the  United  titates,  In  the  fol- 
lowing cnses:  In  prize  cases;  and  In  all  cases 
which  Involve  the  construction  or  application 
of  the  Constitution  of  the  United  States,  or  In 
which  the  constitutionality  of  any  law  of  tiie 
United  States  or  the  vslidity  or  construction  of 
any  treaty  made  under  its  authority  is  drawn  In 
question,  or  in  which  the  Constitution  or  Isw  of 
a  state  is  claimed  to  be  In  contravention  of  the 
ConeUtutiou  of  the  United  States.  Such  writs 
of  error  end  appeals  shall  be  taken  within  the 
same  time,  in  the  same  manner,  and  under  the 
same  regulations  as  writs  of  error  and  appeals 
are  taken  from  the  District  Courts  to  the  Su- 
preme CourL" 


"In  any  case  in  which  the  Judgment  or  decres 

of  the  Circuit  Court  ot  Appeals  la  not  made 
final  by  the  provisions  of  this  title,  there  shall 
be  of  right  an  appeal  or  writ  of  error  to  the 
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Sapnme  Oonrt  of  the  United  States  irliere  the 
mftttet  In  controTera;  BbBll  «xcMd  one  tbouMud 
dolUn,  iMddM  ooatM." 

It  ia  th«  contention  of  tbe  plaintiff  in  er- 
ror Out  under  section  241  tlie  Judgments  of 
tbe  drcalt  Court  of  Appeals  are  not  flnal 
and  there  Is  a  right  to  a  writ  of  error  from 
this  court,  ttaa  matter  in  controreiay  exceed- 

1  court 

with  the  Jnrisdlctlon  of  United  States  Dis- 
trii^  Courts  and  general  Jurisdiction  In  dvll, 
criminal,  equity,  and  admlraltj  causeai  4  U. 
S.  Comp.  St  I  SSM.  In  that  court  these 
suits  were  brought  to  recover  the  taxes  In 
question.  As  already  Indicated,  the  answer  In 
each  of  the  cases  raised  an  Issue  as  to  the 
constltntloDallty  of  the  statute  under  which 
the  taxes  were  tCTled,  and  the  question  which 
we  are  now  to  consider  Is:  Are  the  Judgments 
of  the  GIrcalt  Court  of  Appeals  final?  In  in- 
terpreting tbe  sections  ot  the  statutes  cou- 
troUing  tills  matter  resort  must  be  had  to 
the  laugusge  of  the  laws,  to  tbe  history  of 
the  legislation,  and  the  dedsions  of  this 
court  interpreting  the  Glrcnlt  Court  of  Ap- 
peals Act,  now  sabstaQtlally  carried  Into  tbe 
Judicial  Code,  in  so  far  as  tbe  same  are  ap- 
plicable. 
*The  sections  of  the  Judicial  Code  pertain- 
ing to  Alaska  had  their  or^ln  lu  prior  fed- 
eral legislation  concerning  the  territory.  The 
ctnnmlCtee  on  revision  of  the  laws  in  Its  re- 
port to  Congress  said  of  section  134: 

"nds  section  Is  drawn  from  section  202  of 
the  Criminal  Code  for  Alaska  (Act  March  8, 
1890,  e.  429,  SO  Stat.  1801),  and  from  sectiona 
004  and  600  of  the  CiTi]  Code  (Act  June  6, 
190O,  e.  786,  SI  Stat  414,  41S),  and  Rtates  what 
was  the  existing  law  on  the  subject  Those  por- 
tions of  the  sections  which  Buthotixa  th*  taking 
of  writs  of  error  and  appesla  direct  to  the  Sn- 
Iffeme  Gonrt  are  revised  In  section  247.  Por- 
merly  capital  esses  went  direct  to  the  Supreme 
Court  Section  247  was  so  modified  as  to  take 
from  the  Supreme  Court  Its  Jurisdiction  of 
capital  cases,  the  effect  being  to  vest  the  right 
to  review  on  a  wilt  ot  error  In  tbe  Circuit  Court 
of  Appeals.  Hds  is  accomplished,  so  far  as 
thia  section  is  concerned,  by  the  omission  of  the 
words  'other  than  capital'  after  the  words  'and 
in  all  criminal  cases.'  "  Note  by  Committee  on 
Kevision,  5  E^ed.  Stat.  Ann.  p.  644,  note  to  sso- 
tlon  1S4. 


the  Judicial  Code,  are  found  lu  31  Statutes 
at  Large,  pp.  414,  410.  These  sections  are  as 
follows: 

"See.  004.  Appeals  and  writs  of  srror  may  be 
taken  and  prosecuted  from  the  final  Judgments 
ot  the  DUtrict  Court  for  the  district  of  Alaska 
or  any  ^vision  tliereof  direct  to  the  Supreme 
Court  of  the  United  SUtes  In  the  following 
cases,  namely:  In  prize  causes  and  in  all  cases 
which  involve  the  constructitHi  or  application 
of  the  Constitution  of  the  United  States,  or  In 
8»  Suf.Ot.--U 


which  the  constltntionBlity  of  any  law  of  the 
United  States,  or  the  validity  or  coustrnction  of 
any  treaty  made  onder  Its  authority  is  draws 
In  question,  or  In  which  the  Constitution  or  law 
of  a  state  is  claimed  to  be  In  contravenUon  of 
the  Constitution  of  the  United  States;  and  that 
In  all  other  cases  where  the  amount  Involved  or 
the  value  of  the  subject-matter  exceeds  five  huD< 
dred  doUfln  the  United  States  Circuit  Court  of 
Appeal*  for  the  Ninth  Circuit  shall  have  Juris- 
diction to  review  by  writ  of  error  or  appeal  the 
final  Jndcments,  orders,  of  Uie  District  Court. 
"Sec.  BOB.  The  Judgments  of  the  Qrcult 
Court  ot  Appeals  shall  be  final  In  all  cases  com- 
ing to  It  from  the  District  Court,  but  whenever 
the  Judges  of  the  Circuit  Court  of  Appeals  may 
desire  the  Instruction  of  the  Supreme  Court  of 
the  United  States  upon  any  question  or  proposi- 
tion of  law  which  shall  have  arisen  In  any  case 
pending  before  tbe  (^cuit  Conrt  of  Appeals  on 
writ  of  error  to  or  appeal  from  the  District 
Court,  Judges  may  certify  such  question  or  prop- 
osition to  the  Supreme  Court,  and  thereupon 
the  Supreme  Court  shall  five  Its  Instmction 
upon  the  quesUons  and  propositions  certified  to 
It  and  its  instruction  shall  be  bindlog  upon  the 
(Xrcutt  Court  of  Appeals." 

A  reading  of  these  sections  sbowa  that 
two  dassea  of  cases  were  provided  for:  (1) 
Prize  cases,  and  cases  Invo^-lng  the  Consti- 
tution and  treaties;  (2)  other  caaes  wherein 
the  amount  involved  exceeds  $500.  In  tbeg 
first  •class  of  cases  appeal  or  writ  of  errorl 
was  to  this  court  direct  In  the  second  class 
of  cases  the  writ  of  error  or  appeal  was  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  Under  section  005 
the  Judgments  of  Hhe  Circuit  Court  of  Ap- 
peals were  made  flnal  In  all  cases  coming  to 
it  from  the  District  Court,  with  the  provision 
that  tbe  Circuit  Conrt  of  Appeals  might  cer- 
tify propositions  of  law  to  this  conrt  In  any 
cases  pending  before  it  upon  writs  of  error 
or  appeals.  The  like  provision  as  to  the 
finality  In  tbe  Circuit  Court  ctf  Appeals  was, 
we  think,  carried  Into  the  Judldal  Code  ia 
section  1S4  thereof,  and  a  writ  of  error  or 
appeal  to  this  court  was  allowed  where  tb« 
federal  Constltutton  was  InTolvcd,  under  tha 
provisions  ot  section  247.  In  section  131.  a» 
in  the  Alaska  Code  from  which  we  have  quot- 
ed, the  Judgmsit  of  the  Circuit  Court  of  Ap 
peals  was  made  final  "In  all  such  caaes" ; 
that  is.  In  cases  In  whldi  tbe  section  permit- 
ted appeals  or  writs  of  error  to  the  Circuit 
Court  of  Appeals. 

It  Is  true  that  section  134  begins  by  refer- 
ence to  cases  other  than  those  which  may 
come  to  this  court,  and  might  be  construed 
to  allow  appeals  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  only  tn  cases 
which  could  not  be  brouglit  directly  to  this 
court  But  bearing  in  mind  the  sources  of 
the  l^lslatlon  which  was  enacted  into  tha 
Judicial  Code  and  the  Interpretation  which 
this  court  has  placed  upon  the  Circuit  Court 
of  Appeals  Act  of  1891,  we  are  led  to  the 
conduslon  that  it  was  not  tbe  intention  o* 
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Con^resa  to  give  pnctlcallj  two  appeals  if 
the  class  of  caaes  whlcH  we  are  now  consid- 
ering. Under  section  0  of  tlie  GItcult  Court 
of  Appeals  Act  of  ISSI  (26  Stat  826.  c  GIT), 
direct  appeals  might  be  taken  tcotn  the  Dis- 
trict Courts  or  Clrcnlt  Courts  to  thla  court 
In  eases  which  InTolved  the  construction  or 
application  of  the  (institution  of  the  United 
States,  and  where  such  was  the  only  matter 
luToWed  an  appeal  could  not  be  taken  to  the 
Circuit  Court  of  Appeals,  Carolina  Glass 
Go.  T.  South  Carolina,  240  U.  S.  30e,  SIS,  86 
Sup.  Ct  2!>3,  00  L.  Ed.  658.  But  In  coses 
HWherela  issues  were  InTolved  affectlnK  the 
7 'construction  and  application  of  the  Conatl- 
totlon,  as  well  as  others  upon  which  the  caae 
might  go  to  the  Circuit  Court  of  Appeals  un- 
der the  Circuit  Court  of  Appeals  Act,  two 
appeals  were  not  allowed,  and  the  judgment 
of  the  Circuit  Court  of  Appeals  was  final  if 
the  case  was  taken  tbere,  and  the  jurisdic- 
tion originally  invoked  rested  solely  upon 
grounds  which  by  section  6  of  the  Circuit 
Court  of  Appeals  Act  (section  128,  Judicial 
Code  [Comp.  St  |  1120})  made  Ita  Judgment 
final.  Macfadden  v.  United  States,  213  U. 
8.  28S,  29  Sup.  Ct  400,  53  U  Bd.  801:  Rob- 
inson T.  Caldwell,  166  U.  8.  S59,  17  Sup.  CL 
S43,  41  L.  Ed.  T40 ;  Loeb  t.  Columbia  Town- 
ahlp  Trustees,  ITO  U.  S.  472,  21  Sup.  Ct  174, 
4fi  L.  Ed.  2S0;  American  Sugar  Ga  t.  New 
Orleans,  181  U.  S.  277,  21  Sup.  Ct.  646,  40 
L.  Ed.  859;  Boise  Water  Co.  t.  Boise  City 
(No.  2),  230  D.  S.  »8,  83  Sup.  Ct  1003,  57  L. 
Bd.  1400. 

Under  the  original  Alaska  Act,  cases  In- 
volving  the  application  of  the  Constitution 
were  directly  reviewable  tn  this  court,  and 
those  reviewable  by  the  Clrcalt  C^nrt  of  Ap- 
peals tor  the  Ninth  Circuit,  were  by  the 
terms  of  the  act  made  final  In  that  court 
The  Judidal  Code,  which  Is  primarily  a 
codification  of  former  statutes,  carried  the 
provlalons  of  theae  sections  into  that  Code 
With  the  change  which  made  all  criminal 
cases,  capital  aa  well  as  others,  final  in  the 
Circuit  Court  of  Appeals.  Itow  v.  United 
States,  233  U.  S.  681,  34  Sup.  Ct  689,  SS  L. 
Ed.  1102. 

We  think  Ciwgress,  In  enactiog  the  Judi- 
cial Code,  contemplated  no  diange  as  to  the 
finality  of  the  Judgments  of  the  Circuit  Coart 
of  Appeals  for  the  Ninth  Circuit  In  cases 
taken  to  that  court  fr<»n  tbe  District  (Jonrtot 
Alaska. 

The  plaintiff  In  error  might  have  takm  a 
writ  of  error  from  this  court  to  the  District 
(^urt.  Section  247.  It  did  not  choose  to  do 
so,  and  as  tbe  cases  involved  Issues  other 
than  those  relating  to  the  ConstltDtion,  soed 
out  a  writ  of  error  from  the  Circuit  Court  o( 


Appeals.     By  the  terms  of  section  184  the 
Judgment  of  that  court  Is  made  final. 

The  contention  that  the  effect  of  this  con- 
struction is  to  make  the  Circuit  Court  of  Ap- 
peals a  court  of  final  Jurisdiction  la  cases  is-g 
volvlDg  questions  of  the  construction  and  *ap>  • 
plication  of  the  Constitution,  is  met  by  the 
suggeeti<ni  that  this  court  has  ample  power 
under  the  Judidal  C^)de  to  review  judgments 
at  the  Circuit  0>urt  of  Appeals,  made  final 
in  that  court,  by  writs  of  certtoraii.  Section 
240  (Comp.  SL  |  1217). 

Beaching  tbe  conclnsioa  that  the  Judg- 
ments of  tbe  Circuit  Court  of  Appeals  were 
final  in  these  cases,  it  follows  tbat  the  writs 
of  error  must  be 

Dismissed. 


ALASKA  SALMON  CO.  v.  TEBRITORX  OF 
ALASKA. 


No.  ISL 

Brror  to  the  United  SUtes  Orcuit  Coort  of 
Appeals  for  the  Ninth  Circuit 

AetloD  by  tbe  Territory  of  Alaska  s.gainst  the 
Alaska  Salmon  Compan;.  To  review  a  Judg- 
ment of  tbe  Circuit  Court  of  Appeals  (236  Fed. 
62,  14B  O.  C.  A.  272),  affirming  a  Judgment  of 
the  District  Court  in  favor  of  the  Territory, 
defendant  brings  error.    Writ  diamiSHd. 

Messrs.  WarTea  Gregory,  of  San  Franeiaco, 
Cal.,  B.  S.  McCoi^,  and  W.  H.  Bogle,  both  of 
Seattle,  Wash.,  and  George  H.  Whipple,  of  San 
FrsQciico,  Cal,,  for  plaintiff  in  error. 

Mr.  George  B.  Gtigsbj,  aC  Juneau,  Alaska,  for 
tbe  Territory. 

Memorandum  by  direction  of  the  Ooart,  by 
Mr.  Justice  DAT. 

This  action  was  brought  In  the  District  CmxH 
of  Alaska  by  the  Territory  of  Alaska  to  recover 
licenie  taxes  from  tbe  Alaska  Salmon  Com-  S 
pany.  Judgment  was  rendered  "In  tbe  District* 
Court  In  favor  of  the  Territory.  To  review  that 
Judgment  a  writ  of  error  was  taken  from  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
The  (Circuit  Court  of  Appeals  affirmed  the  Judg- 
ment of  the  District  Court  236  Fed.  S2,  140 
C.  C.  A.  272.  A  petition  for  a  rehearing  was 
filed,  and  denied.  Petition  for  writ  of  cer- 
tiorari  to  the  (Circuit  Court  of  Appeals  was 
denied  In  this  court  242  U.  S.  648,  37  Sup. 
Ct  242.  61  L.  E>d.  544. 

The  writ  of  error  must  be  dlsmlhaed.  Tie 
Judgment  of  tbe  Circuit  (^urt  of  Appeals  tor 
tbe  Ninth  (^cutt  was  final  for  the  reaious  set 
forth  in  Noa.  117  and  118,  Alaska  Pacific  Fish- 
eries V.  Territory  of  Alaska,  24&  U.  S.  53,  89 
Sup.  Ct  208,  63  L  Ed.  474,  Just  decided. 

Dismissed. 
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1.  Appx&i.  akd  Bxxob  ^BlOOld)— Bivm*— 
QoERTon  OF  Fact. 

Wlietber  defendant'i  nesligence  wu  tbe  lu- 
medlate  cause  of  tli«  injury,  dependiog  on  th« 
Tlew  the  ]ui7  might  take  of  tbe  facta,  will  not 
be  conaidered;  there  being  eridence  jaotifylng 
Qte  verdict 

2.  Cdioion  Law  4=>14— Uabtts'i  Lubuj- 
TT— Ihjitbt  to  Tbibd  Pxkbohs— Bulk  ih 
Oakal  Zoite. 

Tbe  rnle  of  mutar's  liablUt?  for  negligence 
of  seTTont  in  tbe  acope  of  hia  emploTmeiit  can 
be  applied  to  acddeat  in  tbs  Oanal  Zone,  In  view 
of  change  of  popnlatlon  and  soTcreignty;  Civ. 
Oode  B«pQbUc  of  Panama,  arta.  2341,  2347, 
2SW,  not  being  neceaaarily  InconMatent  with  the 
common-law  mle ;  the  PresidMit'B  order  of 
March  8,  1904,  condnuing  the  law  then  In  force, 
being  merely  an  embodiment  of  the  rule  that  a 
change  of  aoTereignty  does  not  put  an  end  to 
exiating  private  law;  and  the  ratlGcatlon  «( that 
order  by  Act  Ang.  24,  1912,  e.  890,  not  fasten- 
ing on  the  lone  a  epecific  Interpretation  of  the 
former  Civil  Oode,  and  not  overthrowing  the 
principle  previously  anuoanced  by  the  Supreme 
Court  of  the  Zone,  that  It  would  look  to  the 
eommon  law  In  the  conatructlon  of  the  Golnm- 
bla  atatutaa. 
8.  DAHAOKa  4=82— Phybioai,  Pair— Cahai. 

ZOItB. 

Phyaleal  pain  bdng  a  anbetantlal  and  ap- 
preciable part  of  the  wrong  done,  allowed  for 
in  Oie  cnatomary  compensation  which  the  peo- 
ple of  the  Canal  Zone  have  been  awarded  in 
dtelr  native  conrta,  waa  properly  conaidered  In 
fixiug  damagea  for  personal  Injury  from  acci- 
dent arlainf  In  Canal  Zone. 

In  Error  to  the  United  Statu  Circuit  Court 
of  Appeala  for  the  Fifth  Olrcnlt. 

Action  by  nieodore  Boaae  agalnat  the  Pan- 
ama Balltoad  Company.  Judgment  for  plain- 
tiff was  ai&imed  by  the  Circuit  Court  of 
Appeals  (239  Fed.  803, 1S2  C.  a  A.  291),  and 
a  defendant  brings  error.  Affirmed. 
*  'Messrs.  Frank  Fenllle,  of  Ancon,  Canal 
Zone,  and  Jackson  B.  Balaton  and  William 
B.  Richardson,  both  of  Washington,  D.  C, 
for  plalntift  in  error. 

Menrs.  Theodore  O.  Hinckley,  of  Panama, 
Canal  Zone,  and  Joseph  W.  Bailey,  of  Wash- 
Ington.  D.  O.,  for  defendant  In  error. 

lb.  Justice  HOL.MBS  delivered  the  opln- 
los  of  the  Court 

This  Is  an  action  for  personal  Injuries  and 
consequent  sufFerlnz  aU^»d  to  have  been 
caused,  on  July  8, 1916,  by  the  Ballroad  Com- 
pany's chanffeur'B  negUgent  driving  of  a  mo- 
tor omnibus  at  sn  excesalva  rate  of  speed  In 


a  crowded  thoroughfare  In  the  Canal  Zone. 
The  suit  was  brongbt  In  the  District  Court 
of  the  Csnsl  Zone.  The  defendant,  the  plaln- 
'  tiff  in  error,  draanrred  to  the  declaratloD 
generally,  and  also  demurred  spedBcally  to 


trial,  at  whldt,  after  tbe  evidence  was  In, 
the  defendant  requested  the  Court  to  direct 
a  verdict  In  its  favor  and,  falling  that,  to  In- 
struct the  Jury  that  the  plaintiff  could  not 
recover  for  physical  pain.  The  instructions 
were  refused,  tbe  Jury  found  a  verdict  for 
the  plaintiff  and  the  Judgment  waa  affirmed 
by  the  Circuit  Court  of  A[q>eals.  239  Fed. 
803,  1S2  O.  a  A.  291,  followed  in  Panama 
R,  Co.  V.  Toppln  (C.  a  A.)  260  Fed.  989. 

[1]  The  main  question  In  the  cage  la  wheth- 
er the  liability  of  master  for  servant  familiar 
to  the  common  law  can  be  applied  to  this 
accident  srlsing  in  the  Canal  Zone.  Subordi- 
nate to  that  Is  the  one  already  Indicated, 
whether  there  can  be  a  recovery  for  physi- 
cal pain.  There  la  some  slight  attempt  also 
to  argue  that  the  defendant's  negligence  was 
not  tbe  Immediate  cause  of  the  injury,  but  as 
that  depended  upon  the  view  that  the  Jury 
might  take  of  the  facts  and  as  there  was  evl- 
draice  Justifying  the  verdict,  we  shall  confine 
ourselves  to  the  two  above-mentioned  ques- 
tions of  law. 

[1]  By  the  Act  of  Congress  of  April  28, 
1904,  c.  ITCS,  I  2.  S3  Stat  429,  temporsry 
powers  of  govemment  over  the  Canal  Zone 
were  vested  In  sutdi  p^sons  and  were  to  be 
exercised  In  such  manner  as  the  President 
should  direct  An  executive  order  of  the 
President  addressed  to  tbe  Secretary  of  War 
on  March  8,  1904,  directed  that  the  power 
of  the  Isthmian  Commission  should  be  exer- 
dsed  under  tbs  Secretary's  direction.  The 
order  contained  this  passage,  "The  laws  of 
the  laud,  with  whldi  the  Inhabitants  are 
familiar,  and  which  were  In  force  on  E^eb- 
ruary  28,  1904,  will  continue  In  force  In  the 
canal  sone  •  •  •  until  altered  or  annul- 
led by  tbe  said  commission";  with  power  to 
the  Commission  to  legislate,  subject  to  ap- 
proval by  the  Secretary.  This  was  constru- 
ed to  keep  In  force  the  Civil  Code  of  the 
Republic  of  Panama,  which  was  translated  j 
Into  Snglisb  and  pub'llsbed  by  tbe  Isthmian* 
Oanal  Commission  In  1905.  By  the  Act  of 
Congress  of  August  24,  1912,  c.  390,  |  2,  87 
StaL  660,  S61  (Comp.  St  |  10038): 

"All  laws,  orders,  reguladona,  and  ordinances 
adopted  and  promulgated  in  the  Canal  Zone  by 
order  of  the  President  for  the  government  and 
isnitatfon  of  the  Canal  Zone  and  the  construc- 
tion of  the  Panama  Canal  are  hereby  ratified 
and  confirmed  as  valid  and  binding  until  Con- 
gress shall  otherwise  provide." 

On  these  facts  it  Is  argued  that  the  defend- 
ant's liability  la  governed  by  the  (^vll  Code 
alone  as  It  would  be  construed  In  countries 
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where  tbe  dvU  law  prerailB  aod  ttint  so  cod- 
stnied  the  code  does  not  sanction  tbe  appll- 
■cation  of  the  rule  respondeat  superior  to  the 
present  case, 

Bnt  there  are  other  facts  to  be  takrai  Into 
■account  before  a  dedston  can  be  reached. 
On  December  6,  1912,  acting  nnder  the  au- 
thority of  the  before-mentioned  Act  of  Au- 
<ast  24.  1912,  I  3  (Comp.  St  I  10089),  the 
President  declared  all  tbe  land  within  the 
limits  nf  the  Canal  Zone  to  be  necessar;  for 
the  construction,  etc,  of  tbe  Panama  Canal 
«nd  directed  the  Chairman  of  the  Isthmian 
Conuntsaton  to  take  posseesi(»i  of  It,  with 
prOTlstons  for  tbe  extlngulshmrat  of  all  ad- 
verse claims  and  titles.  It  Is  admitted  by 
the  plalntllf  In  error  that  the  Canal  Zone  at 
the  present  time  Is  peopled  onl;  by  the  em- 
ployes of  the  Caoal,  the  Kmama  Railroad, 
«nd  the  steamshtp  lines  and  oil  companies 
permitted  to  do  business  tn  the  Zone  under 
license.  If  It  be  true  that  the  Oliril  Code 
would  have  been  construed  to  exclude  the  de- 
fendant's liability  In  the  pi  Lsmt  case  If  the 
Zone  had  remolned  within  the  jurisdiction  ot 
Columbia  It  does  not  follow  that  the  Ifablllty 
Is  no  greater  as  things  stand  now.  The  Presi- 
dent's order  continuing  the  law  then  In  force 
was  merely  the  embodiment  of  the  rule  that 
a  change  of  sovereignty  does  not  put  an  end 
to  existing  private  law,  and  the  ratification 
of  that  order  by  tbe  Act  of  August  24,  1912, 
«iu>  more  fastened  upon  the  Zone  a  specific 
«  interpretation  of  tbe  former  Civil  "Code  than 
does  a  statute  adopting  the  common  law 
fasten  upon  a  territory  a  specific  doctrine  of 
the  English  Courts.  Wear  v.  Kansas,  24&  n. 
a  154.  157.  38  Sup,  Ct  55.  02  li.  Ed.  214. 
Ann.  Cas.  1918B,  586.  Probably  the  general 
ratification  did  no  more  than  to  supply  any 
power  that  by  accident  might  have  been 
wanting,  Honolulu  Bapld  Transit  &  Land 
Oo.  v.  Wilder.  211  U.  S.  137,  142.  29  Sup.  OL 
44,  S3  L.  Ed.  121.  In  the  matter  of  pereonal 
relations  and  duties  of  the  kind  now  before 
us  tbe  supposed  Interpretation  would  not  be 
a  low  with  which  the  present  "Inhabitants 
are  familiar,"  In  the  language  of  the  Presi- 
dent's order,  but  on  the  contrary  an  exotic 
Imposition  of  a  rule  opposed  to  the  common 
understanding  of  men.  For  whatever  ma;  be 
thought  of  the  unqnalifled  principle  that  a 
master  must  answer  for  the  torts  of  his  ser- 
vant committed  within  the  scope  of  his  em- 
ployment, probably  there  are  few  rules  of 
the  common  law  so  familiar  to  all,  educated 
and  uneducated  allkb 

As  early  as  1910  the  Supreme  Court  of  the 
Canal  Zone  announced  that  it  would  look  to 
the  common  law  in  the  construction  of  tbe 
Columbia  statutes.  Kung  Chlng  Ch<M)g  v. 
Wing  Cbong.  2  Canal  Zone  Sup.  Ct.  Rep.  2S, 
80,  and  following  that  announcement,  In 
Januarr.  1913,  held  that  "at  least  so  tar  as 
the  empresarlos  of  railroads  are  amcemed" 
tha  ilabllltr  of  master  for  servant  would  be 


maintained  in  the  Zone  to  the  same  extent 
as  recognized  by  the  common  law.  Fltxpat- 
rlck  T.  Panama  Railroad  Co.,  2  Canal  Zone 
Sup.  Ct  Bep.  Ill,  121,  128.  The  principle 
certainly  was  not  overthrown  by  the  Act  of 
1912.  It  la  not  necessary  to  dwell  upon  tbe 
drift  toward  the  common  law  doctrine  no- 
ticeable In  some  civil  law  Jurisdictions  at 
least,  or  to  consider  bow  far  we  should  go  U 
the  language  of  tbe  Civil  Code  were  clearer 
than  It  la.  It  la  enough  that  the  language 
is  not  necessarily  inconsistent  with  the  corn- 
law  rule.  By  artli^  2341,  In  tbe  before- 
mentioned  translation: 
"He  who  shall  have  be«n  guilty  ot  an  offense 


principal     penalty     which     the    law     Impoees, 


By  article  2347: 

"Every  person  is  liable  not  only  for  bis  own 
acts  for  the  pnrpoBe  of  the  Indemnity  of  dam- 
age, bot  also  for  the  acts  of  those  wbo  may  be 
mider  his  care,"  illuBtratlng  by  the  cases  of  fa- 
ther, tator,  husband,  etc. 

By  article  2349: 

"Masters  aball  be  responsIblB  for  the  damasa 
caused  by  their  domestics  or  servantB.  on  tbe 
occasion  of  ■  service  rendered  by  the  latter  to 
the  former;  bnt  they  shall  not  ba  responsible 
it  it  be  proved  or  appear  that  on  sncb  occanon 
the  domestica  or  servants  conducted  themselves 
in  an  improper  manner,  which  the  masters  bsd 
no  means  to  foresee  or  prevent  by  the  employ- 
ment of  ordinary  care  and  the  competent  an- 
thority;  in  such  case  all  responsibility  for  the 
damage  shall  fall  upon  said  domestics  or  serv- 


The  qualification  In  this  last  article  may 
be  taken  to  refer  to  acts  outside  the  scope 
of  the  employment.  It  cannot  refer  to  all 
torts,  for  that  would  empty  the  first  part  of 
meaning.  A  master  must  be  taken  to  ftxveee 
that  sooner  or  later  a  servant  driving  a  mo- 
tor will  be  likely  to  have  a  collision,  which 
a  Jury  may  hold  to  have  been  due  to  his  neg- 
llgence,  whatever  care  has  been  used  in  the 
employment  of  the  man. 

We  are  satisfied  that  It  would  be  a  saol- 
Bce  of  substance  to  form  tf  we  should  reverse 
a  decision,  the  principle  of  which  has  been 
accepted  by  all  the  Judges  accustomed  to  deal 
with  tbe  locality,  In  deference  to  the  possi- 
bility that  a  different  Interpretation  might 
have  be^i  rea(died  If  the  Olvll  Oode  had  con- 
tinned  to  regulate  a  native  popolatlon  and 
to  be  construed  by  native  Conrts.  It  may 
be  that  they  would  not  have  dlBtingulahed 
between  a  negligent  act  done  In  the  pMfor- 
mance  of  the  master's  business  and  a  mali- 
cious one  In  which  the  servant  went  ontslde 
of  the  scope  of  that  for  which  he  waa  empl<v- 
ed.  But  we  are  by  no  means  sure  that  tbey 
would  not  have  decided  as  we  dedde.  At  all 
events  we  are  of  opinion  that  the  rulini  waa 
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^correct  Aa  we  do  not  rel;  for  oar  condn- 
*  slon  DpoD  a  *Co]u[nbla  act  specially  concem- 
tng  tb«  empresaiios  of  railroads,  we  do  not 
dlscoss  a  Buggestion,  made  only,  It  Is  aald, 
to  abow  tbat  the  act  la  Inapplicable,  to  tbe 
effect  that  tbe  cbarter  of  tbe  Railroad  Com- 
pany did  not  grant  the  power  to  operate  tbe 
omnibus  line,  Tbe  company  was  acting  un- 
der tbe  antbority  and  dlrectlxHi  of  General 
-Ooethals  and  we  do  not  understand  tbat  tbe 
■defence  of  ultra  vires  is  set  np  or  could  pre- 
wll. 

[3]  In  view  of  our  conclnsi<»  upon  tbe 
main  point  but  little  need  be  said  witb  re- 
^rd  to  allowing  pain  to  be  considered  in  fix- 
ing tbe  damages.  It  cannot  be  said  wltb  cer- 
tainty tbat  tbe  Sopreme  Oourt  of  tbe  Zone 
was  wrong  in  holding  tbat  under  tbe  OlvU 
■Code  damages  ougbt  to  be  allowed  for  physi- 
cal pain,  fltipatrlcfc  v.  Panama  Railroad 
Co.,  2  Canal  Zone  Sup.  Ot.  Rep.  Ill,  120, 
130;  McKenile  y.  McClinUc-Marsball  Con- 
struction Co.,  2  Canal  Zone  Sup.  Ot  Rep.  181, 
182.  Physical  pain  being  a  substantial  and 
appreciable  part  of  the  wrong  done,  allowed 
for  In  the  customary  compensation  which 
the  people  of  the  Zone  hare  been  awarded  In 
their  native  courts,  it  properly  was  allowed 

Judgment  aSlrmed. 
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No.  IIL 
1.  ConsTS  «=b391C1)— Cbrtiobabi. 

Under  Judicial  Code,  |  237,  as  amended  by 
Act  Sept  6.  1816,  |  2  (Comp.  St.  |  1214), 
ellowiog  review  in  cases  in  which  writ  of  error 
is  not  permissible  by  certiorari  of  otherwise,  the 
words  "or  otherwise"  add  ootbiDg  of  snbetancs 
to  tbe  thoDsht  expressed  by  the  new  act 


A  Judgment  of  the  Iowa  Supreme  Conrt,  by 
Its  subJect-mBtter  not  reviewable  on  writ  of  er- 
ror, within  Jndldal  Code.  |  237,  ■■  amended  by 
Act  Sept  e,  1916,  I  2  (Comp.  St.  f  1214),  la  not 
within  section  7  ot  the  act  ot  1916,  which 
««ved  for  six  months  right  oDder  eiltthis  law 
to  review  JodgmentB  entered  before  act  took 
-effect,  wbere,  though  Jodgment  was  entered  be- 
fore act  took  effect,  petition  for  rebeBring  was 
-not  decided  nntli  thereafter. 


against  the  Chicago  Great  Western  Rail- 
road Company,  From  a  Judgment  of  the 
Supreme  Court  of  Iowa,  afBrmlng  Judgment 
for  plaintiff  (178  Iowa,  998,  164  N.  W.  1019, 
rehearing  denied  1S7  N.  W.  192),  defendant 
brings  error;  a  eecond  petitl<m  to  rehear 
having  been  denied.    Writ  dismissed. 

Messrs.  George  H.  Corr,  Fred  P.  Carr,  and 
O.  H.  Brocbett,  all  of  Dee  Moines,  Iowa,  for 
plaintiff  In  error. 

Messrs.  Thomas  A.  Cheshire  and  Howard 
J.  Clark,  both  of  Dee  Moines,  Iowa,  for  de- 
fendant in  error. 

*Mr.  Jnstlce  PITNET  delivered  the  opinion? 
of  the  Court 

[1]  This  Is  a  writ  of  error  directed  to  tbe 
court  of  last  resort  of  a  state  since  tbe 
taking  effect  of  the  Act  of  September  6,  1916, 
c.  448,  39  Stat  726,  by  the  second  section  of 
which  section  237.  Judicial  Code  (Act  March 
3,  1911,  c  231.  36  StaL  1156  [Comp.  St.  % 
1214]),  was  so  amended  tliBt  tbe  revisory 
Jurisdiction  of  tbla  Court  over  the  decisions 
of  state  courts,  exercisable  by  writ  of  error, 
was  condned  to  cases  involving  tbe  validity 
of  a  treaty  or  statute  of,  or  an  auOiority  ex- 
ercised under  the  United  States,  tbe  deci- 
sion being  against  their  valtdtty,  or  Involving 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under  a  state,  on  the  ground  of  re- 
pugancy  to  the  CmistltutltHi,  treaties,  or 
laws  of  the  United  States,  tbe  decision  being 
in  favor  of  their  validity;  and  by  which 
tbe  final  Judgment  or  decree  of  a  state  conrt 
of  last  resort  based  upon  a  dedslou  adverse 
to  a  right  or  Immunity  claimed  under  the 
Constitution  or  a  statute  of  the  United 
States,  previously  reviewable  by  writ  of  er- 
ror, was  (wltb  other  kinds  spedfled)  made 
reviewable  only  in  case  this  court.  In  tbe 
exercise  of  Its  discretionary  authority,  should 
require,  "by  writ  of  certiorari  or  otherwise," 
that  the  Judgment  be  certified  to  It  for  review. 
See  Phlla.  &  Reading  C.  &  I.  Col  v.  Gilbert, 
245  U.  S.  162,  38  Sup.  CL  B8,  62  L  Ed.  221; 
Ireland  v.  Woods,  246  U.  S.  323,  828,  38  Sup. 
OL  319,  62  L.  Bd.  740.  The  words  "or  other- 
wise" add  nothing  of  substance  to  the  thought 
expressed  by  the  new  act  Huguley  Mfg.  Co. 
V.  Galeton  Cotton  Mills,  184  U.  S.  290,  295, 
22  Sup.  Ct  452,  46  L.  Ed.  546. 

[I]  In  the  cose  before  us  tbe  questions 
raised  by  tbe  record  and  assignments  of  er- 
ror relate  wholly  to  the  allied  dental  by 
tbe  Supreme  Conrt  ot  Iowa  of  certain  rights 
and  Immunities  asserted  by  plaintiff  in  error 
under  tbe  Act  of  Ooogress  approved  April 
22,  1908,  conunonly  known  as  the  Employers' 
UablUty  Act  (86  StaL  65  c  149  [Comp.  St 
K  8657-8666];  Act  April  6,  1910,  36  Stat 
291,  c.  143).  Hence,  under  the  new  system 
established  by  the  Act  of  1916,  the  Judgment! 
is  In  the  class  *of  those  that  are  reviewable* 
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In  Oils  court  not  by  writ  of  error  but  by 
writ  ot  certiorari. 

By  section  7  of  t2ie  latter  act  It  was  provld- 
•d  tbat  tbe  right  of  review  under  existing  laws 
In  respect  of  JodgnieiitB  entered  before  the 
act  took  affect  (October  8,  1918)  should  re- 
main nnaffected  for  the  period  of  six  months 
thereafter,  but  at  the  end  of  that  time  should 
cease.  Tbe  preaent  writ  ot  error  was  appli- 
ed for  within  the  tfz-moDtha  period — Decem- 
ber 19,  1916— and  the  question  whether  oar 
Jurisdiction  is  properly  Invoked  by  this  form 
of  writ  depends  upoa  wlietber  the  Judg- 
ment sought  to  be  rerlenred  waa  "entered 
1>efore  this  act  takea  effect"  within  the  mean- 
ing of  section  T. 

The  action  was  brought  against  the  rail- 
way company  In  a  district  court  to  recover 
damages  for  the  death  of  plalntUTs  Intes- 
tate, and  a  trial  by  Jury  resulted  In  a  verdict 
and  judgment  for  the  plalntlQ.  Defendant 
appealed  to  the  Supreme  Court  of  Iowa, 
and  that  court  on  November  29,  191S,  de- 
livered an  opinion  for  affirmance  (Basham 
V.  Chicago  6.  W.  By.  Co.,  ITS  Iowa,  098,  154 
N.  W.  1019),  and  Judgment  was  entered 
accordingly.  A  petition  for  a  rehearing  was 
filed,  which,  after  consideration,  was  over- 
ruled April  T,  1916  (Basham  v.  Chicago  Q.  W. 
B.  Co..  178  Iowa,  998,  167  N.  W.  192),  and  a 
writ  of  procedendo  was  awarded.  Thereafter 
a  second  petition  for  rehearing  was  Hied,  and, 
having  been  fully  considered,  was  overruled 
on  December  18,  1916,  and  Judgment  to  that 
«Sect  duly  entered.  The  petition  for  allow- 
ance of  a  writ  of  error  from  this  court,  pre- 
sented on  the  following  day  to  the  Chief  Jus- 
tice of  the  Supreme  Court  of  Iowa,  averred 
that  the  flnal  order  and  Judgment  affirming 
the  Jndgmmt  of  the  district  court  was  enter- 
ed by  the  Supreme  Court  on  the  18th  day  of 
December,  1916;  and  for  reriew  of  this 
judgment  a  writ  of  error  was  prayed  for 
and  allowed. 

We  think  this  was  a  correct  statement  of 
the  effective  date  of  the  Judgment  sought 
to  be  reviewed. 
B  Section  287,  Judicial  Codew  both  before 
•  and  dnce  tbe  'amendment  of  S^tember  i, 
IBie,  permits  of  the  review  by  this  court 
only  of  the  Bnal  Judgment  or  decree  of  tbe 
biijiest  state  court  in  whldi  a  decision  In 
the  suit  could  be  had.  It  ia  only  a  Judg- 
ment marking  the  «mcluslon  of  Qie  course 
of  lltlgatloD  In  the  oourta  of  the  state  that 
la  subjected  to  onr  review.  Hence,  what- 
ever Its  form  of  Onality,  If  a  judgment  be 
In  fact  subject  to  reconsideration  and  re- 
view by  the  state  court  of  laat  resort  through 
tbe  medium  of  a  petition  for  r^earlng,  and 
such  a  petition  is  presented  to  and  entertain- 
ed and  ctmsldered  by  tbat  court,  we  must 
take  it  tbat  by  tbe  practice  prevailing  in 
the  state  the  litigation  la  not  brought  to  a 
conclusion    until    this    petition 


of,  aod  until  Qien  tha  Judgment  prevloiisly 
rendered  cannot  be  regarded  as  a  flnal  Judg- 
ment within  the  meaning  of  the  act  of  Con* 
gress.  We  said  recently  in  an  analogoo* 
case; 

"If  it  were  not  so  a  Judgment  of  a  state  court 
■nsceptible  of  beln;  reviewed  by  this  court 
would,  notwithitsiidlQE  that  duty,  be  0[>en  mt 
the  same  time  to  the  power  of  a  state  court  to- 
revlew  and  reverse."  Andrews  v.  Virginian  By. 
Co.,  248  U.  S.  272,  39  Sap.  Ot  101,  63  L.  Ed.. 
236,  decided  January  7,  1919. 

It  results  that  in  the  present  case  the- 
judgment  ot  tbe  Supreme  Court  of  Iowa 
did  not  become  a  "flnal  Judgment"  until  De- 
cember 18,  1916,  and  by  reason  of  the  na- 
ture of  the  only  federal  questloiiH  raised  la 
the  record  it  then  was  reviewable  In  this. 
court  only  by  writ  of  certiorari,  because  of 
the  above-dted  provisions  of  the  act  <d  1916. 

Writ  of  error  dismissed. 


No.  867. 

PoiaoHs    ^32— Hakxibok    Nabcotio    Dbtts 

Act— Vaud  ftt. 
Harrison  Narcotie  Drug  Act,  |  2  (CompL 
St.  I  fl28'ni},  aiming  to  coQflne,  by  imposition 
of  penaldea,  rales  of  narcotic  drags  to  reiis- 
tered  dealers,  to  those  dlspGnsing  tbem  bb  phy- 
aidan  and  those  coming  to  dealers  with  legiti- 
mate  prescriptions  of  phyBldans,  inserted  In  bd 
act  specifically  providing  tor  the  raising  of  reve- 
nne,  by  ezcira  tax  on  such  dealers  and  others 
named  In  section  1  (section  6287g),  has  snch. 
relation  to  facilitating  the  collection  of  the  rave- 
nne  ss  to  be  within  the  power  of  Congress  under 
the  autbority  given  it  by  ConiL  art.  1,  |  8,  to 
impose  excise  taxes,  and  Is  not  a  mere  attempt 
to  exerdse  a  power  not  delegated,  the  reserved 
police  power  of  the  states. 

Tha  Chief  Justice,  Mr.  Jnstice  HcKenna.  Mr. 
Justice  Van  Devanter,  and  Mr.  Justice  McBey 
nelds  dtssenting. 

In  Error  to  the  District  Court  ot  the 
United  States  for  the  Western  District  of 
Texas. 

C.  T.  Doremna  was  Indicted  for  violating 
the  Harrison  Drug  Act.  Demurrer  to  Indict- 
ment was  Bostalned  (246  red.  OBSf,  and  the 
United  States  tvlngs  error.    Beversed. 

Mr.  Assistant  Attorney  General  Porter  and 
Mr.  W.  C  Herron,  of  Washington,  D.  C,  for 
tbe  Doited  States. 

t 
*Mr.  Justice  DAT  delivered  the  opinion  of  • 
tbe  Court 
DoremuB  was  Indicted  for  violating  section 
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2  of  the  B(M!alled  Harrlaon  Narcotic  Drag 
Act  Act  Dec.  17,  1914,  c.  1,  SS  Stat  786  (6 
V.  S.  Comp.  Stat  1916,  |  628TK).  Upon  de- 
murrer to  tbe  Indictment  tbe  District  Court 
beld  the  section  unconstltotlonal  for  the  rea- 
son tbat  It  was  not  a  revenue  measure,  and 
was  an  Invasion  of  tbe  police  power  reserved 
to  tbe  states.  246  Fed.  958.  Tbe  case  is  here 
under   the  Criminal  Appeals  Act  March  2, 

gl90T,  c.  2564,  S4  Stat  1246  <Comp.  St.  1 17M). 

•  'There  are  ten  counts  In  the  Indictment 
The  first  two  were  treated  by  tbe  court  be- 
low as  sufflrieut  to  raise  tbe  constltntlonal 
qneflUon  decided.  The  first  count  in  substance 
-Cbarges  tbat:  Doremus,  a  ptayslclBn,  duly 
Tegrlstered,  and  wbo  bad  paid  tbe  tax  required 
by  the  first  section  ol  the  act  did  unlawfully, 
-frandnleutly,  and  knowingly  sell  and  give 
away  and  distribute  to  one  Ameris  a  certain 
quantity  of  beroln,  to  wit,  five  hundred  one- 
aUth  grain  tablets  of  beroin,  a  derivative  of 
-opium,  tbe  sale  not  being  in  pursuance  of  a 
-written  order  on  a  form  issued  on  the  blank 
fnmlshed  for  tbat  purpose  by  tbe  Commls- 
«ioner  of  Internal  Revenue. 

The  second  count  charges  In  substance 
tbat:  Doremns  did  unlawfully  and  knowing- 
ly sell,  dispense  and  distribute  to  one  Ameris 
Hyb  hundred  one-sixth  grain  tablets  of  heroin 
not  In  tbe  course  of  tbe  regular  profesBional 
practice  of  Doremus  and  not  for  tbe  treat- 
ment of  any  disease  from  which  Ameris  was 
snttering  but'as  was  well  known  by  Doremus, 
Ameris  was  addicted  to  the  use  of  the  drug 
as  a  bablt  being  a  person  popularly  kuowu 
as  a  "dope  fiend,"  and  tbat  Doremus  did  sell, 
dispense,  and  distribute  tbe  drug,  beroin,  to 
Ameris  for  tbe  purpose  of  gratifying  bis  sp- 
petlte  for  the  drug  as  an  habitual  user 
tbereof. 

Section  1  of  the  act  (section  e287g)  requires 
persons  who  produce,  import  manufscture, 
compound,  deal  in,  dispense,  sell,  distribute, 
or  give  away  opium  or  cocoa  leaves  or  any 
compound,  manufacture,  salt  derivative  or 
preparation  thereof,  to  register  with  tbe  col- 
lector of  Internal  revenue  of  tbe  district  his 
name  or  style,  place  of  business,  snd  place  or 
places  where  such  business  Is  to  be  carried 
m.  At  the  time  of  such  registry  every  p«v 
son  who  produces.  Imports,  manufactures, 
compounds,  deals  in,  dispenses,  sells,  dis- 
tributes, or  gives  away  any  of  the  said  drugs 
Is  required  to  pa;  to  tbe  collector  a  special 

•<  tax  of  ¥1  per  annnm.     It  is  mads  unlawful 

4  (or  any  person  required  to  register  'under  tbe 
terms  of  the  set  to  produce.  Import  manufao- 
tttre,  compound,  deal  In,  dispense,  sell,  dl»- 
tribute,  or  give  away  any  of  tbe  said  drugs 
without  having  registered  and  paid  tbe  sp»- 
dal  tax  provided  In  the  act 
Section  2  (section  e2aTb)  provides  In  part: 
"It  shall  bs  unlawful  tor  any  person  to  mU, 
barter,  escbsuge,  or  tlvs  away  any  of  the  afore- 
said drugs  except  in  parsoance  of  a  written  or- 
der of  tbe  person  to  whom  such  article  la  sold, 
baitsrsd,  exdianged,  or  glvai,  on  a  form  to  be 


issued  in  blank  for  Qiat  pnrposs  by  the  Oom- 
mlssioner  of  Internal  Bevenue.  Krery  person 
who  shall  sccept  any  such  order,  and  in  puna- 
ance  thereof  ibBll  sell,  barter,  excbange,  or 
give  away  an;  of  the  aforesaid  dni£s,  shall  pre- 
serve such  order  for  a  period  of  two  years  in 
Bucb  a  way  as  to  be  readily  accessible  to  in- 
ipection  by  any  officer,  agent  or  employee  of 
the  Treasury  Department  duly  aotborized  for 
tbat  purpose,  snd  the  state,  territorial,  district, 
municipal,  and  tniular  officials  named  in  sec- 
tion Qve  of  this  act.  Every  person  who  shsU 
give  an  order  as  herein  provided  to  any  other 
person  for  any  of  tbe  aforesaid  drnga  shall,  at 
or  before  tbe  time  of  giving  such  order,  make  or 
cause  to  be  made  a  duplicate  thereof  on  a  form 
to  be  Issued  in  blank  for  tbst  purpose  by  tbe 
Commissioner  of  Internal  Revenue,  and  In  case 
of  the  acceptance  of  such  order,  shall  pre- 
serve such  duplicate  for  a  period  of  two  years 
in  such  B  way  as  to  be  readily  accessible  to 
inspection  by  the  officers,  agents,  employees,  and 
officials  hereinbefore  mentioned.  Nothing  con- 
tained in  this  section  sball  apply— 

"(a)  To  the  dispeDsing  or  distribution  of  any 
of  the  aforesaid  drugs  to  a  patient  by  a  phy- 
sician, dentist,  or  venterinary  surgeon  regu-' 
iarly  registered  under  this  act  in  the  course  of 
bis  professional  practice  only:  Provided,  that 
such  physician,  dentist  or  veterinary  surgeon 
shall  keep  a  record  of  all  such  drags  dispensed 
or  distributed,  showing  the  amoimt  dispensed  or  jj 
distributed,  tbe  date  and  Uie  'name  and  addreas  * 
of  the  patient  to  wtiotA  such  drugs  are  dispensed 
or  distributed,  except  such  as  may  be  dispensed 
or  distribnted  to  a  patient  upon  whom  such  phy- 
sician, dentist  or  veterinary  surgeon  shall  per- 
eonatly  attend ;  and  such  record  shall  be  kept 
for  a  period  of  two  years  from  the  date  of  dis- 
pensing or  distrlbutiDg  such  drugs,  subject  to 
inspection,  as  provided  in  this  set 

"(b)  To  the  sale,  dispensinK,  or  distribution  of 
any  of  the  aforesaid  drugs  by  a  dealer  to  a  con- 
sumer under  and  in  pursuance  of  a  written  pre- 
scription Issued  by  a  physician,  dentist  or  veter- 
inary surgeon  registeml  under  this  act:  Pro- 
vided, however,  tbat  such  prescription  sball  be 
dated  as  of  the  day  on  which  signed  and  sball 
be  signed  by  the  pbysiclBn,  dentist  or  veterinary 
surgeon  who  shall  bsve  issued  the  same:  And 
provided  further,  that  such  dealer  shall  pre- 
servs  such  prescription  for  a  period  of  two  years 
from  tlie  day  on  which  anch  prescription  Is  fill- 
ed in  sach  s  wsy  as  to  be  readily  accessible  to 
inspection  by  the  officers,  sgents,  employees, 
and  offidala  hereinbefors  mentioned." 

It  la  made  unlawful  for  any  person  to  ob- 
tain tbe  drugs  by  means  of  the  order  forms 
for  any  purpose  other  than  the  uae,  sale  or 
distribution  thereof  by  him  In  tbe  conduct  of 
a  lawful  buslueBB  In  said  drugs,  or  the  int- 
imate practice  of  hla  profesrfon. 

It  is  apparent  that  the  section  makes  sales 
of  these  drugs  unlawful  except  to  persons 
who  bave  tbe  order  forms  Issued  by  tbe  Com- 
missioner of  Internal  Bevenne,  sod  the  order 
Is  required  to  be  preserved  for  two  years  In 
Bucb  way  as  to  be  readily  accessible  to  official 
inspectloa.  Bnt  it  la  not  to  apply  (a)  to 
physicians,  etc,  dispensing  and  distributing 
the  drof  to  patients  In  tbe  coui 
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ilotul  practice  Ow  pbrddaii  to  keep  a  rec- 
ord thereof,  except  In  tbe  case  of  pencmal 
attendance  upon  a  patient;  and  (b)  to  tbe 
■ale,  dispensing,  or  dlstrlbntlng  of  the  drags 


Other  exceptions  follow  which  are  nnneces- 
■ary  to  the  consideration  of  this  case. 

Section  8  (section  02870)  Inflicts  a  fine  or 
Imprlaonment,  or  both,  tor  Tlolatlon  of  the 
act 

This  statute  purports  to  be  passed  nnder 
the  authority  of  the  Constitution,  article  1. 
I  8,  which  gives  the  Congress  power  "^o  lay 
and  collect  taxes,  duties,  Imposts,  and  exdsea 
to  pay  the  debts  and  provide  for  tbe  common 
defence  and  gKieral  welfare  of  the  United 
States;  but  all  duties.  Imposts,  and  excises 
shall  be  uniform  thronghont  the  United 
Btates." 

The  only  limitation  upon  the  power  of  Con- 
gress to  levy  exdae  taxes  of  the  character 
now  under  consideration  Is  geographical  uni- 
formity throughout  the  United  States.  This 
conrt  has  often  declared  It  caouot  add  others. 
Subject  to  such  limitation  Congress  may 
select  the  subjects  of  taxation,  and  may  exer- 
cise the  power  conferred  at  ita  discretion. 
License  Tax  Cases,  S  Wall.  462,  in,  18  L. 
Ed.  497.  Of  course  Congress  may  not  In  the 
lixercise  of  federal  power  exert  authority 
wholly  reserved  to  the  ^ates.  Many  ded- 
slons  of  this  court  have  so  declared.  And 
from  an  early  day  the  court  has  held  that  the 
fact  that  otber  motives  may  Impel  the  exer- 
cise of  federal  taxing  power  does  not  author- 
ise the  courts  to  Inquire  Into  that  subject. 
•it  the  l^slatlon  enacted  has  some  reason- 
able relation  to  the  exerdse  of  tbe  toxlng 
authority  conferred  by  the  Constitution,  it 
cannot  be  Invalidated  because  of  the  supposed 
motlTes  wblch  Induced  it  Teazle  Bank  ▼. 
Fenno,  8  Wall.  633,  Ml,  19  L.  Ed.  4S2,  In 
whldi  case  tbis  court  sustained  a  tax  on  a 
state  t>anfc  Issue  of  drculBtlng  notes.  Mc- 
Cray  v.  United  States,  195  U.  S.  27,  24  Sup. 
Ct.  769,  49  L.  Ed.  78,  1  Ann.  Cas.  561,  where 
the  power  was  thoroughly  considered,  and  an 
act  levying  a  special  tax  upon  oleomargarine 
artificially  colored  was  sustained.  And  see 
Flint  v.  Stone  Tracy  Co..  220  U.  S.  107,  147, 
163,  166.  31  Sup.  Ct.  342,  65  H  Ed.  389,  Ann. 
Gas.  1S12B,  1312,  and  cases  dted. 

;Nor  la  It  sufficient  to  Invalidate  the  taxing 
authority  *glven  to  tbe  Congress  by  the  Con- 
■tltntloQ  that  the  same  business  may  be 
regnlated  by  tbe  police  power  of  the  etata 
License  Tax  Cases,  5  Wall.  462,  IS  L.  Ed. 
497,  supra. 

The  act  may  not  be  declared  unconstltU' 
tlonal  because  Its  effect  may  be  to  accomplish 
another  purpose  as  well  as  the  raising  of 
revenue.  If  the  legislation  Is  within  tbe 
taxing  authority  of  Congress — that  Is  tnffl- 
dent  to  sustain  it.  In  re  KoUock,  165  V.  8. 
B26,  636,  IT  Sup.  CL  444,  41  U  Ed.  813. 


nie  legislation  under  conatderatlMi  waa 
before  ua  In  a  ease  concemtns  sectlcm  S  of 
the  act,  and  In  the  course  of  the  dedslon  w» 
said: 

"^t  may  (m  aaaoined  that  the  statato  has  a 
moral  end  as  veil  as  rerenue  In  view,  but  we  are 
of  opinion  that  the  Dlatrict  Court,  In  treat- 
ing those  enda  as  to  be  reacfaed  only  throng  a 
rerenue  measure  and  within  tbe  limits  of  ■  reve- 
nue meaaare,  was  right"  United  States  v, 
Jin  ruey  Moy,  241  U.  S.  394,  402.  36  Sap.  Ct 
658,  659.  60  L.  £d.  1061,  Ann.  Cas.  191TD,  8S4. 

Considering  the  full  power  of  Congress 
over  exdse  taxation  the  dedslve  questl(»i 
here  is:  Have  the  provisions  In  question  any 
relation  to  the  raising  of  revenue?  That 
Congress  might  levy  an  excise  tax  upon  audi 
dealers,  and  others  who  are  named  in  sec- 
tion 1  of  the  act,  cannot  be  successfully  dis- 
puted. The  provisions  of  section  2,  to  which 
we  have  referred,  aim  to  confine  sales  to 
registered  dealers  and  to  those  dlapensli^ 
the  drugs  as  physldans,  and  to  those  who 
come  to  dealers  with  legitimate  prescriptions 
of  phyalcians.  Congress,  with  full  power 
over  the  subject,  short  of  arbitrary  and  UD- 
reeaonable  action  wblch  Is  not  to  be  assumed. 
Inserted  these  provisions  In  an  act  spedfically 
providing  for  the  raising  of  revenue.  Con* 
sldered  of  themselves,  we  think  they  tond  to 
keep  the  traffic  aboveboard  and  subject  to 
Inspection  by  those  authorised  to  collect  the 
revenue.  They  tond  to  diminish  the  oppor^ 
tnnlty  of  unauthorized  persons  to  obtain  the 
dmgs  and  sell  them  clandestinely  without 
paying  the  tax  imposed  by  the  federal  law. 
Tbla  case  well  Illustrates  the  possibility 
which  may  have  Induced  Congress  to  Insertn 
■the  provisions  limiting  sales  to  registered* 
dealers  and  requiring  patients  to  obtain  these 
drugs  as  a  medldne  from  physicians  or  up- 
on regular  prescriptions.  Ameris,  being  as 
the  Indictment  charges,  an  addict  may  not 
have  used  thla  great  number  of  doses  (or 
himself.  He  might  sell  some  to  others  with- 
out paying  the  tox,  at  least  Congress  may 
have  deemed  It  wise  to  prevent  such  possible 
dealings  because  of  tbdr  effect  upon  tbe 
collection  of  the  revenue. 

We  cannot  agree  with  the  contention  that 
the  provisions  of  section  2,  controlling  tbe 
disposition  of  these  drugs  In  the  ways  de- 
scribed, can  have  nothing  to  do  with  facilitat- 
ing the  collection  of  the  revenue,  as  wa 
should  be  obliged  to  do  If  we  were  to  declare 
this  act  beyond  the  power  of  Congress  act> 
Ing  nnder  Ito  constitutional  authority  to  im> 
pose  excise  taxes.  It  follows  that  the  Judg- 
ment of  the  District  Court  must  be  reversed. 

Reversed. 

The  CHIBT  JUSTICE  dissents  because  he 
Is  of  opinion  that  the  court  below  correctly 
held  the  act  of  Congress,  in  so  far  as  It  em- 
braced the  matters  complained  of,  to  be  be- 
yond tbe  constitutional  power  of  Congren  to 
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Mtact  becanse  to  radi  extent  the  statute  was 
a  mere  attempt  by  Conereas  to  exert  a  power 
not  delegated,  that  Is,  the  reaerred  police 
power  of  the  states. 

Mr.  Justice  McKDNNA,  and  Mr.  Justice 
TAN  DBVANTER  and  Mr.  Jnstlce  McEEFIN- 
OLDS  concur  In  tUs  dissent. 


No.  870. 

1.  Poisons     ^»2— Habbiboit     Dkdo     Act- 
Sales  Phohibitbd. 

Tbe  HarrlMD  Narcotic  Drug  Act,  1  2  (Gomp. 
St.  I  628Th),  first  sentence,  probiblta  retail  lalea 
of  morphine  by  drusgiata  to  persons  who  bave 
DO  phyalcian'a  prescriptlot],  who  hava  no  order 
blank  therefor,  ancl  ytho  cannot  obtain  one  be- 
eauae  not  of  the  class, to  which  lacb  blanks  are 
allowed  to  be  Issued, 

2,  Poisons     «32— HAsaisoii      Aor— Cohdi- 

TIOHS    OT    SaI,KB— COKCTITUnONALITT. 

HarrlMin  Narcotic  Drag  Act,  |  2  (Comp. 
8t  I  8287h),  Brst  sentence,  construed  ai  pro- 
hibltluK  retail  sales  b;  drusgista  of  morphine  to 
a  person  not  having  a  prescriptloD  or  order 
blank  held  not  unconstitDtional. 

S.  Poisons    «=32— HasBiaoN    Atrr— "Pktsi- 

cum'b  PaxscRipnoH." 
A  physician's  order  for  morptdne  issned  to 
an  bahitnal  user,  not  in  the  conrse  of  profes- 
rional  treatment  for  a  cure,  bat  to  keep  b!m  com- 
fortable by  maintaining  his  caatomary  use,  is  not 
a  "physician's  prescription"  within  Harrison 
Narcotic  Drug  Act,  |  2  (Comp.  St.  |  6287Ii),  ex- 
eeptioD(b). 

[Bia,  Note.--For  other  deflnldona,  see  Words 
and  Phrases,  First  and  Second  Series,  Prescrip- 
tion.] 

The  Chief  Justice,  Mr.  Jnatioe  McKenna,  Mr. 
Justice  Van  Devanter,  and  Mr.  Justice  McRey* 
nolda  dissenting. 

On  a  Certificate  from  the  United  Stetei 
Ctrcolt  Court  of  Appeals  for  ttae  Sixth  Cir- 
cuit. 

W.  S.  W^b  and  Jacob  Qoldbaum  wet« 
convicted  of  YlolatlMi  of  the  Harrison  Drag 
Act,  and  took  the  case  to  the  Circuit  Court  of 
Appeals,  whldi  certlfles  questloDB.  Qnestlons 
answered. 


Mr.  Jnstlce  DAZ  ddlvered  the  <qjlnloti  of 
the  Court. 

This  case  Involves  the  provisions  of  tha 
Harrison  Narcotic  Drug  Act  (Act  Dec.  17, 
1914,  c.  1,  38  Stat.  785;  Comp.  St  ||  628TK- 
6287q),  considered  in  United  States  v.  Dore- 
mus  (No.  337,  Just  decided)  249  U.  S.  86,  39 
Snp.  Ct.  214,  63  L.  Bd.  493.  The  case  comes 
here  upon  a  certificate  from  tlie  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit.  Prom  the 
certificate  It  appears  that  Webb  and  Qold- 
baum were  convicted  and  sentenced  In  the 
District  Court  of  tlw  United  States  for  the 
Western  District  of  Tennessee  on  a  charge 
of  conspIra(7  (section  37,  Penal  Code  [Act 
March  4,  1909,  c.  321,  3S  Stat  1096;  Comp. 
SL  I  10201])  to  violate  the  Harrison  Narcotic 
Lew.  While  the  certificate  states  that  the 
Indictment  is  Inartificial,  It  Is  certified  to  be 
sufficient  to  support  a  prosecution  upon  the 
theory  that  Webb  and  Goldbaum  Intended  to 
have  the  latter  violate  the  law  by  usIuk  the 
order  blanks  (secUon  1  of  the  acQ  for  a  pro- 
hibited purpose. 

The  certlflcate  stetes: 

"If  section  2,  rightly  construed,  forbids  sales 
to  a  non-registrable  uaer,  and  U  such  prohibi- 
tion is  constitutional,  we  next  meet  the  question 
whether  such  orders  as  Webb  gave  to  applicants 
are  'prescriptions,'  within  the  meaning  of  ex- 
ception <b)  in  section  2. 

"We  conclude  that  the  case  cannot  be  diapos- 
ed  of  without  determining  the  constrnction  and 
perhaps  the  conititationality  of  the  law  in  cer- 
tain particulars,  and  tor  the  pnrpose  of  certifi- 
cation, we  state  the  facts  as  follows— assuming, 
as  for  tills  purpose  we  must  do,  that  whatever 
the  evidence  tended  to  show,  In  aid  of  the  prose- 
cution, must  be  taken  as  a  fact: 

"Webb  was  a  practicing  physician  and  Oold- 
baum  a  retail  druggist,  in  Memphis.  Ct  was  • 
Webb's  regular  cus'tom  and  practice  to  prescribe* 
morphine  for  habitnal  users,  upon  their  ap- 
plication to  him  therefor.  He  furnished  these 
'prescriptions,'  not  after  consideration  of  the 
applicant's  Individual  case,  and  in  such  qnan- 
tltles  and  with  such  direction  aa,  in  his  judg- 
ment, would  tend  to  cure  the  habit,  or  as  might 
be  necessary  or  helpful  In  an  attempt  to  break 
the  habit,  but  with  such  conalderntion  and  ra- 
ther in  Buch  quantities  aa  the  applicant  desired 
for  the  aake  of  continuing  his  accustomed  use. 
Goldbaum  was  familiar  wl[h  such  practice  and 
habitually  filled  such  prescriptions.  Webb  had 
duly  registered  and  paid  the  special  tax  as  re- 
quired by  section  1  of  the  act  Goldbaum  had 
also  registered  and  paid  such  tez  and  kept  all 
records  required  by  the  law.  Goldbaum  had 
been  provided  with  the  blank  forms  contem- 
plated  by  section  2  of  the  act  for  use  In  ordering 
morphine,  and,  by  the  use  of  such  blank  order 
forma,  had  obtained  from  the  wholesalers.  In 
Memphis,  a  stock  of  morphine.  It  had  been 
agreed  and  ondenCOod  between  Webb  and  Oold- 
baom  that  Goldbaam  should,  by  using  such  order 
forms,  procure  a  stock  of  morphine,  which  mor- 
phine he  ihoold  and  would  sell  to  those  who 
desired  to  purchase  and  who  csmo  provided 
with  Webb's  so-called  piescrlptiona    It  was  the 
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Intent  of  WeH>  And  Ooldbaum  that  morpUae 
■hoDld  thiu  be  fornlahed  to  th«  habltnal  unra 
thereof  bj  GoldbauDi  and  without  any  phjai- 
clan'a  preacrlption  iuned  In  the  courae  of  a 
food  faith  attempt  to  core  the  morphine  habit. 
In  Older  that  these  facta  may  have  their  tme 
color,  it  ahould  also  be  stated  that  within  a 
period  of  eleven  months  Goldliatun  purchased 
from  wholeaalera,  in  Memphis,  thirt;  times  as 
much  morphine  ■«  was  bonght  b;  tbe  aTerage 
retail  druggist  doing  a  larger  general  business, 
and  he  sold  narcotie  drugs  in  6,600  instances; 
that  Webb  regularly  charged  fifty  centa  for 
each  aiKsalled  preacriptlon,  and  within  this 
period  had  furnished,  and  OiAibu\a  had  filled, 
•  oTer  four  thousand  such  prescriptionB;  and 
E  that  one  Rabens,  a  naer  of  the  *drug,  came  from 
another  state  and  applied  to  Webb  for  mor- 
phine and  was  glren  at  one  time  ten  so-called 
prescriptions  for  one  drscbtn  eati,  which  pre- 
acriptions  were  filled  at  one  time  by  Goldbaum 
upon  Kabens'  presentation,  although  each  was 
made  out  In  a  separate  and  QetitloaB  name." 

Upon  these  facta  the  Circuit  Court  of  Ap- 
peaU  prc^Munds  to  thia  court  three  queatlous : 

1.  "Doea  the  first  aentencv  of  section  2  of  the 
Harrlaon  Act  prohibit  retail  sbIm  of  morphine 
by  druggists  to  persons  who  hare  no  physician's 
prescription,  who  have  no  order  blank  therefor 
and  who  cannot  obtain  an  order  blank  becauae 
not  of  the  class  to  which  such  blanks  are  allowed 
to  be  issued  r* 

2.  "If  the  answer  to  queadon  one  la  in  the 
afflrmatlTe,  doei  this  conatrnctioD  make  uncon- 
stltntlonal  the  prohibition  of  such  sale?" 

S.  "If  a  practieing  and  registered  physician 
issues  an  order  for  morphine  to  an  habitual  user 
thereof,  the  order  not  belnc  issued  by  htm  In 
the  course  of  professionsl  treatment  In  the  at- 
tempted cure  of  the  habit,  but  being  issued  tor 
th«  purpose  of  proTidlng  the  user  with  mor- 
phine sufficient  to  keep  him  comfortable  by 
m«tnt«lHtTn  his  customary  use,  is  such  order  a 
physician's  preacrlptlon  under  exception  (b)  of 
section  27' 

"If  question  one  ts  answered  In  the  negative, 
or  question  two  in  the  afflnnative,  no  answer  to 
question  three  will  be  necessary;  and  If  question 
three  la  answered  In  the  affirmatlTe,  questions 
one  and  two  become  Immaterial." 

[I-S]  What  we  have  said  of  the  construc- 
tion and  purpose  oC  the  act  lo  No.  397  plalnl; 
requires  that  question  one  should  be  answer- 
ed in  the  afflrmatlTe.    Queatioo  two  should  be 
answered  In   the  negative  for  the  reasons 
Btated  in  the  opinion  in  No.  367.    As  to  ques- 
tion three — to  call  audi  an  order  for  the  use 
%  of  morphine  a  pbyslclan's  preacrlptlon  would 
a  be  so  plain  a  perversion  of  meaning  that  *no 
dlscmsalon  of  the  subject  la  required.    That 
question  should  be  answered  in  the  negative 
Answers  directed  accordingly. 


Mr.  Justice  McKENNA,  Mr.  Justice  TAIT 
DEVANTBR,  nnd  Mr.  JosHce  McEEITNOLDS- 
concur  In  the  dissent 


CH>  u.  B.  M) 
a.  8.  NICHOLAS  ft  CO.  et  aL  v.  UNITED- 
STATES. 

ALEX.  D.  SHAW  ft  CO.  et  aL  v.  SAMU 


OosrOMa  DtniKa  4=>21 -- Addition al  Dtnr 
— "Gbamt"  bt  FoKzioir  CorrNiRr  oh  Bx- 

POBTATIOH. 

The  "allowance"  of  three  pence  or  five  pence 
made  by  British  revenue  legislstion  on  each  gal- 
lon of  certain  spirits,  on  tbe  exportation  there- 
of, is  a  "grant"  bestowed,  within  Tariff  Act,  f 
4,  par.  H  <Oomp.  St  |  K296).  providing  that, 
whenever  any  country  shall  pay  or  bestow,  di- 
rectly or  Indirectly,  any  bounty  or  grant  on  the 
exportation  of  any  article,  there  shall  be  levied 
and  paid  on  it,  on  importation,  in  addition  to  the 
regnlar  duty,  an  additional  one,  equal  to  the  net 
amount  of  audi  bounty  or  grant  however  It  be 
paid  or  bestowed. 

[Ed.  Note.— For  other  deSnldons,  see  Words 
and  Phrases,  First  and  Second  Series,  Grant} 


Protests  ot  O.  S.  Nicholas  ft  Co.  and  others 
and  of  Alex.  D,  Shaw  ft  Co.  and  others 
against  Imposition  of  additional  duties  au 
Importatloiia  of  spirits  were  overruled  by  tb» 
Board  of  General  Appraisers,  which  dedsloa 
was  affirmed  by  the  Court  of  Customs  Ap- 
peals (7  Ct  Cnst  An>eals,  87),  and  they 
bring  cerdorail    Affirmed. 

Mr.  W.  P.  Preble,  of  New  Xork  Cltr,  ear 
Alex.  D.  Shaw  &  Co.  and  others. 

Mr.  Albert  H.  Washburn,  of  New  York 
City,  for  G.  S.  Nicholas  ft  Co.  and  others. 

Mr.  Assistant  Attorney  General  HaoMi^ 
for  the  United  States. 


*Mr.  Justice  UcKBNNA  delivered  tbe(q)in-V 
ion  of  the  Court 

Writs  of  certiorari  to  review  a  Judgment  of 
the  Court  of  Cnstoms  Appeals,  affirming  a 
decialou  by  the  Board  of  General  Apprais- 
ers, which  overruled  the  protests  of  petition- 
ers against  the  action  ot  collectors  of  cus- 
toms at  Boston  and  New  York  assessing  ad- 
ditional or  countervail Ing  duties  <»i  whisky 
and  gin  Imported  from  Great  Britain.  7  Ct 
Gnat  Appeals,  87. 

Paragraph  D  of  section  4  of  the  Tariff  Act 
ot  1813  (33  Stat  U4  [Comp.  St  |  G296]> 
reads  as  follows : 


■a  sM  same  topic  ud  KET-KUUBEB  la  all  Key-NumtMred  DltMU  and  ludtoak 
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soremment  sh&ll  pay  or  beatow,  diraetlj  or  In* 
■directlr,  any  bounty  or  grant  upon  the  exporta- 
tion of  any  article  or  merchandlM  bwn  meh 
■comitrj,  dependency,  colony,  pravluea  or  other 
pditlcal  labdiTiaion  of  to^^rntnent,  and  neb 
■artide  of  merchandiM  i*  dntiable  nnder  the 
PTOviaiona  o(  tble  act,  then  npon  the  Importation 
■of  any  aocb  article  or  mercbandiae  into  the 
United  States,  whether  tlie  same  ahall  be  Im- 
ported directly  from  the  country  of  productiaa 
•or  otberwiae,  and  wbether  aneh  artlde  of  mer- 
-chandiae  is  imported  in  the  same  condition  aa 
when  exported  from  tbe  coontry  of  production 
•or  baa  been  cbsnied  in  condition  b;  manufac- 
ture or  Dtherwiae,  there  (hall  ba  levied  and 
paid,  in  all  inch  caaee.  In  addition  to  tbe  duties 
otberwiae  imposed  by  this  act,  an  additional 
■dnty  equal  to  tbe  net  amount  of  inch  bounty  or 
.crant,  bowerer  tbe  aame  be  paid  or  bestowed. 
Tbe  net  amount  of  all  auch  bonndea  or  granta 
ahaU  be  from  time  to  time  aaeertained,  detennln- 
-ed,  and  declared  by  the  Secretary  of  the  Treaa- 
nry,  who  iball  make  all  needful  regulatloDS  for 
the  identification  of  euch  article*  and  merchan- 
diaa  and  for  the  assessment  and  collection  of 
aucb  additional  duties." 

5  The  question  in  th«  case  U  tbe  lefalitr  of 
«the  counter* vailing  duty.  It  was  determlDed 
and  declared  to  be  necessary  under  pan- 
graph  E  by  reason  ot  the  allowance  under 
the  British  leclslatlon  of  three  pence  upon 
plain  British  spirits  and  five  pence  upon 
British  compounded  spirits.  23  A  24  Tlct  c 
128. 

Tbe  case  Is  not  of  broad  compass.  The  act 
ol  Parliament  referred  to  above  lerles  a 
■doty  upon  eyery  gallon  ot  spirits  ot  a  cer- 
tain strength  which  after  certain  designated 
•dates  were  or  should  be  distilled  within  the 
United  Kingdom,  or  which,  having  beesi 
-distilled  therein,  were  on  the  designated 
dates  in  the  stock  or  possession  of  any  dl«- 
-tlller  or  In  any  duty-tree  warehouse,  and 
irtdch  after  the  named  dates  should  be  taken 
«ut  for  consumptloa  within  the  United  Klng- 
•dom. 

It  Is  provided  that  "In  c<»islderatlon  of  the 
Joss  and  hindrance  caused  by  excise  regula- 
tion  In  the  distillation  and  rectlficatloQ  erf 
spirits  In  the  United  Kingdom"  there  shall 
■be  paid  "to  any  distiller  or  proprietor  ot 
auch  spirits  on  the  exportation  thereof  from 
a  duty-free  warehouse  or  on  depositing  the 
aame  in  a  customs  warehouse  *  * 
allowance  of  two  pence  per  gallon 
and  to  any  licensed  rectlDer  who 
has  or  shall  have  deposited  In  a  customs 
warehouse  spirits  distilled  and  recUfled  In 
the  United  Kingdom  the  following  sUowanc- 
ea:  •  •  •  Three  pence  per  gallon,  and 
on  vlrits  of  the  nature  of  spirits  of  wine  an 
allowance  ot  two  pence  per  gallon. 

Subsequent  acts  ot  Parliament  repeat  the 
provisions  tor  allowance  upon  exported  spir- 
its, adding  some  details,  and  are  replete  with 
the  regulations  and  provisions  which  the 
legislators  thought  or  ^perience  had  demon- 
stnted  were  necessary.    And  there  la  qnlta 


an  enumeration  of  waitiionses  and  their 
purposea  which,  howeyer  necessarT  trom  the 
standpoint  ot  the  law,  happily  Is  not  neces- 
sary to  onr  conslderadon  of  the  questions  1b 
the  case,  although  counsel  describe  them  and  & 
use  them  In  display  ot  the  options  which  "It  • 
is  contended  the  law  ^ves  to  a  distiller-- 
that  Is,  to  export,  warehouse,  or  sell  the  spir- 
its or  use  them  under  conditions  which 
would  or  would  not  result  In  an  allowance, 
do  not  find  It  necessary  to  go  into  suiA 
confusing  considerations.  The  question  la 
tbe  case  Is  more  direct,  and  is  whether  the 
three  pence  and  five  pence  paid  on  account  of 
export  from  the  United  Kingdom  Is  the  be- 
stowal "directly  or  indirectly"  of  a  "bounty 
grant  upon  the  exportation  of  any  article 
merchandise  from  such  country,"  to  nse 
tbe  words  of  paragraph  B. 

Looking  only  at  tbe  paragraph  and  Judg- 
ing from  the  first  Impressions  of  its  words, 
the  problem  presented  would  seem  to  be 
wltbout  difficulty.  There  Is  paid  to  an  ex- 
porter of  spirits  from  the  United  Kingdom 
of  three  or  five  pence  a  gallon,  aa 
the  case  may  be^  and  the  Instant  conclusion 
is  that  the  sale  of  spirits  to  other  countries 
is  relieved  trom  a  burden  that  their  sale  In 
tbe  United  Kingdom  must  bear.  Then  la  a 
benefit,  therefore,  in  exportation,  sn  Induce 
to  seek  tbe  foreign  market  And  thns 
it  would  seem,  it  we  regard  tbe  substance  of 
tlUngs,  that  the  condition  of  the  application 
of  paragraph  E  obtains. 

Counsel,  however,  resist  tbis  view  in  some- 
what lengthy  and  minute  arguments,  only 
the  basic  propositions  of  which  we  can  give. 
lliey  dwell  efq>eclally  upon  the  pnrpose  of 
tbe  British  act  and  Uie  differences,  not  only 
actual,  as  they  contend,  but  recognised  in  tbe 
administrative  and  legislative  parlance,  ot 
this  country,  between  tbe  words  "allowance," 
bounty,"  "drawback"  and  "grant."  In  sup- 
port ot  the  first  contention — that  is,  tbe  pur- 
pose of  the  British  act--4t  is  urged  that  tbe 
allowance  provided  for  Is  not  a  "bounty" 
upon  exportation,  but  "compensatton"  to  the 
dlatlller  and  rectifier  for  costs  due  to  excise 
restrictions.  In  other  words,  that  the  al- 
lowance is  not  a  premium  on  exportation, 
but  the  remission  or  reimbursement  ot  the 
expense  of  maonfacture  to  accommodate  the  • 
"pe'cullar  conditions  and  necessities"  of  thee 
British  fiscal  policy.  In  confirmation  of  this 
view  It  Is  said  that  not  all  British  spirits 
when  exported  get  the  allowance,  but  only 
those  that  are  warehoused  In  a  certain  sped- 
fied  way,  and  that,  besides,  the  allowance  Is 
also  paid  when  certain  spirits  go  Into  do- 
mestic consumption.  And  the  British  ambas* 
sador  Is  quoted  aa  saying  of  the  allowances 
that  they  "do  not  even  compensate  the  loss 
they  are  Intended  to  reimburse,  as  Is  abuo* 
dantly  proved." 

It  is  hence  asserted  tbst  the  condition  ot 
the  application  ot  paragraph  ES— that  is,  a 
premium  bestowed  on  an  exportation  troia 
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another  coDntrr— ^>  absent  and  that,  besides, 
the  paragraph  U  of  limited  Hope,  the  word 
boanty  not  being  naed  In  its  most  compre- 
heoElTe  sense,  and  that  there  la  a  wide  dif- 
ference between  an  "Indirect  bonnty"  and 
"Indirectly  paying  a  bounty,"  and  that  for 
an  Indirect  bounty  tue  paragraph  doea  not 
provide.  Counsel  attempt  to  Jnstlfy  the  dla- 
Hactlon  and  lUustnite  it  by  the  dtaUoa  of 
the  example  of  many  acts  of  Coagress  by 
which  "indirect"  bounties  were  legislated 
and  also  by  Che  comraenta  of  legislators  In 
discussion  of  the  purpose  and  effect  of  the 
use  of  the  words  "allowances,"  and  "le- 
batee,"  and  "drawbacks."  And  United  States 
T.  Passavant,  169  U.  S.  M,  23,  IS  Sup.  Ct  219, 
42  Xj.  Ed.  614,  is  quoted  for  a  diatluctlon  be- 
tween "the  word  'bounty'  as  differentiated 
from  the  word  'drawback'  In  tariff  parlance" 
and  "the  shades  of  meaning  which  Congress 
bad  In  mind  when  enacting  paragraph  E 
and  provisions  in  pari  materia."  Id  farther 
aupport  of  their  distinctlcmB  counsel  dte  the 
executive  practice  of  this  country,  and  ad- 
duce the  dedslons  of  this  and  other  courts 
to  show  that  such  practice  la  a  nsefui  re- 
solvent of  the  meaning  of  words  and  of  legis- 
lative Intention. 

We  appreciate  the  strength  of  the  argu- 
ment, bat  the  circumstances  are  bat  aids  to 
persuasion ;  they  do  not  compel  It  Every 
new  statute  Is  Individual  and  presents  its 
.own  problem.  Tliat  before  ua  does,  and,  as 
7  we  have  *sald,  looking  at  its  words  alone, 
has  no  nncertalnty  of  purpose.  Whenever 
^any  country  "aliall  pay  or  bestow,  directly  or 
Indirectly,  any  bounty  or  grant  upon  the  ez> 
portatlon  of  any  article  or  merchandise," 
there  aliall  be  levied  and  paid  upon  It,  upon 
Importation,  In  addition  to  the  regular  duty, 
an  additional  one  "equal  to  the  net  amount 
of  such  bounty  or  grant,  however  the  same 
be  paid  or  bestowed."  The  statute  was  ad- 
dressed to  a  condition  and  its  words  must  be 
considered  as  Intending  to  deflne  it,  and  ail 
of  them — "grant"  as  well  as  "bounty" — must 
be  given  effect  If  the  word  "bounty"  has  a 
limited  sense  the  word  "grant"  has  not.  A 
word  of  broader  slgnlflcance  than  "grant" 
could  not  have  been  used.  Uke  Its  synonyms 
"give"  and  "bestow,"  It  expresses  a  conces- 
sion, the  conferring  of  something  by  one  per- 
son upon  another.  And  If  the  "scmietlilng" 
be  conferred  by  a  country  "upon  tbe  expor- 
tation of  any  article  or  mercliandlse"  a  coun- 
tervailing duty  la  required  by  paragraph  E. 
Iliere  can  be,  therefore,  but  one  Inquiry: 
Was  something — bounty  or  grant— paid  or 
bestowed  npon  the  exportation  of  apIritsT 
Counsel's  answer  we  have  given;  ours  la 
different  Tbey  dwell  upon  the  meaning  of 
one  word  and  tbe  necessary  adjastments  of 
the  BrlUsh  revenue  legislation;  we  regard 
all  of  the  words,  the  fact  of  payment  and  the 
event — the  tact  that  the  grant  is  made  at 
tte  time  of  exportation  and  only  npon  ex- 


portation (of  course,  we  mean  of  tbe  qdrlts- 
destined  for  the  United  States)— tbe  event, 
that  the  spirits  may  be  sold  cheaper  In  the- 
tJnlted  States  than  In  tbe  United  Kingdom, 
and  necessarily  there  may  be  that  aid  to- 
thelr  competitive  power.  We  do  not  think 
that  It  Is  a  repelling  answer  to  say  that  they 
are  sold  here  at  the  same  price  that  they 
would  be  sold  for  In  the  United  Kingdom  if' 
the  latter  Imposed  no  tax,  that  is,  sold  here- 
as  If  they  had  not  been  taxed  at  all,  and 
therefore  sold  not  below  their  natural  cost 
This  is  mere  peculation  of  the  effects  ot  a  4 
different  situation.  We  have  tbe  'fact  of* 
spirits  able  to  be  sold  cheaper  In  the  United 
States  than  In  the  place  of  their  production, 
and  this  the  result  of  an  act  of  government 
because  of  the  destination  of  the  spirits  be- 
ing a  foreign  market.  For  that  eltnation' 
paragraph  E  was  Intended  to  provide.  Wbat 
I^slatlon  some  other  situation  might  re- 
quire or  receive  we  are  not  called  upwi  to- 
conjecture. 

Our  conclnsion  la  supported,  we  think,  by 
United  States  v.  Passavant,  supra,  a  case- 
from  which  counsel  have  adduced  some  ar- 
(rnment.  An  Importation  of  goods  fron> 
Germany  was  the  subject  of  the  dedslon. 
'niat  country  Imposed  a  tax  npon  merchan- 
dise when  Bold  by  the  mannfacturer  thereof 
for  consumption  or  sale  In  the  markets  of 
Germany.  Upon  exportation  of  tbe  merchan- 
dise the  tax  was  remitted.  Tbe  remission 
was  called  'bonification  of  tax'  as  diatln- 
gulshed  from  being  refunded  as  a  rebate. 
The  merchandise  could  be  purchased  In  bond 
for  exportation  In  the  principal  marketa  of 
Germany  at  the  net  invoice  price  and  with- 
out paying  the  so-called  German  duty.  The- 
merchandise  with  which  the  case  was  con* 
cemed  was  ao  purchased. 

Upon  Importation  of  the  merchandise  it 
waa  determined  by  the  collector  and  custom* 
appraiser  that  Its  value  waa  tbe  net  Invoice 
value  with  the  German  duty  added.  This 
ruling  was  contested  by  the  importer  and 
the  Board  of  General  Appraisers  reversed  It 
The  Circuit  Court,  to  which  tbe  case  had 
been  carried,  affirmed  tbe  dedslon  of  the 
Board  of  General  Appraisers.  Upon  appeal 
to  the  Circuit  Court  of  Appeals  that  court 
asked  of  this  court  whether  the  German  duty 
had  been  lawfully  Included  by  the  collector 
and  customs  appraiser  in  their  estimate  of 
the  dutiable  value.  We  answered  In  the 
affirmative,  and  said,  through  Ur.  Chief  2qs- 
tlce  Fuller : 

Hat  "tbe  laws  of  this  comitry  in  the  tmrm- 
ment  of  duties  proceed  upon  tbe  msrket  valm 
in  the  exporting  country  and  not  upon  the  mar-  "j 
ket  value  ieae  such  remiBsion  or  ameliorB*tian  as  • 
Qiat  country  chooses  to  allow  In  accordance  with 
its  own  views  of  public  policy." 

And  this  conduBUm  was  reached  npoa  the 
effect  of  the  remitted  tax  and  not  npcui  the 
word  used  to  designate  It    Id.  other  .muj^ 
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the  dedsloQ  was  not  detennlned  by  a  coii- 
slderatlon  of  costs  of  maaofactiiTe  or  their 
relmbnrseineiit  nor  by  tbe  reqnlremetitg  of 
the  policies  of  the  exporting  country.  It  re- 
garded tbe  fact  and  effect  ot  the  remitted 

Downs  T.  United  States,  187  TJ.  S.  496,  23 
Sup.  Ct  222,  47  L.  Ed.  275,  Is  a  like  example, 
and  direct  and  Indirect  bounties  are  lllnstrat- 
ed.  As  an  Instance  of  the  former  the  amount 
paid  upon  the  production  of  sngar  under  tbe 
act  of  Congress  of  October  1.  1890  (26  Stat 
617,  c.  1244)  la  sdduced,  and  also  tbe  "draw- 
back" (tbe  word  of  the  statnte  is  used)  upon 
certain  articles  exported;  as  Instances  of 
the  latter,  that  Is,  of  Indirect  bounties,  the 
remission  of  taxes  upon  the  exportatltm  of 
articles  which  are  subject  to  a  tax  when  sold 
or  consumed  In  the  country  of  their  produc- 
tion is  glren,  and,  as  another  example,  the 
laws  permlttlnE  dlsUllers  of  spirits  to  ex- 
port tbe  same  without  payment  of  sn  in- 
ternal revenue  tax  or  otiier  burden. 

We  consider  farther  discussion  unnecessary 
and  tbe  Judgment  of  the  Court  ot  Customs 
Appeals  Is 

Affirmed. 


NORTH  PAO.  8.  S.  CO.  t.  HALL  BEOS. 
UARINB  RT.  ft  SHIPBmLOINO  CO. 


1.  Adio&altt     ^»10,     18  —  JToubdictiok — 
TOBT  Ann  CoifTaaoT. 

While  dfi)  Jnrisdiction  of  admiralty  In  mat- 
ters ot  tort  depends  upon  locality,  whether  the 
act  was  committed  upon  naTlsable  waten;  In 
matters  of  contract  it  depends  upon  the  snb- 
Ject-matter,  the  nature  and  character  of  the 
contract. 

2.  AniauLTT  «=i27— JousoicnoN— Ivpuid 
Htpothkcatior. 

Neither  in  JurlsdlctlDU  nor  In  method  ot  pro- 
cedure are  the  admiralty  courts  of  the  United 
States  dependent  alone  upon  the  theory  of  Im- 
plied hypothecation ;  It  being  establlBbed  that 
In  a  civil  canse  of  moiitime  orlsin,  IutoIvIdc 
penonal  reHpondbillty,  libelant  may  proceed  In 
personam,    it    respondent    la   within    reach    of 

S.  ADiiiBAi,Tr  ^3ll— "MABTnm  OonraAor" 
— CosTaACT  xo  Build  Ship  ob  B*ubntsu 
Uatebiai. 
Contract  for  bnlldlnc  ship  as  supplying  ma- 
terials for  her  conslmctitHi  is  not  a  "maritime 
contract.'' 

[E^d.  Note.— For  other  deflnltions,  ms  Words 
and  Phrases,  First  and  Second  Series,  Harl- 
tims  Contract.] 


4,   AnimtAT.TT   ^a27— JuBiaDIcnOH   —   OolT- 

TSACT  TO  Bkfaib  Ship— OoifBrrrtmott  ma- 

STATuna. 
Under  Const  art  3,  |  2,  extending  Jndldal- 
power  ot  United  States  to  all  cases  of  Bdmiralty 
jurisdiction,  and  leEislatSon  enacted  to  carry  It 
into  execution  (Act  Sept.  24.  1TS9,  c  20,  |  9, 
1  Stat  78.  77;  Rev.  St  |  5S3  (S);  Judicial  Code 
I  24  (3)  [Comp.  St  |  991]),  entire  contract,  con- 
templating performance  ot  service  and  fumiah- 
ing  ot  necessary  materials  tor  repairs  of  steam- 
ship to  make  her  flt  for  Alaskan  voyage,  held- 
within  maritime  jurisdiction,  so  that  libel  In 
personam  against  owner  would  lie,  thongb  re- 
psira  In  which  libelant  was  to  tnmlsh  work  and 
materials,  and  use  ot  marine  railway  and  oth- 
er equipment,  would  have  been  under  superin- 
tendence of  owner. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Call- 
Libel  by  tbe  Hall  Bros.  Marine  Railway  ft 
Shipbuilding  Company  against  the  North  Pa- 
cific Steamship  Company,  wbidt  filed  answer 
and  cross-Ubel,  resulting  In  decree  for  the 
Shipbuilding  Company  and  dismissal  of  the 
cross-libel ;  the  Steamship  Company  filing 
motion  to  arrest  and  vacate  the  decree  and 
to  dismiss  the  cause  for  want  of  Jurisdiction, 
which  motliHi  was  denied,  and  the  Steam- 
ship Company  appeals.    Decree  affirmed. 

Messrs.  Jackson  H.  Ralston  and  William  S. 
Richardson,  both  of  Wadilngton,  D.  C,  for 
appellant 

Messrs.  Warren  Gregory,  AUenLChlcker- 
ing,  and  Oeorge  H.  Whipple,  all  of  San  Fran- 
dsco,  CaL,  for  appellee. 

Si 

*Mr.  Justice  PITNKX  delivered  the  optnloi  • 
of  the  Court 

This  is  a  direct  appeal  under  section  238, 
JndicUl  Code  (Act  Mardi  3,  1911,  36  Stat 
1087,  1167.  c  231  ICJwnp.  St  |  12151),  involv- 
ing only  the  Question  whether  the  cause  was 
within  the  admiralty  Jurisdiction  of  a  Dis- 
trict Court  of  the  United  SUtea. 

Both  parties  are  corporations  of  the  state 
ot  California.  Appellee,  which  for  con- 
venience may  be  referred  to  as  tbe  "Ship, 
building  Company,"  filed  Its  libel  In  personam 
against  appellant  which  we  may  call  the 
"Steamship  Company,"  to  recover  a  balance 
claimed  to  be  due  for  certain  worh  and  labor 
done,  servlcefl  rendered,  and  materials  fur* 
nlshed  In  and  about  the  repairing  of  the 
steamship  Tncatan.  The  Stoamshlil  Onn- 
pany  filed  an  answer  denying  material  aver- 
ments of  the  libel,  and  a  cross-libel  setting 
up  a  claim  for  damages  for  delay  iothemak' 
Ing  of  the  repairs.  Tbe  cause  having  been 
heard  upcm  the  pleadings  and  proofs,  there- 
was  a  decree  for  a  recovery  in  favor  of  tbe 
Shipbuilding  Company  and  a  dismissal  of  the- 
croe»-llbeL     After  thla  the  Steamship  Com- 
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pany  "led  a  motion  to  aneat  and  vacate  the 
decree  and  to  dlsmlsB  tbe  cause  for  want  of 
Jorisdlctlcai.  Hie  motion  was  submitted  to 
the  court  upon  the  pleadtngB,  the  proob  tak- 
en upon  the  bearings  of  the  merits,  and  some 
ali^t  additional  proof.  It  was  denied,  and 
the  present  appeal  followed. 

The  facts  were  theoe:  In  the  month  of 
Hay,  IBll.  the  Steamship  Cokoj/koj  waa  the 
3  owner  of  the  American  steamer  Yucatan, 
«  which  then  lay  moored  or  tied  ap  at  *di>ck 
upon  the  waters  of  Pnget  Sound  at  Seattle, 
in  the  state  of  Washington.  Hie  Teasel,  whldi 
was  of  steel  constmctlMi,  was  In  need  of 
extensiye  repairs.  She  had  been  wrecked, 
and  had  remained  submerged  for  a  long  time ; 
Ice  floes  bad  torn  awe;  the  upper  dedcs,  and 
some  of  her  bottom  plates  also  needed 
be  replaced.  She  was  under  charter  for  an 
Alaskan  voyage,  to  be  commoiced  as  aoon  as 
the  repairs  could  be  completed,  Hie  Shlp- 
hnlldlng  Company  was  the  owner  of  a  ship- 
yard, marine  railway,  machine  shops,  and 
other  equipment  for  building  and  repairing 
ships,  situate  upon  and  adjacent  to  the  nav- 
igable waters  of  Paget  Sound  at  Wlnalow,  tn 
the  same  state,  and  had  In  its  enqtloy  nu- 
merous mechanics  and  laborers  Under  these 
drcumstances  It  was  agreed  between  the 
fiartles  that  the  Shlpbnllding  Company  should 
tow  the  vessel  from  where  she  lay  to  the 
shipyard,  haul  her  out  as  required  up<m  the 
marine  railway  to  a  position  on  dry  land 
Adjacent  to  the  machine  shop — the  place  be- 
ing known  as  the  "dry  dock,"  and  the  haul- 
ing ont  being  described  as  "docking" — and 
should  furnish  mechanics,  laborers,  and  fore- 
men as  needed,  who  were  to  work  with  other 
men  already  In  the  employ  of  the  Steamablp 
Company,  and  under  Its  superintendence ; 
and  the  Shipbuilding  Company  was  also  to 
furnish  plates  and  other  materials  needed 
In  tbe  repairs,  and  the  use  of  air  oompres- 
-eors,  steam  hammers,  riveters,  boring  ma- 
chines, lathes,  blacksmith  forge,  and  the  usu- 
«1  and  necessary  tools  for  the  use  of  sutdi  ma- 
dilnes.  At  the  time  the  contract  was  made, 
another  yessel  (the  Archer)  was  upon  the 
dry  dock,  and  It  was  uncertain  bow  soon  she 
could  be  retomed  to  tbe  water.  It  was  un- 
derstood that  the  Yucatan  should  be  hauled 
ont  as  socm  as  the  Archer  came  off,  should 
remain  npMi  tbe  dry  dock  only  during  sudi 
part  of  the  work  as  required  her  to  be  In  that 
position,  and  at  other  times  should  Ue  In  the 
water  alongside  tbe  plimt  For  the  services 
M  to  be  performed  and  the  materials  and  eqolp- 
•  ment  *to  be  furnished,  the  Shipbuilding  Com- 
pany was  to  receive  stated  prices,  thus:  For 
labor  of  all  classes,  tbe  actual  rate  gf  wagea 
ifulA  to  the  max  pins  15  per  cent;  fornseof 
tug  and  Boow,  a  stated  sum  per  hour ;  for  haul- 
ing out  tbe  Teasel  and  the  use  of  the  marine 
railway,  a  stated  sum  tor  tbe  first  24  boura, 
and  a  spedlled  rate  per  day  for  8  laj  daysT' 
Immediately  following  tbe  hauling  out;  for 


eadi  working  day  Utereafter,  another  rata; 
for  veaael  lying  almtgslde  the  dock  tor  re- 
pairs, no  charge ;  for  tbe  numliig  at  air  com- 
pressors, a  certain  diarge  per  hour ;  tttr  Ut* 
use  and  operation  of  other  madiines,  ces^ 
tain  rates  spedQed ;  and  for  materials  BU^ 
plied.  Invoice  prices  and  cost  of  trel^t  to 
plant  with  10  per  cent  additional. 

The  vessel  was  docked  and  repaired  In  the 
manner  contemplated  by  tbe  agreement;  aha 
was  brought  to  the  Bhlpyard  on  the  27th  at 
May,  and  lay  in  the  water  alongside  of  tbe 
dock  there  until  the  17th  of  June,  during 
wblcli  time  upper  decks  and  beams  were  put 
in  and  other  work  of  a  character  that  coold 
be  done  as  well  while  ahe  was  afloat  as  In 
the  dry  dock.  On  June  17th  she  was  hauled 
oat  and  remained  In  dry  dock  for  about  two 
wedcs  while  her  bottom  plates  were  renewed. 
During  the  same  period  the  propeller  was  re- 
moved to  permit  of  an  examination  of  tbe 
tall  shaft  and  as  the  abaft  showed  deteri- 
oration a  new  one  was  ordered  to  be  snivUed 
by  a  concern  In  San  Pranclsca  Upon  com* 
pleUon  <rf  the  work  upon  the  bottom  plates^ 
and  on  the  6th  of  July,  tbe  vessel  was  re- 
turned to  tbe  water  and  lay  there  for  about 
two  weeks  awaiting  arrival  of  the  new  tall 
shaft  When  this  arrived  the  vessel  was 
again  hauled  out  the  tall  shaft  and  propel- 
ler were  fitted,  and  the  remaining  repairs 
completed.  libelant's  claim  was  for  work 
and  labor  performed,  services  rendered,  and 
materials  furnished  under  the  drcumstances 
mentioned,  and  was  based  upon  the  agreed 
scsle  of  compensation. 

Tha  question  In  dictate  Is  ^rtiether  a  claim)) 
thns  grounded  *ls  tbe  subject  of  admiralty? 
Jurisdiction;  appellant's  contention  being  that 
the  contract  or  at  least  an  essential  part  of 
it  was  for  tbe  use  by  appellant  of  Ubelanfa 
marine  railway,  shipyard,  equipment  and 
laborers  in  SDcb  manner  as  appellant  might 
«e  to  employ  them,  and  that  It  called 
for  the  performance  of  no  maritime  service 
by   libelant 

The  Constitution  (article  8,  |  2)  extends 
the  Judicial  power  of  the  United  States  to 
"all  cases  of  admiralty  and  maritime  Juris- 
diction" ;  and  tbe  l^slatlou  enacted  by  Ctm- 
gress  for  carrying  the  power  into  execution 
has  been  equally  extensive.  Act  Sept  M, 
1788,  c.  20,  f  9,  1  Stat  73,  T7 ;  Rev.  Stat  | 
[Si ;  Judicial  Code.  1 21  (3) ;  36  Stat  1067, 
lOBl,  c  231  (Comp.  Bt  |  901).  In  defining 
the  bounds  of  the  dvil  Jurisdiction,  this 
court  from  an  early  day  has  rejected  those 
trammels  that  arose  from  the  reatrictire  stat- 
utes and  Judldal  prohlbitlonB  of  Skigland. 
Waring  y.  Olarke,  6  How.  Ml.  457,  468,  12 
Ii.  Od.  226;  Insurance  Co.  v.  Dunham,  11 
WalL  1,  24,  2D  Ii.  Ed.  90 ;  The  Lottewanna, 
21  WalL  558,  676,  22  L.  Ed.  664. 

[1]  It  must  be  taken  to  be  Qie  setUed  law 
of  this  court  that  while  tbe  dvll  Jnrisdlc- 
tlon  of  the  admiralty  In  matters  of  tort  d*- 
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pendfl  apon  locality,  wbetber  tbe  act  was 
committed  upon  narlEable  vsters,  In  : 
ter  of  contract  It  depends  nponthesnbject- 
matter,  tbe  nature  and  cbarKCter  of  the  con- 
tract, nnd  t&at  the  English  rale,  vhldi  con- 
ceded Jurisdiction,  with  a  few  exceptions^  on- 
I;  to  contracts  made  and  to  be  executed  upon 
the  navlKable  waters.  Is  InadmlsBlblfl;  the  true 
criterion  being  the  nature  of  the  cwitract, 
to  whether  It  have  reference  to  maritime 
service  or  maridme  transactions.  People" 
Ferry  Co.  ¥.  Beers,  20  How.  393,  401,  15  L. 
Ed.  961 :  Phlla.  W.  *  B.  R.  Co.  v.  Phils.,  etc.. 
Steam  Towboat  Co..  23  How.  209,  216,  16  I.. 
Bd.  433;  Insurance  Co.  t.  Dunham,  11  WalL 
1,  26,  20  U  Ed.  90;  The  Eclipse,  135  U.  S. 
699,  60S,  10  Sup.  Ct  873,  84  L.  Ed.  269. 
I  In  some  ot  the  earlier  cases  the  influence 
•  of  the  English  'rule  may  be  dlBcemed,  in  that 
the  question  whether  a  contract  was  to  be 
performed  ttpon  the  navigable  waters  wa: 
ferred  to  as  pertinent  to  the  questifm  whether 
the  contract  was  of  a  multime  nature  (The 
Hiomas  Jefferson,  10  Wheat  428,  429,  6  L. 
Ed.  SSS ;  The  Planter  [Peyroux  v.  Boward] 
T  Pet  824,  S41,  6  L.  lU.  700;  Steamboat 
Orleans  v.  Phoebus,  11  Pet  175,  183,  9  U 
Bd.  677;  New  Jersey  Steam  NarlgatloQ  Co, 
T.  IferChants'  Bank,  6  How.  844,  SS2,  12  L. 
Ed.  405);  but  a  careful  examination  of  the 
opinions  shows  that  the  place  of  performance 
was  dealt  with  as  an  evidential  circumstance 
bearing  with  more  or  less  weight  upon  the 
fundamental  question  of  the  nature  of  the 
contract  If  th^  go  beyond  thls^  they  most 
be  deemed  to  be  overruled  by  Insurance  Co. 
V.  Dunham,  nipra. 

[1]  Neither  in  Jurisdiction  nor  In  the  meth- 
od of  procedure  are  our  admiralty  courts  de- 
pendent alone  upon  the  theory  of  implied 
hypothecation;  It  being  established  that  In 
a  dvll  cause  ot  maritime  origin  Involving 
a  personal  responsibility  the  libelant  may 
proceed  tn  personam  If  the  respondent  Is 
within  readt  of  process.  The  General  Smith, 
4  Wheat  438.  44S,  4  li.  Bd.  609;  Manro  v. 
Almeida,  10  Wheat  473,  486,  6  L.  Ed.  868; 
New  Jersey  Steam  Navtgatlm  Oo.  v.  Mer- 
diants'  Bank,  0  How.  344,  390, 12  L.  Ed.  466 ; 
Horewood  v.  Bneqnlst,  23  How.  491,  16  L. 
Ed.  616;  The  Belfast,  7  Wall.  624,  644.  19 
L.  Bd.  266;  Tbe  Ealorama.  10  WslL  204, 
210.  19  L.  Bd.  941;  The  Sabhie,  101  U.  S. 
S84,  SS6,  25  L.  Bd.  982 ;  la  re  Louisville  Un- 
derwrlters,  134  U.  S.  488,  490, 10  Snp.  Ct  687, 
8S  L.  Bd.  991 ;  Workman  v.  New  York  City, 
1T9  D.  S.  552,  573,  21  Sup.  Ct  212,  46  L.  Bd. 
814;  Ex  parte  Indiana  Transportation  Co., 
244  D.  S.  466,  37  Sup.  Ct.  717,  61  L.  Ed.  1263. 
That  a  materialman  furnishing  supplies 
or  repairs  may  proceed  in  admiralty  either 
against  the  ship  in  rem  or  against  the  mas- 
ter or  owner  la  personam  Is  recognized  by 
the  twelfth  rule  in  admiralty  (29Snp.Ct 
xl)  adopted  In  Its  present  form  in  the  year 
JIS72  08  WUL  xiv,  20  U  Dd.  922)  after  a 


long  controversy  that  began  with  The  Oener- 
al  Smith,  4  Wheat  438,  4  li.  Bd.  609,  and  end- 
ed with  Hie  Lottawanna,  21  Wall.  668,  679, 
681,  22  L.  Bd.  664.  See  Hie  Ollde,  167  U.  S. 
606,  17  Sup.  Ct  980,  42  L.  Ed.  296- 

[I]  It  is  settled  that  a  ccmtract  for  building* 
a  ship  or  eupp]y*ing  materials  for  her  con-* 
structlon  la  not  a  maritime  contract  People's 
Perry  Ca  v.  Beers,  20  How.  3S3.  15  L.  Ed. 
961 ;  Roadi  V.  Chapman,  22  How.  129,  16  U. 
Ed.  294 :  Edwards  v.  Elliott  21  Wall.  632, 
663,  6S7.  22  L.  Bd.  487;  The  Wtnaebego^ 
206  U.  S.  864,  363.  27  Sup.  Ct  509,  61  L.  Bd. 
886.  In  the  case  In  20  How.  402,  16  L.  Ed. 
961,  the  court  said: 

"So  tt.1  from  the  contract  being  purely  mari- 
tlme,  and  touebing  righti  and  duties  appertain* 
lug  tD  navigation  (on  the  ocean  or  elsewhere), 
it  was  ■  contTBct  made  on  land,  to  be  performed 


But  the  true  basis  for  the  distinction  be- 
twe«i  the  construction  and  the  repair  of  » 
ship,  for  purposes  of  the  admiralty  Jurlsdic* 
tton,  is  to  be  found  in  the  fact  that  the  struc- 
ture does  not  become  a  ship.  In  the  legak 
sense,  until  it  is  completed  and  launched. 

"A  ship  la  bora  when  she  Is  laanched,  and' 
live*  so  long  as  her  Identity  is  preserved.  Prior 
to  her  Isuncbing  she  Is  a  mera  congeries  of 
wood  and  Iron— «n  ordinarj  piece  of  personal' 
propeitj— OS  dlstinctl;  a  land  itructnre  as  a 
house,  and  subject  *  *  *  to  mechanics'  Hens' 
created  by  state  law  enforceable  in  the  state- 
courts.  In  the  baptfsm  of  launching  sbe  re- 
cslvea  her  name,  and  from  the  moment  ber  keet 
tonches  the  water  she  is  transtonned,  and  be- 
comes '  a  subject  of  admiralty  Jarisdiction." 
Tucker  v.  Alexandras,  183  U.  S.  424.  438.  22 
Snp.  Ct  196,  46  Ll  Ed.  204. 

In  The  Rd>ert  W.  Parsms.  191  V.  S.  ITr 
S3,  84,  24  Sup.  Ct.  S,  13  (48  L.  Ed.  73),  It  was- 
held  that  the  admiralty  jurlsdlclitni  extHid- 
ed  to  sn  action  for  repairs  put  op<m  a  ves- 
sel while  In  dry  dock ;  but  the  questIoi> 
whether  this  would  apply  to  a  vessel  haul- 
ed up  on  land  for  repairs  was  reserved,  the- 
language  of  the  court,  by  Mr.  Justice  Brown, 
being: 

"Had  the  vessel  been  hanlad  up  by  ways  upon 
the  land  and  there  repaired  a  different  ques- 
tion might  have  been  presented,  as  to  which  we 
express  no  opinion ;  but  as  all  serlons  repairs 
npon  the  bulla  of  vessels  are  made  In  dry  dock, 
the  proposition  that  such  repairs  are  made  on 
land  would  practically  deprive  the  Bdmirslty 
courts  of  their  largest  and  most  important  Ju- 
risdiction in  connectlDn  with  repairs."  ■ 

•In  The  Steamship  Jefferson,  216  U.  8.  130,» 
80  Sup.  Ct  64,  64  L.  Bd.  126,  17  Ann.  Cas. 
907,  It  was  held  that  the  admiralty  ]urlsdlc> 
tlon  extends  to  a  claim  for  salvage  service 
rendered  to  a  vessel  while  undergoing  re- 
pairs in  a  dry  dock. 

[4]  What  we  have  said  suffldently  indi- 
cates the  decision  that  should  be  reached  ilk 
case  at  bar.   The  contract  as  made  coor 
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temptated  tbe  performance  of  Berrien  and 
tbe  furnishing  of  the  necesBary  materials  tar 
the  repairs  of  tbe  ateamahlp  Yucatan. 
was  an  entire  contract.  Intended  to  tahe  the 
«dilp  as  ahe  was  and  to  dlediarge  ber  only 
-when  completely  repaired  and  Ot  for  tbe 
Alaskan  voyage.  It  did  not  contemplate,  as 
Is  contended  by  appellant,  either  a  lease, 
a  contract  for  use  In  the  nature  of  a  lease,  of 
the  libelant's  marine  railne;  and  machine 
shop.  Tbe  use  ot  these  was  but  lncld«ital : 
the  vessel  being  hauled  out,  when  consistent 
wttb  the  proKress  of  other  work  ot  the  Shlp- 
tiulldloK  Company,  for  the  purpose  of  expos- 
ing tbe  ship's  bottom  to  permit  of  tbe  re- 
moval and  replacement  of  the  broken  plates 
And  tbe  exnmlnatlon  of  the  propeller  and  tail 
shaft.  In  Tbe  Planter  (Peyroni  v.  Howard), 
7  Pet  324,  327,  341,  8  I>.  Ed.  700,  the  vessel, 
requiring  repairs  below  the  water  line  as 
well  as  above,  was  to  be  and  In  fact  was  haul- 
-ed  np  out  of  tbe  water;  and  it  was  held 
that  tbe  contract  for  materials  furnished 
And  work  performed  in  repairing  her  nnder 
these  drcomstances  was  a  maritime  contract 
We  think  the  same  rule  must  be  applied  to 
the  case  before  us;  that  the  doubt  Intimated 
In  Tlie  Robert  W.  Parsons,  IBl  D.  S.  17, 
84,  21  Sup.  Ct  8,  48  L.  Ed.  73,  most  be  laid 
aside;  and  that  there  Is  no  difference 
character  as  to  repairs  made  upon  the  hall 
of  a  vessel  dependent  upon  whether  they  are 
made  while  she  la  adoat  while  In  dry  dock,  or 
while  haoled  np  by  ways  upon  land.  The 
nature  of  tbe  service  la  identical  in  the  eer- 
eral  cases,  and  tbe  admiralty  jurisdiction 
extends  to  alL 

This  is  recognised  by  the  A.ct  of  Congress 
of  June  23,  IBIO  (chapter  873,  36  Stat  eOi 
JrComp.  St  I  77831),  which  declares  that  "any 
-•  per'son  furnishing  repairs,  supplleB,  or  other 
necessaries,  including  the  use  of  dry  dock  or 
marine  railway,  to  a  vessel,  whether  foreign 
or  domestle,"  npon  the  order  of  a  proper  per- 
son, shall  have  a  maritime  lien  upon  the 
vesseL 

Tba  principle  was  recognUed  long  ago  by 
Mr.  Justice  Xelson  in  a  case  decided  at  the 
circuit,  Wortman  v.  Griffith  (1856)  3  Blatdtt 
628,  30  Fed.  Gas.  648,  No.  180S7,  which  waa 
a  libel  In  personam  to  recover  compensation 
for  services  rendered  In  repairing  a  steam- 
boat Libelant  was  the^owner  of  a  shipyard 
with  apparatus  consisting  of  a  rellway  cradle 
and  otber  fixtures  and  Implements  used  for 
the  purpose  of  hauling  vessels  out  of  the  wa- 
-ter  and  sustaining  them  whUe  being  repaired. 
-Certain  rates  of  compensation  were  charged 
for  hanling  tbe  vessel  upon  the  ways,  and  a 
per  diem  charge  for  the  time  occupied  while 
she  was  nnder  repair,  in  cases  where  tbe 
■owner  of  tbe  yard  and  apparatus  was  not 
-employed  to  do  the  work  but  the  repairs  were 
made  by  other  shipmasters,  as  was  dime  in 
4bBt  case.    The  ovrner  of  the  yard  and  appa- 


ratus, together  with  his  employes,  snperli^ 
tended  and  conducted  tbe  operation  of  rais- 
ing and  lowering  the  vessel  and  also  of  fixing 
her  npon  the  ways  preparatory  to  the  re- 
pairs, a  service  requiring  skill  and  experiencs 
and  eesentlal  to  the  process  of  repair.  Mr. 
Justice  Nelson  held  there  was  no  substantial 
distinction  between  such  a  case  and  the  caaa 
vrbere  the  shipmaster  was  employed  to  make 
the  repairs;  and  that  the  admiralty  ]nri» 
diction  must  be  sustained. 

Nor  is  tbe  present  case  to  be  dlstlngDlBhed 
upon  the  ground  that  the  repairs  in  which 
libelant  was  to  furnish  work  and  materials 
and  tbe  use  of  a  marine  railway  and  othw 
equipment  were  to  be  done  under  the  super- 
intendence of  the  Steamdilp  Company.  This 
affected  tbe  quantum  of  tbe  services  and  tha 
extent  of  the  responsibility,  but  not  tbe  es- 
sential character  of  tbe  services  of  the  na- 
ture of  the  contract,  which,  In  onr  oplniMii 
were  maritime. 

Decree  a 


(2U  u.  s.  m 
OOMPANIA  GUNERAL  DB  TABACOa  DB 
FILIFINAS  V.  AI.HAMBRA  CIGAR  & 
CIGARETTE]  MFG.  CO. 


No.  180. 

Caowrs  «38S7(2)  —  Phiuppiiix  Isuniw— 
Rkvibw  bt  SupBxn  ConKP— TaaATX. 
Treaty  of  Paris  1S&8,  sits.  8.  13,  proridinf 
that  cession  of  Philippine  Islands  to  United 
States  shall  not  impair  property  rights  of  in- 
dividuals or  asBociationi,  and  continuinK  la 
force  rights  of  property  secnred  by  patent  and 
copyright  is  not  involved,  within  Jndidal  Cod(^ 
i  248,  by  decision  of  Supreme  Court  of  Philip- 
pine Islands,  in  action  for  Infringement  and  uit> 
fair  competition  by  Philippine  association  havw 
ing  Spanish  trade-mark  in  La  f^or  de  la  Isabels, 
that  action  was  for  wrongful  nae  of  name  "Isa- 
bels," which  was  a  geographical  name  incapable 
of  registration  as  trade-mark,  and  that  no  un- 
fair competition  was  shown. 


Snit  for  infringement  of  trade-name  t^ 
the  Companla  General  de  Tabacos  de  FUt- 
plnaa  against  tbe  Alhambra  Cigar  &  Cigar- 
ette Manufacturing  Company.  From  a  de- 
cree o£  tbe  Supreme  Court  of  the  I^llppins 
Islands,  reversing  a  decree  ot  tbe  court  ot 
tbe  first  instance,  plaintiff  appeals.  Appeal 
dlBmined. 

*Ur.  F.  O.  risber,  of  Manila,  P.  L,  for  appcd- » 
lant 

Mr.  H.  W.  Tan  Dyk^  of  Washington.  IX 
C  for  appdlee. 


M^tr«r  ttllMr  esM*  ■••  m 


•  topis  and  KBT-NUUBBR  In  mU  Kw-Kombsrsd  DlfsMs  and  laSmm 
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Mr.  Jaetlce  DAT  deliTered  the  oplnioo  of 
Om  Court 

Suit  was  broagbt  br  the  appellant,  a  cor- 
poratloQ  organized  under  the  laws  of  Spain, 
In  the  Court  of  FlrBt  Instance  of  Manlta. 
The  complainant  set  np;  ^lat  for  more 
than  27  feara  It  had  been  engaged  In  the 
bnslnesB  of  mannfacturlng  dgare  and  cigar- 
ettes in  the  Philippine  Islands.  That  Its 
factor;  la  known  as  "La  Flor  da  la  Isabela," 
whldi  name  Is  used  upon  the  packages  and 
containers  of  the  products  manufactured  by 
complainant  and  on  the  advertising  matter 
In  Its  cigar  and  cigarette  business.  That 
on  April  S,  1887,  the  kingdom  of  Spain  as  the 
sovereign  authority  In  the  Pblllpplae  Islands 
Issued  to  It,  under  laws  then  In  force,  a  certlfl- 
cate  of  registration  and  ownership  of  certain 
trade-marks  and  trade-names  and  label  de- 
2  signs  therein  described  and  enumerated,  In- 
*  eluding  the  trade-name  "La  Flor  de  la  *Isa- 
bela,"  conferring  the  right  upon  the  com- 
plainant to  all  the  benefits  appurtenant 
thereto,  including  the  right  to  prosecute  for 
infringement.  That  tbe  trade-name  has  been 
In  continuous  use  solely  by  the  ccKnplalnant 
from  the  Issuance  of  the  Spanish  certificate 
of  registration  and  ownership  to  tbe  time  of 
bringing  suit,  except  for  the  acta  of  the  appel- 
lee. Tbat  by  reason  of  the  long-continued 
use  of  the  phrase  "La  Flor  de  la  Isabels" 
to  designate  Its  &ctor7  and  Its  products 
the  said  phrase  and  snndry  abbreviations 
thereof,  when  applied  to  tbe  manufactures 
of  tobacco  as  a  dlstlngalshlng  brand  or  name, 
had  come  to  have  a  secondary  meaning 
dedgnatlng  and  denoting  that  they  are  the 
products  of  Its  fsctory.  In  common  pariauce 
the  name  "La  Flor  de  la  Isabela"  Is  abbre- 
viated to  "Isabelas"  when  applied  to  cigars 
or  cigarettes.  That  on  or  about  the  1st  of 
June,  1914,  the  defendant,  now  appellee,  a 
corporation  organized  under  the  laws  of  the 
Philippine  Islands,  engaged  In  the  manu- 
facture and  sale  of  cigars  and  cigarettes  In 
Manila  and  elsewbere  in  the  Philippine  Is- 
lands, unlawfully  misappropriated  to  Its 
tiwa  Dse  and  benefit  the  word  "Issbelatf' 
In  Its  seomdary  meaning  as  a  distinguishing 
brand  or  name  of  ite  tobacco  products.  That 
the  unlawful  use  of  the  name  "Isabelas"  as 
the  distinguishing  brand  or  name  of  the  prod- 
ucts of  the  defendant  is  calculated  to  de- 
ceive the  public  Into  the  bdief  thst  the  goods 
of  the  defendant  so  designated  and  branded 
are  the  goods  manufactured  by  the  complain- 
ant, and  that  the  use  thereof  by  the  defend- 
ant will  cause  It  Irreparable  Injury.  An  In- 
junction was  prayed  against  tbe  defendant, 
and  an  accounting  sought 

The  Court  of  First  Instance  found  in  fa- 
vor ot  the  complainant  because  of  Its  exdu- 
sive  ownership  of  the  Spanish  trade-mark, 
and  In  favor  of  the  defendant  <«  the  ques- 
tloii  of  unfair  competition.  Upon  appeal  to 
the  Supreme  Court  of  the  PhlUiq^Iiis  TTli"di^ 
88  Sup.OT.-lfi 


that  court  found  In  favor  of  the  deftfid- 
ant  upon  both  Issues,  and  directed  a  re-[j 
versal  of  the  'Judgment  below.  S3  Phil  • 
Hep,  486.  Appeal  to  this  court  was  sought 
and  allowed  upon  the  ground  tbat  the  Judg- 
ment of  the  Supreme  Court  was  la  an  action 
whid)  involved  the  Paris  Treaty  of  1898  be- 
tween the  United  States  and  Spain,  because 
it  is  therein  provided  tbat  the  property  rights 
of  private  establlAments  or  associations  hav- 
ing legal  capacity  to  acquire  and  possess  prop- 
erty, and  especially  the  rights  of  property  se- 
cured by  copyrights  and  patents  amnired 
by  Spaniards  In  the  Philippine  Islands  at 
tbe  time  of  tbe  ratification  ot  the  treaty, 
shall  not  be  impaired,  bnt  shall  continue  to 
be  respected. 

This  appeal  was  perfected  before  the  Act 
of  September  6,  1916.  39  Stat  726,  c.  448, 
and  Is  controlled  by  section  248  of  tbe  Judi- 
cial Code  (Act  Mardi  3,  1911,  c.  231,  33  Stat 
1158),  which  provided  thst  this  court  should 
hsve  Jurtedlctiou  to  review,  revise,  reverse^ 
modify  or  affirm  the  final  Judgments  and  d^ 
creea  of  the  Supreme  Court  of  the  Philippine 
Islands  in  all  actions,  cases,  causes,  and  pro 
ceedlngs  In  which  the  Constitution,  or  any 
statute,  treaty,  title,  right  or  privilege  at 
tbe  United  States  Is  Involved. 

Tbe  c<mtentlon  Is  tbat  the  provlalonB  of 
this  treaty  were  Involved  In  the  decision  cd 
the  Supreme  Court  thereby  authorizing  thlj 
appeaL 

By  the  treaty  ot  Farlt  ot  1898  (30  Slat 
1758)  Spain  ceded  to  the  United  States  thi> 
ordilpelago  known  as  the  Philippine  Islands. 
In  article  8  of  the  treaty  it  Is  provided  that 
the  reilnqulBbment  or  cession,  as  the  case 
maybe,  "•  •  •  cannot  In  any  respect  Impair 
the  property  rights  which  by  law  belong  to 
the  peaceful  possession  of  property  of  all 
klnds^  of  provlncea,  municipal  ttlcs,  pahlic 
or  private  establlstuneuts,  ecclesiastical  or 
civic  bodies,  or  any  other  assodatians  ha«lng 
legal  capacity  to  acquire  and  poBsess  prop- 
erty in  the  aforesaid  territories  renounced  or 
ceded,  or  of  private  Individuals,  of  whab- 
soever  natlonallt;  sudi  Individuals  may  be." 
Article  13  provides  that  "the  rights  of  prt^i' 
erty  secured  by  copyrights  and  patents  ac-  g 
*quired  by  Spaniards  in  the  Islsnd  of  Cuba,* 
and  In  Porto  Rico,  the  Philippines  and  other 
ceded  territories  at  the  time  of  the  exchange 
of  tbe  ratiflcatloas  of  this  treaty,  shall  con- 
tinue to  be  respected."  Treatlss  la  Forces 
190*,  pp.  722.  726.  720. 

It  is  the  evident  purpose  of  these  provl- 
Blons  In  view  of  the  cession  of  territory  made 
by  Spain  to  the  United  States,  to  preserve 
private  rights  <tf  property,  and  to  provide 
that  the  change  of  sovereignty  Should  work 
no  Impairment  of  such  rights. 

The  Phlltpplne  Act  of  1902,  carried  Into 
the  sectiim  ot  the  Judicial  Code  which  we 
have  quoted.  Intended  to  give  this  court  Ju- 
risdiction In  cosei  Involving  rii^its  aecar*! 
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br  the  tre&t7  of  18B8  and  otber  treaties  of 
the  United  States.  A  gooA  illustration  of 
a  case  of  this  cbaracter  la  fonnd  in  VUas  t. 
Manila,  220  U.  S.  34R  31  Sup.  Ct  418,  55  L. 
Ed.  491,  where  certain  claims  were  made 
acalnst  the  city  of  Manila,  which  It  was  coti- 
tended  survived,  notwithstanding  the  ceBston 
to  the  United  States.  A  writ  of  error  was 
sned  out  to  a  Judgment  of  the  Supreme  Court 
of  the  PblUpplne  Islands  denying  relief  be- 
cause of  its  holding  that  the  mtinlclpallCy  of 
Uanlla  after  the  treaty  was  a  totally  differ- 
ent corporate  entity  and  In  nowise  liable  for 
debts  created  under  the  Spanlah  sovereignty. 
ExceptloQ  was  taken  to  the  Jurisdiction,  bat 
this  court  held  that  the  case  involved  the 
treaty  of  1898,  as  the  question  was  made  to 
tnm  in  the  court  below  upon  the  consequence 
of  the  change  of  sovereignty  and  the  reincor- 
poration ot  the  dty  after  the  substituted 
sovereignty.  Mr.  Justice  Lurton,  who  deliv- 
ered the  opinion  of  the  court,  said: 

"HiU  dispoaes  of  the  questian  of  the  jurisdic- 
tion of  this  court  grounded  upon  the  absence 
from  the  petition  of  the  plaintiffs  of  any  dis- 
tinct claim  under  the  treaty  of  Paris,  since  un- 
der section  10  of  the  Philippine  OrBBQlc  Act  of 
July  1,  1902.  this  eonrt  is  given  Jurisdiction  to 
review  any  Goal  decree  or  judgment  of  the  Sn- 

?preme  Court  of  the  Pliilippine  Islands  where 
any  treaty  of  the  'United  States  'is  Involved.' 
^at  treaty  was  neceasarlly  Involved,'  since 
neither  the  court  below  nor  this  conrt  can  deter- 
mine the  continuity  of  the  municipality  nor  the 
liability  of  the  city  as  It  now  exists  for  the  ob- 
ligations of  the  old  city,  without  considering  the 
effect  of  the  change  of  sovereignty  resulting 
from  that  treaty.  See  Beavis  v.  Fiauza,  210  U. 
8.  16,  22  [30  Sup.  CL  1,  S4  L.  Ed.  72]." 

In  this  case  no  such  questloD  is  presented. 
The  decision  Involved  no  consideration  of 
treaty  rights,  nor  were  the  same  discussed 
in  the  judgment  In  the  court  below.  The 
PhtlipplQe  Supreme  Court  In  determining 
the  Issues,  held  that  the  name  "Isabela," 
which  appellees  were  charged  with  using, 
was  a  geographical  and  descriptive  term  and 
Incapable  of  registration  as  a  trade-mark 
either  under  the  Philippine  Act  No.  666  (Pub. 
Laws  1902-1903),  or  the  law  as  It  existed 
under  the  Spanish  rfiglme;  that  the  Span- 
ish trade-name  as  registered  consisted  of  the 
words  "l4i  Flor  de  la  Isabela"  and  the  trade- 
mark of  a  shield  with  certain  devices  thereon. 
That  the  actltm  was  not  for  the  Infringement 
of  the  trade-name  "Ia  E^or  de  la  Isabela," 
but  was  for  the  violation  of  the  trade-name 
"Isabela."  And  that  unfair  oompetitloa  waa 
not  shown. 


Certainly  the  treaty,  in  providing  that  prop- 
erty rights  of  this  class  should  be  respected, 
did  not  Intend  to  prevent  the  consideration 
by  the  courts  of  the  nature  and  e:ctent  of  the 
rights  granted,  or  prohibit  the  applicntion  of 
laws  for  the  enforcement  and  regulation  of 
such  property  rights  when  not  In  derogation 
thereof.  Philippine  Act  666, 1 14,  Ctotnp.  of  the 
Acts  of  the  Philippine  Com.  1 68,  Itself  provides 
that  certl  Sea  tea  Issued  under  the  Spnnlsh-sor- 
ereignty,  unannulled  under  the  roynl  decree  of 
1888,  shall  be  conclusive  evidence  of  the  ex- 
clusive right  of  ownership  of  such  trade- 
marks or  trade-names. 

Reliance  is  had  by  appellant,  to  sustain  the 
Jurisdiction,  on  the  decision  of  this  court  In 
Ubeda  T.  Zlalclta,  226  U.  S.  452,  33  Sup.  Ct 
165,  07  L.  Ed.  296.  There  suit  was  brought « 
upon  a  trade-mark  registered  'under  the  ■ 
Spanish  regime.  The  record  shovrs  that  th« 
appeal  was  allowed  upon  two  grounds:  (1) 
That  the  amount  involved  exceeded  (20,000; 
(2)  alleged  violatlou  of  treaty  rights  In  the 
dedsion  that  the  trade-mark  being  Itself  aa 
imitation  of  earlier  trade-marks  prevented 
an  Injunction  in  favor  of  Its  owner.  Aa  to 
the  treaty  claim  this  court  said  (226  D.  S. 
454,  33  Sup.  Ct  166  [07  I*  Ed.  296]): 

"In  snch  s  case  [the  wrongfnl  appropriation 
of  an  earlier  mark]  the  Philippine  Act  denies 
the  plaintiff's  right  to  recover.  Act  No.  666,  | 
9.  See  section  12.  and  No.  744.  i  4.  •  •  • 
It  is  said  that  to  spply  the  rule  there  laid  down 
would  be  giiing  a  retrospective  effect  to  section 
9  as  Sfsinst  the  alleged  Spanish  grant  of  De- 
cember 16,  1898,  to  the  plaintiff,  contrary  to  the 
general  principles  of  interpretation  and  to  i- 
tlcle  13  of  the  Treaty  of  Paris,  of  April  11, 
1899,  providing  that  the  rights  of  property  se- 
cured by  copyrights  and  patents  shall  continue 
to  be  respected.  But  the  treat;,  it  applicable, 
csnnot  he  supposed  *  *  *  to  contravene  the 
principle  of  section  9,  which  only  codifies  com- 
mon morality  and  fairness.  The  section  Is  not 
rctraapective  In  sny  sense,  for  it  introduces  no 

Certainly,  this  was  far  from  holding  that 
a  right  of  appeal  existed  because  a  right  se- 
cured by  the  treaty  was  Involved. 

The  present  case  was  decided  upon  grounds 
entirely  compatible  with  continued  respect 
for  tiie  trade-mark  and  trade-name  rights 
granted  by  the  Spanish  sovereignty.  It  re- 
sults that  In  the  sense  of  the  statute,  giving 
a  right  to  review  In  this  court,  no  treaty  of 
the  United  States  was  Involved  in  the  decree 
which  it  Is  sought  t 

The  appeal  must  be 

Dismissed. 
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No.   102. 

L  ConBTiTunonAi.  lAw  «=»42  —  Vujditt 
or  STATUTr—PEBfioHS  Bhtitijed  to  Object. 
One  not  an  employe  in  an  excepted  claai  In 
tb«  Texai  Workmen'*  Compentatioii  Act  (Acta 
S8d  Les.  c.  1T9  IVeraon'i  Sayletf  Ann.  Qt.  St. 
1914,  arts.  E>246b-024etzzi])  ma^  not  anert  any 
irievBQce  that  excepted  daaa  mi^t  hava  to  the 
midit7  of  the  act 

Z  CoNBTiTirnonAi.  Law  «s3245  —  Uastxb 
AitD  Skbvakt  «=s347— Workmen's  Compks- 
BATioN  ACTT— Equal  PxoTECrion  of  Laws. 
Tbt  Texaa  Workmen'a  Compenutlon  Act 
(Act*  83d  Leg.  c  179  [Venum's  Saylea'  Ann. 
GiT.  St.  1914,  arta,  524eb-S246zzEi])  doea  not 
deny  the  egnal  protectton  of  tbe  lawa.  In  tbat 
It  rxdndea  from  operstion  of  the  act  domeatlc 
■crranta,  farm  laborera,  employ6a  of  railroad 
carrier,  laborer*  working  cotton  gin,  and  em- 
ployia  of  persons,  etc.,  employing  no  mon  than 
fiva;  there  being  luffident  reaaona  aa  to  aacb 
daaa  for  their  ezduaion. 

S.  GoNSimmoNAi.   L&w      4=348— Discma- 

BATIOIT— PREaUUFTIOR. 
There  is  a  itrong  preaumptlon  th&t  a  Legla- 
Utora  undergtanda  and  correctly  appreciatea 
the  need  of  ita  own  people,  that  ita  lawt  an 
directed  to  problema  made  manifest  by  experi- 
ence, and  that  its  discriminations  are  based  on 
adeqnate  grounda. 

4.  GoNsnruTionAL   Law    «=9209  —  DquAi. 

PlOTECIIOn   CLATJaB— CONBTBUCnON. 

Hie  equal  protection  clause  of  the  federal 
Oonatitntion  doea  not  require  that  state  laws 
ahall  ooTBT  the  entire  fleld  of  proper  legialation 
in  a  singla  enactment. 

5.  CoBSTTrunouAi,  Iiaw    «=»4S  —  Taliditt 
OF  ACT8— Bdbdbh  or  Pboof. 

Tbe  burden  U  on  him  who  attaeka  a  law  for 
unconadtntionBli  ty . 

8.  ConsTrnmonAi.  Law    ^s245  —   Eodal 
PaoTECTi  OH— Texas    Wobkuen'b    Couper- 
BATion  Act. 
"Dte   Texas   Workmen'a   Compensation    Act 
(Acta  S3d   Leg.  C.  179   [Vernon's   Sayles'  Ann. 
dr.   8t   1914,  arta.  5246h-S24ezzzs])  does  not 
deny  the  equal  protection  of  the  lawa.  In  that 
discrimination  resulta  from  operation  of  act  aa 
between    employes    of   different    employers   en- 
gaged In   the  same  work,  where   one  employer 
baeomea  a  subscriber  and  another  doea  not. 

7.  CoNtrriTUTioNAL  Law      ^924Q  —  Equal 
Pbotscti  on—Texas  Wobkuen's  Coufenba- 
TioiT  Act. 
He   Texas   Workmen'a  Compensation   Act 
(Acta  83d  Leg,  &  179  [Vemon'a  Saylea'  Ann. 
av.   St.  1914,  arts.  C248h-5248£iiil)  does  not 
deny  ths  equal  protection  o(  laws,  tiecause  op- 
tion to  beoome  a  subscriber  reata  with  employ- 


S.  ConsnruTioi 


:.  Law    ^392— Libebtt  or 


9.  OonsTiTunonAi.  L&w    ^sSOl— Dux  Pao- 
OEss— Depritatioh     or     Pbofebtt— Tkzai 

WOBKI^EH'B    COKFEKSATIOn    ACT. 

The  Texaa  Workmen's  Compenaatloii  Act 
(Acta  S3d  Leg.  c.  179  [Vernon's  Saylea'  Ann. 
CIt.  SL  1914,  arts.  &246h-C2ieexu])  does  not 
deprive  employ^  of  Uberty  and  propeii?  without 
dne  proceaa  of  law.  In  that  he  may  be  required 
to  accept  act,  if  employer  does,  or  withdraw 
from  employment. 

In  Error  to  the  Court  of  CItU  Appeala  for 
the  TbirA  Supreme  Jadldal  DUtrlct  of  tb« 
State  of  Texas. 

Action  by  Charlie  Hlddleton  against  tbe 
Texas  Power  A  Ll^t  Company.  From  a 
Jadgment  of  the  Court  of  CItU  Appeals  of 
Texas  (188  S.  W.  276),  affirming  on  rehear^ 
Ins,  after  answer  to  certlfled  questions  (108 
Tex.  96, 18S  S.  W.  SS6),  a  Judemeot  diamlsslns 
tbe  action,  which  Judgment  bad  tteen  pre- 
TlouBly  reversed  (17S  S.  W.  956),  [dalntitt 
brings  error.    Affirmed.  ■ 

*  Mr.  Charles  B.  Brann,  of  Wact^  T«c  tar  v 
plalntUr  In  error. 

Measra.  Barry  P.  Lawther  and  Alexander 
Pope,  both  of  Dallas,  Tex.,  for  defendant  In 


Hr.  Justice  pri'NHY  delivered  tbe  4Vlnlon 
of  tbe  Court 

Alleging  that  In  the  month  <a  Deconber, 
1913,  he  was  in  the  employ  of  the  Texas! 
Power  ft  Light  Company  In  the  'state  of* 
Texaa,  and  while  so  employed  recdved 
serious  personal  injuries  through  the  bursting 
of  a  steam  pipe  due  to  the  negligence  of  his 
employer  and  Its  agents,  MIddleton  sued  the 
company  In  a  district  court  of  that  state  to 
recover  his  damages.  Tbe  defendant  Inter- 
posed an  answer  In  the  nature  of  a  plea  In 
abatement  setting  up  that  at  the  time  of  the 
accident  and  at  the  commencem^it  of  the  ac- 
tion defendant  was  tbe  bolder  of  a  policy 
of  liability  and  compensation  Insurance^ 
Issued  In  Its  favor  by  a  company  lawfully 
transacting  such  business  in  tbe  state,  condi- 
tioned to  pay  the  compensation  provided  by 
tbe  Texas  Workm^'s  Compensatlcm  Act, 
which  was  approved  April  16,  1913,  and  took 
effect  on  tbe  1st  day  of  September  in  that 
year  (chapter  179,  Acts  of  33d  Legislature, 
[Vernon's  Sayles'  Ann.  Civ.  SL  1914,  arts. 
S24eh-S246zzEz])  of  which  fact  the  plahitiir 
had  proper  and  timely  notice  as  provided  by 
the  act;  and  that  no  claim  for  the  compaisa- 
tion  provided  In  the  act  with  respect  to  the 
alleged  Injury  had  been  made  by  platotUT, 
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bnt  OD  the  «»itrai7  be  bad  refnaed  to  recedTe 
SDcli  compensation,  with  otlier  matters  saffl- 
dent  to  bring  defendant  wltbln  the  protection 
of  the  act  Plalntlfl  tO(A  a  special  exception 
In  the  nature  ot  a  demurrer,  upon  tbe 
sniond  (among  others)  that  tbe  act  was  In 
conflict  with  the  Fourteentb  Amendment  to 
the  Constitution  of  tbe  United  States.  The 
exception  was  overruled,  the  plea.  In  abate- 
ment BUBtalned,  and  the  action  dismissed.  On 
appeal  to  the  Court  of  CSvU  Appeals  It  was 
at  first  held  that  tbe  Judgment  must  be  revers- 
ed (178  S.  W.  956) ;  but  upon  an  application 
for  a  rehearing  the  constitutional  questions 
were  certified  to  the  Supreme  Court  of  the 
state;  Tbat  court  sustained  the  constitution- 
ality of  the  law  (108  Tex.  96,  185  3.  W.  656); 
and  In  obedience  to  Its  opinion  the  Court  of 
Civil  Appeals  set  aside  Its  former  Judgment 
and  affirmed  the  Judgment  ot  the  district 
court.  Thereupon  the  present  writ  of  error 
was  sued  out  under  section  237,  Judicial  Clode 
(Act  March  3,  1911,  c.  231,  38  Stat.  1156), 

a  as  amended  by  Act  of  September  6,  1916,  c. 

5  44S,  I  2, 39  Stat  723  (Comp.  St.  i  1214). 

•  "Thus  we  have  presented,  from  the  stand- 
point of  an  objecting  employe,  the  question 
whether  the  Texas  Employers'  Liability  Act 
la  in  conflict  with  the  due  process  and  equal 
protecti<m  provisions  of  the  Fourteenth 
Amendment 

The  act  creates  an  employers'  insurance 
association,  to  which  any  employer  of  labor 
in  the  state,  with  exceptions  to  be  mentioned, 
may  become  a  subscriber;  and  out  of  the 
funds  of  this  association,  derived  from  pre- 
miums on  policies  of  liability  insurance  issued 
by  It  to  BUbscnbing  members  and  assessments 
authorized  against  them  If  necessary,  the  com- 
pensation provided  by  the  act  as  due  on  ac- 
count of  personal  Injuries  sustained  by  their 
employ^  or  on  account  of  death  resulting 
from  such  injuries.  Is  to  ba  paid.  This  Is  a 
stated  compensation,  fixed  with  relation  to 
tbe  employe's  average  weekly  wages,  and 
accrues  to  him  absolutely  when  he  suflera  a 
personal  Injury  In  the  coorse  ot  his  employ- 
ment iucapadtntlng  him  from  earning  wages 
for  as  long  a  period  as  one  we^,  or  to  his 
representatives  or  benefldarles  In  the  event 
of  bis  deatb  from  such  Injury,  whether  or  not 
It  be  due  to  the  negligence  of  the  employer 
or  bis  servants  or  agents.  Such  compensa- 
tion  is  tbe  statutory  substitute  for  damages 
otherwise  recoverable  because  of  injuries 
iuOTered  by  an  employe,  or  his  death  occasion- 
ed by  such  injuries,  when  due  to  tbe  negli- 
gence of  tbe  employer  or  bis  servants;  It  be- 
ing declared  that  the  employe  of  a  subscrib- 
ing employer,  or  his  representatives  or  bene- 
ddarles  in  case  of  his  death,  shall  have  do 
^!ause  of  adlon  against  the  employer  for 
damages  except  where  a  death  Is  caused  by 
tbe  willful  ad  or  oralsslou  or  gross  negligence 
of  tbe  employer.  Employers  who  do  not  be- 
come subscribers  are  subject  as  before  to 


suits  for  damages  based  on  tiegllgenc«  for 
injuries  to  employes  or  for  death  resulting 
therefrom,  and  are  deprived  of  the  so-called 
"c(»umon-law  defenses"  of  fellow  servant's 
negligence  and  assumed  risk,  and  also  of  3 
contributory  *negllgcnce  as  an  absolute  de-7 
fense,  it  being  provided  that  for  contribu- 
tory negligence  damages  shall  be  diminished 
except  where  the  employer's  violation  of  a 
statute  enacted  for  the  safety  of  employes 
contributes  to  tbe  Injury  or  death ;  but  that 
where  tbe  injury  la  caused  by  the  willful 
Intention  of  the  employe  to  bring  It  about 
tbe  employer  may  defend  on  that  ground. 
Every  employer  becoming  a  subscriber  to  tbe 
Insurance  assodatitm  is  required  to  give 
written  or  printed  notice  to  all  his  employes 
that  be  has  provided  for  the  payment  by  the 
assodatlon  of  compensation  for  injuries  re- 
ceived by  them  In  the  course  of  their  employ- 
ment Under  certain  conditions  an  employer 
holding  a  liability  policy  Issued  by  an  Insur- 
ance company  lawfully  transacting  such 
business  within  the  state  Is  to  be  deemed  a 
subscriber  within  the  meaning  of  the  act 
There  are  administrative  provisions,  indud 
Ing  procedure  tor  the  determination  of  dis- 
puted claims.  By  section  2  of  part  1  {Ver- 
non's Sayles'  Ann.  Civ.  SL  1914,  art  624ehh) 
it  Is  enacted  as  follows : 

"Hie  provislona  of  this  act  ihall  not  apply  to 
actions  to  recover  dumages  for  the  personal 
Injuries  or  for  death  resulting  from  personal 
injuries  sustained  by  domeatic  servants,  farm 
laborers,  nor  to  the  employes  of  any  person, 
firm  or  corporation  opcTBtinR  any  railway  as  a 
common  carrier,  nor  to  laborers  engaged  In 
working  for  a  cotton  gin,  nor  to  employes  of 
any  peraou,  firm  or  corporation  having  in  his 
or  thdr  employ  not  more  than  five  employes." 

Following  the  order  adopted  in  the  argu- 
ment of  plnintlir  In  error,  we  deal  Qrst  with 
the  contention  that  tbe  act  amounts  to  a  de- 
nial of  the  equal  protection  of  the  laws.  This 
is  based  in  part  upon  the  dasstflcatlon  re- 
sulting from  the  provisions  ot  the  section 
Just  quoted,  it  being  said  that  employes  of 
the  excepted  classes  are  left  entitled  to  cer- 
tain privileges  which  by  tbe  act  are  denied 
to  employes  of  the  noa-excepted  classes,  with- 
out reasonable  basis  for  the  distinction.  ^ 

[1]  Of  course  plaintiff  in  error,  not  being  aoS 
employe  In  'any  of  the  excepted  classes,  would  * 
not  ba  heard  to  assert  any  grievance  they 
might  have  by  reason  of  being  excluded  from 
the  operation  of  the  act  Southern  Ily.  Co.  v. 
King,  217  U.  S.  S24,  S34,  30  Sup.  Ot  B»i,  C4 
L.  Ed.  868;  Standard  Stock  Food  Co.  t. 
Wright  22B  U.  S.  640.  650,  32  Sup.  Ct  784, 
66  L.  Ed.  1197 ;  Rosenthal  v.  New  York,  226 
U.  S.  260,  271,  33  Sup.  Ct  27,  57  L.  Ed.  212, 
Ann.  Cas.  1914B,  71 ;  Plymouth  Coal  Co.  v. 
Pennsylvania.  232  U.  S.  531,  644,  34  Sup.  Ct 
359,  58  L.  Ed.  713 ;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  671,  576,  35  Sup.  Ct  167,  69  L.  Ed. 
364.    But  plaintiff  In  error  sets  up  a  griev. 
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BDce  as  a  member  of  a  clan  to  wMcb  Qie  act 
!■  made  to  appl7< 

[I]  However,  we  are  dear  that  the  classlfl- 
catLon  cannot  be  held  to  be  arbltrai7  and 
nnreaaonable.  The  Supreme  Conrt  ot  Texas 
In  sustaining  It  said  (108  Tex.  110,  111,  165 
8.  W.  661): 

"Emp1oy*B  of  rnllroada,  those  of  employers 
having  less  than  five  emplo^^s.  domestic  serr- 
BntSi  farm  laborers  anil  ^n  laborers  are  ex- 
cluded from  the  operation  of  the  set,  but  this 
was  douhttesa  for  reasons  that  the  Legialatare 
deemed  suflidctiL  The  nature  of  tbeae  ieveral 
emplormenta.  the  exIitsDCe  of  other  laws  gov- 
em  log  liability  for  Injuries  to  railroad  em- 
ployes, known  experience  as  to  the  bsiards  snd 
extent  of  accidental  Injuries  to  farm  hands, 
■In  hands  and  domestic  servants,  were  all 
ters  no  doubt  considered  by  the  Legislature  in 
exempting  them  from  the  operation  of  the  act. 
Distinctions  In  these  and  other  respects  between 
them  and  employes  engaged  In  other  industrial 
pursuits  msy.  we  thinli,  be  readily  suggested. 
We  are  not  juatiQed  in  aaylng  that  the  clasaiQ- 
cstion   waa   purely   arbitrary." 

[S,  4]  There  Is  a  strong  preanmption  that  a 
legislature  understands  and  correctly  appre- 
dates  the  needs  of  Its  own  people,  thnt  Its 
laws  are  directed  to  problems  made  manifest 
by  experience,  and  that  Its  dlacrlmlnatioDB 
are  based  upon  adequate  grounds.  The  equal 
protection  clause  does  not  require  that  state 
laws  shall  cover  the  entire  field  of  proper  leg- 
IsIatloD  In  a  single  enactmenL  If  one  enter- 
talned  the  view  thnt  the  act  might  as  well 
8  have  been  extended  to  other  classes  of  em- 
•  ployment,  this  would  not  'amouat  to  a  con- 
■tltntlonal  objection.  Rosenthal  v.  New 
Tort.  226  U.  8.  260,  271,  33  Sup.  Ct  27,  57  L. 
Ed.  212,  Ann.  Caa.  1914B,  71;  Pataone  v. 
Pennsylvania,  232  U.  S.  138,  144,  34  Sup.  Ct 
281,  58  L.  Ed.  B39;  Missouri,  Kan.  A  Texas 
Ry.  V.  Cade,  233  U.  8.  642,  649.  650,  34  Sup. 
Ct  678,  68  L  Ed.  113S ;  International  Har- 
vester Co.  V.  Missouri,  234  D.  S.  199,  21S, 
34  Sup.  Ot  85S,  68  Ej.  Ed.  1276,  62  L.  R.  A. 
(N.  8.)  025;  Keokee  Coke  Co.  v.  Taylor,  234 
U.  S.  224,  227,  34  Sup.  Ct  856,  58  L.  Ed. 
1288:  Miller  V.  Wilson,  236  IT.  S.  373.  884, 
8S  Sup.  Ct342,59L.Ed.628,  L.B.A.  1915F, 
829. 

[I]  The  burden  being  upon  him  who  at- 
tacks a  law  for  unconstitutionality,  the  courts 
need  not  be  Ingenious  In  seerchlng  for 
grounds  of  distinction  to  sustain  a  classifica- 
tion that  may  be  subjected  to  criticism.  But 
In  this  case  adequate  groimds  are  easily  dis- 
cerned. As  to  the  exclusion  of  railroad  em- 
ployes, the  existence  of  the  federal  Employ- 
ers' Liability  Act  of  April  22, 1908,  c  140,  35 
Stat.  65  (Comp.  St.  ff  8657-8665),  as  amended 
by  act  April  0,  1910.  c.  148,  36  Stat.  291,  ap- 
plying exclusively  as  to  employ^  of  common 
carriers  by  mi  injured  while  employed  In 
Interstate  commerce,  establishing  liability 
for  negligence  and  exempttng  from  liability 
Id  tbc  absence  of  ne|21g«tce  In  all  cases  with- 


in its  reach  CNew  Zorb  Central  B.  B.  Co.  v. 
WInfield,  244  D.  S.  147,  37  Sup.  Ct  546,  61  L. 
Ed.  104^  L.  R.  A.  191SG,  439,  Ann.  Cos.  1917D, 
1139 ;  Erie  R.  R.  Co.  v.  WInfield,  244  U.  S. 
170,  37  Sup.  Ct.  566,  61  L.  Ed.  1057,  Ann. 
Caa.  lOlSB,  662),  and  the  dimculty  that  so 
often  arises  In  determining  In  particular  in- 
stances whether  the  employ^  was  employed  In 
interstate  commerce  at  the  time  of  the  Injury 
(see  Pedersen  v.  Del..  Lack.  &  West.  R.  H.. 
229  U.  S.  146,  151,  152,  33  Sup.  Ct.  64S.  57  I- 
Ed.  1125.  Ann.  Cas.  1914C,  153 ;  North  Caroli- 
na R.  R.  Co.  v.  Znchary.  232  U.  S.  243.  259. 260, 
S4  Sup.  Ct  305, 58  L.  Ed.  591,  Ann.  Caa.  1914C, 
159 :  Illinois  Central  R.  R.  v.  Bebrens,  233  U, 
S.  473,  478, 34  Sup.  Ct  646, 58  L,  Ed.  1051,  Ann. 
Caa.  1014C,  163 ;  New  Yorli  Central  R,  R.  Co. 
y.  Carr,  238  U.  S.  260.  263.  35  Sup.  Ct.  780, 
59  L.  Ed.  1298;  Pennsylvania  Co.  v.  Donat 
239  U.  S.  50,  36  Sup.  Ct  4,  60  L.  Ed.  139; 
Shanks  v.  Del.,  I-ack.  ft  West  R.  R.,  239  U. 
S.  556,  559.  36  Sup.  Ct  138,  60  L.  Ed.  436.  L. 
R.  A.  1916C,  797 :  Louisville  ft  Naah.  B.  B. 
Co.  v.  Parker.  242  U.  S.  13.  37  Sup.  a.  4,  61 
L.  Ed.  118;  Erie  R.  B.  Co.  v.  Welsh,  242  D. 
8.  303,  306,  37  Sup.  Ct  116.  61  L.  Ed.  319; 
Southern  Ry.  Co.  v.  Puckett  244  D.  8.  571, 
673,  37  Sup.  Ct  703,  61  L.  Ed.  1321,  Ann.  Cos. 
1918B,  69),  reasonably  may  have  led  the  Leg- 
islature to  the  view  that  It  would  be  unwise 
to  attempt  to  apply  the  new  system  to  rail- 
road employ^  In  whatever  kind  of  com- 
merce employed,  and  that  they  might  better  3 
be  left  to  fommon-law  actions  with  statu^tory  • 
modifications  already  in  force  (Vemon'a 
Sayles'  Texas  Civ.  Stat  1914,  arts.  6640- 
6052),  and  such  others  as  experience  might 
show  to  be  called  for. 

The  exdusloa  of  farm  laborers  snd  domes- 
tic servants  from  the  compulsory  schema  ot 
the  New  York  Workmen's  Compensation  Act 
was  sustained  In  New  York  Central  R.  R. 
Co.  V.  White,  243  U.  S.  188,  208,  37  Sup.  Ct 
247.  61  L  Ed.  667,  L.  R.  A.  1917D,  1.  Ann. 
Caa  1917D,  629.  upon  the  ground  that  the 
Legislature  reasonably  might  consider  that 
the  risks  inherent  in  those  occupations  were 
exceptionally  patent  simple,  and  familiar. 
The  same  result  baa  been  reached  by  the 
state  courts  generally.  Opinion  of  Justices, 
209  Mass.  607,  610.  96  N.  E.  308 ;  Young  v. 
Duncan.  218  Mass.  346,  349,  106  N.  E.  1; 
Hunter  v.  Colfax  Coal  Co.,  175  lows,  245, 
287,  154  N.  W.  1037,  157  N.  W.  146,  L.  R. 
A.  1917D,  15,  Ann.  Cas.  1917E,  803;  Sayles 
V.  Foley,  SB  R.  I.  484.  490-492,  96  AU.  340. 
Similar  reasoning  may  be  applied  to  cotton 
gin  laborers  In  Texas;  indeed,  it  was  applied 
to  toem  by  the  Supreme  Court  of  that  state, 
as  we  have  seen.  And  the  exclusion  of  do- 
mestic servants,  farm  laborers,  casual  em- 
ployto,  and  railroad  employes  engaged  in 
Interstate  commerce  was  sustained  In  Math- 
Ison  V.  Minneapolis  Street  Ry.  Co.,  126  Minn. 
286,  293,  148  N.  W.  71,  L.  B.  A.  1B16D,  412. 


.A^^OOglC 


1918)     BUTTE  A  BUFEBIOR  COPPER  CO.  ▼.  OLARE-MONTANA  BEALTT  CO.       231 


tbe  parment  of  compenaatloa  to  the  Injured 
ttnjflojH  or  tbdr  dependents  ibould  be  ren- 
dered tecnre,  and  the  losBes  to  IniUvidiMl  em- 
plojera  distributed,  hy  a  BTstem  of  compen- 
utlon  Insurance,  In  wbldi  It  was  deemed  Im- 
portant tbat  all  em[J07^  of  a  given  employer 
sbonld  be  treated  alike.  Still  further  there 
are  reasons  affecting  the  contentment  of  the 
emplorea  and  the  discipline  of  tbe  force,  ren- 
dering It  desirable  that  all  aerrlng  under  a 
common  employer  should  be  subject  to  a 
single  rule  as  to  compensation  In  the  event 
of  Injury  or  death  arising  In  the  cotirse  of 
the  employment.  These  and  other  conslder- 
fttlons  that  might  be  saggested  fully  Justified 
the  legislative  body  of  the  state  In  determin- 
ing that  acceptance  of  the  new  system  should 
rest  upon  the  Initiative  of  the  employer,  and 
that  any  particular  employ^  who  with  notice 
of  the  employer's  acceptance  dissented  from 
the  resulting  arrangement  should  be  required 
to  exercise  his  option  by  withdrawing  from 
the  employment.  The  relation  of  employe) 
and  employ^  being  a  voluntary  relation.  It 
was  well  within  the  power  of  the  state  to  per- 
mit employers  to  accept  or  reject  the  new 
plan  of  compensation,  each  for  himself,  . 
part  of  tbe  terms  of  employment;  and  In 
doing  this  there  was  no  denial  to  employes  of 
tbe  equal  protection  of  tbe  laws  within  the 
meaning  of  the  Fourteenth  Amendment. 
This  disposes  of  all  contentions  made 
der  the  equal  protection  clause. 

[1,11  It  is  argued  further  that  there  is  a 
deprivation  of  liberty  and  property  without 
due  process  of  law  In  requiring  employes, 
willingly  or  nnwIUingly,  to  accept  the  new 
M  system  where  their  employer  baa  adopted  It. 
5  Of  coarse  there  is  no  suggestion  of  a  d^ri- 
"  vatlon  of  vested  property  'In  the  present  case, 
since  the  law  was  passed  In  April  and  took 
effect  In  September,  while  the  plalntllTs  in- 
juries were  received  In  the  following  Decern. 
ber,  after  he  had  been  notifled  of  his  employ- 
er's acceptance  of  the  act.  What  pIolntlfT 
baa  lost,  therefore,  la  only  a  part  of  his  lib- 
erty to  make  snch  contract  as  he  pleased 
with  a  particular  employer  and  to  pursue 
his  employment  under  the  rules  of  law  that 
previously  had  obtained  fixing  responsibility 
optHi  the  employer  for  any  personal  injuries 
the  plaintiff  might  sustain  through  the  negli- 
gence of  tbe  employer  or  his  agents.  But,  as 
has  been  held  so  often,  the  liberty  of  the 
citizen  does  not  Include  among  Its  Incidents 
any  vested  right  to  have  the  rules  of  law 
remain  unchanged  for  his  benefit.  The  law 
of  maater  and  servant,  as  a  body  of  rules  of 
conduct.  Is  sut)]ect  to  change  by  legislation 
Id  the  public  Interest.  The  definition  of  neg- 
ligence, contributory  negligence,  and  assump- 
tion of  risk,  the  effect  to  be  given  to  them,  the 
rule  of  respondent  superior,  the  imposition 
of  ilablllty  without  fault,  and  tbe  ezempdon 
from  Ilablllty  in  spite  of  fault— all  these,  aa 


mlea  of  conduct,  are  subject  to  legislative 
modification.  And  a  plan  Imposing  upon  the 
employer  responsibility  for  making  compen- 
sation tor  disabling  or  fatal  Injuries  Irre- 
spective of  the  question  of  fault,  and  reqnlr- 
ing  the  em[rioy6  to  assume  all  risk  of  dam- 
ages over  and  alx>ve  the  statutory  schedule, 
wh^i  eetabllslied  as  a  reasonable  substitute 
for  the  legal  measure  of  duty  and  responsi- 
bility previously  exlatlng,  may  be  made  com* 
pulsory  upon  employes  as  well  as  employers. 
N.  T.  Central  R.  R.  Co.  v.  White,  243  U.  S. 
ISS,  lBS-20e,  37  Sup.  Ct.  247,  81  L.  Ed.  667, 
U  R.  A.  igi7D,  I,  Ann.  Gas.  1917D,  629; 
Monntain  Timber  Co.  v.  Washington,  243  V. 
8.  219,  234,  87  Sup.  Ct.  260,  61  U  Ed.  685. 
Ann.  Caa.  1917D,  642. 

All  objections  to  the  act  on  constitutional 
grounds  being  fouod  untenable^  tbe  Judg- 
ment nnder  review  is 

Affirmed. 


BUrrE  ft  SUPERIOR  COPPER  CO.,  Limit- 
ed, V.  Cr*ARK-MOXTANA  REAMT 
CO.  et  sL 


No.  Ei9& 

1.  CoDBTS  «=a382(S)— Ftdebal  JnaisnicnoN 
— Stateuent  ow  Oboonds  in  PixADntofr— 
CoHSTBUCTion  OF  Statutes. 

Plsintiffg'  statement  of  gronnda  of  suit  In 
federal  District  Court,  founded  on  Montana 
statute  relating  to  determination  of  adverse 
claims,  which  showed  that  controversy  was  over 
extralsteral  rishts  in  mining  claim  and  involved 
more  than  (3.000,  and  tbe  construction  of  Rev. 
St  1}  2322,  2324. 2325,  and  2332  (Comp.  St.  K 
4618.  4620.  4622,  4631),  which  are  foundation  of 
right!  to  mining  claimH,  held  to  aufflcien'ly 
■bow  that  Jurisdiction  of  District  Court  was 
not  rested  on  diversity  of  citizenship,  and  hftuce 
decision  of  Court  of  Appeals  was  not  finsl. 

2.  Mines  and  Minebalb  «s329(G)— Minl'^o 
LocATioR— Defxctb— Pabtieb  Entitled  io 
Object. 

Locator  of  mining  claim,  claiming  rights 
confiicting  with  adjoining  claim  having  prioricy 
of  location,  bat  suhsequent  patent,  couJd  ncz, 
having  knowledge  of  the  poasesslon  and  work- 
ing of  Che  claim,  base  any  rights  on  failure  of 
prior  locator  to  comply  with  a  Montana  terri- 
torial   statute    relatinf    to    declarator;    state- 

8.  Mines  and   MiirasAM  «=»27(1),  SSaT)— 
Cosfijctino     Locatiorh  ~  Pbiobitt     of 
RianTB. 
Priority  of  right  In  mining  claims  is  not  de- 
termined by  date  of  entries  or  patents  of  the  t» 
spoetive  claims,  but  by  discovery  and  location, 
whicb  may  be  shown  by  testimony  other  tbaN 
the  entries  and  patents. 
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nie  ezdnsloii  of  employes  where  not  more 
tban  four  or  Ave  are  under  a  single  employer 
Is  common  In  leglslBtlon  of  Uiis  character, 
and  e-ridently  permissible  apon  the  ground 
that  the  conditions  of  the  Industry  ere  dif- 
ferent and  the  hazards  fewer,  simpler,  and 
more  easll;  avoided  where  so  few  are  em- 
ployed together;  the  I^KlBlfttnre,  of  coarse, 
being  the  proper  Judges  to  determine  precise- 
ly where  the  line  should  be  drawn.  Clasalfl- 
cfltloD  on  this  basis  was  upheld  fn  Jeffrey 
Mfg.  Co.  T.  Blagg,  23B  U.  S.  571,  676-677, 
86  Sup.  Ct.  107,  S9  L.  Ed.  864,  and  has  been 
sustained  repeatedly  by  the  state  courts. 
State  T.  Creamer.  SS  Ohio  St.  MS,  404,  406, 
97  N.  E.  602,  3B  L.  R.  A.  (N.  S.)  694 ;  Borg- 
nls  T.  Falk  Co.,  147  Wis.  327,  365,  133  N.  W. 
209,  37  I*  R.  A.  (N.  S.)  489;  Shnde  v.  Ce- 
ment Co.,  93  Kan.  257,  259.  144  Pac.  249; 
Sayles  t.  Foley,  33  R.  I.  484,  491,  493,  96  AtL 
.840. 

S  [I]  ^Hie  discrimination  that  results  from 
"  the  operation  of  the  'act  as  between  the  em- 
ployes of  different  employers  engaged  In  the 
same  kind  of  work,  where  one  employer  be- 
comes a  subscriber  and  another  does  not, 
furnishes  no  ground  of  constltatlonal  at- 
tack upon  the  theory  that  there  is  a  denial 
of  the  equal  protection  of  the  laws.  That 
the  acceptance  ol  such  a  system  may  be 
made  optional  Is  too  plain  for  question ;  and 
it  necessarily  follows  that  differences  arising 
from  tbe  fact  that  all  of  those  to  whom  the 
option  la  open  do  not  accept  it  must  be  re- 
garded as  the  natural  and  Inevitable  result 
of  a  free  choice,  and  not  as  a  legislative  dis- 
crimination. They  stand  upon  the  same 
fundamental  basis  as  other  differences  In  the 
conditions  of  employment  arising  from  tbe 
variant  exercise  by  employers  and  employes 
of  their  right  to  agree  upon  the  terms  of  em- 
ployment. And  see  Bor^^nls  v.  Falk  Co.,  147 
Wis.  327.  364,  183  N.  W.  209,  37  I*,  a  A.  (N, 
S.)  489 1  Mathlson  v.  Minneapolis  Street  By. 
Co.,  126  Minn.  286,  294,  148  N.  W.  71,  L.  R.  A. 
1916D,  412. 

In  recent  years  many  of  the  states  have 
passed  elective  workmen's  compensation  laws 
not  difFerlng  essentially  from  the  one  here 
in  question,  and  they  have  been  sustained  by 
well-constdered  opinions  of  the  state  courts 
of  last  resort  against  attacks  based  upon  all 
kinds  of  constitutional  objections,  including 
alleged  denial  of  the  equal  protection  of  the 
laws;  usually,  however,  from  the  standpoint 
of  the  employer,  Soiton  t.  Newark  District 
Telg.  Co.,  84  N.  3.  Law,  85,  86  AU.  451;  Id., 
S6  N.  J.  Law,  701,  91  Atl.  1070;  Opinion  of 
JnstlceB,  209  Mass.  607,  96  N.  B.  808;  Toung 
V.  Duncan,  218  Mass.  S46,  106  N.  E.  1; 
Borgnia  ».  Palk  Co.,  147  Wis.  327;i  State 
Creamer,  86  Ohio  SL  349,  97  N.  E.  602, 
li.  E.  A.  (N.  S.)  604 ;  Dlebelkla  v.  Link-Belt 
Co.,  261  ni.  464,  104  N.  E.  211,  Ann.  Gas. 
1916A,  241 ;  Crooks  t.  Tasewell  Coal  Co.,  263 
IlL  S43,  106  N.  EL  132,  Ann.  Cas.  1915C,  804 ; 
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Victor  Chemical  Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173,  Ann.  Cas.  1918B, 
627 ;  Mathlson  v.  MInnenpolls  Street  By.  Co., 
126  Minn.  286,  148  N.  W.  71,  L.  R.  A.  1918D, 
412;  Shade  v.  Cement  Co.,  93  Kan.  2S7,  144 
Pac.  249;  Sayles  v.  Foley,  38  B.  L  484,  96 
Atl.  840;  Greene  v.  Caldwell,  170  Ky.  671, 
186  S.  W.  618,  Ann.  Caa.  1918B,  601;  Hunter 
V.  Colfax  Coal  Co.,  175  Iowa,  245,  154  N.  W, 
1037,  167  N.  W.  146,  li.  B.  A.  I917D,  15,  Ann.  ^ 
Cas.  1917E,  808.  I'he  Ohio  law  was  sustained* 
by  this  court  against  special  •attacks  In  Jef-» 
frey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571.  576.  35 
Sup.  Ct  187,  59  L.  Ed.  364,  and  the  Iowa 
Uw  in  Hawkins  v.  Bleakly,  243  V.  S.  210,  213, 
et  seq.,  37  Sap.  Ct  256,  61  L.  Ed.  678,  Ann. 
Cas.  1917D,  637. 

[7]  Stress  is  laid  upon  the  point  that  tho 
Texas  act,  while  optional  to  the  employer, 
is  compulsory  as  to  the  emptoyS  of  a  sub- 
scribing employer.  Our  attention  Is  not 
called  to  any  express  provision  prohibiting 
a  voluntary  agreement  between  a  subscrttt- 
Ing  employer  and  one  or  more  of  his  employes 
taking  them  out  of  the  operation  of  the  act; 
but  probably  such  an  agreement  might  t>e 
held  t>y  the  courts  of  tbe  state  to  be  Incon- 
sistent with  the  general  policy  of  the  act 
The  Supreme  Court,  in  the  case  before  us, 
did  not  Intimate  that  such  special  agre^ 
meats  would  be  permissible ;  and  hence  it  la 
fair  to  assume  that  all  who  remain  In  tbe 
employ  of  a  subscribing  employer,  with  no- 
tice that  he  has  provided  for  payment  of 
compensation  by  the  association  or  by  an  au- 
thorised Insurance  company,  wltl  be  bound 
by  the  provisions  of  the  act 

But  a  moment's  reflection  will  show  tho 
ImposHlblllty  of  giving  an  option  bolb  to  lbs 
employer  and  to  the  employe  and  enabling 
them  to  exerdse  It  In  diverse  ways.  Tha 
provisions  of  tbe  act  show  that  the  legisla- 
tive purpose  Is  that  It  shall  take  eFTect  oalj 
upon  acceptance  by  both  employer  and  em- 
ploye. The  former  accepts  by  becoming  ■ 
subscriber;  the  latter  by  remaining  in  the 
service  of  the  employer  after  notice  of  sudi 
acceptance.  And  we  see  In  this  no  ground 
for  holding  that  there  Is  a  denial  of  the  equal 
protection  of  the  laws  as  between  employer 
and  employ^.  They  stand  In  different  rela- 
tions to  the  common  undertaking,  and  It  was 
permissible  to  recognize  this  in  determining 
bow  they  should  accept  or  reject  tbe  new  sys- 
tem. Tbe  employer  provides  the  plant,  tbe 
organization,  the  capital,  tbe  credit,  and 
necessarily  must  control  and  manege  tbe 
operation.  In  the  nature  of  things  his  con- 
tribution has  less  mobility  tban  that  of  tbe  g 
employe,  who  may  go  from  place  to  placeS 
■eekli^  •satisfactory  employment,  while  tbe* 
employer's  plant  and  business  are  compara- 
tively, even  If  not  absolutely,  flzed  In  posi- 
tion. Again,  In  order  that  tbe  new  scheme  ot 
compensation  should  be  a  success,  tbe  Legis- 
lature deemed  it  proper.  If  not  essential,  that 
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*.  Minn  AKD  MimsAiA  (J-j  11  Looatiom*— 
Patkhtb— pRBStniPTioNa. 
In  the  abMuce  from  Uie  record  of  an  ftd- 
T«rM  Boit,  there  ia  no  preaamption  that  any- 
thltiK  was  considered  or  determined  on  appli- 
cation tor  patent,  except  the  Question  of  rlfhta 
to  the  surface. 

S.    MlHEH  AKD  MlMEOALB  «=>27(1}— CONTLICT- 

IKQ  Locations— Pkiobitt. 

A  prior  locator  of  ■  mining  claim,  after  a 

Tslid   discover;,   hu   title   to  velna   and   lodea 

whose  top*  or  apices  are  within  location,  thoogh 

subsequent  adjoining  locator  obtained  a  prior 

e.  Appeal  and  Ebrob  ^91094(2)— Rivikw— 
FiNDiNoa  or  Faot. 
In  B  suit  inTolving  extralateral  rights  in 
mining  claim,  finding  of  facts  by  District  Court 
on  conSicting  evidence,  approved  b;  the  Cir- 
cnit  Court  of  Appeals,  will  not  be  disturbed  by 
the  Supreme  Court. 

7.  MlItES    AlfD    MlHEKAIA    «=34— QUITCI^DI 

Deed— ItiOHis  Comtitbd, 
Where  owner  of  a  mining  location  E.,  who 
also  owned  one-fourth  Interest  In  adjoining  loca- 
tion B.,  quitdalmed  to  adjoining  owner  the  one- 
fourth  interest,  with  its  rights,  together  with 
all  dips,  spurs,  angles,  etc.,  the  deed  passed  no 
Interest  that  did  not  belong  to  that  claim,  and 
did  not  denude  EL  of  extralateral  tights  that  the 
law  conferred  cm  It. 

8.  Bquttt  «=>427(1)— Decbib— Scit  to  De- 
TEBUiNB  MntiNa  BiOBTB— Bebebtatioh  or 
QuKsnon. 

In  a  suit  to  determine  extralateral  righta 
In  adjoining  mining  claims,  where  the  court 
found  as  a  fact  that  apex  of  veins  In  dispute 
was  in  locaboD  of  plaintlS,  but  the  facts  as 
developed  were  not  clear  as  to  where  the  apex 
passed  oot  of  such  location,  tha  court  properly 
Kserved  such  qoestlon. 


Suit  by  tlie  Clark-Montana  Realty  Compa- 
ny and  the  Elm  Oria  Utulng  Company 
against  the  Bntte  &  Superior  Copper  Compa- 
ny, From  a  Judgment  ol  the  Circuit  Court 
of  Appeals  (248  Fed.  609,  160  0.  C.  A.  609), 
affirming  a  decree  for  complainantB  (233  Fed. 
S47),  defendant  appeals.     Decree  affirmed. 

Messrs.  WllllBm  Wallace,  Jr.,  of  Helena, 
Mont.,  W.  H.  Dickson,  of  Salt  Lake  City,  Utah, 
3.  Bruce  Kremer,  of  Butte,  Mont.,  and  Wil- 
liam Scallon,  of  Helena,  Mont.,  for  appellant. 

Mr.  John  P.  Gray,  of  C<£ur  ffAlene,  tdalui, 
tvt  appellees. 

« 

*Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

A  coQtest  between  mining  claims  as  to  the 
right  to  the  ores  that  may  be  not  only  inside 
tbc  surface  lines  of  the  claims  but  outside 
their  vertical  side  lines — dip  or  extralateral 
rights.     It  was  commenced  In   the  United 


States  District  Court  for  the  District  of  Mod- 
tana  by  a  bill  filed  therein  by  the  appellees 
Clark-Montana  Realty  Company  and  Blm 
Orlu  Ml  Ding  Company  against  appellant 
Bntte  &  Superior  Copper  Company,  Limited, 
under  a  statute  of  Montana  authoilzlng  an 
action  to  be  brought  by  any  person  against 
another  who  claims  en  estate  or  Interest  In 
real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim. 

The  appellees  (plalntlEEs  in  the  suit)  obtain- 
ed a  decree  In  the  District  Court  quieting 
their  Utle  and  decreeing  an  accounting. 
Clark-Montana  Bealty  Go.  v.  Butte  ft  Supe- 
rior Copper  Co.,  238  Fed.  547.  The  decree 
was  affirmed  by  the  Circuit  Court  of  Appeals, 
24S  Fed.  609,  160  C.  C.  A.  600.  To  review 
the  latter  action  this  appeal  Is  prosecuted. 

We  are  confronted  with  a  motion  to  dis- 
miss on  the  ground  that  the  decree  of  the 
Circuit  Court  of  Appeals  was  final,  the  jnris- 
dicUon  of  the  District  Court  having  been.  In 
l^al  effect,  rested.  It  Is  asserted,  upon  di- 
versity of  dtizensblp.  To  Judge  of  the  mo- 
tion requires  a  consideration  of  appellees' 
statement  of  their  grounds  of  aolt.  An  ont- 
llne  of  them  Is  only  necessary. 

[1]  At  the  outset  we  may  say  tbere  is  a 
diversity  of  citizenship,  the  parties  being  re- 
spectively corporations  of  Waslilngton  and 
Arizona,  and  it  was  so  averred. 

The  predecessors  of  appellees  (so  run  the 
allegations)  im  April  18,  1875,  discovered  ajj 
vein  or  lode  of  mineral-* bearing  rock  In  the* 
ground  described  as  the  Elm  Orlu.  Discov- 
ery was  followed  by  location  of  the  dalni  and 
other  acts  of  Its  appropriation  prescrU>ed  by 
the  mining  laws,  proof  of  which  was  duly 
made;  and  such  steps  were  taken  that  on 
December  30,  1882,  application  for  patent 
was  made  and  patent  issued  for  the  claim 
January  31,  1884.  The  locators  and  their 
successors  in  Interest  held,  worked,  possess- 
ed and  actnally  occupied  the  claim  contlnu* 
onsly  from  the  date  of  discovery  for  mora 
than  five  years  thereafter  and  during  all  that 
time  were  In  the  open,  notorious,  exclusive 
and  uninterrupted  possession  of  It. 

The  Clark-Montana  Itealty  Company  be- 
came the  owner  of  the  claim  and  entitled  to 
Its  possession  and  of  all  veina,  lodes  or  ledges 
having  their  tops  Or  apices  therein  through- 
out their  entire  depth  between  the  end  llnea 
of  said  claim  extended  northerly  in  their  own 
direction.  That  company  leased  the  claim 
to  appellee.  Elm  Orln  Mining  Company, 
which  la  occopylng  It  by  virtue  of  the  lease. 

The  appellant  Is  the  owner  of  the  Black 
Rock,  Jersey  Blue,  Admiral  Dewey  and  Sil- 
ver Lode  Mining  Claims  which  adjoin  the 
Elm  Orlu  claim  on  its  north  side.  Their  lo- 
cations progressed  to  patent. 

In  the  Blm  Orlu  claim  there  Is  a  vein  or 
lode  known  as  the  Rainbow  lode,  which 
crosses  the  west  end  line  of  the  Elm  Orlu 
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'  claim  and  proceeds  In  an  easterly  direction 

-  Qtrongb  IL     It  waa  tipon  this  lode  that  tlie 

.'  discovery  of  the  claim  waa  made.  Its  down- 
ward course  throogb  the  ilde  line  of  the  dalm 
drawn  vertleally  is  northerly  and  It  extends 
downward  and  passes  below  the  surface  of 
appellant's  claims. 

Appellant  claims  an  estate  or  Interest  ad- 
vene to  appellees'  In  the  Rainbow  lode,  the 
exact  nature  of  which  claim  Is  unknown  to 
appellees,  bat  It  Is  false  and  groundless. 

The  value  of  the  Elm  Orlu  claim  Is  given, 
and  It  Is  averred  that  appellant  has  by  means 

?of  secret  nnderground  works  In  Its  posses- 
sion willfully  penetrated  the  *Ra'lnbow  lode 
and  has  extracted  and  is  extracting  large 
amounts  of  ore  therefrom,  the  eiact  amount 
being  unknown,  but  exceeding  In  value  the 
sum  of  SSO.OOO. 

It  Is  prayed  that  appellant  d^are  Its  title 
and,  when  declared,  that  It  be  adjudged  with- 
out merit;  that  appellees'  title  be  established 
end  appellant  enjoined  from  further  asser- 
tion of  rights  adverse  to  appellees,  and  for 
an  accounting. 

There  Is  an  averment,  however,  that  re- 
quires notice.    It  Is  as  follows: 

"That  the  jurisdiction  of  the  United  States 
District  Court  for  tbe  District  ot  MoDtsna  over 
this  BDit  Is  invoked  and  depends  up<m  two 
(rounds,  to  wit: 

"(I)  Upon  the  ground  that  the  conBtructioD 
and  application  of  Kctions  2322,  2324,  2325,  and 
2332  of  the  Revieed  Statutes  of  the  United 
States  (Comp.  St  U  4ei&  4620,  4622,  4631)  are 
involved,  and  the  amount  In  controversy  exceeds 
In  valoe  the  lum  of  three  thoussad  ($3,0CK» 
dollars,  exclusive  ot  interest  and  coats,  all  of 
which  will  appear  from  the  fscts  hereinafter  set 
forth. 

"(2)    •    •    •" 


The  averment  is  explicit  end,  we  may  as- 
sume, had  a  purpose ;  but  appellees  do  not 
wish  to  be  taken  at  their  word.  The  confi- 
dence ttiey  dought  and  expressed  when  In- 
KMag  tbe  powers  ot  the  court  In  tbe  flrst 
Instance — and  providing,  we  may  assume,  for 
nvlew  In  case  of  an  adverse  decision — they 
now  recant  and  urge  that  It  shonld  not  be 
used  to  question  or  disturb  their  success  or 
become  an  avenue  of  relief  to  their  antag- 
onist. This  Is  Dot  onasnal  and  counsel  has 
dted  prior  examples  and  tbe  action  of  the 
court  therein. 

The  principle  of  dedslon  which  the  court 
then  announced  Is  familiar.  It  Is  that  the 
gronnd  of  Jurisdiction  In  the  District  Court 
and  ultimately  In  this  court  on  appeal  from 
the  Circuit  Court  ot  Appeals  Is  the  statement 
B  of  the  suing  party  ot  his  cause  of  suit  And 
there  must  *be  substauce  In  it,  not  mere  ver- 
bal assertion  or  the  anticipation  of  defenses. 
Taylor  v.  Anderson,  234  U.  S.  74,  84  Sop.  Ct. 
T24,  08  L.  Ed.  1218;  Hnll  v.  Burr,  234  U.  S. 
T12.  720,  34  Sup.  Ct  882,  B8  E*  Ed.  1557. 

Has  appellees'  statement  these  defects? 
As  we  have  seen,  there  Is  a  confident  asser- 


tion that  the  construction  and  application  ot 
the  designated  eecUons  of  tbe  Revised  Sta^ 
utes  are  Involved,  and,  turning  to  tbem,  we 
find  that  they  are  the  fouodatlou  ot  the 
rights  to  mining  claims  and  express  ttie  con- 
ditions of  their  acquisition  and  extent,  and, 
It  would  seem,  are  often  tbe  basis  of  contro- 
versies as  to  them  and  tbe  solntion  oi  tbe 
controversies.  And  realizing  this,  we  may 
suppose,  appellees  were  at  pains  to  set  ont 
the  conditions  and  steps  they  observed,  and 
lest  there  might  be  omissKm,  and  In  remedj 
of  It  If  there  should  be,  they  availed  them- 
selves by  appropriate  allegations  of  sectioa 
2382,  R,  S. ;  that  Is,  they  alleged  that  they 
were  In  the  actual,  open,  exclusive  and  uo- 
interrupted  possession  of  the  Blm  Orlu,  work- 
ing the  same  for  more  than  five  years  (thfr 
period  of  limitation  under  section  2332)  con- 
tinuously from  the  date  of  discovery.  And 
counsel  admitted  upon  a  question  from  tbs 
beoch  at  tbe  oral  argument,  that  tbe  allega- 
tion had  Jurisdictional  purpose  and  that  re- 
sort was  bad  to  the  federal  court  that  ap- 
pellees might  avail  themselves  of  the  pro- 
vlaioDS  of  section  2332  and  of  Clipper  Mining 
Co.  V.  Ell  Mining  Co.,  194  D.  S.  220.  226,  24 
Sap.  Ct.  632,  48  L.  Ed.  944,  the  Supreme 
Couri  of  Montana  having  decided  >  that  a  no- 
tice of  location  which  failed  to  comply,  as 
appellees'  did,  with  a  statute  of  Montana 
was  defective.  The  allegation,  therefore,  was 
part  of  appellees'  case— fortified  tbe  other  sl- 
legatlouB  as  grounds  of  suit  and  recovery — 
and  made  the  suit  one  Involving  the  construc- 
tion and  application  of  that  section.  The  mo- 
tion to  dismiss  Is.  therefore,  denied. 

On  the  merits  the  case  Is  not  of  novelty.  2 
It  Is  the  usual  *one  of  priority  of  rights  In  s  • 
mineral-bearing  vein.  The  averments  of  ap- 
pellees we  have  given.  They  are  met  by  ap- 
pellant by  denials,  counter  averments  of  lo- 
cation and  rights,  not  only  by  grounds  of  de- 
fense bnt  of  affirmative  relief;  prayers  for 
recompense  for  trespasses  upon  Its  rights  and 
that  its  title  be  quieted  against  the  assertioa 
of  appellees. 

In  summary  description  of  the  controver- 
sies in  the  case  we  may  say  they  center  in 
the  Rainbow  lode,  so-called — In  regard  to 
which  the  parties  are  In  absolute  antagonism 
both  In  averment  and  contention — and  tnd- 
deutally  In  other  lodes. 

Upon  the  Issnes  thus  Joined  tbe  District 
Court  made  certain  flndlogs  which  were  af- 
firmed by  the  Circuit  Court  of  Appeals  We 
take  them  np  in  their  order  as  we  shall 
thereby  be  able  to  separate  the  quesUous  of 
law  from  the  questions  of  fact. 

[2-4]  1.  The  court  found  that  the  Elm  Orlu 
was  located  before  the  Black  Rock.  Of  this 
finding  there  can  be  no  doubt  if  the  procedure 
of  the  law  waa  observed  In  tbe  location  of 
the  Elm  Orlu.    The  steps  In  that  procedure 
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and  tbelr  order  an  wdl  Mtabllahed.  The 
flrat  of  tbem  li  th«  dlacovsry  of  mineral-bear- 
log  rock  wttbln  tbe  claim,  aod  it  must  pre- 
cede location.  Tbe  aabseqnent  steps — mark- 
ing tbe  bonndarlee,  posting  uoUce,  recording 
—are  the  declaraUon  of  title;  the  patent  Is 
the  Bnal  evidence  of  It.  Sndi  steps  being  ob- 
■erved,  the  right  la  acquired  under  the  Be- 
Tlsed  Statutes  to  the  vein  on  its  conrae  and 
dip  to  tbe  extent  that  its  top  or  apex  is  with- 
in the  surface  bonndariea  of  the  claim  or 
within  Tertical  planes  drawn  downward 
ttirongh  them.  Lewson  r.  United  States  Min- 
ing Co.,  207  U.  S.  1,  28  Bnp.  Ct  IS,  S2  L.  Ed. 
66;  Stewart  Mining  Co.  t.  Ontario  Mining 
Co.,  237  n.  8.  3S0,  39  Snp.  Ct.  610.  S9  E..  E^ 
S89. 

It  is,  however,  prorided  bj  section  2322, 
R.  S.,  that  there  mnat  be  not  only  compliance 
I  with  tbe  laws  of  the  United  States,  but  with 
*  "state,  territorial  and  local  "regulations"  and 
appellant  asserts  that  the  location  of  appel- 
lees' predecessors  did  not  comply  with  the 
territorial  statute  of  Montana  and  tbat, 
therefore,  though  the  location  preceded  tbat 
of  appellant,  tt  was  destitute  of  legal  snffl- 
deacy.  And  It  Is  contended  that  the  Supreme 
Court  of  Montana  haa  dedded  in  several  cas- 
es ■  that  tbe  requirements  of  the  state  statute 
are  Imperative  and  tbat  one  of  these  cases. 
Baker  v.  Botte  City  Water  Company,  was  af- 
flrmed  by  tbls  court  Butte  City  Water  Co. 
T.  Baker,  196  U.  8.  119,  X  Sup.  Ct  211,  49 
L.  Ed.  409. 

It  Is  further  contended  that  "from  tbe  day 
when  final  entry  of  the  Black  Bock  was  made, 
certainly  from  the  day  when  patent  therefor 
issued,  the  patentee's  title  not  only  to  the  sur- 
face of  tbe  claim,  but  to  every  vein  or  lode. 
tbe  top  or  apex  of  wblcb  was  found  within 
the  boundaries  thereof  became  nnassatlable." 

The  following  Is  tbe  relevant  chronology: 
nie  location  of  the  Elm  Orlu,  following  discov- 
ery of  mineral,  was  made  April  18, 1675,  the 
dedBntory  statement  thereof  recorded  on 
the  22d  of  that  month ;  the  location  of  the 
Black  Eock  was  made  November  8,  1875,  the 
declaratory  statement  recorded  the  18th  of 
the  same  month.  Tbe  entry  for  patent  of  tbe 
Black  Bock  was  made  November  24,  1S80, 
and  patent  Issued  February  IS,  1882;  the 
Elm  OrlQ  made  final  entry  December  30, 
1882,  and  patent  Issued  January  81,  1884. 

Snch  being  tbe  order  of  procedure  of  the 
parties,  which  acquired  the  title?  Or,  to  ex- 
press tbe  Issue  In  conformity  to  the  conten- 
tions of  appeUant,  was  there  defect  in  the 
location  of  appellees  by  reason  of  tbe  Mon- 
tana statute  and  did  the  prior  issue  of  pat- 
tat  to  appellant  give  impregnability  to  Its  ti- 
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tie  and  right  to  tbe  vdns  In  controversy! 
Tbe  District  Court,  and  the  Circuit  Court  of 
Appeala  affirming  It,  decided  both  issuei^ 
against  appellant  on  the  *ground3:  (1)  Tbat' 
fhe  Montana  cases  did  not  famish  the  rule 
of  decision  for  the  federal  courts,  the  better 
reasoning  being  (tor  which  cases  were  cited) 
that  as  tbe  Montana  statute  did  not  impose  a 
forfeiture  hence  none  resulted  from  defects 
In  the  declaratory  statement  of  the  Elm  Orlu. 
(2)  That  the  Elm  Orlu  people  were  in  pos- 
session of  their  claim,  working  the  same—of 
which  the  Black  Rock  people  bad  knowledge 
— and  tbat  hence  the  latter  could  not  avail 
themselves'  of  tbe  defects  In  the  location  of 
the  Elm  Orlu.  Tosemite  Mining  Co.  r.  Em- 
erson. 208  U.  S.  26,  28  Sup.  Ct  196,  62  L.  Ed. 
874,  was  adduced.  In  tbe  latter  ground  we 
concur,  and  we  need  not  express  opinion  of 
the  other  although  it  has  Impressive  streagth 
and  waa  conceded  to  have  in  Yosemite  Min- 
ing Co.  V,  Emerson.  Indeed,  there  was  a  re- 
vulsion In  tbe  state  against  tbe  ruling  of  tbe 
cases  and  a  law  waa  enacted  making  the  is- 
sue of  a  patent  for  a  mining  dalm  conclu- 
sive evidence  of  compliance  with  the  requlre- 
m«)ts  of  tbe  laws  of  the  state  and  making 
valid  all  locations  under  tbem  theretofore 
made  "that  In  any  respect  had  failed  to  com- 
ply with  the  requirements  of  such  laws,  ex- 
cept as  against  one  who  has  located  the  same 
ground  in  good  faith  and  without  notice." 

Yosemite  Mining  Co.  v.  Emerson  was  con- 
cerned with  a  r^ulsUon  of  tbe  state  of  Cal- 
ifornia wblcb  prescribed  tbe  manner  of  the 
location  of  a  claim.  The  regulation  had  not 
been  conformed  to  and  tbe  validity  of  the 
locatioD  was  attacked  on  that  ground  by  a 
subsequent  locator  who  had  had  notice  of  the 
claim,  he  contending  that  there  was  forfei- 
ture of  it  The  contention  was  rejected  and 
we  said,  that  to  yield  to  it  would  work  great 
Injustice  and  subvert  the  very  purpose  for 
wblcb  tbe  posting  of  notices  was  required, 
which  was,  we  further  said,  "to  make  known 
the  purpose  of  the  discoverer  to  claim  Utle 
to  the"  claim  "to  the  extent  described  and 
to  warn  others  of  the  prior  appropriation." 
Tbe  comment  la  obviously  applicable  to  the 
asserted  defects  In  tbe  declaratory  statement  jj 
of  'appellees.  It,  like  tbe  California  require-  • 
ment,  had  no  other  purpose  than  "to  warn 
others  of  the  prior  appropriation"  of  tbe 
claim,  and  such  Is  tbe  principle  of  construc- 
tive notice.  It — constructive  notice — Is  the 
law's  substitute  for  actual  notice,  and  to  say 
tbat  It  and  actual  notice  are  equivalents 
would  seem  to  carry  the  self-evidence  of  an 
axiom.  Besides,  In  this  case  there  was  un- 
equivocal possession  of  tbe  Elm  Orlu  and  it 
Is  elementary  that  such  possession  Is  notice 
to  all  the  world  of  tbe  possessor's  ri^ts 
thereunder.  SImmona  Creek  Coal  Co.  v.  Dor- 
an,  142  U.  B.  417,  12  Sup.  Ct  230,  85  U  Ed. 
106S. 

nie  other  contention  of  appellant  la,  w  w«    . 
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bave  sold,  that  tlie  title  not  only  to  the  ma- 
£ace  of  Ita  claim  but  to  every  vein  whose  tot) 
or  apex  was  found  within  It  became  Impreg- 
nable bj  the  Issue  of  patent  to  It  We  need 
not  follow  the  details  of  counsel's  argument 
to  BUBtain  tlie  contentloD — Its  reliance  la  on 
the  dates  on  which  entries  for  the  patents 
were  made,  the  Black  Rock  entry  preceding 
that  of  the  Elm  Orlu.  It  Is,  however,  admit- 
ted that  by  the  Issue  of  the  patent  to  the 
Elm  Orla  "it  was  thereby  conclnalvely  ad- 
jndtcated  or  determined  that  at  the  time  of 
final  entry  ttie  applicants  were  entitled  to  a 
pat^it  to  that  claim."  But  the  admission  is 
combined  with  the  declaration  that  "to  an- 
thorlze  the  courts  to  give  efTect  to  a  mining 
patent  as  of  a  date  anterior  to  the  final  en- 
try, it  must  be  made  to  appear  that  prior  to 
that  date  there  was  a  valid  location  [Italics 
coonsel'sl  npon  which  tlie  patent  Issued." 
And  to  establish  that  appellees'  was  not  a 
valid  location  appellant  relies  upon  the  as- 
serted defect  In  the  declaratory  statement. 
With  that  defect  we  have  dealt  and  have  de- 
cided that  It  had  not  the  consequences  ascrib- 
ed to  It.  We  may  say,  however,  that  priority 
of  right  is  not  determined  by  dates  of  entries 
or  patents  of  the  respective  claims,  but  by 
priority  of  discovery  and  location,  which 
may  be  shown  by  testimony  other  than  the 
gentries  end  patents.  In  the  absence  from 
*  the  record  of  an  adverse  'suit  there  Is  no  pre- 
sumption that  anything  was  considered  or 
determined  except  the  question  of  the  right 
to  the  surface.  Lawson  v.  United  States  Min- 
ing Co.,  supra. 

The  relevancy  of  that  case  Is  resisted.  Ap- 
pellant urges  that  by  the  application  of  the 
Black  Rock  for  patent  appellees  were  "con- 
fronted with  the  necessity  of  either  advers- 
Ing  or  sufFering  the  consequence  of  a  failure 
to  do  so,"  and  the  consequence  Is  said  to  be 
that  the  Elm  Orla  was  made  subordinate  In 
time  and  right  to  the  Black  Rock.  We  can- 
not aasKiL  The  application  of  the  Black 
Rock  for  patent  did  not  show  a  surface  con- 
flict and  the  doctrine  of  the  lAwson  Case  la 
that  (XI  an  application  for  a  patent  only  sur- 
face rights  are  determined,  and  Llndley  Is 
quoted  for  the  proposition  that  "  'an  applica- 
tion for  a  patttit  invites  only  snch  contests 
as  affect  the  surface  area.  •  *  •  pro- 
spective nndergronnd  conflicts  are  not  the 
subject  of  adverse  datms.'  " 

It  Is  tme,  as  we  have  seen,  there  was  some 
overlapping  of  the  lines  of  the  claims.  If, 
however,  a  conflict  was  thna  indicated  the 
■Black  Bock  secured  the  advantage.  The 
ground  wltbln  the  overlapping  lines  was  In- 
eladed  within  the  Black  Rock  patent  and  ex- 
pressly excepted  from  the  application  of  the 
Elm  Orln  for  Its  patent  And  no  part  of  the 
decree  was  determined  by  It 

{I,  I]  2.  The  District  Conrt  fonnd  from  the 
testimony  that  the  Elm  Orlu  was  of  prior  lo- 
catKm  and  right  and  in  this  was  confirmed  by 


the  drcnlt  Court  of  Appeals.  The  Inevitable 
consequence  la  that  appellees  have  title  totbs 
veins  or  lodes  whose  tops  or  apices  are  wltb- 
ln the  Elm  Orlu.  This  consequence  appel- 
lant admits  at  the  very  beginning  of  Its  argu- 
ment, and  says  that  one  of  the  vital  ques- 
tions In  the  case  Is  the  priority  of  the  claims 
and  that  If  the  Elm  Orlu  had  priority  over 
the  Black  Rock  the  appellees  would  be  enti- 
tled to  all  the  BalDbow  lode  between  the 
planes  designated  by  the  court  and  would  be  g 
also  entitled  *"to  all  ores  within  the  Inter-  • 
section  spaces  of  that  vein  with  the  Jersey 
Blue  vein  and  the  Creden  vein." 

We  state  the  admission  not  In  estoppel  of 
appellant,  but  only  In  concentration  of  atten-. 
tlon  upon  the  question  for  decision.  In  Its 
solution  there  are  In  dispute  many  elements 
of  Importance.  Among  these  necessarily  Is 
the  question:  In  which  of  the  claims  do  the 
veins  apex,  course  and  dip?  In  the  question 
there  is  complexity  and  grounds  for  diversi- 
ty of  Judgment,  and  the  District  Court  felt 
and  expressed  them  after  bearing  and  esti- 
mating the  testimony  and  the  admission  of 
the  parties. 

The  court  (Judge  Boorquln)  said  that  tin 
chief  contesting  claims,  the  Elm  Orlu  and 
the  Black  Rock,  "have  a  common  sMe  lln« 
for  650  feet  of  the  Elm  Orlu  east  and  ei  th« 
Black  Bock  west  end."    And  further  said: 

"It  Is  now  admitted  that  the  Rainbow  vein  at 
the  apex  crosMs  the  Elm  Orlu  west  end  Uu^ 
coarseB  easterly,  erossea  the  common  side  Una 
and  braneheH  in  the  Black  Rock,  one  strand 
eroBsfng  the  Black  Rock  north  side  line,  and 
one  coursing  easterly  ■  disputed  distance;  that 
the  Pyle  Htrand  of  the  Bolnhow  at  some  depth 
in  the  Elm  Orla  diverges  from  the  south  side 
of  the  said  vein  and  coursing  easterly  nnltes 
with  the  Rainbow  at  the  Black  Rock  1,100 
level ;  that  the  Jersey  Bine  vein  at  the  apex 
crasaes  the  Black  Rock  west  end  line  and  eoni*- 
es  easterly  a  disputed  distance,  it  and  the  Rain- 
bow converging  on  strike  and  dip  to  union  or 
crossing;  that  the  Creden  rein  at  some  depth 
In  the  Ehn  Orln  near  the  Black  Rock  west  end 
diverges  from  the  north  Bide  of  the  Rainbow, 
courses  northwesterly  under  both  claimi,  and 
unites  with  or  is  cut  o£f  by  the  Jersey  Blue. 
Very  large  ore  bodies  are  In  the  Rainbow  under 
both  claims,  at  places  bisected  on  strike  by  the 
common  side  line,  and  both  parties  have  mined 
them  under  both  claims.  EVim  varioDS  names 
of  tlie  veins  those  herein  are  chosen  to  avoid 
confusion." 

And  to  all  other  elements  of  dedslon,  pre-e 
sented  In  a  trial  "which  occupied  16  days,  the? 
court  gave  a  painstaking  consideration  and. 
in  estimate  of  them  found  the  Issues  in  favor 
of  appellees,  and  carefully  adjudged  the 
rights  of  the  contestants  according  to  the 
lines  of  their  respective  properties  and  the 
relation  of  the  mineral  veins  to  them. 

The  Circuit  Conrt  of  Appeals  afflrmed  the 
findings,  saying,  by  Circuit  Judge  Gllttertt 
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nn*  appeUmnt  do«a  not  aoert  that  tbe  Bud- 
inBi  ot  tact  are  atuupported  by  Gompetent  erl- 
dmce,  but  couteudi  tbat  they  are  ooatnij  to 
the  weight  of  the  eTldence.  The  trial  court 
made  its  GndiDKB  after  an  erldently  careful  and 
paiaitaklDK  investigation  of  the  testlaioaT  and 
the  ezhibiU,  and  after  a  personal  Inspection  of 
the  mining'  properties.  We  have  examined  the 
record  saffidentlj  to  see  that  the  findings  are 
*11  supported  bjr  the  credible  testimony  of  repu- 
table witnessea.  Upon  settled  princlplea,  which 
this  conn  haa  always  recognized,  findincs  so 
mads  npoQ  couSicdng  testimony  mi»  condiudve 
upon  this  appeaL" 

'  And  we  said  In  lAwaon  v.  United  States 
Mining  Co.,  supra,  of  tUfl  coDdusion  of  the 
Clrcait  Court  of  Appeals  in  sncli  case— «nd 
tbe  concession  Is  as  great  as  appellant  is  en- 
titled to — "Uiat  tf  the  testimony  does  not 
show  that  it  [tile  condnsion  of  tbe  court] 
Is  correct;  It  falls  to  sliow  tUst  it  Is  wroni, 
end  under  those  drcnmstances  we  are  not 
Jnstifled  In  diBtDrblng  tbat  conclusion.  It  is 
our  duty  to  accept  s  Undine  of  fact  unless 
clearly  and  manifestly  wrong."  The  flndings 
accepted,  the  concluslonB  of  law  must  be 
pronounced  to  be  of  necessary  sequence, 

[7]  One  of  the  defenses  of  appellant  Is 
tbat  on  October  29,  1906,  tbe  Clark-Montana 
Healty  Company,  then  being  the  owner  of  as 
undivided  one-fourtb  Interest  In  tbe  Black 
Bock  claim,  executed  snd  delivered  to  the 
predecessors  In  interest  of  appellant  a  deed 
of  release  and  quitclaim  of  all  its  "right, 
title,  interest,  claim  and  demand  *  •  ■ 
In  and  to  tbat  certain  portion,  dalm  and 
H  mining  right,  title  and  prc^ter^  on  those 
•  certain  ledges,  veins,  lodes  or  de*posIt8  of 
quartz  and  other  ro^  In  place,  containing 
predoos  metals  of  gold,  silver  and  other 
metals.  •  ■  •  "  And  It  was  stated  that  It 
was  "tbe  intention  of  the  party  of  the  flist 
part  to  convey  to  tbe  psrty  of  the  second  part 
all  of  Its  right,  title  and  interest  in  and  to 
tbe  above-described  property"  (referring  to 
the  claim,  which  was  described),  "together 
with  all  the  dips,  spurs  and  angles,  and  also 
all  tbe  metals,  ores,  gold,  silver  and  metal 
bearing    quartz,    rock    and    earth    therein. 

The  deed  Is  urged  as  an  estoppd  and  appel- 
lant insists  tbat  it  "operates  to  grant  tbe 
fractional  Interest  In  'sU  earth,  rock  and  ores' 
found  within  the  exterior  limits  of  the  Black 
Rock  claim  extended  downward  vertically," 
citing  therefor  Montana  Mining  Co.  v.  St 
Louis  Mining  &  MiUlng  Co.  of  Montana,  204 
n.  8.  204,  27  Sup.  Ot  254,  SI  L.  Ed. 
444,  and  Bogart  v.  Amanda  Consolidated 
Gold  Mining  CM.,  82  Colo.  32,  74  Pac.  882. 

The  dted  cases  are  dlstingalshable  from 
that  at  bar.  In  Montana  Mining  Co.  v.  St 
Louis  Mining  &  Milling  Co.  the  land  was  con- 
veyed "together  with  all  tbe  mineral  therein 
contained,"  and  tbe  words  were  dlsttngnlsbed 
from  those  converlDK  extralsteral  rights  and 
_  considered  as  a  subject  of  tbe  grant.   In  the 


other  case  the  conveyance  was  of  land  In<C(»i- 
fitct  between  two  clalniB  which  were  In  litiga- 
tion, and  in  execution  of  the  Intention  of  tbe 
parties  tbe  deed  was  Interpreted  to  convey 
"not  merely  the  surface  ground  in  conflict 
ea  Mntradlstlngulshed  from  the  mineral 
wealth  beneath,  but  with  this  surface  groiind 
all  underlying  minerals"  except  one  vein 
which  bad  been  excluded. 

Iq  tbe  case  at  bar  the  conveyance  was  of 
an  undivided  one-fourtb  interest  In  and  to 
tbe  "mining  claim  known  as  the  'Black  Rock' 
quartz  lode  mining  dalm."  It  passed  no 
rights  or  hiterest  that  did  not  belong  to  that 
daim  or  wonld  not  appertain  to  It  Or,  to 
put  it  In  another  way,  the  deed  passed  the 
rights  and  interests  tbat  were  derived  tnxn 
the  United  States  by  the  location  of  that 
daim  and  conveyed  by  the  patrait  to  the  loca-  g 
tors.  It  was  not  Intended  to  con'vey  any  of  • 
the  rights  of  the  Elm  Orlu  and  denude  It  of 
tbe  extialatersi  rl^ts  that  the  law  conferred 
upon  it  In  other  words,  the  contention  of 
appellant  wooid  make  tbe  deed  a  conveyance 
of  the  Elm  Orlu  as  well  as  of  the  Black  Rock. 

We  do  not  stop  to  spedaltze  either  the 
contests  of  or  Oxe  Judgments  on  particular 
Teln&  Their  relative  locations  and  the 
rights  in  them  are  dl^msed  of  by  what  we 
have  said.  But  an  enraeat  and  epedal  coo- 
test  Is  made  on  tbe  finding  of  the  court  la 
regard  to  a  vein  designated  as  the  Pyle 
strand.  The  District  Court  said,  as  we  have 
seen,  "that  the  Pyle  strand  of  the  Rainbow 
at  some  depth  In  the  Elm  Orlu  diverges  from 
the  south  side  of  the  said  velu  and,  coursing 
easterly,  unites  with  tbe  Rainbow  at  tbe 
Black  Rock  1,100  level."  *  And  tbe  court 
decreed  tbe  appellees  to  be  the  owners  of 
and  entitled  to  tbe  poBsesslon  of  It  throng- 
out  Its  entire  depth  as  fsr  as  its  apex  was 
within  the  Elm  Orlu,  but  expressly  reserved 
tbe  questlan  of  the  point  where  tbe  apex 
passes  out  of  the  Elm  Orlu.  In  other  words, 
In  the  language  of  the  Circuit  Court  of  Ap- 
peals, "the  court  left  to  future  development 
tbe  question  of  how  for  the  Pyle  apex  con- 
tinued In  tbe  appellees'  location,  and  to  what 
extent  beneath  the  Bls<^  Rock  it  united  with 
tbe  Rsinbow  In  such  position  as  to  be  con- 
trolled by  tbe  apex  in  tbe  Elm  Orlu."  Tills 
action  of  tbe  IMstrlct  Court  la  attadced  by 
appellant  It  admits,  however,  tbat  the  Pyle 
strand  in  its  downward  course  unites  with 
tbe  Rainbow  at  or  about  a  point  which  would 
be  Intersected  by  a  vertical  plane  passed 
tbrou£^  the  easterly  end  line  of  the  Elm  Orlu 
extended  northerly  in  Its  own  direction,  but 
denies  that  the  spex  or  any  portion  of  tbe 
ap^  is  within  the  Urn  Orln  and  asserts  that 
where  its  apex  Is  found  Is  altogether  conjee* 

<  The  lormkl  flndlng  at  tbe  Dlitrtct  Court  la  u 

"Tbst  tha  Prl*  itnsd  at  the  Rainbow  t^&  dlvarg- 
■■  trom  the  •onth  ilde  ol  the  lattor  tbId  In  tha  Elm 
Orln  olaint.  and  than  and  tor  some  tndellDlta  dka- 
tanoe  aaatuly  baa  Ita  SPK  li    "  ....._ 
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Qtural  and  tbat  "for  augbt  tbat  appears  from 
•  tbft  evidence.  It  may  *haTe  Its  apex  la  the 
Black  Rock  and,  Indeed,  this  la  probably  tbe 
case."  And  It  la  urged  that  a  altuation  Is 
presented  not  of  the  weight  of  evidence,  bat 
of  the  absence  of  evidence,  or,  to  quote  coun- 
sel, the  decision  la  "one  which  finds  no  sup- 
port whatever  In  the  testimony."  But  mani- 
festly these  are  hut  assertions — attacka  on 
the  estimate  of  the  testimony  made  by  the 
District  Court  and  Clrcnlt  Court  of  Appeals 
and  the  conclusion  It  Jostlfles. 

II]  It  la  further  said  that  Issue  was  maae 
npon  the  title  to  the  Pyle  strand  and  that  it 
was  the  duty  of  the  court  to  definitely  pass 
upon  It  and  to  decide  for  appellant,  but  that 
Instead  of  entering  such  a  decree,  the  court 
so  franii»l,  and  Intentionally  so  framed,  its 
decree  tbat  It  would  not  be  a  bar  to  a  new 
salt  which  appellees  might  thereafter  ttring 
against  this  appellant  to  quiet  title  to  all  of 
the  vein  below  the  plane  of  union  between 
It  and  the  Pyle  strand.  If  by  further  devel<«>- 
ment  tliey  discovered  additional  evidence  in 
support  of  their  contention  tbat  the  Pyle 
strand  did  apex  in  the  Elm  Orln  at  the 
point  of  alleged  fbrklns  and  at  Its  apex 
tinned  thence  easterly  to  and  across  the  east 
end  line  of  the  Elm  Orlu." 

It  is  true  the  apex  of  the  Pyle  strand 
was  fonnd  to  be  within  tbe  Elm  Orln,  but 
all  else  aa  to  the  vein  was  reserved  and, 
the  circumstances,  properly  raserved.  There 
was  simply  ret^itlon  of  the  case  for  supple- 
mentary proceedinga,  as  the  Circuit  Court 
of  Appeals  observed,  to  carry  out  the  decree 
and  make  It  effective  under  altered  dream- 
stances.  Joy  v.  St  Louis,  138  n.  S.  1,  47,  11 
8np.  Ct.  243,  34  Ii.  Ed.  S43;  Union  Padflc 
Ry.  V.  Chicago,  etc,  Ry.  Co.,  163  D.  T  ""' 
403.  16  Sup.  Ct  1173,  41  I*  Bd.  26(L 

Decree  afOrmed. 
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ABEADELPHIA  MILLING  CO.  v.  ST. 
LOUIS  SOUTHWESTERN  RT.  CO.  ct 
sL  HASTT  et  aL  T.  SAME.  ST.  LOUIS. 
L  H.  &  S.  BY.  CO.  et  sL  v.  SOUTHERN 
COTTON  OIL  CO.  ST.  LOUIS  SOUTH- 
WESTERN BT.  CO.  et  bL  V.  SAME. 


Nos.  92-80. 

1.  COdbts    ^=b38S(T)— Sufbtu    CoinT--Ap- 
rmta.  rsov  Distwct  Coukt— "Statb  Laws." 
Orders  of  State  Railroad  Commlsaion,  fixing 
rates,  are  "state  laws,"  nltbln  Jadtdal  Code, 
I  238  (Oomp.  St.  |  1215),  allowing  appeal  di- 
rectly from  District   Courts  to  the   Supreme 
Court  in  a  ease  in  which  the  law  of  a  state  is 
claimed  to  contravcDs  the  national  Constltntlon. 
tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  State  Law.] 


2.  CoUBTB    «=>38St7)— STJPBniE    Coubt— Ap- 

FKAL    VBOU    DlBTSICT    COCBT — SUBOBDIKATI 
AKOIIJ.ABT    PBOCXXDINQ, 

The  main  action  being  appealable  directly 
to  the  Supreme  Court  from  the  DlEtriet  Court. 
under  Judicial  Code,  {  238  (Comp.  St  |  1218), 
aa  a  case  in  nhich  the  law  of  a  state  la  claimed 
to  contravene  the  national  Conititotlon,  a  snb- 
ordiuate  proceeding  not  merely  ancUlary  to  but 
In  effect  a  part  of  the  main  cause,  taken  for  por- 
pote  of  carrying  into  effect  the  decree  of  ths 
Supreme  Court  reversing  the  final  decree  in  ths 
main  cause,  and  at  the  same  time  to  give  ef- 
fect to  a  reservation  of  JurlsdictloD  by  the  Dls 
trlct  CoQrt,  ai  contained  In  tiiat  Bnal  decree,  Is 
likewise  io  appealable. 

3.  Afpxai.  akd  Ebbos  ftsllOT— Svpskux 
CouBT  —  RcvKBau,  —  PaocEBomaa  Beuiw 
AlTXB  Rkuahd. 

The  mandate  of  the  Supreme  Court,  on  r^ 
versing  decree  of  District  Court  eniolnlng,  as 
con&scatory,  enforcement  of  rates  prescribed 
by  Railroad  Commlaslon,  containing  a  provi- 
sion authoriiing  further  proceedings,  the  Dis- 
trict Court  can,  after  remand,  determine  lia- 
bility of  the  railroad  company  on  Ita  injunction 

4.  Apfiai,  ard  ESbob  «=>1199— Sttpbxu 
Coubt  —  RxvxssAi.  —  PsocEzninaB  BZLOW 
Afteb  Rxkaho. 

The  clauses  of  the  final  decree  of  the  Dis- 
trict Court,  whereby  It,  on  enjoluing  enforce- 
ment of  rates,  prescribed  b;  Railroad  Commis- 
iIoQ,  and  vacating  tbe  Injunctiau  bond  end  re- 
leasing the  suredee,  retained  Jorisdictlon  for 
purpose  of  making  such  further  orders  aa  might 
became  necessary,  coupled  with  mandate  of  Sn- 
preme  Court,  permitting  further  proceedings  In 
conformity  to  Its  opinion  and  decree  and  ac- 
cording to  right  and  justice,  empowered  tbe 
District  Court  to  set  a^de  so  much  of  Its  final 
decree  bb  released  tbe  railroad  and  its  sureties 
from  liability  previonaly  Incurred  under  such 
bond.  Irrespective  of  whether  the  reversal  of 
the  decree,  In  respect  of  ita  main  provisions 
granting  Injunctloo,  had  tbe  effect  of  reversing 
also  the  portion  discharging  liability  on  bond. 
D.  In  J  UHUTiDiT   «=»235— BoKD—CoRDiTiona— 

BBBAOB   OB   FDLITLltXNT. 

The  condition  of  the  bond  of  a  railroad  com- 
pany  in  eult  to  enjoin  rates  prescribed  by  Bail- 
road  Commission — that  if  it  should  be  eventual- 
ly decided  that  the  order  InhibitiiLg  the  enforce- 
ment of  such  rates  should  not  have  been  made, 
complainant  should  refund — does  not  require 
express  adjudication  that  tbe  order  ahould  not 
have  been  made,  but  It  is  enough  that  complain- 
ant tails  In  Its  burden  of  proof  that  the  rates 
were  Inadsaoate. 

6.  IitjmtonoH  •b2S9  —  BonD— Extwtt  of 
LiABiLmr. 
Claims  for  overcharges  after  the  final  decree 
of  Injunction,  afterwards  reversed,  in  suit  by 
railrosd  company  to  enjoin  enforcement  of  rates 
prescribed  by  Railroad  Commission,  are  not  re- 
coverable on  tbe  injunction  bond,  nor  against  the  i 
sureties ;  obligation  of  the  bond,  given  on  grant-  ' 
Ing  of  temporary  injunction,  conditioned  to  re- 
fund if  it  should  eventusUy  be  decided  that  the 
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order  InhtbttinK  dw  enforeemeDt  of  tlia  ratia 
onght  Dot  to  have  b««i  mad«,  «xpIriDS  when  th« 
■nit  wai  broaght  to  a  final  coDclorion. 
T.  iRJCHonoiT   «s>260—WBoif am.  Itr^mcc- 

TIOH—RXGOTZBT   IN   iNJUTIOTTOn    BVTI. 

ClalniB  for  oTerchargeB  bj  railroad  companr 
between  final  decree  enjoining  enforcement  «f 
ratea,  prencribed  bj  Railroad  Commission,  and 
reveraal  thereof,  though  not  recoverable  on  the 
bond  given  on  iaauance  of  temporary  Injanction, 
ma;  be  allowed  by  the  court  agaiuat  the  railroad 
compau;  under  the  inherent  power  of  the  court, 
•o  long  aa  it  retaini  control  of  the  aubjeet-mat- 
tet  and  the  partiea,  to  correct  that  which  baa 
wrongful];  been  done  b;  virtue  of  Ita  proceu. 
K  Cabriebs  «3l8(8)— Requlatton  of  Rates 
— REOTRAimno    ENroBCBuTKT— Rkliit    to 


A  ahipper,  though  not  a  part;  to  luit  b; 
railroad  to  enjoin  enforcement  of  rates  pre- 
•cribed  b;  Railroad  Commisiion,  but  coming  In 
b;  intervention  before  the  master,  to  whom,  aft- 
er reveraal  of  the  decree  of  Injunction,  reference 
was  made  for  pnrpoM  of  determining  damagea, 
la  in  a  position  to  invoke  the  principle  of  reati- 
tntion  of  overcharges  dnring  the  continaance  of 
the  Injunction;  the  Railroad  Commiaaion,  in 
defending  the  ratea,  repreaenting  all  ahippera. 
8.  BciTBXNCB  «=>48— Ob DKB— Question  De- 
TXBtaNABLE— iHJtmcnoit  B on d— Restitu- 
tion. 
Objection  that  order  of  reference  waa  made 
under  a  rule  of  the  court  that  related  onl;  to 
damagea  recoverable  on  injunction  bond,  given 
b;  railroad  in  anit  to  enjoin  enforcement  of 
rates  prescribed  by  Railroad  Commission,  and 
furnished  no  foundation  tor  decree  against  the 
railroad  on  the  theor;  of  restltutloQ  of  the  ex- 
cess charges  between  permanent  injunction  and 
reversal  of  that  decree,  not  recoverable  on  the 
bond,  is  without  weight;  the  railroad  having 
been  foil;  heard  on  the  merits,  and  there  being 
no  question  about  the  facta. 

10.  Jtjdouxnt     •sses  —  CoiToLDBimtus  ~ 
JoDaMXHT  Wrtnoirr  Pbejudice. 

That  the  reveraal  b;  the  Supreme  Court  of 
the  decree  enjoining  enforcement  as  confisca- 
tory of  ratea  prescribed  by  the  Railroad  Com- 
mission waa  without  prejudice  did  not  deprive 
the  Supreme  Coatt'*  decree  of  concluslveDeas  as 
to  past  transactions,  and  ao  did  not,  as  leaving 
the  rights  of  the  partiea  atill  In  doubt,  tender 
it  improper  for  the  Diatrict  Court  to  award 
damagea  against  railroad,  either  on  the  basia  of 
a  breach  of  injunction  bond  or  on  the  basis  of 
restitution,  bnt  only  prevented  th«  decree  from 
being  a  bar  to  future  injunction  aalta  on  a 
Bhowing  of  changed  conditlouB. 

11.  Intebest    «=>39(4)  — OTEBCKABau  — Ao- 

CBUAL. 

Interest  on  overcharges  by  carrier,  wrong- 
full;  made  and  without  consent  of  shipper,  runs 
from  the  date  when  made;  tlw  damage  bdng 
then  complete. 

12.  Carbierb     «=3lS(l)— Rates— Fixinq     bt 
CouHissioK— Review  bi  Coubt— Dibcbiui- 


Commiaaion  in  the  exerdae  of  leglslatiTe  au- 
thority of  the  state,  cannot  be  set  aside  by  the 
court  OD  the  ground  of  ducriminatlon,  unless  It 
amounts  to  a  denial  of  the  equal  protection  of 
the  laws  gaarauteed  by  the  Fourteenth  Amend- 

IS.  CoRSTiTtrnoiTAi,     I^w     «=>42— Pbbbohs 
Who  mat  Raise  QmanoN  ot  Constitd- 
tiokaxjtt. 
A  rough  material  rate,  working  no  discrimi- 
nation against  railroad  companiea,  being  appli- 
cable on  all  roads  alike,  cannot  be  complained  of 
b;  one  of  them  as  denying  equal  protection  af 
the  laws,   because  of  an;   possible  discrimina- 
tion therein  agHlnat  Bmall  shlppera. 

14.  CoiuiEBCE  «934  — Rates  Appucabix  — 

"Intebbtatx  Covkebce." 
A  shipment  of  rough  material  from  forest  to 
milling  point,  both  within  the  etate,  is  not  iu- 
teratate  commerce,  rendering  state  ratea  inap- 
plicable thereto,  though  followed  b;  forwarding 
of  finished  ptoducta  to  points  outside  the  state, 
where  It  would  eventually  be  sold  not  being 
known  till  after  material  was  manufactured  and 
stored,  and  this  though  previous  experience  in- 
dicated that  95  per  cent  of  it  must  be  marketed 
outside  the  state. 

lEd.  Xote.~For  other  definltiona,  see  Word! 
and  Phrases,  First  and  Second  Serica,  Interstate 
Commerce.] 

Apitenls  from  thn  District  Court  ot  th* 
United  States  for  the  Basteru  District  ttf 
Arkansas. 

Decree  for  complainants  In  separate  soItB 
by  the  St  Lonls  Southwestern  Railroad  Com- 
pany and  the  St  Louts,  Iron  Mountain  ft 
Southern  Railway  Company  against  the  Rail- 
road Commission  of  Arkansas  and  two  ship- 
pers, to  enjoin  enforcement  of  rates  prescrib- 
ed by  the  Commission,  having  beoi  reversed 
by  the  Supreme  Court,  and  Its  mandate  hav- 
ing gone  down,  the  District  Court  made  a 
reference  to  determine  damages,  on  whldi 
there  Intervened  the  Arkadelpbia  Milling 
Company,  Joseph  F.  Hasty  and  others,  part- 
ners as  J.  F.  Hast;  &  Bons,  and  the  Southern 
Cotton  Oil  Company.  Exceptions  to  the  report 
of  the  master  in  Ibtot  of  the  claims  of  the 
Interveners  were  sustained  by  the  IHstrlct 
Court  as  to  claims  of  the  Arkadelphla  Milling 
Company  and  J.  F.  Hasty  &  Sons,  and  over- 
ruled as  to  claims  ot  the  Southern  Cotton  Oil 
Company,  and  decree  was  made  accordingly, 
from  which  the  first  two  claltnants  and  the 
Railway  Companies  appeal.  Reversed  on  ap- 
peals of  claimants,  and  modified  and  affirmed 
on  appeal  ot  Railway  Companies,  and  cause 
remanded.  { 

*  Messrs.  W.  B.  Hemingway,  G.  B.  Rose,  D.  • 
H.  Cantrell,  J.  F.  Louf^borongb,  and  T.  M. 
Mites,  all  of  Little  Rock,  Ark.,  for  appel- 
lants In  92  and  93  and  appklees  In  M  and  95. 

Messrs.  J.  M.  Moore  and  Qeorge  A.  Mc- 
Connell,  both  of  IJttle  Rock,  Ark,,  for  appel- 
lees In  92  and  93  and  appellants  In  91  and  95. 
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Ur.  Justice  PITNBT  deUvered  the  opinion 
of  tlie  Court. 

These  four  cases  were  consolidated  for  the 
purposes  of  the  bearing  Id  the  District  Court, 
and  have  been  treated  as  consolidated  for 
the  purposes  of  the  hearing  on  appeal.    The? 

hare  so  closely  related  that  they  may  be  dealt 

S  with  In  a  single  opinion. 

•  "On  July  la,  1908,  the  two  railway  compa- 
nies concerned — the  St.  Louis,  Iron  Moun- 
tain &  Sonthem.  which  for  brevity  may  bo 
called  the  Irou  Mountain,  and  the  SL  Lonls 
Southwestern,  wblch  may  be  called  the 
Southwestern— brongbt  separate  anlts  in  eq- 
uity In  the  Circuit  Court  (now  the  District 
Court)  of  the  United  States  for  the  Eastern 
District  of  Arkansas  against  the  members  of 
the  state  Railroad  CMnmisslon  in  their  of- 
ficial capacity,  and  against  two  citizens  of 
that  state  named  as  frequent  ahiHrers  of 
freight  upon  the  railroad  lines,  for  injunc- 
tions to  restrain  the  enforcement  of  certain 
Intrastate  freight  and  passenger  rates ;  set- 
ting up  that  the  commission  was  duly  organ- 
ized under  an  act  of  the  Leglslatore,  and 
was  thereby  authorized  to  fix  rates  to  be 
charged  by  the  railroads  in  the  state  of  Ar- 
kansas for  the  transportation  of  fright  and 
passengers  In  that  state;  that  the  commls- 
aion  had  officially  adopted  a  tariff  of  treigbt 
ratea  applying  to  all  classes  and  commoditlea 
of  freli^t  on  all  railroads  operated  in  the 
state,  and  had  ordered  It  to  Uke  effect  on 
June  15,  1908;  that  the  rates  were  unreason- 
able^ unjust,  discriminatory,  confiscatory,  and 
void;  that  they  did  not  yield  an  adequate 
return  for  the  services  rendered ;  and  that 
the  operation  of  said  tariff  would  deprive 
complainants  of  their  property  without  due 
process  of  law  and  dwy  to  them  the  equal 
protection  of  the  laws,  in  violation  of  section 
1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  It  was  fur- 
ther alleged  that  the  rates  for  the  transporta- 
tion of  passengers  In  the  state  filed  by  an 
act  of  the  Legislature  passed  February  9, 
1907,  and  promulgated  by  order  of  the  rail- 
road commissioners,  were  confiscatory  and 
void  in  their  effect  upon  the  complainant 
railways  and,  therefore,  violative  of  the  Four- 
teenth Amendment;  but  the  passenger  rates 
are  not  involved  in  the  present  appeals,  and 
need  not  be  further  mentioned. 

S     The  Jurisdiction  of  the  federal  court  de- 

■  pended  solely  'upon  the  ground  that  the  cases 
arose  under  the  Constitution  of  the  United 
States,  and  that  the  matter  in  controversy  In 
each  case  exceeded  the  Jurisdictional  amount. 
Temporary  Injunctions  were  Issued  In  Sep- 
tember, 1906,  and  continned  in  force  during 
the  pendency  of  the  suits.  The  Circuit  Court 
upon  granting  them  ordered  in  each  case  that 
the  complainant  should  execute  a  bond  in  the 
penal  sum  of  9200,000,  cmidltloned  that  com- 
plainant should  keep  a  correct  account  re- 
meeting  Idi  carriage  of  passengera  and  frei^t. 


showing  the  difference  between  the  tarllf  ac- 
tually (±arged  and  that  which  would  have 
been  charged  had  the  rate  Inhibited  been  ap- 
plied, also  showing  the  particulars  of  the  car- 
riage, and  the  names  of  the  persons  affected 
as  far  as  practicable,  the  record  to  be  kept 
subject  to  the  further  order  of  the  court,  and 
further  conditioned  that  If  It  should  eventual- 
ly be  decided  that  so  much  of  the  order  at 
Inhibited  the  enforcement  of  the  rates  ought 
have  been  made,  the  complainant 
should  within  a  reasonable  time  to  be  fixed 
by  the  court  refund  In  every  Instance  to  the 
party  entitled  tflie  excess  In  charge  over 
what  would  have  been  charged  had  the  In- 
hlblted  rates  been  applied,  together  with  law 
ful  Interest  and  damages.  Complainants  en- 
tered  into  su<±  bonds  with  sureties.  Later 
an  additional  injunction  bond  was  required 
to  be  and  was  furnished  by  eadi  complainant, 
but  without  sureties,  conditioned  substantial- 
ly as  above. 

FuU  answers  having  been  filed  by  the  Rail- 
road Commission,  and  testimony  having  been 
taken,  the  cases  were  brought  on  to  flna) 
hearing,  and  on  May  11,  1911,  final  decreeK 
were  made,  the  same  In  both  cases,  'nier 
enjoined  the  commissioners  and  their  sn^ 
cessors,  the  individual  shippers  named  as  d«> 
fendants,  and  all  other  patrons  of  the  road  lit 
the  shipment  of  freight  between  stations  in 
the  state  of  Arkansas,  from  enforcing  or  at- 
tempting to  enforce  any  of  the  provisions  of  ^ 
the  freight  tariff  In  quesUon,  In  addition  to  « 
this,  and  after  disposing  'of  the  question  of  • 
costs,  eatii  decree  ordered  that  the  bond  for 
Injunction  be  rdeased  and  the  sureties  there- 
on discharged  from  UabUity,  and  concluded 
as  follows: 

"And  the  court  reservea  and  retains  unto  itself 
Jurisdiction  ol  the  nbiect-matter  of  this  suit 
and  of  all  parties  hereto,  to  the  end  that  such 
other  and  further  orders  and  decrees  may  be 
made  herein  as  may  become  necessary  by  reason 
of  any  changed  conditions  ai  to  the  facts,  equi- 
ties or  riehts  that  may  hereatter  take  place  or 

The  railroad  commissioners  appealed  to  this 
court  (the  defendant  shippers  Itavlng  be«i 
severed),  the  cases  were  beard  together,  and 
the  decrees  of  the  Circuit  Court  were  revers- 
ed June  10,  1913,  with  directions  to  dismiss 
the  bills  without  prejudice.  Allen  v.  St.  Lou- 
ts, Iron  Mountain  &  Southern  Ry.,  230  D.  B. 
653,  33  Sup.  Ct.  1030,  5T  L.  Eld.  1626.  The 
causes  were  remanded  to  the  District  Ooiiit, 
the  mandate  In  eadi  case  reciting  the  re- 
versal and  the  order  remanding  the  cause 
with  directions  to  dismiss  the  bill  without 
prejudice,  and  concluding  aa  follows: 

"You,  therefore,  are  hereby  commanded  that 
such  execution  and  fnrther  proceedings  be  bad 
in  said  cause.  In  conformity  with  the  opinion 
and  decree  of  this  conrt,  oa  according  to  right 
and  Jostice,  and  the  laws  of  the  United  States, 
lught  to  be  hod,  the  said  appeal  notwithstand- 


ing." 
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tB  SUPBEOOI  OOUBT  KEPOBTBB 


Upon  tlie  going  down  cd  the  mnndmtes  tbe 
District  Coart  on  July  IS,  1918,  entered  de- 
crees In  obedience  thereto  dUmls^DK  the 
bills  wlthont  prejudice  and  dlsBOlrlng  the 
Injnnctfone ;  and  at  the  same  time  and  as  t 
part  of  the  same  decrees  made  a  reference 
under  a  rule  of  the  court  to  a  special  mas- 
ter (or  the  purpose  of  determining  the  dam- 
ages alleged  to  have  been  sustained  by  the 
railroad  commissioners  by  reason  of  the 
granting  of  tbe  temporary  and  permanent  In- 
junctions, declaring: 

"mat  In  determlnlnf  these  dsnoces,  for  the 
recorery  of  which  the  said  commlsslonen  are 
a  not  acting  for  tbemselTes  bat  tor  the  benefit  of 
jS  all   persoDS,   ahippert,    consi(neea   and    passeu- 
•  Bers,  who  *hftTa  sustained  any  dooiageB  by  rea- 
son  of   tbe  granting  of  said   injunctioni,"   tlie 
master    was   authoiized   to   examine   witnesses 
snd  to  give  notice  by  publication  that  all  per- 
sons tiaving  claims  against  the  complainants  by 
reason  of  tbe  granting  of  the  Injunctions  should 
present  them  within  a  time  specified  for  the 
purpose. 

Coder  this  reference  the  appellants  In  cas* 
es  Nos.  92  and  93  and  the  appellee*  Is  Nos. 
M  and  96  intervened  and  presented  claims 
for  a  refund  of  the  difference  paid  by  them 
In  freight  rates  between  the  rates  prescribed 
by  the  commission  and  those  put  In  force  by 
the  railway  companlea.  The  master  reported 
favorably  upon  these  clslms,  dividing  the 
amounts  sllowed  Into  three  periods,  the  first 
and  second  of  which  Included  the  time  elaps- 
ed between  September  8,  190S,  when  tbe  lo- 
I«rlocutory  Injunctions  were  Issued,  and  May 
11,  1911,  the  date  of  tbe  final  decrees,  and 
tha  third  period  Included  the  time  elapsed 
between  the  latter  date  and  July  IS,  1913,  the 
date  of  the  decrees  entered  upon  the  man- 
dates. The  railway  companies  flled  excep- 
UouB  to  the  master's  report,  which  were  sus- 
tained by  tbe  District  Court  as  to  the  claims 
involved  In  cases  Nos.  92  and  93  and  over- 
ruled as  to  those  Involved  In  Nos.  91  and  95, 
and  a  combined  decree  was  made  accordingly, 
[t,  2]  The  parties  aggrieved  desiring  to  ap- 
peal, and  being  In  doubt  whether  the  appeal 
lay  to  this  court  or  to  the  Circuit  Court  of 
j^peals,  prayed  for  and  were  allowed  ap- 
peals to  both  courts.  Hence  the  first  ques- 
tion that  confronts  us  la  whether  the  decree 
IB  the  subject  of  a  direct  appeal  to  this  court 
We  are  clear  this  question  must  be  answer^ 
ed  In  the  affirmative.  The  appeals  from  the 
final  decrees  In  the  mala  causes  were  brought 
direct  to  this  court,  because  of  the  constl- 
tntlonal  question,  under  aection  0  of  the  Cir- 
H  cult  Oourt  of  Appeals  Act  of  March  3,  1891 
Z(Se  Stat.  621,  c  S17),  which  provided  for 
■  such  an  appeal  In  the  (oHowlDg  *ca8es,  among 
others: 

"In  any  case  that  Involves  the  construction 
or  application  of  the  Coustltntlon  of  the  United 
States.  •  •  •  In  any  case  in  which  the  Con- 
stitution or  law  of  a  stats  Is  dalnwd  to  ha  in 


This  section,  of  course,  wbb  the  predecefr 
Bor  of  section  23S,  Judicial  Code  (Act  Hardi 
8,  1911,  c.  231,  86  Stst.  1157  [COmp.  St.  | 
12153),  under  which  the  presait  appeals 
were  taken.  And  It  is  plain  that  the  ordus 
of  the  Railroad  CouunlssloQ  were  state  laws 
within  tbe  meaning  of  this  provision.  Wil- 
liams ».  Bruffy,  96  U.  S.  176,  183,  24  L.  Ed. 
716;  Atlantic  Coast  Line  v.  Qoldsboro,  232 
U.  8.  648,  55S.  34  Sup.  Gt  364,  5S  L.  Ed.  721. 

The  provisions  of  the  Jndldal  Code  which 
regulate  the  Jurisdiction  of  the  Circuit  Court 
of  Appeals  originated  in  section  6  of  the 
act  of  1891,  They  must  be  coneCmed  togeth- 
er with  those  provisions  of  law  that  confw 
upon  the  District  Court  (section  24,  Judidal 
Code  [Comp.  St  |  991]),  and  formerly  confer- 
red upon  the  Circuit  Court  original  Juris- 
diction In  suits  of  a  dvll  natnra  arising  un- 
der the  Constitution  or  laws  of  the  United 
States,  and  In  suits  between  citizens  of  dif- 
ferent states.  By  section  128  of  the  Code 
(Comp.  St  I  1120),  tbe  Circuit  Conrts  of  Ap- 
peals are  to  exercise  appellate  Jurisdiction 
over  the  final  doclslons  of  the  District  Courts 
"In  all  cases  other  than  those  In  which  ap- 
peals and  writs  of  error  may  be  taken  direct 
to  the  Snpreme  Court  as  provided  in  section 
23S,  unless  otberwlee  provided  by  law;  and. 
except  as  provided  In  sections  239  and  240, 
the  Judgments  and  decrees  of  the  Circuit 
Courts  of  Appeals  shall  be  final  In  all  coses 
in  which  the  Jurisdiction  is  dependent  en- 
tirely" upon  diversity  of  dtlsenshfp.  Sec- 
tion 239  (Comp.  St  |  1216)  provides  for  the 
certification  of  questions  by  the  Circuit 
Court  of  Appeals  to  this  court;  section  240 
(section  1217)  permits  this  court  to  review 
by  certiorari  any  case  In  which  the  Judgment 
or  decree  of  the  Circuit  Conrt  of  Appeals 
Is  made  final ;  and,  by  section  241  (section 
1218),  In  any  case  In  which  the  Judgment  or 
decree  of  that  conrt  Is  not  made  final,  there  3 
may  be  an  appeal  or  writ  of  error  *to  this* 
court  where  the  matter  in  controversy  exceeds 
Sl.OOO  besides  costs. 

The  present  appeals  relate  to  a  decree 
made  In  a  subordinate  action  andllary  to 
the  main  causes,  in  which,  as  has  been  stated, 
the  federal  Jurisdiction  was  Invoked  solely 
upon  the  ground  that  the  casea  arose  under 
the  Clonstltntlou  of  the  United  States.  It 
has  been  held  repeatedly  that  Jurisdiction 
of  subordinate  actions  Is  to  be  attributed  to 
the  Jurisdiction  upon  which  the  main  suit 
rested,  and  hence  that  where  Jurisdiction 
of  the  main  cause  Is  predicated  solely  on 
diversity  of  citizenship  and  the  decree  there- 
in Is  for  this  reason  made  final  In  the  Cir- 
cuit Court  of  Appeals,  the  Judgmenta  and 
decrees  in  the  andllary  litigation  also  are 
final  Rouse  v.  Letcher,  156  U.  S.  47,  1& 
Sup.  (^  266,  39  L.  EA.  341;  Qregory  v.  Tan 
Be,  160  U.  8.  643, 16  Sup.  Ot  431,  40  U  Ed. 
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660;  Bouse  t.  Bornaby,  161  U.  8.  S8S,  16 
Snp.  OL  610,  40  li.  Ed.  817;  Pope  T.  Louto- 
yllle,  etc.,  Ey.,  173  U.  8,  078,  677, 19  Sup.  OL 
BOO,  43  Ll  Ed.  814. 

Tbt  proc«ediiiK  oat  of  which  the  decree 
now  In  question  arose  was  not  merel7  an- 
dllarr,  but  was  In  ^ect  a  part  of  the  main 
caneee,  taken  for  the  purpose  of  csnylng 
Into  tfect  the  decrees  of  this  court,  revers- 
ing the  final  decrees  in  the  main  canses,  and, 
at  the  same  time,  for  the  purpose  of  giving 
effect  to  a  reservation  of  JnrtsdlctlDn  b7  tlie 
conrt  below  as  contained  In  those  final  de- 
crees. The  supplementary  decree  that  is  now 
before  us,  since  It  simply  brings  to  a  concln- 
sion  those  former  salts  porsnant  to  our  de- 
crees therein,  must  be  treated  as  Involvlns 
the  coDStmctlon  and  application  of  the  Con- 
stltntion  of  the  United  States  and  as  twlng 
made  in  a  cue  In  which  a  state  law  was 
claimed  to  be  In  cootraTentlon  of  Bie  federal 
Gonstltntlon,  within  tbe  meaning  of  section 
288.  Jadiclal  Code. 

Therefore  tbe  motions  to  dismiss  must  be 

Upon  the  merits.  It  will  be  convenient  to 
take  np  first  the  case  of  the  Southern  Cotton 
«OU  Company,  appellee  in  Nos.  M  and  95,  in 
•  whose  favor  claims  were  allowed  by  *the  mas- 
ter as  agalDst  each  of  the  two  railways  and 
for  each  of  the  periods  referred  to.  The 
railways  excepted  upon  two  grounds:  (l) 
Because  the  final  decrees  of  May  11.  1911, 
discharging  the  Injunction  bonds,  and  re- 
leasing the  makers  thereof  from  liability 
had  the  effect  to  relieve  tbe  railways  and 
their  anreties  from  all  liability  by  reason 
of  the  granting  of  the  injunctions;  and  (2) 
u  to  such  claims  for  overcharges  ss  accmed 
rabseqnent  to  the  data  of  the  final  decrees, 
on  the  ground  that  upon  tbe  rendition  of 
those  decrees  tbe  injunction  bonds  ceased 
to  be  operative  and  created  no  farther  liabil- 
ity, and  that  the  railways  incurred  no  liabil- 
ity to  the  clalmaats  under  the  final  decrees. 
The  IMstrict  Court  overruled  the  exceptions 
and  Bostained  the  dalms  of  the  Oil  Company 
as  against  tbe  railway  companies  end  the 
Buretletr  with  interest  at  9  per  cent  per  an- 
num from  the  respective  dates  that  tbe  over- 
durges  were  made. 

[t]  We  deal  first  with  so  much  of  tbe  ovei^ 
diarges  as  accmed  prior  to  the  final  decrees. 
In  SL  Loals,  Iron  Mountain  &  Southern  B*. 
Cb.  T.  McKnight,  244  U.  8.  388.  373,  37  Sup. 
Ot  m,  61  L.  Eld.  1200,  doubt  was  expressed 
wliether.  In  view  of  the  form  of  the  mandate, 
there  was  any  power  in  the  District  Court 
te  determine  the  liability  of  the  railway  com- 
panies upon  the  bonds.  Bat  at  that  time 
our  attention  was  not  called  to  the  fiict  that 
the  mandates  contained  a  provision  author- 
ising farther  proceedings — a  provision  that 
removes  sll  question  of  the  power  of  the  Dis- 
trict Court  In  re  LoulavUIe,  231  U.  8.  689, 
BiS.  84  Sup.  Ct  266,  68  I..  Ed.  413;  Louls- 
8»8np.Or.-16 


Tllle  T.  Cumberland  Tel.  Co.,  231  U.  8.  662, 
84  Sup.  Ct  260,  58  L.  Ed.  419. 

[4]  In  support  of  the  contention  that  tbe 
flnal  decrees  had  the  effect  of  discharging 
the  complainants  and  their  sureties  from  li- 
ability upon  the  bonds  by  reason  of  previous 
overcharges,  it  is  pointed  out  that  this  part 
of  the  decrees  was  not  appealed  from,  nor 
was  error  assigned  to  the  court's  action  in 
vacating  the  bonds  and  releasing  the  sure- 
ties. Whether,  under  the  circumstances,  the« 
'action  of  this  conrt  in  reversing  the  decrees* 
in  respect  of  their  main  provisions  granting; 
permanent  Injnnctlone  had  the  effect  of  re- 
versing also  that  portion  which  discharged 
the  liability  upon  the  Injunction  bonds  Is  a 
question  upon  which  we  need  not  pass.  For, 
irrespective  of  this,  those  clauses  of  the  flnal 
decrees  by  which  tbe  District  Court  retained 
Jurisdiction  for  the  purpose  of  making  such 
further  orders  and  decrees  as  might  become 
necessary,  coupled  with  tbe  subsequent  man- 
dates of  this  court  permitting  further  pro- 
ceedings to  be  taken  In  conformity  with  our 
opinion  and  decrees  and  according  to  right 
and  Justice,  empowered  tbe  District  Court 
to  set  aside  so  much  of  its  flnal  decrees  a's 
released  the  railways  and  their  sureties  from 
liabilities  theretofore  incurred  under  the  In- 
junction bonds.  This  is  what  the  District 
Court  In  effect  did  when  It  ordered  the  refer- 
ence and  sustained  the  claims  of  the  Oil 
Company  so  far  as  they  accrued  prior  to  the 
flnal  decrees. 

[I]  It  is  argued  that  the  condition  of  the 
bonds— that  if  it  should  eventually  be  decid- 
ed that  the  order  Inhibiting  the  enforcement 
of  the  commission  rates  should  not  have  been 
made  tbe  complainant  should  refund,  etc. — 
never  was  broken  because  it  was  not  at  any 
time  adjudged  that  the  allowance  of  the  tem- 
porary Injunctions  was  Improper.  But  this  Is 
to  construe  the  bonds  according  to  the  let- 
ter and  not  according  to  the  substance.  The 
state  statute  and  the  orders  of  the  Bailroad 
Commission  entitled  shippers  to  tbe  beneflt 
of  the  rates  thereby  established;  and  they 
were  thus  entitled  at  all  times  except  as  It 
became  necessary  to  stay  the  operation  of 
tbe  rates  by  equitable  process  In  order  to 
permit  of  a  Judicial  Investigation  into  the 
question  of  their  adequacy.  The  burden  of 
proof  to  show  them  inadequate  was  upon  tbe 
railway  companies;  and  when  they  failed 
to  sustain  this  burden  they  at  the  same  time 
showed  that  the  Injunctions  ought  not  to 
have  been  allowed.  ^ 

[■}  *Aa  to  that  portion  of  the  claims  which* 
accrued  after  tbe  final  decrees,  this,  as  we 
already  have  held  in  the  McKntght  Case,  244 
D.  S.  368,  874.  37  Snp.  Ct  611,  61  L.  Ed.  1200, 
was  not  recoverable  upon  the  injunction 
bonds,  nor  against  tbe  sureties  therein.  On 
a  fair  construction  of  tbe  conditions  of  those 
Instruments,  their  obligation  expired  by  lim- 
itation when  the  sniis  were  brought  to  a  flnal 
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conclusion.  Hence,  to  tbe  extent  that 
supplemental  decree  now  Tinder  review 
awards  a  recovery  agslnst  the  BuretieB  for 
claims  accruing  after  tlie  final  decrees,  it 
must  be  modified. 

[7]  But,  In  our  opinion,  tbla  portion  of  the 
claims  la  allowable  agalnat  the  railway  com- 
panies themselvea  upon  the  principle,  long 
establtehed  and  of  general  application,  that 
a  party  against  whom  an  erroneous  Judgment 
or  decree  has  been  carried  Into  effect  is  en- 
titled. Id  tbe  event  of  a  reversal,  to  be  restored 
by  his  adversary  to  that  whiCh  he  has  lost 
thereby.  This  right,  so  well  founded  In 
equity,  has  been  recognized  Id  the  practice 
of  the  courts  of  common  law  from  an  early 
period.  Where  plaintiff  had  Judgment  and 
execntlon,  and  defendant  afterwards  aned 
ont  s  writ  of  error.  It  was  regularly  a  part 
of  a  Judgment  of  reversal  that  the  plaintiff 
Id  error  "be  restored  to  all  things  which  he 
hath  lost  by  occasion  of  the  snld  Judgment" ; 
and  thereupon,  In  a  plain  case,  a  writ  of 
restitution  Issued  at  once,  but  if  a  question 
of  fact  was  In  doubt,  a  writ  of  scire  facias 
was  first  issued.  Anonymous,  Balk.  58S,  cit- 
ing Ooodyere  v.  Ince,  Cro.  Jaa  246;  Sympson 
V.  Juxon,  Cro.  Jac.  699;  Vesey  v.  Harris, 
Cro.  Car.  328.  See,  also,  LIl.  Ent.  641,  600; 
Arch.  Append.  195,  200.  The  doctrine  hae 
been  mostly  fully  recognized  In  the  decislODs 
of  this  court.  Bank  of  the  United  States  v. 
Bank  of  Washington,  0  Pet.  8.  17,  8  L.  Ed. 
299;  Erwin  v.  Lowry,  7  How.  172,  184,  12 
L.  Ed.  655;  Northwestern  Fuel  Co.  v.  Brock, 
139  D.  S,  218,  II  Sup.  CL  523,  36  L.  Ed.  151. 
That  a  course  of  action  so  clearly  con- 
sistent with  the  principles  of  equity  Is  one 
$  proper  to  be  adopted  in  an  equitable  pro- 
I  ceedlDg  goes  without  saying.  It  Is  one  of  the 
'equitable  powers.  Inherent  in  every  court  of 
Justice  so  long  as  It  retains  control  of  the 
subject-matter  and  of  the  parties,  to  correct 
that  which  has  been  wrongfully  done  by  vir- 
tue of  Its  process.  Northwestern  Fuel  Co.  v. 
Brock,  139  D.  S.  216,  219,  U  Sup.  Ct.  523,  36 
L.  Ed.  151 ;  Johnston  r.  Bowers,  69  N.  J. 
Uiw,  644,  547,  66  Atl.  230. 

[I]  It  is  argued  that  the  clalmaDt  is  not  in 
a.  position  to  Invoke  the  principle  of  restitu- 
tion in  this  proceeding  because  it  was  not  a 
party  to  the  original  proceedings,  but  came 
in  by  intervening  before  the  master.  Tbls 
point  Is  unsubstantial.  The  Railroad  Com- 
mission, In  defending  the  rate  schedules 
against  the  attack  of  the  railway  companies, 
represented  all  shippers;  the  permanent  In- 
junctions that  were  awarded  by  the  final  de- 
crees restrained  all  shippers  from  taking  ad- 
vantage of  the  commission  rates ;  and  during 
the  time  that  those  decrees  remained  unre- 
versed the  railway  companies  obtained  the 
benefit  of  the  Injunction  by  exacting  from  this 
claimant,  among  others.  In  addition  to  the 
commission  rates,  those  excess  charges  that 
form  the  basis  of  the  presmt  clalnu.   It  is  a 
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typical  case  for  the  application  of  the  princi- 
ple of  restitution;  and  the  (District  Court 
properly  held  the  commission  to  be  the  rep- 
resentative of  the  shippers  for  this  purpose. 

[I]  The  suggestion  that  the  order  of  refer- 
ence was  made  under  a  rule  of  court  that  re- 
lated only  to  damages  recoverable  on  injunc- 
tion bonds,  and  furnished  no  foundation  for 
a  decree  against  the  railways  on  the  theory 
of  restitution,  Is  without  weight  The  com- 
panies were  fully  heard  upon  the  merits,  and 
there  Is  no  question  abont  the  facts. 

[tO]  In  bdialf  of  the  railways,  it  ts  ar- 
gued that  the  reversal  of  the  decrees  of  Kay 
11,  1911,  "wlthont  prejudice,"  left  the  rlghte 
of  the  parties  still  In  doubt,  and  thus  ren- 
dered It  Improper  for  the  District  Court  to 
award  damages  against  the  railways,  either 
on  the  basis  of  a  breach  of  the  Injunction 
bonds  or  on  the  basis  of  restitution.  S 

*But  It  seems  to  us  that  the  rights  of  the* 
present  shippers  were  so  clear  as  to  make  an 
allowance  of  damages  npoa  the  Injunction 
bonds  and  restitution  upon  the  reversal  of 
the  decrees  manifestly  their  due.  That  the 
reversal  was  "without  prejudice"  did  not  de- 
prive the  decrees  of  conclusiveness  as  to  past 
transactions,  but  only  prevented  them  from 
being  a  bar  to  future  suits  for  Injunction  up- 
on a  showing  of  changed  conditions.  Mis- 
souri V.  C,  B.  &  Q.  B.  R.,  241  D.  S.  633,  639. 
30  Sup.  Ct  715,  60  L,  Ed.  114S. 

[t1]  The  contention  that  there  was  error 
In  allowing  Interest  upon  the  amount  of  the 
overcharges  Is  unsubstantlaL  The  damage 
was  complete  when  the  overcharges  were 
made,  and  as  they  were  wrongfully  made  and 
without  consent  of  the  shippers,  Interest  ran 
from  that  date  on  general  principles. 

For  these  reasons,  the  decree  in  favor  of 
the  Southern  Cotton  Oil  Company,  modified 
so  as  to  relieve  the  sureties  from  that  part 
of  the  claims  which  accrued  after  the  final 
decrees  of  May  11,  1911,  will  be  affirmed. 

The  claims  of  both  the  Arkadelphia  Mill- 
ing Company  (No.  92)  and  Hasty  ft  Sons  (No. 
93)  were  based  upon  the  difference  between 
rates  charged  on  rough  lumber  from  the 
forest  to  milling  points  and  the  rates  provid- 
ed In  the  commission  tariff  on  such  move- 
ments. The  tariff  contained  certain  maxi- 
mum rates  on  lumber  of  this  character  ap- 
plicable generally,  and  In  addition  certain 
"rough  material  rates"  much  lower  than 
the  others,  conditioned  npon  a  certain  per- 
centage of  the  manufactured  product  being 
shipped  over  the  same  line  that  brought  In 
the  rough  material.  The  railway  companies 
excepted  to  the  allowance  In  favor  of  each  of 
these  appellants  upon  the  ground  that  the 
"rough  material  rates"  were  discriminatory 
against  shippers  who  did  not  reship  the  spec- 
ified percentages  of  the  finished  product 
As  to  the  Hasty  claim,  there  was  on  addl-* 
Uonal  exception  based  upon  the  *ground  that* 
the  movement  of  rough  materli 
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State  of  Ulssonrl  ex  ret.  Jones,  238  tJ.  S.  41. 
M,  as  Sup.  Ct.  871.  60  L.  Ed.  1192 ;  Ousack 
Oo.  V.  City  of  Chicago.  212  U.  S.  526.  630.  ST 
Sup.  Ot  190,  81  L.  EM.  472,  L.  R.  A.  1918A, 
136,  Ann.  Cas.  1&17G.  SM. 

lAte  Sbore,  etc.,  Hy.  Co.  T.  Smttb,  17E  tJ. 
S.  684,  19  Sup.  Ct  B65.  43  L.  Ed.  868.  did  not 
set  aside  tbls  estat»llshed  principle.  The  dis- 
crimination In  favor  of  certain  patrons,  there 
r^erred  to,  was  laid  hold  of  rather  as  show- 
ing the  nnreasonahle  character  of  the  regula- 
tion. The  authority  of  that  caae  Is  rot  to  be 
extended.  LonlsTllle  A  Nashville  R.  R.  Oo.  r. 
Eentucb7,  183  D.  8.  603,  fill.  22  Sap.  Ct.  96. 
46  Jj.  Ed.  298;  Feniisylvanlfl  R.  B.  Co.  v. 
Towers.  246  U.  S.  6,  38  Sup.  Ot  2,  62  L.  Ed. 
117,  L.  R.  A.  19180,  476. 

Dotting  ».  Kansas  City  Stockyards  Co., 
183  U.  S.  79,  22  Sup.  Ot  SO,  46  L,  Ed.  92,  Is 
not  at  all  In  point  While  the  opinion  of  Mr. 
Justice  Brewer  covers  a  wide  range  of  dis- 
cussion, a  majority  of  the  court  (183  U.  S. 
114.  22  Sup.  Ct  30,  46  L.  Ed.  92)  phiced  the 
decision  npon  the  ground  that  the  statute  of 
Kansas  applied  only  to  a  single  company,  and 
not  to  others  engaged  In  like  business  In  the 
state,  and  thereby  denied  to  that  company 
the  equal  protection  of  the  laws. 

[14]  There  remains  the  questltm  whether 
the  shipments  by  J.  F.  Basty  ft  Sons  of  rough 
material  from  the  forest  to  the  milling  point, 
followed  by  the  forwarding  of  the  flnlshed 
product  to  points  outside  of  the  state,  con-S 
stltoted  Inter'state  commerce.  If  they  did,  • 
It  Is  obvious  that  the  state  tarUC  was  not  ap- 
plicable to  them. 

The  following  statement,  taken  from  the 
record,  shows  the  admitted  facts  aa  to  tb» 
course  ot  buslnen: 


points  In  the  state  and  the  subseqaent  for- 
warding of  the  flnlshed  product  to  market 
points  outside  of  the  state  constituted  In- 
terstate commerce,  so  that  the  rough  materi- 
al ratea  prescribed  by  the  state  commission 
were  not  applicable.  The  court  sustained  the 
exceptions  on  both  groonds. 

[1 2, 1 1]  To  take  up  first  the  question  of 
discrimination;  The  tariff  gave  the  benefit 
of  the  rough  material  rates  only  whwa  the 
shipper  transported  over  the  line  of  the  car- 
rier a  certain  percentage  of  the  product  man- 
ufactured from  the  rough  material.  The 
master  found  that  the  condition  was  i 
pUed  with  by  these  shippers  and  sustained 
the  allowances  accordingly. 

The  District  Court  sustained  the  defease 
of  discrimination  upon  the  authority  of  Lake 
Shore,  etc..  By.  Co.  v.  Smith,  173  U.  S.  684, 
19  Sup^  Ct  666,  43  Ii.  Ed.  868,  and  CotUng 
V.  Kansas  aty  Stockyards  Co.,  1S3  D.  S.  79, 
22  Snp.  Ct.  30,  46  L.  Bd.  92. 

We  assnme,  without  deciding,  that,  not- 
withstanding the  general  result  adverse  to 
the  railway  companies  In  the  main  suits,  they 
were  still  at  liberty  to  dispute  the  validity 
of  the  rate  schedule  as  it  r^ated  to  particular 
shippers,  fiee  Chicago,  etc,  Oo.  v.  Minnesota, 
184  V.  S.  418,  460,  10  Sup.  Ct  462,  702,  33  L. 
Ed.  970,  concurring  opinion  of  Mr.  Justice 
MUIer;  St  Louis  &  San  Frandsco  By.  v.  Qill, 
1S6  n.  S.  049,  669,  666,  IS  Sup.  Ct  484,  39  L. 
Ed.  667;  Ex  parte  Toung,  200  D.  8.  1££  ~ 
Sup.  Ot  441,  SZ  I^  Ed.  714,  IS  L.  R.  A  (N.  S.) 
93Z,  14  Ann.  Cas.  764;  Missouri  v.  C,  B. 
A  Q.  B.  R.,  241  n.  8.  633,  638,  86  Sup.  Ct  715, 
60Ii.Bd.U48. 

In  our  opinion,  however,  the  District  Court 
erred  In  its  ruling.  The  rough  material  rates 
were  but  parts  of  a  genersi  sdiedule  that 
covered  a  wide  field.  This  schedule  was 
tabliahed  in  the  exercise  of  the  l^lslative 
authority  of  the  state,  and  could  not  be  set 
aside  by  the  court  on  the  ground  of  dis- 
crimination unless  it  amounted  to  a  denial  of 
the  equal  protection  of  the  laws  guaranteed 
2  by  the  Fourteenth  Amendmrait 
•  *Bnt  there  is  nothing  to  ahow  that  the 
rough  material  rates  wrought  any  discrimina- 
tion against  the  railway  companies.  They 
were  applicable  upon  aU  railways  alike.  If 
there  was-^ot  in  the  least  intimating  that 
there  was-^nodne  discrimination  as  against 
small  Bh^pers  or  those  who  had  no  occasion 
to  obtain  transportation  for  the  manufactur- 
ed product  over  the  line  of  the  same  carrier, 
thla  was  not  a  matter  of  which  the  railways 
conid  complain.  It  is  most  thoroughly  estab- 
lished that  before  one  may  be  beard  to  strike 
down  state  legislation  upon  the  ground  of 
Its  repugnancy  to  the  federal  Oonstltotlon  he 
mnet  bring  himself  within  the  class  aCCected 
br  the  nnc<»)etltutlonaI  feature^  Plymouth 
Coal  Co.  V.  Pennsylvania,  2S2  U.  8.  631,  644, 
S4  Snp.  Ct  866.  68  Ii.  Ed.  713 ;  Jeffrey  Mfg. 
Co,  T.  Blagg.  2S5  D.  8.  571,  676,  36  Sup.  Ct 
187,  60  L.  Ed.  664;    MalUncbrodt  Works  t. 


"Whea  the  tongh  material  reached  the  mills, 

was  manufactured  Into  finished  staves,  bead- 

inga  and  boopi,  and  in  this  condition  shipped 

whoever  purchased    them.     The  purduuer 

■  them  in  making  barrels,  casks,  etc.  Tlia 
wastingB  in  the  finishing  of  said  articles  from 
the  rough  material  were  either  disposed  ot  tor 
firewood,  or  destroyed.  When  the  rough  ma- 
terial left  the  wooda,  a  bill  of  lading  was  iMued 
from  the  wooda  to  the  mill.  When  the  rough 
material  reached  the  mill,  it  wai  finished  into 
some  or  all  of  the  articles  described,  when  It 
was  stacked  in  the  yards  oi  placed  in  kilns  to 
dry.  The  process  of  manufacturing  and  dry- 
ing occupied  several  months,  or  on  an  average 
thia  process  would  be  gone  through  with,  the 
finiehed  products  sold  and  ahipped  to  the  pui^ 
chaser,  in  about  five  months  from  the  date  the 
rough  material  was  received  at  the  mil!.  The 
claimants  clasdfied  the  different  parts  after  they 
I  from  the  mill  completely  finished,  and 
made  sales  from  such  stock.  The  markets  for 
the  manufactured  articles  were  almost  altogeth- 
er in  other  ststea  than  Arkansas,  or  In  forei^ 
countries,  and  about  96  per  cent  of  the  tsle  ot 
finished  articles,  that  is,  of  the  total  outbound 
ship  men  ts,  nere  made  for  ddlvery  at  points 
ontiide  Uis  state  of  Arkansas,  the  remaining 
6  per  cent  being  sold  and  delivered,  or  ihipped 

points  within  the  stste  of  Arkanaos.    At  ths 
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time  the  rough  matsrial  woa  shipped  to  the 
mille,  th«  millB  did  not  know  to  whom  ther 
would  etU  the  finished  product,  or  to  what 
poiDta  it  would  be  ibipped,  bat  did  know  that 
there  wbi  little  market  for  th«  finished  Hrticlea 
in  the  state  of  Arbaniae,  and  expected  that 
the;   would   sell  9K  per  cent,   of  uid  finished 

^artidea   and   ship   them   to   polnta  oataide   the 

Mttate  of  Arkanias. 

•  '"It  waa  the  intention  of  all  the  dalnant*  here- 
in, at  the  time  the;  shipped  the  rongh  material 
Into  the  milllDg  points,  to  mill  ««td  ronsh  ma- 
terial with  the  object  of  selling  the  said  fin- 
lahed  product  end  shipping  It  out  aa  booq  as 
practicable,  and  aU  of  them  knew  and  intended 
at  the  time  the;  brought  the  longh  material 
into  the  mill,  on  account  of  prerlotu  course  of 
dealings  in  the  buainees,  that  9S  per  c«mt.  of 
the  finished  product  woold  be  b;  them  shipped 
to  points  outside  the  state  of  Arkansas. 

'TThe  cistmants  paid  the  nsusl  propert;  tax 
to  the  state  of  Arkansae  on  their  stock  of  ma- 
terials on  hand  at  the  milling  ptdnt,  whether 
■aid  stock  was  in  the  rough  or  finished,  the 
amount  of  the  tax  being  arrived  at  according 
to  the  methods  iu  use  In  the  state  of  Arkansas 
b;  the  use  of  an  Krerage  basis." 

Upon  the  facts  as  stated.  It  is  oar  opinion 
tbat  the  District  Court  erred  In  tre&ting  tlie 
movement  of  ttt«  ronsh  lumber  from  the 
woods  to  tile  milling  point  as  Interstate  « 
merce.  It  is  not  merely  that  there  was 
contlnuoua  movement  from  the  forest  to  the 
pointB  without  the  state,  bnt  that  wbec  the 
rough  material  left  the  woods  it  was  not  in- 
tended that  it  should  be  transported  out  of 
the  etate^  or  elsewhere  be;ond  the  mill,  until 
it  had  l}een  subjected  to  a  manufacturing 
process  tbat  materially  cbanged  its  character, 
uClllty,  and  value,  "nie  raw  material  came 
to  rest  at  the  mill,  and  after  the  prodnct  was 
manufactured  It  remained  stored  there  for  an 
Indefinite  period — maoufactnre  and  storage 
occupying  five  months  on  the  average — (or  the 
purpose  of  finding  a  market  Where  It  would 
eventually  be  sold  no  one  knew.  And  the  fact 
that  previous  experience  indicated  that  S5 
per  cent,  of  it  must  be  marketed  outride  of 
the  state  bo  that  this  Altered  Into  tbe  purpose 
of  the  parties  when  shipping  the  rough  mate- 
^  rial  to  tbe  mill,  did  not  alter  the  character 
8  of  the  latter  movement     The  question   Is 

•  too  well  settled  by  'previous  decisions  to 
require  discussion.  Ooe  v.  Errol,  116  U.  S. 
617. 1^  6  Sup.  Ct  47^  29  L.  Ed.  710;  Bacon 
V.  Illinois,  227  U.  S.  DM,  S15-516,  33  Sup.  Ot 
299,  57  I.  Ed.  616 ;  McClnskey  v.  Uarysville  & 
Northern  Ry.  Co.,  243  U.  B.  86,  37  Sup.  OL 
874,  61  L.  Ed.  67& 

The  distinction  betire«i  these  cases  and 
those  dted  to  sustain  the  decision  of  the  Dis- 
trict Conrt  (Swift  ft  Co.  v.  United  States,  196 
U.  S.  375,  898,  25  Sup.  CL  276,  19  L.  Ed.  SIS; 
Ohio  R.  B.  Commission  v.  Worthlngton,  22S 
U.  S.  101,  S2  Sup.  Ct  663,  S6  L  Ed.  1004; 
Texas  ft  N.  O.  R.  B.  Co.  t.  Sabine  Tram  Ox, 
227  U.  8.  111.  83  Sup.  Ct  229,  57  L;  lid.  442; 
Louisiana  R.  R.  Commission  v.  Texas  ft  Pa- 

^stTor  athar  euea  ■••  asms  tspto  and  K 


ciftc  Ry.  Co.,  229  U.  8.  336.  S3  Snp.  Ct  837, 
57  L.  Ed.  1215)  Is  so  evident  that  particular 
aualysls  may  be  dispensed  with. 

The  exceptions  sustained  by  the  District 
Court  to  the  claims  of  the  Arkadelphla  MtU< 
Ing  Go.  and  Hasty  ft  Sons  having  been  fOuod 
to  be  untenable,  it  results  that  these  claims 
should  be  allowed  as  against  the  railway  com- 
panies and  their  sureUea,  ao  far  as  they  arose 
before  the  final  decrees,  and  as  against  the 
railway  companies  only,  so  far  as  they  arose 
after  the  final  decrees. 

Nos.  92  and  98,  decree  reversed;  Noa.  91 
and  95,  decree  modified  and  affirmed;  and  tbe 
cause  remanded  for  farther  proceedings  In 
confonolt7  with  this  opinion. 


tutv.B.!) 
HARRIMAN  NAT.  BANK  r.  SELDOM* 
RIDGE. 


Ho.  173. 

1.  OoiTBTs  *=»382(5)— Supamra  Conw— Jo- 
BisDicno If— National  Baitk  Act. 

Judgment  of  Circuit  Court  of  Appeals  af- 
firming that  ot  the  District  Court  is  reviewable 
by  tlie  Supreme  Court;  the  case  from  its  incep- 
tion Involving  the  enforcement  of  the  National 
Banking  Act,  and  therefore  not  being  dependent 
in  the  trial  court  solely  on  dlveralt;  ot  eitixen* 
ship. 

2.  Bakks  and  Bahkino  ^9178  —  Loas 
AoaxHaiTT— C  A  n  ceixati  on. 

Agreement  for  loan  by  bank  Md  rightly 
canceled  by  bank,  preventing  it  being  a  source 
of  obligation  against  it,  Ita  conditions  not  being 
complied  with,  and  forged  collateral  being  fraud- 
ulently fumlahed. 

3.  Bai«k9  ard  Bankiro  ^=178  —  Fraud- 
nLCNT  Ehtbt  or  Deposir  or  Gbick— Lu- 
BiuTT  or  OrHia  Bahk. 

The  making  by  C,  csabier  of  the  M.  Bank, 
of  a  fraudulent  and  false  deposit  slip  purporting 
to  show  deposit  by  W.  of  his  check  for  (30,000 
on  the  H.  Bank,  and  pajment  by  the  M.  Bank 
of  check  for  $35,000  In  favor  of  T.  purporting 
to  be  drawn  by  W.,  all  befora  the  H.  Bank, 
which  bad  agreed  to  make  a  loan  of  $30,000 
to  W.,  afterwarda  rightly  canceled  for  noncom- 
pliance with  couditioDa,  had  received  the  col- 
lateral note  or  made  any  entries  on  its  books 
concerning  it,  gave  the  M.  Bank  no  right  of 
action  against  the  H.  Bank. 

4.  Banks  and  Bankhto  «sai7S— Emnr  op 
Cbkdit  to  Othzb  Bank— Riqht  or  Otheb 
Bank. 

Mere  bookkeeping  entry  by  the  H.  Bank  of 
oedit  to  the  M.  Bank  gave  the  M.  Bank  no  right 
of  ■cti<m  against  the  H.  Bank  In  the  absence 
of  consideration  moving  from  the  H,  Bank  to 
the  H.  Bank,  or  of  conditions  on  which  to  base 
an  estoppeL 
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In  Error  to  the  United  States  Gbcalt  Oonrt 
«f  Appeals  for  the  Second  OlrcnlL 

Action  by  Harrr  B.  Seldomrldge,  recelyer 
«f  the  Mercantile  National  Bank  of  Pueblo, 
OKalnst  the  Harrlman  National  Bank.  Jndg- 
ment  for  plaintiff  was  affirmed  by  the  Glrcnlt 
■Court  of  Appeals  (240  Fed.  Ill,  IBS  C.  C.  A. 
147),  and  defendant  brlnga  error.  Bernrsed 
«nd  remanded,  with  InstmcHonB. 

Ifeesrs.  Charlee  B.  Hnghes  and  Henry  B. 
"WesBelman,  boQi  of  New  Tork  City,  for  idaln- 
«Iff  In  error. 

Measra.  Stuart  O.  Gibbon^  and  WllUam  A. 
Barber,  both  of  Hew  Toric  aty,  fw  defendant 

•  *Mr.  Chief  JnsUce  WBTTB  deUrered  the 
«[ilnlon  of  the  Court. 

Following  tiie  fatlnre  In  March.  1015,  of  the 
Mercantile  National  Bank  of  Pueblo,  Colo, 
the  receiver  appointed  t^  the  comptroller  com- 
menced this  suit  to  recover  from  the  Harrl- 
iman  National  Bank  of  New  Tork  City  (SO,- 
■WXi  alleged  to  be  due  to  the  Mercantile  Bank. 
On  Issue  Joined  before  a  Jury,  the  court,  after 
refoelnc  a  request  of  the  Harrlman  Natlonel 
Bank  for  a  peremptory  Instruction  directing 
«  verdict  In  Its  favor,  granted  a  request  of 
USe  diaracter  made  by  the  receiver,  and  a 
Judgment  on  the  resulting  verdict  for  the 
-amount  claimed  was  entered. 

to  The  case  is  before  na  on  error  to  the 
Judgment  of  the  court  below  affirming  that 
-of  the  trial  court,  our  Jurisdiction  to  review 
resulting  because  the  case  from  its  Inception 
involved  the  enforcem^it  of  the  National 
Banking  Act,  and  therefore,  was  not  depend- 
^mt  In  the  trial  court  solely  upon  diversity  of 

*  citizenship.  Auten  v,  *Dnlled  States  National 
Bank,  174  U.  S.  12S,  141,  19  Sup.  Ct  628,  43 
L.  Fd.  920 ;  International  Trust  Co.  v.  Weeks, 
203  TT.  S.  394,  360,  27  Sup.  Ct  09,  51  Ll  Bd. 
224. 

The  case  Is  this:  W.  B.  Slaughter,  throngb 
stock  ownership,  controlled  the  Mercantile 
National  Bank  of  Pueblo,  Colo.  He  was  presi- 
dent and  his  son,  G.  O.  Slaughter,  was  cadiler. 
Prior  to  1915,  Slaughter,  the  president,  re- 
moved his  residence  frwn  Pueblo  to  Texas, 
•engngioK  there  In  the  cattle  tnislneBB  and 
leaving  his  son,  the  cashier.  In  complete  con- 
trol of  the  Mercantile  Bank  and  of  all  Its 
-affairs.  W.  B.  Slaughter  was  also  the'presl- 
-dent  of  the  Sllverton  Natlcmal  Bank  of  SUver- 
ton,  Colo.,  and  controlled  tlie  affairs  of  that 
bank  by  the  ownership  of  a  majority  of  Its 
jCo<A.  At  Sllverton  there  was  another  na- 
tional bank  ourylng  on  business,  the  First 
KatiMial,  the  majority  of  whose  stock  was 
-owsad  by  one  Thatcher. 

The  correspondent  of  the  Mercantile  Bank 
in  Nenr  Tork  dty  was  the  Harrlman  Nation- 
al, with  whlcli  It  had  a  Checking  account 
-On  January  2Sy  1915,  O.  O.  Slaughter,  the 
^ashler  of  the  Mercantile,  dictated  a  letter  to 
-tbe  Harrlm&m  which  was  dated  at  Pnrtlo 


and  written  on  the  letter  bead  of  the  Mercan- 
tile Bank,  purporting  to  be  from  W.  B, 
Slaughter,  whose  signature  was  affixed  by  a 
rubber  stamp.  By  this  letter  its  assumed 
writer,  after  referring  to  his  ownership  and 
control  of  the  Sllverton  National,  stated  his 
purpose  to  buy  out  the  Interest  of  Thatcher 
In  the  Flr^  National  Bank  of  Sllverton  and 
aft«  doing  BO  to  cmsolldate  the  two  banks, 
and  requested  a  loan  of  $30,000  to  enable  him 
to  accomplish  tbe  purpose.  It  was  stated 
that  It  was  proposed  to  evidence  the  loan 
by  a  note  at  60  days,  to  be  signed  by  the 
writer,  W.  B.  Slaughter,  and  by  his  son  a  a 
Slaughter,  if  the  bank  so  desired,  and  to 
secure  the  note  by  the  pledge  of  GOO  shares 
of  the  Mercantile  and  400  shares  of  tbe  First 
National  of  Sllverton.  'Rie  Harrlman  Bank 
recdved  this  letter  on  the  1st  of  February 
and  at  once  telegraplied  W.  B.  Slaughter, 
president  of  the  Mercantile  Bank  at  Pueblo, 
■that  whenever  desired,  the  Harriman  would  * 
he  willing  to  make  the  loan,  as  requested. 
On  the  same  day  the  bank  wrote  a  letter  to 
W.  B.  Slaughter,  president  at  Pueblo,  but 
marked  It  personal,  repeating  and  confirming 
tbe  telegram,  and  indoslng  a  blank  form  of 
collateral  Dote  to  be  executed  and  sent  to  the 
bank  with  the  collateral  when  the  money  was 
desired. 

The  telegram  of  the  1st  of  February  an- 
nouncing the  winingnesB  of  the  Harrlman 
Bank  to  make  the  loan  having  come  into  the 
bands  of  C.  C.  Slaughter  on  the  day  It  was 
sent  he  ordered  a  seal  to  t»e  made  wbldi  he 
said  was  Intended  as  tbe  seal  of  the  First 
National  Bank  of  Sllverton,  and  on  tbe  5tb 
of  February  bought  from  a  printer  blank 
forms  of  certificates  of  stodc.  On  the  next 
day,  Saturday,  the  6th,  purporting  to  act  as 
agent  of  W.  B,  Slaughter,  a  C.  Slaughter 
bOQ^t  from  Thatcher  his  Interest  In  the 
First  National  of  SilvertoQ,  and  gave  a  check 
in  tbe  name  of  W.  B.  Slaughter  and  as  his 
representative,  on  the  Mercantile  National, 
for  $35,000  in  part  payment  On  Sunday, 
February  7th,  C.  O.  Slaughter  caused  a  letter 
to  be  prepared  falsely  purporting  to  be  writ- 
ten and  signed  by  W.  B.  Slaughter,  acknowl- 
edging the  receipt  of  the  telegram  sent  by 
the  Harrlman  Bank  on  the  1st  and  asking 
that  the  loan  be  consummated.  In  Oils  letter 
there  was  retuined  the  collateral  note  which 
the  bank  bad  aeM  for  execution,  along  with 
the  promised  collateral,  that  is,  certlBcates 
fi>r  400  shares  of  the  First  National  of  SUvei- 
ton  and  600  shares  of  the  Mercantile  at 
Pueblo.  Tbe  signature  of  W.  B.  Slaughter 
to  the  note  was  forged  and  the  collaterals 
were  also  forged,  tbe  tlrst  tbe  certiflcatca  of 
tbe  Sllverton  Bank  stock,  because  they  wwe 
fabricated  by  tbe  use  of  tbe  printed  certlfl- 
cates  and  seal  which  had  been  acquired  a 
few  days  t>efore  and  described  diares  which 
had  no  existence,  and  the  second,  the  Mer^ 
cantUe  Bank  Bto<^  because,  although  the 
certlflcates  represented  stocA  standing  li 
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9  nuM  of  W.  B.  Blangliter  on  tbe  *books  of  that 
bank,  the  powers  of  ittoniftT  pnrporUng  to 
baT«  b«m  glveo  by  W.  B.  Slaughter  to  mable 
tham  to  be  transferred  to  tbe  Harrbnan  Bank 
were  forced. 

To  meet  the  Che(A  tor  S3B,000  given  oa 
Satnrdar  for  the  Thatcber  purchaae,  on  Uou- 
da7  mornbig,  February  Sth,  O.  G.  Hlaaghter 
made  ont  a  deposit  slip  to  show  tbe  deposit 
by  W.  B.  Slanghter  of  a  cbe<*  on  tbe  Harri- 
man  National  for  $30,000,  althougb  no  sndi 
^eck  was  In  fact  deposited ;  and  on  that  day 
the  check  In  favor  of  Ttaatcber  for  $35,000 
was  paid  and  debited  by  tbe  Mercantile  to 
W.  B,  Slaugbter's  account  The  letter  of 
the  7th  sending  the  note  to  the  Harriman 
reached  that  bank  on  tbe  10th,  and,  comply- 
ing with  the  request  it  contained,  a  credit 
in  favor  of  W.  B.  Slaughter  for  $30,000,  tbe 
amount  covered  by  tbe  loan,  waa  entered  by 
the  Barrlman  on  Its  books. 

On  the  ITth  of  Febmary  tbe  Mercantile 
Bank  overdrew  Its  account  in  the  Harriman 
to  the  extent  of  $8,000,  wUch  that  bank  hon- 
ored. It,  however,  telegrapbed  tbe  Mercantile, 
calling  attention  to  the  overdraft  and  asked 
whether  a  remlttanoe  to  cover  It  bad  been 
made.  The  telegram,  moreover,  referred  to 
tbe  $30,000  credit  In  favor  of  W.  B.  Slangbter 
and  asked  whether  possibly  It  waa  Intended 
that  tbe  amoont  of  the  loan  credit  should  be 
placed  to  tbe  account  of  the  bank.  In  reply, 
C  O.  Slau^ter  dictated  a  telegram  in  the 
name  of  the  Mercantile  Bank  Instructing  that 
the  amount  of  tbe  credit  of  W.  B.  Slaughter 
be  transferred  to  tbe  credit  of  tbe  Mercantile. 
On  tbe  receipt  of  this  telegram  the  Harriman 
nade  tbe  necessary  bookkeeping  entries  to 
transfer  tbe  credit  of  $30,000  from  the  ac- 
count of  W.  B.  Slaughter  to  tbat  of  the  Mer- 
eantUe  National  Bank.  On  tbe  next  day,  the 
18th,  however,  the  Harriman  wrote  W.  B, 
Slanj^ter,  Mercantile  Nati<aial  Bank,  Pueblo, 
Intormlng  him  of  tbe  instructions  they  bad 
g  received  from  C.  G.  Slaughter  and  what  they 
•  bad  done  nnder  them,  and  a8k*lnK  the  for- 
mer's approval.  This  letter  was  replied  to  on 
Fetimary  22d  by  C  O.  Slau^ter  conflrming 
his  prevloos  telegram  and  saying  tbat  the 
original  Intention  waa  tbat  tbe  money  bor- 
rowed should  go  to  the  credit  of  tbe  Mercan- 
tile Bank  for  the  uae  of  W,  B.  Slaughter, 

Tbuti  things  stood  nntll  the  23d  of  March, 
when  tbe  Harriman  received  a  telegram  from 
W,  B,  Slaughter,  president  of  tbe  Mercantile 
Bank,  telling  them  to  cancel  all  authority 
of  C.  O.  Slau^ter  to  act  as  an  ofBcer  of  the 
Mercantile  because  be  had  resigned.  The 
Harriman  thereupon  ttiegrajdied  aud  wrote 
W.  B.  Slaughter,  infonnlng  bim  of  what  had 
transpired  on  the  subject  of  the  oedit  for 
the  loan  under  tbe  note  and  its  transfer,  and 
saying  that,  as  be  bad  given  no  personal  in- 
structions on  tbe  subject,  they  bad  made  book- 
keqring  entries  taking  tbe  $30,000  out  of  the 
account  of  tbe  Mercantile  so  as  to  bold  it  for 
a  fall  understanding  of  the  situation:    and 


when,  a  f«w  daya  later,  the  Harriman  learned 
of  the  failure  of  tbe  Mercantile,  snch  entries 
were  made  as  to  cancel  tbe  loan  without  dim- 
intsblng  or  dianglng  the  credits  which  othv- 
wise  existed  In  favor  of  tbe  MercantUe. 

Subsequently  W.  B.  Slaughter  notlfled  tbe 
Harriman  that  be  bad  never  applied  for  th» 
loan  In  Question,  or  signed  tbe  note  which 
evidenced  It,  and  denied  all  llabUlty.  Th» 
appointmoit  of  the  receiver  and  the  bringing 
of  tbe  snit  which  we  have  stated  at  tbe  outset 
followed  in  due  season. 

[t]  Passing  the  fact  that  both  parties  b^ 
the  loan  agreement,  the  Harriman  Bank  mi 
tbe  one  side  and  W.  B.  Slaughter  on  tho 
other,  insist,  although  for  different  reasons, 
that  tbe  loan  agreement  has  no  existence, 
there  nevertheless  can  be  no  room  for  dis- 
pute tbat  sucdi  contract,  by  the  failure  fa> 
comply  with  its  conditions  and  by  tbe  fraud 
and  forgery  committed  concerning  tbe  col- 
laterals as  between  tbe  parties  to  It  and 
those  in  privity,  was  rightly  canceled  and  can,< 
be  the  source  of  no  obligation  against  *tbe7 
Harriman  Bank.  The  right  of  tbe  Mercantile 
Bank  as  here  asserted.  If  It  has  any  existence, 
must  rest,  therefore,  not  In  tbe  loan  agree- 
ment, but  on  some  condition  or  consideration 
extraneous  to  tbat  contract  creating  as 
against  tbe  Harriman  and  In  favor  of  tbe 
MercantUe  tbe  duty  to  pay  tbe  amount  which 
both  the  courts  below  awarded. 

[t,  4]  No  semblance  of  ground,  however, 
supporting  tbat  view  results  from  the  undis- 
puted facta  which  we  have  atated  unlesa  It 
can  be  sustained  from  two  conal derations: 
(1)  Tbe  payment  which  was  made  by  the 
Mercantile  on  February  8tb  of  the  check  pur* 
porting  to  be  drawn  by  W.  B.  SlaughtOT  In 
favor  of  Thatcher  and  tbe  making  by  0.  0^ 
Slangbter  on  tbe  Sth  of  the  fraodulent  and 
false  deposit  slip  purporting  to  show  the  de- 
posit on  that  day  by  W.  B.  Slaughter  of  a 
chedc  drawn  by  him  on  the  Harriman  tor 
(30,000;  and  (2)  tbe  bookkeeping  entrtea 
which  were  made  by  tbe  Harriman  on  the 
18th  transferring  the  credit  for  the  amount 
of  tbe  agreed  loan  from  tbe  account  of  W.  B. 
Slaughter  to  that  of  tbe  Mercantile  Bank. 
But  a  moment's  thought  demonstrates  that 
the  circumstances  referred  to  cannot  possibly 
sustain  tbe  ooncluslons  stated.  This  is  true 
as  to  tbe  first  because  both  the  paym^it  of 
tbe  ciMck  by  tbe  Mercantile  and  the  making 
of  the  false  deposit  allp  took  place  before  the 
Harriman  bad  even  received  the  collateral 
note  or  made  any  entry  on  Its  books  con- 
cerning the  same;  and  tbe  second  because 
the  mere  bookkeeping  entry  made  by  tba 
Harriman  of  credit  to  tbe  Mercantile,  in  the 
very  nature  of  things,  was  Incapable  alone  of 
conferring  rights  on  tbe  Mercantile  to  which 
it  was  not  otherwise  entitled,  espedaliy  in 
the  absence  of  all  consideration  moving  from 
tbe  Mercantile  to  the  Harriman  and  the  non- 
existence of  any  condition  upon  whldi  to 
base  even  the  pretext  of 
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the  Mercantile  u  agaliut  Oie  HcrrlnuD  re- 
«  niltloc  tiwa  action  taken  by  the  fonner  upon 
«  tbe  faith  of  the  book'beeplng  credit  Indeed, 
when  tbe  reBBonlng  upon  whltdi  the  rell^  be- 
low was  awarded  Is  considered,  and  the  argn- 
menta  pressed  at  bar  sastainlng  that  result 
«rB  weighed,  thej  all  at  last  come  to  the 
assamptlon  that  by  some  nndlscloBed  process 
the  Uercantile  Bank  was  entitled  to  enforce 
as  against  tbe  Harrlman  the  contract  for  tbe 
loan  agreement  made  with  W.  B.  Slaughter, 
without  tbe  duty  to  comply  with  the  obliga- 
tions of  that  contract,  and  therefore  became 
ftoaaesaed  of  the  power  to  enforce  tbe  contract 
sgalnst  the  Harrlman  despite  tbe  fraud  and 
forgery  practiced  upon  tbe  Harrlman  In  tbe 
Attempt  which  was  made  to  procure  tne 
benefits  of  tbe  loan  Agreement 

It  follows  that  the  Judgment  of  the  Circuit 
Court'  of  Appeals  <210  Fed.  Ul,  153  a  C.  A. 
147)  and  that  of  tbe  District  Court  must  be 
and  they  are  reversed,  and  tbe  case  be  re- 
manded to  tbe  District  Court  wltb  Instruo- 
ttoos,  that  after  setting  aside  its  Judgment, 
It  take  such  further  proceedings  as  may  be 
In  conformity  with  tbla  opinion. 
And  It  la  so  ordered. 


wm.8.tn 
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Noa.  4S7,  4SS. 

1.  Aairr  msb  Natt  ^»40— EapioirAas  A<n— 
OoKBFiBACT— EnnEn  ce. 

EMdence  od  prOBecntlon  for  coniplracj  to 
Tlolate  the  Espionage  Act  tit  1,  |  3  (Gomp. 
8t  1BI8,  I  10212c),  by  obstnictlng  recruiting, 
Md  BUffideDt  to  ^ow  conspiracy  to  send  the 
documeata  mailed. 

2.  CaunNAi.  Law  «s»393(1)— Rioan  of  Ao- 

OUSED — DOCUUEHTS     OBTAIRBD     OH     BKABCH 

Wabkaht. 
Doenmentary   evidence    I*  not   luadmlBHlble 
afaluat  deleDdants,  because  obtained  <m  a  March 
warrant,  valid  to  far  at  appears. 
8,  CaiianAi.  Law  «s393(l)— Biasr  or  Ao- 

ouBEo— DoouiaifTS  Obtainid  oh  Bkasch 

WAaaANT. 
Documents  are  not  Insdmlstlble  against  de- 
tendantt,  though  obtained  on  a  search  warrant; 
the  warrant  baving  issued,  not  against  them,  bat 
the  Socialist  headquarters,  and  tbe  documents 
technical];  not  even  having  been  in  defendantiT 
pottetalon. 
4.  CaniiHAi.   Law   •=>388(1)— Bn'-flifCBiMi- 

NATino  EnnSNCE. 
Evidence  even  directly  proceeding  from  de- 
teidanta  in  a  criminal  proceeding  it  not  exclnd' 
«d  in  aU  caaet  by  tbe  Fifth  Amendment 


6.  Abut  Ann  Natt  4s>40— Ebpioitaok  Am— 
Iktent  Ann  TtifDEKcr  or  CiBcntAJt. 
A  drenlar  h^d  naeh  that  the  Jury  conM 
End  it  wat  intended,  and  its  tendency  was,  to 
Influence  parsons  subject  to  the  draft  to  obstmct 
the  carrying  of  it  out 

6.  Abut  amd  Natt  *=»40— CosffnTUnowAi, 
Law  9=390— Ob  nsacTiiio  DaArr— Com- 
spiaACT— Fbee  Speech. 

A  circolar,  the  tendency  of  which  It  to  In- 
fluence persons  subject  to  tbe  draft  to  obstruct 
the  carrying  of  It  out  is  not  protected  by  the 
First  Amendment,  against  Espionage  Act  June 

15,  1917,  because  unsuccessful;  title  L  I  4 
(Camp.  SL  1918,  |  10212d),  punishing  con- 
spiracy, accompanied  by  act  to  effect  Its  object 
the  character  ot  every  act  depending  m  tha 
circumstances  in  which  it  is  done,  and  the  qnes- 
tion  of  right  of  protection  sgalnst  abridging 
freedom  of  speech  in  every  case  being  whether 
tbe  words  used  are  used  in  snch  circumstances 
and  are  of  snch  a  nature  as  to  create  a  clear 
and  present  danger  that  they  will  bring  about 
the  subatantlve  evils  that  Congress  has  a  right 
to  prevent  a  qneatlon  of  proximity  and  de- 
gree, 

7.  Abut  ano  Natt  4=olO-~BsFio)(AaB  Aor— 
■  'HECBuiTra  a"— "  Bs  ustuent." 

"Recroiting,"  in  Espionage  Act  June  15, 
1817,  tit  1,  I  3  (Gomp.  St  1918,  |  10212c),  de- 
nouncing the  offense  ot  obstrocting  tbe  "re- 
cruiting OF  enliatment  service,"  Is  gaining  fresh 
supplies  for  tbe  forces,  as  well  by  draft  as  other- 
wise, Bud  put  as  sn  altemative  to  enlistment  or 
Toluntary  enrollment 

[Ed.  Note.— For  other  definitions,  aee  Worda 
and  Phraaea,  Bitat  and  Second  Series,  Enlist- 

&  GaiuiHAt.  Law  ^=>14r-Kn%aT  or  Auxnd- 
uEttT  or  Act— Pehdiko  Imdictuest. 
An   indictment  under  Espionsge  Act  Jnns 

16,  1817.  tit  1,  tl  3,  4  (Comp.  St  1918,  H 
10212c  l(>212d),  for  conspiracy  to  obstruct  re- 
cruiting, fteU  not  affected  by  the  (act  that  tbe 
act  waa  enlarged  by  amending  Act  May  18, 
1918. 

Id  Error  to  the  District  Oonrt  ot  the 
United  States  for  the  Eastern  District  of 
Pennsylvanfa. 

Charles  T.  Schenck  and  EUEabeOi  Baer 
were  convicted  of  Tiolatlon  of  the  Espionage 
Act,  denied  a  new  trial  (2SS  Fed.  212),  and 
bring  error.  Afflrmed. 
'Messrs.  Henry  John  Nelson  and  Heniy* 
Johns  Qlbbons,  both  of  Philadelphia,  Pa.,  for 
plaintiffs  is  error. 

Mr.  John  Lord  O'Brlan,  ot  Buffalo,  N.  T.,, 
for  the  United  States. 

Mr.  Justice  QOLHE3  d^vered  the  oplnlMi 
of  tbe  Court 

This  Is  an  Indictmrat  In  three  counts.    The 
flrat   charges   a   con^racy   to   violate    the 
EsplMiage  Act  of  June  IS,  1B17,  c.  30,  Ut  1, 
I   8,  40   Stat   217,   218   (Comp.   St   1818,   |a 
10212c),  by  causing  and  attempting  to  cause? 


An'or  other  ci 
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liiBnbordlDatlon,  Ac.,  In  tlio  mllltaiT  and 
QETal  forces  of  tbe  United  SUites,  and  to  ob- 
atmct  ttie  recruiting  and  enlistment  Bervlce 
of  tbe  United  States,  when  the  United  SUtes 
was  at  war  with  the  German  Empire,  to-wlt, 
that  the  defendant  wllfullr  c<mBplred  to  have 
printed  and  drcQlated  to  men  wbo  bad  been 
called  and  accepted  for  mtlitary  service 
under  the  Act  of  May  18.  IHT,  c.  19,  40  Stat 
76  (Comp:  St.  1018,  H  2044a-2044k),  a  docu- 
ment Bet  forth  and  alleged  to  be  calcnlated  to 
cause  BUCh  Ineubordl nation  and  obetructloo. 
The  count  alleges  overt  acts  In  pursuance 
of  the  conspiracy,  ending  In  the  distribution 
of  the  document  set  forth.  The  second  count 
alleges  a  conspiracy  to  commit  an  offense 
against  the  United  States,  to-wlt,  to  use  the 
malls  for  the  transmission  of  matter  declared 
to  be  non-maltable  by  Utle  12,  |  2,  of  the  Act 
of  June  15,  1017  (Comp.  St  1918,  |  10401b), 
to-wlt,  the  above  mentioned  document  with 
an  averment  of  the  same  overt  acta.  The 
third  count  charges  an  unlawful  use  of  the 
malls  for  the  transmission  of  the  same  mat- 
ter and  otherwise  as  above.  The  defendants 
were  found  guilty  on  all  the  counts.  They 
set  up  the  First  Amendment  to  the  Constitu- 
tion forblddlug  Congress  to  make  any  law 
abridging  the  freedom  of  speech,  or  of  the 
press,  and  bringing  the  case  here  on  that 
ground  have  argued  some  other  points  also 
of  which  we  must  dispose. 

[1]  It  Is  argued  that  the  evidence,  If  admls- 
dble,  was  not  sufficient  to  prove  that  the  de- 
fendant ScheDCk  was  concerned  in  sending 
the  documeats.  According  to  the  testimony 
Schenck  said  he  was  general  secretary  of  tho 
SodallBt  party  and  had  charge  of  the  Social- 
ist headquarters  from  which  the  documents 
were  sent.  He  Identified  a  book  found  there 
as  the  minutes  of  the  Executive  Committee  of 
the  party.  The  book  showed  a  resolution  of 
August  13,  1917,  that  15.000  leaflets  should 
be  printed  on  the  other  side  of  one  of  them 
In  use,  to  be  mailed  to  men  who  had  passed 
exemption    boards,    and    for    distribution. 

g  Schenck  personally  attended  to  the  printing. 

•  On  "August  20  the  general  secretary's  report 
said  "Obtained  new  leaflets  from  printer  and 
started  work  addressing  envelopes"  &c. ;  and 
there  was  a  resolve  that  Comrade  Schenck 
be  allowed  (125  for  sending  leaflets  through 
the  mall.  He  said  that  he  had  about  fifteen 
or  sixteen  thousand  printed.  There  were  files 
of  the  circular  In  question  in  the  Inner  office 
which  he  said  were  printed  on  the  other  side 
of  the  one  sided  circular  and  were  there  for 
distribution.  Other  copies  were  proved  to 
have  been  sent  through  the  malls  to  drafted 
men.  Without  going  Into  confirmatory  details 
that  were  proved,  no  reasonable  man  could 
doubt  that  the  defendant  Schenck  was  large- 
ly InstrutneDtal  In  sending  the  drciOarB 
about.  As  to  the  defendant  Baer  there  was 
evldraice  that  she  was  a  m«nber  of  the  Ezec- 
ittiv*  Board  and  that  the  mloutea  of  Its 


transacUoiui  vers  hras.  The  argument  ar 
to  the  suffldaicy  of  the  evidence  that  Ou 
defendants  cons^red  to  send  the  documents 
only  Impairs  the  serioasnesa  of  the  real  d»- 

11-4]  It  1b  objected  that  the  docummtaiT 
evidence  was  not  admissible  because  obtained 
upon  a  search  warrant,  valid  so  fiir  as  ap> 
pears.  The  contrary  la  established.  Adams  t. 
New  York,  102  U.  8.  685,  24  Sup.  Ct  372,  4» 
L.  Ed.  GTS;  Weeks  v.  United  SUtes,  232  U. 
S.  383,  395,  80e,  34  Sup.  Gt  341,  S8  L.  Ed.  602, 
L.  E.  A.  1&15B,  834,  Ann.  Gas.  1915C,  1177. 
The  search  warrant  did  not  Issue  against  tb» 
defendant  but  against  the  Socialist  headquar- 
ters at  1326  Arch  street  and  It  would  seem 
that  the  documents  technically  were  not  evea 
in  the  defendants'  possession.  See  Johnsoa 
V.  United  States,  228  U,  S.  497,  33  Sup.  Ot. 
672,  07  L.  Ed.  910,  47  L.  R.  A.  (N.  S.)  263. 
Notwithstanding  s<Hne  protest  In  argument 
the  notion  that  evidence  even  directly  pro- 
ceeding  ftom  the  defendant  In  a  criminal 
proceeding  Is  excluded  In  all  cases  by  the 
nfth  Amendment  Is  plainly  unsound.  Holt 
V.  United  States,  218  U.  S.  245,  252,  253,  31 
Sup.  Ct  2,  54  L.  Ed.  1021. 

[1]  The  document  In  question  upon  Its 
first  printed  aide  recited  the  first  section  of 
the  Thirteenth  Amendment,  said  that  tho 
Idea  embodied  In  It  was  violated  by  the  con- 
scription act  and  that  a  conscript  Is  little  g 
better  than  a  *convlcL  In  Impassioned  Ian-  ■ 
guage  It  intimated  that  conscription  was 
despotism  In  its  worst  form  and  a  monatroua 
wrong  against  humanity  In  the  Interest  of 
Wall  Street's  chosen  few.  It  said,  "Do  not 
submit  to  IntlmldaUon,"  but  In  form  at  least 
confined  Itself  to  peaceful  measures  sudi  aa 
a  petition  for  the  repeal  of  the  act  The 
other  and  later  printed  side  of  the  sheet  was 
headed  ''Assert  Your  Rights."  It  stated  rea< 
sons  for  alleging  that  any  one  violated  the 
Constitution  when  he  refused  to  recognize 
"your  right  to  assert  your  opposltI<Hi  to  Uie 
draft,"  and  went  on,  "If  yon  do  not  assert 
and  support  your  rights,  yon  are  helping  to 
deny  or  disparage  rights  which  It  la  the  sol- 
emn duty  of  all  cltixens  and  residents  of  the 
United  States  to  retain."  It  described  the 
arguments  on  the  other  side  as  coming  from 
cunning  politicians  and  a  mercenary  capital- 
ist press,  and  even  silent  consent  to  the  con- 
scription law  as  helping  to  support  an  Infa- 
mous  conspiracy.  It  dented  the  power  to  send 
our  dtlzens  away  to  foreign  shores  to  shoot 
up  the  people  of  other  lands,  and  added  that 
words  could  not  express  the  condeninatloa 
such  cold-blooded  nithlessness  deserves,  Ac^ 
&c,  winding  up,  "You  must  do  your  share 
to  maintain,  support  and  uphold  the  rights 
of  the  pe(q)le  of  this  country."  Of  course 
the  document  would  not  have  been  sent  un- 
less It  had  been  In  tended  to  have  some  effect, 
and  we  do  not  see  what  effect  It  could  be 
expected  to  faara  upon  perswis  subject  to  the 
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draft  except  to  Influence  them  to  obstrnct 
tbe  carrying  of  It  oat  The  defendants  do 
not  deny  that  the  Jury  might  And  sgainBt 
them  on  this  point. 

[I]  But  It  la  BBld,  Boppoae  that  that  was 
the  tendency  of  this  drcalar,  It  la  protected 
by  the  First  Amendment  to  the  Ccmstlttitlon. 
Two  of  tbe  strongest  expreBsloUB  are  Bald  to 
be  gnoted  respectlTely  from  well-known  pnb- 
11c  men.  It  well  may  be  that  the  prohibition 
of  laws  abridging  the  freedom  of  speech  Is 
nnot  confined  to  prevlona  restraints,  although 
S  to  prevent  them  nay  have  been  the  •main 
imrpose,  as  intimated  in  ratterson  v.  Colo- 
rado, 205  D.  a  454,  462,  2T  Snp.  OL  55fls  61 
L.  Ed.  879,  10  Ann.  Cas.  689.  We  admit  that 
In  many  places  and  In  ordinary  times  the 
defendants  In  saying  all  that  was  said  in  the 
circular  would  have  been  within  their  consti- 
tutional rights.  But  the  character  of  erery 
act  depends  upon  the  drcumstances  in  which 
It  is  done.  Atkenav.  Wisconsin,  195  D.  S.  104, 
306,  206,  26  Sup.  Gt  8,  49  L.  Bd.  154.  The 
most  stringent  protection  of  free  speech  would 
not  protect  a  man  in  falsely  shouting  lire  In  a 
theatre  and  canalng  a  panic  It  does  not 
even  protect  a  man  ifiom  an  injnnctlon 
■gainst  uttering  words  that  may  have  all  the 
effect  of  force.  Qotnpeta  v.  Buck's  Stove  k 
Bange  Co.,  221  U.  B.  418,  439,  31  Sup.  OL  492, 
B6  Li  Ed.  79T,  84  U  a  A.  (N.  S.)  874.  Tbe 
question  in  every  case  Is  whether  the  words 
used  are  used  In  such  drcnmstancea  and  are 
of  ancb  a  nature  aa  to  create  a  clear  and 
presant  danger  that  they  will  bring  about  the 
flabBlanUve  evils  that  OongreBg  haa  a  right 
to  prevent  It  la  a  question  of  proximity  and 
d^ree.  When  a  nation  la  at  war  many 
things  that  might  be  said  In  time  of  peace 
are  anch  a  hindrance  to  ita  effort  that  their 
-utterance  will  not  be  endured  ao  long  aa  men 
light  and  that  no  Court  could  regard  them  aa 
protected  by  any  constitutional  right.  It 
aeema  to  be  admitted  that  if  an  actual  ob- 
struction of  the  recruiting  service  were  pror- 
«d,  liability  for  worda  tliat  produced  that 
-effect  might  be  enforced.  The  atatnte  of  1917 
In  aectlon  4  (Comp.  St  1918, 1 10212d)  punlsh- 
■ea  consptradea  to  obatruct  as  well  as  actual 
-obstruction.  If  the  act  (q>eakInK,  or  circu- 
lating a  paperj  Its  tendency  and  the  Intent 
-with  whi(^  It  is  done  are  the  same,  we  per- 
-ctive  no  ground  for  saying  that  success  alone 
warrants  making  the  act  a  crime.  Goldman 
T.  United  States.  216  U.  S.  474,  477,  38  Sup. 
«t.  166,  62  L.  Ed.  410.  Indeed  that  case 
might  be  said  to  dispose  of  the  present  coo- 
tentKm  If  the  precedent  covers  all  media 
condndendi.  But  as  the  right  to  free  speech 
was  not  r^erred  to  apedally,  we  have 
tbotiKht  flt  to  add  a  few  words. 

[7,  •]  It  was  not  argued  that  a  conqtiracy 

^to  obstruct  tbe  draft  was  not  within  the 

-•words  Of  the  Act  of  1917.    The  *word8  are 

"obstrnct  tbe  recruiting  or  enllstm«it  serv- 


ice," and  It  might  be  suggested  that  they 
refer  only  to  making  It  liard  to  get  volvmteera. 
Becraltlng  heretofore  usually  having  been 
accomplished  by  getting  volunteers  the  word 
la  apt  to  call  up  that  method  only  in  our 
minds.  But  recruiting  la  gaining  freah  bui»- 
plles  for  the  forces,  aa  well  by  draft  as  other- 
wise. It  Is  put  as  an  alternative  to  enlist- 
ment or  voluntary  enrollment  In  this  act 
The  fact  that  the  Act  of  1917  was  enlarged 
by  the  amending  Act  of  May  16,  1918,  c  70^ 
40  Stat  563,  of  course,  does  not  affect  the 
present  Indictment  and  would  not  even  If  the 
former  act  had  been  repealed.  Bev.  St  |  18 
(Comp.  St  1 14). 
Judgments  affirmed. 


No.  685. 


1.  CoifffnTnnoiTAi.  Llw  4 

—PaoTKonoif  BT  AunniiEirr. 
First  Amendment  to  Constitntlon,  whOe  pn^ 
Ubtting  ItgislatioQ  agalnat  free  speech,  as  such, 
cannot  have  been,  and  obviously  wai  not  In- 
tended to  give  Immnntty  for  every  possible  on 
of  language. 
Z.  CoNapiKACT  4=28— TioLATioiT  ow  Bspioit- 

AQB  Act— Nbwspapeb  Abticles  Aa  Basis 

rOB   OOMVICTIOR. 

Artidea  published  in  German  langui^a 
utwspaper  relative  to  Wall  Street's  having  forc- 
ed country  into  European  war,  to  England's 
controlling  tbe  country,  and  to  tbe  draft  as  a 
measare  it  was  excusable  to  resist  hald  to  fur- 
nish beala  for  conviction  of  writer  on  count 
charging  conspiracy  between  him  and  another, 
both  having  been  engaged  in  preparation  and 
publication  of  newspaper,  to  violate  Espionage 
Act  Jnne  15,  1917,  |  8  (Oomp.  St  1918,  f 
10212e). 
S.  GOKBPlaACT  «=i28,   43(6)— CONSPnAOT   TO 

OBarancT  RECBurnna— Absbhcb  of  Aobxb- 

MBNT  oiT  Means. 
Gonapiracy  betwem  defendant  and  another 
to  obstruct  recruiting  would  be  criminal,  even 
if  no  meana  were  agreed  upon  apedScally  where- 
by to  accompllah  Intent;  it  being  enough  if 
parties  agree  to  set  to  work  for  common  purpose 
which  could  be  aecompliihed  or  aided  by  per- 
suasion aa  well  aa  by  false  statements,  although 
indictment  need  not  allege  false  reports  were 
intended  to  be  made,  or  made. 
4.  CoHapiBACT  ^=4S(4)— iKnionaiTT— Aux- 

OATion  or  INTKHT. 
Indictment  for  conaplrecy  to  violate  Espion- 
age Act  June  15,  1917,  }  8  (Comp.  St  1918.  | 
10212c).  by  obatmcting  recruiting,  soffldently 
alleged  defendant's  intent  In  stating  that  he 
and  another  conspired  to  accomplish  It 
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tL  GoirapnAor   fc.iil8<g)— Yiolatiow  or  Ba- 

pioHAOK  AoT— Oansuonoir  or  BBcmuinHo 

— iNDionam. 

Under  £q>ioiiaKe  Act  Jane  18,  1917,  |  4 

tpomp.  St.  191S,  I  10212d),  It  U  auSdcDt  that 

fiidietmeiit  for  coneplrac;  to  Tiala.te  the  law  b7 

obBtncting  Tccruitlng  ^ege  overt  acta  to  hnTe 

been  done  to  effect  object  of  conipIracT* 

6.  iRDicmuT  AUD  iHTOKUATIOIf  «=12S(SU) 

— CoHSHRACT— DuKJcnr  or  Oodnt. 
Single   coant   in   Indictment  for  conapiFinf 
to  commit  two  otfeneea  ii  not  bad  tor  duplidt;; 
tlie  conaplraCT  being  the  crime,  and  aingle,  how- 
erer  diverse  ita  objects. 

7.  AuiT  AitD  Natt  4=940— Acts  Dinodrcid 
BT  EBFioirAQE  Act. 

The  contention  Uiat  eome  of  tlie  matten 
dealt  with  la  Eapionage  Act  Jane  IS,  1917, 
■re  pnnlahabla  onder  the  Constttotlon  aa  trea- 
•onable,  or  not  at  all,  and  that  alleged  attempt 
to  cBOae  dialo;alt7,  mntinT,  and  refusal  of  mili- 
■tarj  and  naval  dat7,  denounced  bj  the  lav,  < 
cannot  be  punished,  not  being  treason.  Is  un- 

8.  Abux  aitd  Natt  ^»40— Espiohaoe  Act— 
AmnDUMT. 

Indictment  for  conapiring  to  and  attempting 
to  violate  BsploDBge  Act  June  19,  1917,  by 
obstructing  recruiting,  keU  not  aflected  br 
amendment  bj  Act  May  16>  1918- 
6.  GBUfiiTALr  Law  ^»11E1— SrrnNQ  Tm 
VOB  TxiAii— DiscKKTioK  OF  ConsT— Rbtixw. 

Where,  before  demurrer  to  indictment  for 
oonapiring  to  violate  Espionage  Act  was  diapos- ' 
ad  at,  trial  court  had  ordered  jurymen  to  be 
SDmmoned  to  serve  tor  April  term,  and  to  re- 
port June  2Sth,  as  It  might,  and  demurrer  was 
orermled  June  24th,  and  the  day  following  the 
eonit  ordered  plea  of  not  gnilty  to  be  entered,  a 
continoance  refused,  a  jur;  Impaneled,  and 
trial  set  to  begin  the  next  morning,  and  trial 
Jodge'a  discretion  is  not  sliown  to  have  been 
wrongly  axereised,  reversal  ia  not  Joatified. 

In  Error  to  tbe  District  Conrt  of  the  Unit- 
ad  States  tor  the  Western  DUtrict  of  Uia- 
MurL 

Jacob  Frobwetfe  was  convicted  of  a  con- 

apiracr  to  violate  tbe  Bn^noge  Act,  and  be 

•  brings  error.     Judgment  affirmed. 

r  >  Messrs.  Joae^di  D.  Sbewalter,  of  Indettend- 

•nee,  Uo.,  and  Vr&na  E.  Llndauiat,  of  Kan- 

sas  City,  Mo.,  for  plalntlft  In  error. 

Ur.  John  Lord  VBrlan,  of  BnSalo,  N.  1^ 
for  defendant  In  error. 

Mr.  Jostles  BOUiBS  d^rered  tbe  opin- 
ion of  the  Court. 

Tbis  la  an  indlctmoit  In  tblrteen  counts. 
Tbe  first  alleges  a  con^lracy  between  tbe 
plalntia  In  error  and  one  Carl  Qleeser,  they 
then  being  engaged  In  the  preparation  and 
publication  of  a  newspaper,  tbe  Miaoonri 
Staata  Zeitung,  to  violate  the  Bsplonaga  Act 
of  June  15,  1917,  c  SO,  |  3,  40  Stat.  217, 


219  (Gmdp.  St  1918,  I  l(«12c).  It  alleges  s» 
overt  acts  the  preparation  and  circulation 
of  twelve  articles  tkc  In  tbe  said  newspaper 
at  different  dates  from  July  S,  IBIT,  to  De- 
cember T  of  the  same  year.  The  other 
counts  allege  attempts  to  cause  disloyalty,, 
mutiny  and  refusal  of  duty  In  tbe  military 
and  naval  forces  of  the  United  States,  by 
tbe  same  publications,  each  count  being  con- 
fined to  the  publication  of  a  single  date-. 
Motion  to  dismiss  and  a  demurrer  on  constl- 
tutional  and  other  grounds,  especially  that 
of  the  First  Amendment  as  to  tree  speecbr 
were  overruled,  subject  to  exception,  and  the 
defendant  refusing  to  plead  the  Court  order- 
ed a  piea  of  not  guilty  to  ba  filed.  There  was 
a  trial  and  Frobwerk  was  found  guilty  on^ 
all  *tbe  counts  except  the  seventh,  which? 
needs  no  further  mention.  He  was  sentoic- 
ed  to  a  fine  and  to  ten  years  imprisonment 
on  each  connt,  the  ImprlsiMinient  on  the  lat- 
er  connts  to  run  concurrently  with  that  oiv 
the  firtit. 

[1]  Owing  to  unfortunate  dlBeroices  no- 
bill  of  exceptions  is  before  us.  Frobwerit 
applied  to  this  Court  for  leave  to  file  a  pe- 
tition for  a  writ  of  mandamus  requiring  tbo- 
Judge  to  sign  a  proper  bill  of  exceptions,  but 
a  case  was  not  stated  that  would  warrant 
the  issuing  of  tbe  writ  and  leave  was  denied. 
United  States  ex  rel.  Frohwerk  t.  Youmans 
(December  16,  1918)  248  U.  S.  640.  39  Sup. 

Ct  132,  63  L.  Ed. .    The  absence  of  a  bill 

of  exertions  and  the  suggestions  In  the  ap- 
plication for  mandamus  have  caused  us  to 
consider  the  case  with  more  anxiety  than  if 
it  presented  only  the  constitutional  ques- 
tion which  was  the  theme  of  the  prlndpal 
argument  here:  Wttb  regard  to  tbat  argu- 
ment we  think  It  necessary  to  add  to  what 
has  been  said  in  Scbenck  v.  United  States, 
249  U.  8.  47.  39  Sup.  Ct.  247,  63  U  Ed> 
470,  only  that  tbe  First  Amendment  wbllff 
prohibiting  legislation  against  free  epeech  as 
such  cannot  have  been,  and  obviously  was 
not.  Intended  to  give  Immunity  for  every 
possiUe  use  of  language.  Robertson  v.  Bald- 
win, lOS  n.  S.  275,  281,  17  Sap.  Ct  320,  41 
L.  Bd.  715.  We  venture  to  believe  that  nei- 
ther Hamilton  nor  Madison,  nor  any  other 
competent  person  then  or  later,  ever  sup- 
posed that  to  make  criminal  the  counselling 
of  a  murder  within  tbe  jurlsdictioQ  of  Con- 
gress would  be  an  unconstitutional  isterfer^ 
ence  with  free  speech. 

[1]  Whatever  might  be  thought  of  the  oth- 
er counts  on  the  evidence,  if  it  were  before 
us,  we  have  decided  In  Scbenck  v.  United 
States,  tbat  a  person  may  be  convicted  ot  a 
conspiracy  to  obstruct  recruiting  by  words  of 
persuasion.  Tbe  Government  argues  that 
on  tbe  record  the  question  ia  narrowed  sim- 
ply to  the  power  of  Congress  to  punish  such 
a  conspiracy  to  obstruct,  but  we  shall  take  It 
in  favor  of  the  defendant  that  the  publlca- 
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OoBM  wt  forth  as  avert  acts  wen  the  onlr 
means  sad,  when  coupled  with  the  Joint  Ae- 
%tlTlty  In  produdns  them,  the  onlj  erldenee 
tot  *the  coneplracy  alleged.  Taking  It  that 
way,  however,  so  fur  aa  the  lanxuage  of  the 
article  goes  there  Is  not  much  to  choose  be- 
tween expressions  to  be  found  in  them  and 
those  before  us  In  Bchendc  v.  United  States. 
The  flrst  begins  by  declaring  It  a  monn- 
immtal  and  Inexcusable  mistake  to  send  our 
aoldiera  to  France,  says  that  tt  comes  no 
■doubt  from  the  great  trusts,  and  later  that 
It  appears  to  be  outright  murder  without 
AOTlng  anything  practical;  speaks  of  the 
unconqoerable  spirit  and  undiminished 
straigth  of  the  German  nation,  and  diarac- 
terises  its  own  discourse  as  words  of  warn- 
ing to  the  American  people.  Then  comes  a 
letter  from  one  of  the  counsel  who  argued 
here,  slating  that  the  present  force  Is  a  part 
«f  the  regular  army  raised  Illegally;  a  mat- 
ter discussed  at  length  In  his  voluminous 
brief,  on  the  ground  that  before  its  decision 
to  the  contrary  the  SoUdtor  Oeneral  misled 
this  Court  as  to  the  law.  Later,  on  August 
-S,  came  discussion  of  the  causes  of  the  war, 
laying  it  to  the  administration  and  saying 
"that  a  few  men  and  corporations  might 
amaes  unprecedented  fortunes  we  sold  our 
honor,  our  very  soul"  with  the  usual  rq>- 
«tltion  that  we  went  to  war  to  protect  the 
Joans  of  Wall  Street.  Later,  after  more 
similar  discourse,  comes  "We  say  therefore, 
oease  firing." 

Next,  on  August  10,  after  deploring  "the 
draft  riots  in  Oldshoma  and  elsewhere"  In 
language  that  might  be  taken  to  convey  an 
Innuendo  of  a  different  sort,  it  Is  said  that 
the  previous  talk  about  legal  remedies  is  all 
very  well  for  those  who  aie  past  the  draft 
age  and  have  no  boys  to  be  drafted,  and  the 
paper  goes  on  to  give  a  picture,  made  as 
moving  as  the  writer  was  able  to  make  it, 
of  the  sufferings  of  a  drafted  man,  of  bis 
then  recognizing  that  hia  country  Is  not  In 
danger  and  that  he  is  being  sent  to  a  foreign 
land  to  Qgbt  In  a  cause  that  neither  he  nor 
any  one  else  knows  anything  of,  and  reach- 
Sing  the  conviction  that  this  is  but  a  war  to 
'protect  some  rich  men's  money.  'Who  then, 
it  la  asked,  will  pronounce  a  verdict  of 
guilty  upon  him  if  he  stops  reasoning  and 
follows  the  first  impulse  of  nature:  self- 
preservation;  and  further,  whether,  while 
technically  be  la  wrong  in  his  resistance,  he 
ifl  not  more  sinned  against  than  Mtnnlng 
and  yet  again  whether  the  guilt  of  those 
who  voted  the  unnatural  sacnflce  Is  not 
greater  than  the  wrong  of  those  who  now 
seek  to  escape  by  illadvised  reslstsnce.  On 
August  17  there  is  quoted  snd  applied  to  our 
own  situation  a  remark  to  the  effect  that 
whtxt  rulers  scheme  to  use  it  for  their  own 
aggrandizement  loyalty  serves  to  perpetuate 
wrong.  On  August  31  with  more  of  the  usn- 
al  diocoDTsc^  it  is  said  that  tbe  aoootf  the 


public  wakes  up  to  the  fact  that  we  ars 
led  and  ruled  by  England,  the  better;  that 
our  sons,  our  taxes  and  our  sacrifices  are 
only  in  the  interest  of  England.  On  Sep- 
tember 28  there  la  a  sneering  contrast  be- 
tween Lord  NorthcUffe  and  other  English- 
men spending  many  hnndreda  of  thousands 
of  dollsrs  here  to  drag  us  into  the  war  and 
Count  Bemstorff  spending  a  few  thousand 
to  maintain  peace  between  hie  own  country 
and  ua.  Later  follow  some  compliments  to 
Oermany  and  a  statement  that  the  Central 
powers  are  carrying  on  a  defensive  war. 
There  Is  mudi  more  to  the  general  effect 
that  we  are  In  the  wrong  and  are  giving 
false  and  hypocritical  reasons  for  our  course, 
but  the  foregoing  is  enough  to  indicate  the 
kind  of  matter  with  which  we  have  to  deaL 

It  may  be  that  all  this  might  be  said  or 
written  even  in  time  of  war  in  clrcnmstancea 
that  would  not  make  it  a  crime.  We  do  not 
lose  our  right  to  condemn  either  measures 
or  men  because  the  country  is  at  war.  It 
does  not  appear  that  there  was  any  special 
effort  to  reach  men  who  were  subject  to  the 
draft ;  and  If  the  evidence  should  show  tliat 
the  defendant  was  a  poor  man,  turning  out 
copy  for  Gleeser,  his  emidoyer,  at  less  than 
a  day  laborer's  pay,  fOr  Oleeaer  to  use  or 
reject  as  he  saw  fit,  in  a  newspaper  of  smallS 
circulation,  there  would  be  a  natural  in'cllna-  • 
tlon  to  test  every  question  of  law  to  be  found 
in  the  record  very  thoroughly  before  uphold- 
ing  the  very  severe  penalty  imposed.  But  we 
must  take  the  case  on  the  record  as  it  Is,  and 
on  that  record  it  Is  Impossible  to  say  thst  It 
might  not  have  been  found  that  the  circula- 
tlon  of  the  paper  was  in  quarters  where  a 
little  breath  would  be  enough  to  kindle  a 
flame  and  that  the  tact  was  known  and  relied 
upon  by  those  who  sent  the  paper  out  Small 
compenssUon  would  not  exonerate  the  de- 
fendant if  it  were  found  that  he  expected  the 
result,  even  If  pay  were  his  dilef  desire. 
When  we  consider  that  we  do  not  know  how 
strong  the  Government's  evidence  msy  have 
been  we  find  ourselves  unable  to  say  that  the 
articles  could  not  furnish  a  basis  for  a  con- 
viction upon  the  first  count  at  leasL  We  pass 
therefore  to  the  other  points  thst  are  raised. 

[1-t]  It  Is  said  that  the  flrst  count  is  bad 
because  It  does  not  allege  the  means  by  whicli 
the  conqilracy  was  to  be  carried  out  But  a 
conspiracy  to  obstruct  recruitliig  would  be 
criminal  even  If  no  means  were  agreed  upon 
specifically  by  which  to  accomplish  the  IntenL 
It  Is  enough  if  the  psrtles  agreed  to  set  to 
work  for  that  oonunon  purpose.  That  pur- 
pose could  be  accomplished  or  aided  by  per- 
suasion as  well  as  by  false  statements,  and 
there  was  no  need  to  allege  that  false  r^iorts 
were  intended  to  be  made  or  made.  It  la 
argued  that  there  la  no  suffldent  allegation 
of  Intent,  but  intait  to  accomplish  an  object 
cannot  be  alleged  more  clearly  than  by  atat- 
ing  that  parties  cmqiired  to  accomplish  IL 
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The  overt  acta  are  allied  to  hare  been  done 
So  effect  the  object  of  the  coasplncr  and  that 
Ib  sufficient  under  section  4  of  the  Act  of  1017 
(Comp.  St  1918,  I  I0212d).  Countenance 
believe  has  been  given  by  some  Courts  to  the 
notion  that  a  alngle  count  In  an  Indictment 
for  confiplrlng  to  commit  two  offences  Is  bad 
for  duplicity.  This  Court  has  given  It  none. 
Buckeye  Powder  Co.  v.  E.  I,  Dupont  de  Ke- 
e,nioiira  Powder  Co.,  248  C.  S.  55,  60,  61,  39 
jjSup.  Cl.  38,  on  L.  Ed.  123;  Joplln  Mercantile 
•  Co.  T.  Dnlted  'States,  236  U.  S.  631,  M8,  85 
Sup.  Ct.  291,  59  L.  Ed.  703.  The  conspiracy 
ts  the  crime,  and  tbat  la  one,  however  dlrerse 
its  objects.  Some  refer^ce  was  made  In  the 
proceedings  and  In  argument  to  the  provision 
In  the  Constitution  concerning  treason,  and  it 
was  suggested  on  the  one  hand  that  some 
of  the  mattera  dealt  with  In  the  Act  of  1917 
were  treasonable  and  punishable  as  treason 
or  not  at  all,  and  on  the  other  that  the  acts 
complained  of  not  being  treason  could  not 
be  punished.  These  suggestions  seem  to  us  to 
need  no  more  than  to  be  ertated.  The  amend- 
mrait  of  the  Act  of  1917  In  IBIS  (Act  May  18, 
1918.  c.  75)  did  not  affect  the  present  Indict- 
ment Schenck  v.  United  States.  Without 
pursuing  the  matter  further  we  are  of  opinion 
that  the  Indictment  must  stand. 

[I]  Before  the  demurrer  was  disposed  of 
tbt  Court  had  ordered  Juiymoi  to  be  sum- 
moned to  serve  (or  the  .^ril  term  of  the 
Court  and  to  retort  for  service  on  June  25, 
1918,  as  of  course  it  might  The  demurrer 
waa  overruled  on  June  24,  and  on  the  follow- 
ing day  the  plea  of  not  guilty  was  ordered 
to  be  entered,  a  continuance  was  refused, 
Jury  waa  empannelled  and  the  trial  set  to  t_ 
gin  the  nest  morning.  There  la  nothing  be- 
fore us  that  makes  It  possible  to  say  that  the 
Judge's  discretion  was  wroogly  exendsed. 
Upon  the  whole  case  we  are  drivot  to  the 
conclusion  that  the  record  shows  no  ground 
npon  whidi  the  Judgment  can  be  reversed. 
Judgment  affirmed. 


DEBS  V.  UNITED  STATES. 

(Argued  Jan.  27  and  28,  1919.    Decided  Uaidi 
10,  1919.) 


If  a  purpoaa  of  defendant's  speech,  eren 
though  incidental,  waa,  as  the  Jury  were  war. 
ranted  in  Bnding,  to  oppose,  not  only  war  in  gen- 
eral, but  the  existing  war,  and  the  opposition 
was  BO  expressed  that  its  natural  effect  wonld 
be  to  obstruct  recmitfng,  and  that  was  hitend- 
ed,  and  in  all  the  drcumstances  wonld  be  its 
probable  effect,  it  would  not  be  protected  by 
reason  of  it  being  part  of  a  general  program 


2.  Aaiir  AND  NxvT  «=40-OB8TaDCTiiTO  Ha- 

ca  uiTiH  0 — In  di  ctme  nt. 
Indictment  under  Espionage  Act  June  15, 

1917,  Ul  1,  J  8,  as  smended  by  Act  May  10, 

1918,  i  1  (Comp.  St  1018,  |  10212c),  alleging 
that  defendant  obstructed  and  attempted  to  ob- 
struct the  recruiting  and  enlistment  service  of 
Ihe  United  States,  and  to  tbat  end  and  with 
that  intent  delivered  the  speech  set  out  *«H 
sumcicnt  in  form. 

^■J^^  *"°   ^^'^''  «='40-CK™iHaL  Law 
e=361(l>— OnsTHncTiMO    Enustuent— In- 

TBNI^EXPLAnaTOBT    BVIDEITCB. 

Defendant  indicted  for  obstructing  and  al- 
temptJng  to  obstruct  recruiting,  having,  la  his- 
speech  complained  of,  purported  to  nnderstand 
the  gronnda  on  which  certain  persona  were  im- 
prisoned, the  records  of  their  convictions  were 
admissible  to  thow  what  those  grounds  were,  to- 
Bhow  what  he  was  talking  about  to  eiplain  th* 
true^unport  of  hia  eipreaaion  of  sympathy,  and' 

light  on  the  intent  of  the  addreaa. 
4.  Arkt  ANn  Navt  «=4&-0BsrBDCTmQ  Bto- 

LIBTUEN  r— IbTEKT— B  VI  DE»  CE. 

Defendant  indicted  for  obstructing  and  at- 
tempting to  obstruct  the  draft  having  jnst  be- 
toro  his  speech,  complained  of,  stated  that  ha 
approved  of  the  Sooialiat  Anti-War  Proclama- 
ToJV"  *7°8ram,  adopted  at  St  Louis  in  April, 
1D17,  which  recommended  oppoaition  by  all 
^T^,i°,  '^^^  """■'  "u"*'  «dmiMiblB  as  evidence- 
inat.  If  In  his  speech  he  used  words  tending  to- 

Ol»tT,,^     «.„.<.;„.       ,. .     jjj^j     y^^     ^^^^ 

In  Error  to  the  District  Court  of  the  Unit- 
ed  States  for  the  Northern  Dtatrlct  of  Ohio. 

Bogene  V.  Debs  was  convicted  of  vlolatton 
of  the  Espionage  Act,  and  he  brings  error. 


AfBrmed. 

Mr.  Seymour  Stedman,  of  Chicago,  lU.,  for 
plaintiff  In  error.  9 

"Mr.  John  Lord  O'Brlan,  of  Buffalo,  N.  I„  f 
tor  the  United  Stato. 

Mr.  Justice  HOUMS  delivered  the  orfia- 
ion  of  the  Court 

This  la  an  hidlctment  under  the  Espionage 
Act  of  June  15,  1617,  c  SO,  Ot  1.  |  3,  40  Stat 
210.  as  amended  by  the  Act  of  May  16,  1918, 
c  75,  I  1,  40  Stat  563  (CMnp.  St  1618.  f 
10212c).  It  has  been  cut  down  to  two  counts, 
originally  the  tlilrd  and  fourth.  The  former 
of  these  alleges  that  on  or  about  June  !«, 
1918,  at  Canton,  Ohio,  the  defendant  caused 
and  incited  and  attempted  to  cause  and  Indte- 
Insubordlnatlon,  disloyalty,  mutiny  and  i«- 
(usal  of  duty  In  the  military  and  naval  forces^ 
of  the  United  States  and  with  Intent  so  to  do 
delivered,  to  an  assembl;  of  people^  a  pubUc 
speech,  set  forth.  The  fourth  count  alleges- 
that  he  obstructed  and  attempted  to  obstruct 
the  recruiting  and  enlistment  service  of  the- 
Dnlted  States  and  to  that  end  and  with  that 
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foteat  dellTend  the  sam*  q^eedi,  again  set 
(ortb.  Tbere  was  a  danarrer  to  Uie  Indict- 
ment on  the  gronnd  tliat  tbe  statute  la  ud 
stituttoDal  as  Interfering  wltL  free  sxteedi, 
eoatnry  to  tbe  First  Amendment,  and  to  the 
sereral  counts  as  Insaffldentl;  stating  the 
supposed  offence.  This  was  ovemiled,  anb- 
Ject  to  exception.  There  were  other  exc^^ 
tlone  to  the  admission  of  evidence  with  which 
We  shall  deal.  The  defendant  was  found 
gntlty  and  was  sentenced  to  ten  rears'  ti 
prlsoament  on  each  of  tHa  two  counts,  the 
punishment  to  nm  concurrently  on  both. 

[1]  The  main  theme  of  the  apeedi  waa  So- 
dallsm.  Its  growtb,  and  a  propbei?  of  its  nl- 
tlmate  anccesa.  With  that  we  have  uothlQg 
S  to  do,  but  If  a  part  or  the  manifest  Intent  of 
•  the  •more  general  utterances  was  to  encour- 
age those  present  to  obstruct  the  recruiting 
service  and  If  In  passages  such  encourage- 
ment was  directly  given,  the  Immunity  of  the 
general  theme  may  not  be  enough  to  protect 
the  epeedi.  Tbe  apeaker  began  by  saying 
that  he  bad  Just  returned  from  a  visit  to 
workhouse  In  tbe  neighborhood  where  three 
jof  their  most  loyal  comrades  were  paying  the 
penalty  for  their  derodon  to  the  working 
class — these  being  TThgenknedit,  Baker  and 
Bnthenberg,  wbo  bad  beat  convicted  of  aid- 
ing and  abetting  another  In  tailing  to  register 
for  the  draft  Ruthenberg  t.  United  States, 
246  V.  S.  480,  SS  Sap.  Ct  168,  62  L.  Ed.  414. 
He  said  that  he  had  to  be  prudent  and  might 
not  be  able  to  say  all  tbat  ba  thought,  thus 
intimating  to  his  hearers  that  they  might  In- 
fer that  he  meant  more,  but  he  did  say  that 
those  persons  were  paying  the  penalty  for 
standing  erect  and  for  seeking  to  pave  the 
way  to  better  conditions  for  all  mankind. 
Later  he  added  further  eulogies  and  said  tbat 
he  was  proud  of  them.  He  Uien  expressed  op- 
podtiou  to  Prussian  militarism  In  a  way  that 
naturally  might  have  been  thought  to  be 
Intended  to  include  the  mode  of  proceeding 
In  the  United  States. 

After  considerable  diacourse  that  it  is  un- 
necessary to  follow,  be  took  up  the  case  of 
Kate  BIchards  O'Hare,  convicted  of  obstruct- 
ing the  enlistment  service,  praised  her  for  her 
loyalty  to  Socialism  and  otherwise,  and  said 
that  she  waa  convicted  on  false  testimony, 
under  a  mting  that  wonld  seem  Incredible 
to  him  if  he  bad  not  bad  swne  experience 
with  a  Federal  Court  We  mentlim  this  pas- 
sage simply  for  Its  connection  with  evidence 
put  in  at  the  trial.  The  defendant  spoke  of 
otlier  cases,  and  then,  after  dealing  with 
Bussia,  said  that  the  master  class  has  always 
declared  the  war  and  the  subject  class  has  al- 
ways fought  the  battlee— that  the  subject 
dass  has  bad  nothing  to  gain  and  all  to  lose. 
Including  their  lives;  that  the  working  class, 
^Who  furnish  the  corpses,  have  never  yet  had 
ga  voice  in  declaring  war  and  have  never  yet 
"bad  a  voice  in  declar*ing  peace.  'Ton  have 
yoor  lives  to  lose;    you  certainly  ought  to 


have  the  right  to  declare  war  if  yon  consider 
a  war  necessary."  The  defendant  next  men- 
tioned Hose  Paator  Stokes,  wmvlcted  of  at- 
tempting to  cause  insubordination  and  refus- 
al of  duty  in  the  military  forces  of  the  United' 
States  and  otMtructlng  the  recruiting  service. 
He  said  that  she  went  out  to  render  her  serv- 
ice to  the  cause  In  this  day  of  crises,  and 
they  sent  her  to  the  penitentiary  lor  ten 
years;  that  she  had  said  no  more  than  the 
speaker  bad  said  ttiat  afternoon;  tbat  If  she- 
was  guilty  BO  waa  he,  and  that  he  would  not 
be  cowardly  enough  to  plead  his  Innocence; 
but  that  her  message  that  opened  the  eyea 
of  the  people  must  l>e  suppressed,  and  so  aft- 
er a  mock  trial  before  a  packed  Jury  and  a 
corporation  tool  on  the  bench,  she  was  a&it 
to  the  penitentiary  for  ten  years. 

There  followed  personal  experiences  and  Il- 
lustrations of  the  growth  of  Socialism,  a  glw- 
Iflcatlon  of  minorities,  and  a  prophecy  of  the 
success  of  the  Intematioual  Socialist  crusade, 
with  tbe  Interjection  tbat  "you  need  to  know 
that  you  are  fit  for  something  better  than 
slavery  and  cannon  fodder."  The  rest  of  th» 
discourse  had  only  the  indirect  though  not 
necessarily  Ineffective  bearing  on  the  olfencefl- 
alleged  tbat  Is  to  be  found  In  the  usual  con- 
trasts between  capitalists  and  laboring  men, 
aneera  at  the  advice  to  cultivate  war  gar- 
dens, attribution  to  plutocrats  of  the  high 
price  of  coal,  Ac,  with  the  Implication  mn- 
nlng  through  it  all  that  the  working  men  are- 
not  concerned  In  tbe  war,  and  a  final  ex- 
bortatlon,  "Don't  worry  about  the  chaise  of 
treason  to  your  masters;  but  be  concerned 
about  tlw  treaaon  that  involves  yourselves." 
The  defendant  addressed  the  Jury  himself: 
and  while  contending  that  his  speech  did 
not  warrant  the  charges  said,  "I  have  been 
accused  of  obstructing  tbe  war.  I  admit  it. 
Gentlemen,  I  abbor  war.  I  would  oppose 
the  war  if  I  stood  alone."  The  stotement  was 
not  necessary  to  warrant  the  Jury  In  finding 
that  one  purpose  of  the  speech,  whether  lu-S^ 
ddental  *or  not  does  not  matter,  was  to  op-S^ 
pose  not  only  war  in  g«meral  but  this  war, 
and  that  the  oppoaitton  was  so  expressed  tbat 
Ite  natorat  and  intended  effect  would  be  to 
obstmct  recruiting.  If  that  was  Intended 
and  If,  In  all  the  circumstances,  that  would 
be  Its  probable  effect  It  would  not  be  pro- 
tected by  reason  of  Ite  being  part  of  a  gen- 
eral program  and  expressions  of  a  general 
and  conscientious  belief. 

[i,  1]  The  chief  defences  upon  which  the 
defendant  seemed  willing  to  rely  were  the  de> 
nlal  that  we  have  dealt  with  and  that  based 
upon  the  First  Amendment  to  the  Constitu- 
tion, disposed  of  in  Schenck  v.  United  States, 
240  U.  S.  47,  39  Sup.  Ct  247,  63  L.  Ed.  470. 
His  counsel  questioned  the  suffldency  of  the 
Indictment  It  Is  sufflcl^it  In  form.  Frob- 
werk  V.  United  Stetes,  249  U.  S.  204.  39  Sup. 
Ct.  249,  63  L.  Ed.  561.  The  most  Important- 
question  that  remains  la  raised  by  the  adml».^ 
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slon  In  erldenra  of  the  record  of  Ota  convliy 
don  of  Butbenberg,  Wlagenknedit  and  Baker, 
Rose  Pastor  Stokes,  end  Kate  Bldiards 
(yHare.  Tbe  dtfendant  purported  to  under- 
stand the  grounds  on  wblch  tbeee  i>erBon8 
were  imprLsoned  and  It  waa  proper  to  show 
what  those  Krotinds  were  In  order  to  ahow 
what  he  was  talking  about,  to  explahi  the 
true  Import  of  his  expression  of  sTinpathr 
and  to  throw  light  on  the  Intent  of  the  ad- 
dreaa,  bo  far  aa  the  present  matter  la  oon- 
oemed. 

[4]  There  waa  Introduced  also  an  "Anti- 
War  Proclamation  and  Program"  adopted  at 
St  Louis  In  April,  1917,  coapled  with  testlmo- 
n;  that  about  an  hour  before  bla  speech  the  de- 
fendant had  stated  that  be  approred  of  that 
platform  In  qilrlt  and  In  Bubstanoe.  The  de- 
fendant referred  to  It  In  his  addreaa  to  tlie 
jury,  seemingly  with  satisfaction  and  willing- 
ness that  It  should  be  considered  In  evidence. 
But  bis  counsel  objected  and  haa  argued 
ngalnst  Its  admlsalbllltj'  at  some  length.  This 
documeut  coatained  the  usual  suggestion  that 
'capitalism  was  the  cause  of  the  war  and  that 
our  entrance  into  It  "was  instigated  by  the 
^predatory  capitalists  In  the  United  Statea,' 
5  It  alleged  that  the  war  'of  the  United  States 
against  Germany  could  not  "be  JustlOed  i 
on  the  plea  that  it  is  a  war  in  defence  of 
American  rights  or  Americas  'h<«or.'"  It 
said: 

"We  brand  the  declaration  of  war  by  our 
Government  as  a  crime  against  the  people  of  the 
United  Statea  and  against  the  nations  of  the 
world.  In  ail  modern  history  there  has  been 
BO  war  more  unjutti&able  than  the  war  in 
which  we  are  about  to  engaie." 

Its  llTSt  recommendation  waa,  "conOnuous, 
ActiTe,  and  public  opposition  to  the  war, 
through  demonstratlonB,  mass  petitions,  and 
all  other  me&na  within  our  power."  EMdence 
that  the  defendant  accepted  this  view  and 
tbla  declaration  of  his  duties  at  the  time  that 
he  made  his  speech  is  evidence  that  if  in  that 
speech  he  used  words  tending  to  obetruct  the 
recruiting  service  he  meant  that  they  should 
have  that  effect  The  principle  Is  too  well  es- 
tablished and  too  manifestly  good  sense  to 
need  citation  of  the  books.  We  should  add 
that  the  Jury  were  most  carefally  Instructed 
that  they  could  not  And  the  defendant  guilty 
for  advocacy  of  any  of  his  ofdnlona  unless  the 
words  used  had  as  their  natural  tendency  and 
reasonably  probable  effect  to  obstruct  the  re- 
cruiting service,  &c.,  and  unless  the  defend- 
ant bad  the  Bpiedflc  Intent  to  do  so  in  his 
mind. 

Without  going  into  further  partlcnlara  we 
are  oC  opinltm  that  the  verdict  on  the  fonrth 
count  for  obstructing  and  attempting  to  ob- 
fltmct  the  recmltlng  service  of  the  United 
StaDes,  must  be  sustained.  Therefore  it  is 
leas  important  to  consider  whether  ttiat  up- 
on die  tldrd  count  for  canslng  and  attempt- 


'  ing  to  cause  Insnbordlnatlixi,  Ac-,  In  the  mili- 
tary and  naval  forces.  Is  equally  Impregna- 
ble^ The  Jury  were  Instructed  that  tor  the 
purposes  of  the  statute  the  persons  designat- 
ed by  the  Act  of  &iay  18,  191T,  c.  15,  40  Stat 
76  (Comp.  St  1918,  II  2044a-^044k).  registered 
and  enrolled  under  It  and  thus  subject  to  be 
called  into  the  active  service,  were  a  part  of 
this  military  forces  of  the  United  States. 
Hie  Government  preaenta  a  strong  argument 
from  the  history  of  the  statutes  that  the  In-jj 
struction  *was  correct  and  In  accordance  with? 
established  l^slatlve  usage.  We  see  no  snf- 
fldent  reason  for  diflerlng  from  the  condu- 
ston  but  think  it  unneoessaT7  to  discosa  the 
question  in  detalL 
Judgmrat   afflnned. 


No.  132. 

Causiebs    «:^18(I(^  —  Cabbuoi    ot    Litb 
Stock— Pbo vision  in  Bnx  or  IiAnino— Ns- 
cxssiTT  roR  CoiiPi.iAncE. 
A  shipper  of  live  stock  mast  comply  with 
provision  In  bill  of  lading,  Issued  as  required 
by  Act  of  CoDgreea,  that  no  claim  for  damages 
■hsll  be  allowed  or  paid,  or  sued  for,  unless 
claim  sball  be  made  in  writiof ,  verified  by  affi- 
davit of  shipper  or  bis  agent,  and  delivered  to 
general  freight  agent  of  carrier  at  his  office  In 
given  city  within  five  days  from  time  live  stock 
is  removed  from  cars. 
Mr.  Justice  Clarke  and  BIr.  Jostica  Mfg.Tmti, 


Action  by  J.  G.  Leach  againat  the  Balti- 
more ft  Ohio  Bail  road  Company  and  the  Bal- 
timore A  Ohio  Southwestern  Ballroad  Com- 
pany. From  Judgment  for  plaintiff,  the  first 
defendant  appealed  to  the  Court  of  Appeals 
of  the  state  of  Kentucky,  moving  for  rdieai- 
Ing  and  to  set  aside  Judgment  which  motion 
waa  overruled  (178  Ky.  452.  191  S.  W.  310), 
and  defendants  bring  certlorarL  Beversed 
and  remanded. 

Messrs.  Wm.  W.  Crawford  and  Charles  B. 
GlbwMi.  both  of  Louisville,  Ky.,  for  petitioners. 

UessTs.  E^ank  W.  Hackett  and  John  S. 
Blair,  both  ot  WoshingtMi,  D.  0.,'  tot  i» 
spondent 

Ur.  Justice  McBOTNOLDS  delivered  the 
opinion  of  tlie  Court 

Respondent  Leadi  sned  die  petttiimeTa  for 
damagea  sustained  en  route  by  cattle  d^ver-  5 
ed  at  East  St  Louis,  •IIL,  October  1, 1914,  forf 
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shipment  to  Georgetown,  Kj.  In  ivteam 
th»  oBiTlers  set  up  non-compliance  wltb  tbe 
following  provision  contained  In  bill  of  lad- 
ing iBsued  aa  required  bj  act  of  Cangress. 

"That  DO  claim  tor  dsraagei  wbich  mar  ac- 
eme  to  tbe  said  abipper  under  tbii  contract 
■hall  be  allowed  or  paid  by  the  laid  carrier,  or 
■aed  for  Id  aDy  court  by  the  laid  ahlpper,  un- 
IcBB  a  claim  fur  loia  or  damagea  ahaU  be  made 
in  writing  verifled  b;  tbe  affidavit  of  the  ahlpper 
or  his  agent,  sDd  dellTered  to  the  general  freight 
agent  of  eaid  carrier  at  hit  office  in  Clncmnati, 
Ohio,  within  fire  dB;a  from  tbe  time  eaid  itock 
la  removed  from  laid  car  or  cars,  and  that  if  ear 
loBB  or  damage  occuri  upoD  tbe  line  of  con- 
necting carrier,  then  auch  carrier  aheU  not  be 
liable  unleeB  a  claim  ahall  be  made  In  like  nan- 
ner  and  delivered  Id  like  time,  to  some  proper 
officer  or  agent  of  the  carrier  on  whose  line  the 
loaa  or  injur;  occnTa." 

TbiB  KTerment  waa  not  denied;  but  the 
ablpper  replied  that  he  i>roinpt1y  advlBed  tha 
railroad's  agent  at  Qeorgetown  of  all  essen- 
tial facts  and  maintained  that  requirement 
In  respect  of  written  noUca  to  general  frel^t 
agent  had  been  waived. 

The  point  involved  lias  been  diecossed  In 
our  recent  opinions  and  we  can  find  nothing 
which  takes  this  case  out  of  the  rule  re- 
qnlrlng  cranpUance  with  a  provision  in  a  bill 
of  lading  like  the  one  above  quoted.  St,  I^ 
I.  Mt.  ft  So.  By.  Oa  T.  Starblrd,  243  D.  S. 
602,  ST  Snpt  GL  462,  61  L.  Ed.  dlT;  Soath- 
em  Pacific  Co.  v.  Stewart,  248  U.  S.  446,  89 
Sup.  Ct.  130,  63  L.  Ed.  350,  dedded  January 
18,  1919. 

The  lodgment  below  Is  reversed  and  the 
cansa  remanded  for  farther  proceedings  not 
IttconaUtent  with  this  opinion. 

Reversed  and  remanded. 


Ur.  Justice  CLABKB  dissenting. 
•>  In  this  case  the  shipper  sned  two  connect- 
•  Ing  Interstate  •cnrriers  for  damages  to  a  car- 
load of  cattle,  caused  bj  delay  In  transit. 
Three  died  In  the  car  and  four  more  within 
three  or  four  days  of  arrival  at  destination 
and  tlie  defense  snatalned  by  the  court  la 
ftllure  to  notl^  the  carrier  of  claim  for 
damages  within  five  days  of  anloadlng. 

The  carrier  pleaded  that  one  of  tbe  terms 
of  tbe  bill  at  lading  was  the  flv^oy  ]lmita^ 
tlrai,  quoted  In  the  opinion  of  the  court.  This 
waa  immediately  preceded,  in  tbe  same  para- 
graph, by  the  following: 

"^at  In  the  evant  of  any  DnoBual  delay  or 
detention  of  aald  live  stock,  earned  by  the  neg- 
ligence of  the  lald  carrier,  or  its  employee,  or 
ita  connectiDg  cairiera,  or  their  employes,  or 
otherwise,  the  aaid  ahlpper  agrees  to  accept 
at  fall  compeniatian  for  all  Iobb  or  damage  (ut- 
talned  thereby  the  amount  actually  expended 
by  said  shipper  In  the  pnrchaie  of  food  and 
water  for  said  live  ttock,  while  to  detained." 


In  Boston  A  Halne  Kallroad  r.  Piper,  246 
D.  8.  439,  88  Sup.  Ct.  354,  62  L.  Ed.  K>0,  Ann. 
Cas.  lOlSB,  469,  a  provision  In  exactly  these 
terms  was  held  "Illegal  and  consequently 
v<dd,"  as  on  attempt  by  the  carrier  to  ezooer- 
ate  itaelt  from  loss  negligently  caused  by  It. 
This  is  the  only  jHovlsion  In  the  bill  of  lad- 
ing, ai  pleaded,  which  Is  applicable  to  a 
claim  for  delay,  sach  as  the  shipper  made  in 
this  case,  and  since  it  Is  vtrid  there  is  nothing 
in  the  contract  (or  carriage  on  which  the 
Sve^ay  limitation  could  operate,  for  It  ap- 
plied In  terms  only  to  claims  "for  damages 
which  may  accrue  to  said  shipper  under  this 


The  suit  of  the  shipper  was  based  <hi  tbe 
common-law  liability  of  the  carrier,  not  at 
all  on  the  bill  of  lading;  the  flve^lay  limi- 
tation la  In  terms  applicable  only  to  claims 
under  the  bill  of  lading;  the  only  prorisloD 
In  the  bill  of  lading  applicable  to  clalma  for 
delay  was  void,  and  therefore  It  seems  very 
clear  that  the  five-day  llmiutlon  waa  not 
available  aa  a  defense. 

Permit  me  to  add  that  the  many  cases  omn-S 
Ing  Into  thia  *and  other  courts  show  that  this  9 
five-day  limitation  Is  unreasonably  sbort  and 
In  my  Judgment,  for  this  reason.  It  should 
be  declared  void  upon  Its  tac&  Certainly  It 
should  not  he  made  a  favorite  of  tbe  law  and 
extended  beyond  Its  strict  terms,  in  presenc» 
of  the  Act  of  Congress  approved  March  4, 
191S  (38  Stat  1196,  c  176),  declaring  that 
where  In  anch  suit  the  damage  complained  of 
Is  due  to  delay  or  damage  In  transit  by  care- 
lessness or  negligence,  "then  no  notice  of  daln 
nor  filing  of  claim  shall  be  required  as  a  con- 
ditio precedent  to  recovery."  While  tbe  case 
before  us  arose  prior  to  the  passing  of  this, 
act.  It  Is  an  Important  declaration  of  public 
policy  by  Congress,  which  should  not  b» 
overlooked. 

For  the  reasons  thus  brlefiy  stated,  I  can* 
not  concur  In  the  opinion  of  the  court. 

Ur.  Justice  McKBNNA  also  dissents. 


.m  XJ.  B.  200) 

SHABTBB  T.  HOWABD,  Auditor  of  State  of 
Oklahoma,  et  aL 


No.  S7B. 

Appeal  ahd  Bbbor  «=»78](S>-Moot  Caobe— 
Suit  to  Ehjoih  Publio  Omciits  — Ex- 

PIKATIOn    OF    TlRU. 

Id  suit  to  eDJoin  state  auditor  and  sheriff 
of  county  from  cmforcinK  tax  as  repugnant  to 
CouBtitutian  of  United  States,  term  of  office  of 
defendant  officials  having  expired,  and  their  sue- 
ceesors  having  qualified,  and  there  being  no  law 
of  state  aothorizing  revival  or  continuaDce  of 
canse  against  ancceaeors,  controversy,  after  ar- 
gument on  appeal,  has  become  merely  meot,  and 


^s>ror  othsr  essM  set  m 


•  topic  tai  KBT-HUHBBR  In  aU  Kar-Nnmband  DtSWU  SDd  iDdeiM 

D,at,z.,i-.,'^-.00'^IC 


SB  SUPBEMB  CX)URT  BSPOBTBB 


(Oct.  Term, 


Supreina  0»art  lua  no  aathortty  further  to  con- 
sider OF  dUpoK  of  It,  In  absence  of  parties  de- 
fendant, despite  Importsnce  to  people  of  state 

that  subject-matter  be  determined. 

Appeal  from  the  District  Court  of  the 
United  Statea  for  the  Eastern  District  of 
Oklahoma. 

Suit  for  InJanctloQ  by  Charles  B.  Shaffer 
■gulnst  E.  B.  Howard,  Auditor  of  the  State 
•of  Oklahoma,  and  John  S.  Woofter,  Sheriff 
■of  Creek  Connty,  Okl.  From  a  decree  re- 
fusing Injunction  and  dismissing  the  bill  for 
want  of  equity  (250  Fed.  873),  complainant 
appeals.  Decree  refersed,  and  cause  remand- 
■«d,  with  directions  to  dismiss  Ull  tor  want 
-of  proper  partlea. 

Messrs.  Malcolm  B).  Rosser  and  Oeoi^  S. 
Ramsey,  both  of  Muskogee,  Okl.,  for  appel- 
lant 

Mr.  S.  P.  FreeUns,  of  Oklahoma  Cnty,  for 
.appelleea. 

MemoraDdiim  opinion  by  Mr.  Chief  Justice 
WHITE. 

This  suit  was  commenced  against  E.  B. 
Howard,  auditor  of  the  state  of  Oklahoma, 
and  John  S.  WooHer,  sheriff  of  Creek  coun- 
ty in  that  state,  to  enjoin  such  offldalB  from 
(mfordng  a  tax  levied  under  the  law  of  Okla- 
homa on  the  ground  of  the  repngnancy  of 
sncb  tax  to  the  Coustltutlon  of  the  United 
States.  The  court  refused  aa  Injunction  and 
dismissed  the  bill  for  want  of  equity,  and 

'5  the  case  was  brought  here. 

'-*  *  Counsel  for  both  parties  having  stated  in 
answer  to  an  Inquiry  on  the  subject  submit- 
ted to  them  by  the  court  while  the  cause 
was  pending  after  argument  und^  snbmls- 
■loa  that  the  term  of  office  of  the  defendant 
officials  had  expired  and  their  niccesaors  had 


quaUfled,  and  that  there  was  no  law  of  the 
state  of  Oklahoma  authorizing  a  revivnl  or 
continuance  of  the  cause  of  action  against 
such  successors.  It  follows  that  the  con- 
troTersy  has  become  merely  tuoot  and  tbat 
we  have  no  authority  to  further  conaider  or 
dispose  of  It.  Warner  Valley  Stodc  Co.  t. 
Smith.  165  U.  S.  28,  84,  IT  Sup.  Ot  225,  41 
L.  Ed.  621;  Chandler  t.  Dlx,  IH  U.  S.  590, 
592,  24  Sup.  Ct  766,  48  L.  Ed.  112S;  PuU- 
man  Co.  v.  Croom,  231  U.  S.  ATI,  57S,  34  Sup. 
Ct  1S2,  68  I.  Ed.  375. 

True  it  ia  that  connset  in  agreeing  aa  to 
the  statement  sbove  referred  to  suggest  that, 
although  the  successors  In  ofllce  ot  Uie  for- 
mer defendants  intend  In  the  discharge  ot 
their  official  duties  to  enforce  the  tax  oom- 
plalned  of  unless  enjoined  from  doing  so^ 
nevertheless,  In  view  of  the  Importance  to 
the  people  of  the  state  that  the  subject 
matter  of  the  controversy  be  here  determin- 
ed, now  request  a  decision  of  the  pending 
cause  Irrespective  of  the  disappearance  of 
the  parties  defendant  But  the  absence  ot 
power  which  results  from  racb  disappear- 
ance cannot  be  supplied  by  the  request  re- 
ferred to,  since  after  all  It  amounts  to  hut 
a  anggestlon  that  that  be  done  which  there  la 
oo  authority  to  do  i  In  other  words  that  the 
cause  be  decided  In  the  absence  of  the  pars 
tlea  whoee  presence  Is  essential  to  it«  ded^ 
slon.  United  States  T.  Boutwell.  17  Wall. 
604,  609,  21  L.  Ed.  721 ;  United  States  ez  reL 
Bemardln  v.  Butterworth,  169  U.  B.  600,  60% 
18  Sup.  Ot  411.  42  L.  Ed.  673;  Pullman  Co. 
V.  Croom,  231  U.  S.  671,  676,  34  Sup.  Ct  1S2, 
58  L.  Ed.  375. 

It  follows  therefore  that  the  deciM  below 
must  be  reversed,  and  the  cause  be  remand- 
ed, with  directions  to  dismiss  the  bill  fi« 
want  of  proper  partlea: 

And  It  la  so  ordered. 
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Disposed  g?  at  October  Term,  1918 


(U»  V.  B.  E7») 

No.  200.  L.  a  WATSON,  aa  trustee  in  bank- 
ruptcy of  Duncan  &  Company,  F.   P.  Duncan 

-and  P.  A.  Duncan,  bankrupts,  plaintiff  In  er- 
ror, V.  George  D.  MOTLEY.  March  3.  1919. 
In  error  to  the  Supreme  Court  of  the  State  of 

.Alabama.     For  opinion   below,   see    76   South, 
147.      Mr.    Rutherford    Lopsley,    of   Anuiston, 
Ala.,  for  plointiir  la  ems. 
PER  CURIAM.     Dismissed  for  want  of  ]n- 

-iladlctlon  upon  the  anthorlty  of  section  S3T  of 
ae  Judicial  Code  (Act  March  8,  1911,  c  231, 

.86  Stat  USet,  as  amended  by  the  act  of  Sep- 
tember 6, 1916,  c.  448, 1  S;  88  Stat  726  (Comp. 

■«t|1214). 


(249  U.  S.  STS) 

No.  223.  Alfred  W.  CHURCH,  appellant,  ». 
Horace  M.  SWETTIiAND  et  aL  March  8,  1019. 
Appeal  from  the  United  States  Circuit  Court 
of  Appeal*  for  the  Second  Qrcnit  For  opin- 
ion below,  see  243  Fed.  289,  166  C.  C.  A.  60. 
Mr.  Hector  M.  HltcbinEs,  ta  New  York  City, 
for  appellant  Mr.  Daniel  P.  Hays,  of  New 
York  City,  for  appellees. 

PER  CURIAM.  Dbmiesed  for  the  want  «t 
Jurisdiction  upon  the  authority  of  (1)  SKtIaa 
128  of  the  Jndidsl  Code  (Act  March  3,  1911, 
c.  231,  36  Stat  1133  [Ojmp.  St  |  1120]) ;  Ste- 
venson V.  Fahi,  196  U.  S.  160,  106,  26  Sup 
Ct  6,  40  L.  Dd.  142;   Hull  T.  Bnrr,  284  U.  8. 


A^^OOglC 


U1S> 


712.  720,  34  Sup.  Gt  862,  CS  L.  Dd.  1567;  St. 
AnUioay'i  Chnrdi  t.  PeuDsjIvuiia  R,  B.  Co., 
287  U.  S.  B75,  077,  35  Sup.  Ct  729.  59  L.  Ed. 
1119;  Dclnware,  Lackawanna  ft  Westerii  R. 
H.  Co.  T.  Yurkonls,  23S  U.  S.  439.  444,  35  9up. 
Ct  902,  59  L.  Bd.  1S97 ;  (2)  Farrell  r.  O'Brien, 
199  U.  S.  89,  100,  25  Sup.  Ct  727,  50  L.  Ed. 
101;  Empire  State-Idaho  Mining,  etc.  Co.  ▼. 
Haulej,  205  U.  S.  220,  232,  27  Sup.  Ct  476, 
01  L.  Ed.  779;  aoodrich  t.  Ferris.  214  U.  6. 
71,  79,  29  Sup.  Ct  080,  03  r.  Ed.  914 ;  Brolan 
T.  United  Statea.  236  D.  8.  216,  218,  36  Sup. 
Ct  280,  09  L.  Ed.  644. 

<H»  D,  8.  580)  ' 

No.  306.  The  UNITED  STATES  ta  reL 
George  W.  BIU-EEMAN.  appellant,  t.  Mat- 
thew J.  LONG.  Criminal  Sheriff  ot  the  Pariah 
of  Orleana,  St&ta  of  Louisiana.  March  8,  1919. 
Appeal  from  the  IMatrict  Court  of  the  United 
States  for  the  Eastern  Diatritrt  of  Louisiana. 
Hf.  WiUiam  Winana  Wall,  of  New  Orieana, 
!«.,  for  appellant 

PER  CURIAM.  Disraiised  for  want  of  ju- 
risdiction upon  the  authority  of  Farrell  y. 
O'Brien,  199  U.  S.  89.  100.  20  Sup.  Ct.  727, 
CO  I*  Ed.  101;  Eknpire  State-Idaho  Mining, 
eta.  Co.  V.  Hanle;,  20S  U.  S.  225,  232,  27  Sup. 
Ct  476,  51  L.  Bd.  779;  Goodrich  t.  Fetrla,  214 
n.  a.  71,  79,  29  Sup.  Ct  580,  53  Ik  Bd.  914 ; 
Brolan  t.  United  Statea,  236  U.  S.  216,  21S, 
80  Sup.  Ot  280,  09  Lk  Ed.  CM. 

(!»  U.  8.  «U> 

No.  482.  DORSETT  LAND  ft  LUMBER 
COMPANT,  plaintiff  In  error,  r.  BOARD  OF 
DIRECTORS  OP  GARLAND  LEVEE  DIS- 
TRICT. March  3,  1919.  In  Error  to  tha  Su- 
preme Court  of  the  Stats  of  Aikansas.  For 
t^inioD  below,  see  203  S.  W.  33.  Mr.  WiUlam 
H.  Arnold,  of  Tezarkana,  Ark.,  for  plaintiff  in 
error.     Dismlswd  with  coots  per  stipulatioD. 


(W  U.  S.  EM) 

No.  608.  Ed  C.  LASATEE,  petitioner,  v. 
MAGNOLIA  PETROLEUM  COMPANY  et  aL 
March  3,  1919.  For  opinion  below,  lee  193  S. 
W.  773.  Messrs.  W,  E.  Pope  and  Gordon 
Boone,  both  of  Corpua  Christl,  Tez.,  and  Jamea 
R.  Dougherty,  of  Beeville,  Tei.  (Mesars.  Q.  R. 
Scott  and  Boone  &  Pope,  all  of  Corpus  Christl, 
Tei.,  and  Dougherty  &  Dougherty,  of  Beeville, 
Tex.,  of  counsel),  for  petitioner.  Meeara.  George 
C.  Greer,  of  Dallas,  Tex.,  Barry  Mobun,  of 
Washington,  D.  C,  W.  H.  Franda,  of  Dallaa, 
Tex.,  Robert  W.  Stayton,  of  Corpus  Christi, 
Tes.,  and  T.  C.  Mann,  of  Laredo,  Tex.  (Messrs. 
Kleberg  ft  Stayton,  of  Oorpas  Christi,  Tei., 
and  Hamilton  &  Maun,  of  Laredo,  Tex.,  of  coou- 
tei).  for  respondents.  Petition  for  a  writ  of 
certiorari  to  the  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  Dlatrict  of  the  Stats 
of  Tesai  denied. 


No.  784.  The  CHICAGO,  ROCK  ISLAND  ft 
PACIFIC  RAILWAY  COMPANY,  petitioner, 
y.  O.  W.  SDAY.  March  3.  1919.  For  opinion 
below,  see  Dickinson  t.  Seay,  ITS  Paa  218, 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  Sute  ot  Oklahoma  denlad, 
89  SuF.Or.— 17 
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oa  o.  8.  SM) 
No.  798.  Kate  Richards  O'HARE,  petitioner, 
V.  The  UNITED  STATES  of  America.  March 
3.  1919.  For  opinion  below,  see  258  Fed.  03& 
Petition  tor  a  writ  ot  certiorari  to  the  Unit«l 
States  anniit  Court  of  Appeals  for  the  Eighth 
Circuit  denied. 


(lU  V.  S.  ESS) 
No.  801.  FOX  TYPEWRITER  COMPANY, 
petitioner.  ■?.  August  J.  OEHRING  and  Pratt 
&  Whitney  Company.  March  8,  1919.  For 
<9inion  below,  see  201  Fed.  084.  Messrs.  Fred 
L.  Chappcll  and  Chappell  ft  Earle.  all  of  Kala- 
mazoo, Mich.,  for  petitioner,  Mr.  Hans  v. 
Briesen,  of  New  York  City,  tor  respondents. 
Petition  for  a  writ  ot  certiorari  to  the  United 
States  Circuit  Oourt  of  Appeals  tor  the  Second 
Circuit  denied. 

^~™~  (M  V.  a.  BM) 

Na812.  ATLANTA  NATIONAL  BANK,  pe- 
titioner, T.  William  A.  FULLER,  Trustee,  etc. 
March  3,  1910.  For  opinion  below,  see  254  Fed. 
Z7a  Messrs.  Jack  J.  Spalding,  and  Hughes 
Spalding,  both  of  Atlanta,  Ga.,  John  A.  Sibley, 
of  Hllledgeville,  Os.,  Daniel  McDougald,  Eu- 
gene Dodd,  and  Harry  Dodd,  all  ot  Atlanta,  Qa. 
(iilesars.  King  &  Spalding  and  Dodd  ft  Dodd, 
all  of  Atlanta,  Ga.,  of  counsel),  for  petitioner. 
Messrs.  Walter  8.  Dillon  and  J.  H.  Porter,  botii 
of  AtLinta,  Ga.  (Mr.  lAther  Z.  Boaaer,  of  At- 
lanta, Ga.,  ot  counsel),  for  respondent  Peti- 
tion tor  a  writ  ot  certiorari  to  the  United 
States  Circuit  Gonrt  of  Appeals  for  the  Fifth 
Circuit  denied. 

^"^~  (to  V.  B.  tM) 

No.  814.  NORFOLK  SOUTHERN  RAIL- 
ROAD COMPANY,  petitioner,  y.  Fnmey 
KING.  March  3,  1019.  For  opinion  below,  see 
97  S.  B.  29.  Messrs.  Robert  N.  Simma,  of  Ra- 
leigh, N.  C.  and  WlUiam  B.  Rodmss,  of  Noi^ 
folk,  Ta.,  for  petitioner.  Petition  tor  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of 
North  CaroUna  denied. 


(Ml  U.  8.  s»n 
No.  82L  n  I.  DU  PONT  DE  NEMOURS  ft 
COMPANY,  petitioner,  v.  George  O,  BRISCO. 
March  3,  1019.  For  opinion  below,  see  254 
Fed.  962.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  ot  Appeals  tor 
the  Fonrth  Circuit  denied. 

""^^  (Ml  U.  8.  «0) 

No.  817.  JAMBS  KBNNEY,  petitioner,  r. 
Hie  UNITED  STATES  of  America.  March 
3.  1910.  For  opinion  below,  see  204  Fed.  262. 
Messrs.  J.  Q.  Mahaffey,  John  J.  King,  and  W. 
L.  Entes.  all  of  Teiarkana,  Tei.,  for  petitioner. 
MeasTB.  Alex.  O.  King,  Sol.  Gen.,  of  Atlanta, 
Ga.,  and  Claude  R.  Porter,  AaM.  Atty.  Gen., 
tor  the  United  States.  Petition  tor  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  fw  the  Fifth  Clrcnlt  denied. 

^^"^  ao  V.  a.  toD) 

No.  826.  F.  R.  OLASCOCE  and  the  DeminL 
TnTeitment  Company,  petitioner,  v.  Ellis  M<P 
DANIEL  et  al.,  minors,  by  J.  O.  Cravens, 
guardian.  March  S,  1019.  For  opinion  below, 
see  175  Pac.  737.  Messrs.  William  B.  Moors 
and  George  S.  Ramsey,  both  ot  Mug' 


"'t'Wf^ic 
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fot  twtltloner.  Petition  for  ■  writ  of  c«rtlorBrl  opinion  b«Iow,  lee  32  Cal.  App.  184,  167  Pae. 
to  the  Supreme  Court  of  the  State  of  OklHhomft  1U9.  Mvssre.  U.  S.  Webb  and  John  T.  Nourse, 
denied.  both  of  San  FranciRco,  Cal.,  for  plaintiff  in  er> 


Rtt  V.  a.  «oo) 

No.  830.  LEJHIGH  VALLEY  RAILROAD 
COMPANY,  petitioner,  t.  NEW  JERSEY  FI- 
DELITY &  PLATE  GIASS  INSURANCE 
COMPANY.  March  3,  1919.  For  opinion  be- 
low,  lee  106  At].  206.  MeBsrB.  Llndle;  M.  Gar- 
rlBon,  of  New  York  City,  Gilbert  CoUina.  of 
Jener  City,  N.  J.,  Edgar  H.  Bolee,  of  Phila- 
delpliia.  Ph.,  Richard  W.  Barrett,  of  New  York 
Git7,  and  Geo.  S.  Hobart,  of  Jerae;  Cltj,  N.  J., 
for  petitioner.  Mr,  Maximiltan  M.  Stallman, 
of  Newark,  N.  J.  (Mr.  Jeremiah  F.  Hoover,  of 
Newark,  N.  J.,  of  eounael),  for  respondent.  P«- 
tlUon  for  a  writ  of  certiorari  to  the  Court  of 
Brrora  and  Appeals  of  the  State  of  New  Jersey 

(SU  D.  a.  81J)  "*-= 

No.  834.  U.  B.  BUSKIRK  and  S.  M.  Croft. 
U  partners  composing  Kentucky  River  Hard- 
wood Compan;,  plalntiEfs  in  error,  v.  Isham 
CAUDILL,  as  Administrator,  etc  Marph  3, 
1919.  In  error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky.  For  opinions  below,  •es 
182  Ky.  6S5.  206  S.  W,  867,  and  ISl  Ky.  4Ei, 
203  S.  W.  864.  Dlamlssed  with  coats,  on  mo- 
tion of  counsel  for  the  plaintiffs  In  error. 

(M>  V.  B.  B8»  — =- 

No.  — ,  Original.  Ez  parte  In  the  matter  «f 
John  F.  DEITZ,  petitioner.  March  10,  1919. 
Hotloo  for  leave  to  file  petition  for  a  writ  of 
habeas  c<npna  herein  denied. 


No.  — ,  Original.  STATE  OF  GEORGIA, 
eoinplalnant,  v.  STATE  OF  SOUTH  CARO- 
LINA. March  10,  1919.  Motion  tor  leave 
file  bill  of  complaint  herein  granted,  and  pro- 
cess ordered  to  issue  returnable  on  the  first  day 
of  the  next  term. 

No.  -~-,  Original.  Ex  parte  In  the  matter 
of  the  UNITED  STATES,  petitioner.  March 
10,  1919,  Motion  for  leave  to  file  petition  (ot 
writs  of  prohibition  and  mandamus  herein 
granted  and  a  rule  to  diow  cause  awarded  te- 
tumable  Monday,  April  14,  next 

(H>  V.  a.  «8«  -— ^— 

No.  161.  SOUTHERN  PACIFIC  COMPA- 
NY, plaintiff  In  error,  v.  John  NEWMAN. 
Marcli  10,  1919.  In  error  to  the  Superior  Court 
of  Los  Angeles  County,  State  of  California. 
Messrs.  Henry  T.  Gage  snd  William  I.  Gilbert, 
both  of  Los  Angeles,  CaL,  for  plaintiff  in  e 

PER  CURIAM.  Dismissed  tor  the  want  of 
Jurisdiction  upon  the  authority  of  section  237 
of  the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
30  Stat.  1156),  aa  amended  by  the  act  of  Sep- 
tember 6,  1916,  c.  446.  I  2.  39  SUt  726  (Comp. 
St.  I  1214). 

(M)  D.  a.  Bl)  ^^^ 

No.  208.  The  STATE  OP  CALIFORNIA, 
plaintiff  in  error,  v.  MONO  COUNTY  IRRl. 
CATION  COMPANY.  Mardi  10,  1919.  In 
«-ror  to  the  District  Court  o(  Appeal.  Third 
Apjellau   DlatHut.    Stale   ol  Calit'jrula.      Far 


PER  CURIAM.  Dismissed  for  the  want  of 
jurisdiction  upon  the  authority  ot  section  237 
of  the  Judicial  Code  (Act  ilnrch  3.  1011.  t 
231,  36  Stat.  115U).  as  amended  by  the  act  of 
September  6,  1S16,  c  448,  I  2,  39  Stat.  Uti 
(Comp.  St.  I  1214). 

..  209.  The  STATE  OF  CALIFOKNIA. 
plaintiff  in  error,  v.  PACIFIC  POWER  COM- 
PANY. March  10,  1919,  In  error  to  the  Dis- 
trict Court  of  Appeal,  Third  Appellate  Dis- 
trict, State  of  California.  For  opinion  below, 
see  32  Cal.  App.  175,  162  Pac  643.  Messrs. 
U.  S.  Webb  and  John  T,  Nourse,  both  of  San 
Francisco,  Cal.,  for  plaintiff  io  error. 

PER  CURIAM.  DUmissed  tor  the  want  ot 
jurisdiction  upon  the  authority  of  section  237 
ot  Uie  Judicial  Code  (Act  March  3,  1911,  c.  231, 
86  SUt.  1156),  as  amended  by  the  act  of  Sep- 
tember 6.  1916,  c.  44S,  f  2,  39  Stat  726  (Comp. 
St.  I  1214). 

No.  439.  William  P.  RICHARDSON,  plain- 
tiff in  error,  t.  LIBERTY  OIL  COMPANY  et 
aL  March  10,  1919.  For  opinion  below,  ae* 
143  Le.  130,  78  South.  326.  Mr,  E.  J.  Jacquet, 
of  New  Orleans,  La.,  for  plaintiff  in  error.  Mo- 
tion to  dismiss  denied. 

"""■"  (MS  u.  s.  Et»; 

No.  043.  Gideon  M.  FREEMAN,  petitioner, 
V.  The  UNITED  STATES  of  America.  March 
10,  1919.  For  opinion  below,  see  243  Fed.  353. 
156  0.  C.  A,  133.  Mr.  C.  W.  Pendleton.  Jr.. 
ot  Los  Angeles,  CaL.  for  petitioner.  The  At- 
torney General,  for  the  United  States.  Peti- 
tion for  «  writ  of  certiorari  to  the  United  State* 
Circuit  Court  of  Appeal*  for  the  Ninth  Circuit 

'  (W  C.  a.  EBU 

No.  606.  H.  A.  JASTRO  et  al.,  plsintilts  la 
error,  v.  Eliaa  FRANCIS  et  al.  March  10, 
1919,  In  error  to  the  Supreme  (Tourt  ot  the 
State  of  New  Mexico.  For  opinion  below,  sea 
172  Psc,  1139.  Messrs.  Alonso  B.  McMillen, 
of  Albuquerque,  N.  M.,  and  Alex  Britton  and 
Evans  Browne,  both  of  Washington,  D.  C.,  tor 
plaintiffs  in  error.  Mr.  Bernard  S.  Rodey,  of 
Albuquerque.  N.  M.,  for  defendant  in  error. 

PER  CURIAM.  DiBmiased  for  want  of  ]n- 
rlsdiction  upon  the  authority  of  Farrell  v. 
O'Brien,  199  U.  S.  89.  100,  25  Sup.  Ct.  727, 
00  L  Ed.  101;  Empire  State-Idaho  Mining, 
etc.,  Co,  V.  Hanley.  200  U.  S.  22S,  232,  27 
Sup.  Ct.  476,  61  L.  Ed.  T79;  Goodrich  v. 
Ferris,  214  U.  S.  71,  79,  29  Sup.  Ct.  680,  S3 
L  Ed.  914;  Brolan  v.  United  States,  236  U.  S. 
216,  218,  35  Sup.  Ct  286,  68  L.  Ed.  044. 


(»9  D.  B.  Kit 
No.  682.  Bessie  TYRRELEi,  etc.,  petitioner, 
v.  Charles  B.  SHAFFER  et  aL  March  10, 
1919.  On  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Oklahoma.  For  opinion 
below,  see  174  Pac  1074.  Messrs.  Henry  B. 
Martin  and  Bitbsrd  Clyde  AUeiL  both  ol  Taim, 


r.OOg[C 


ins) 


UBMORANDUM  DECISIONS 


OkL,  lot  petltianer.  Meaars.  Malcolm  BL  Booa- 
«r,  of  Muakogee,  OkL,  and  WilUam  S.  Oocliran, 
ot  Tulaa,  OkL,  for  respandents. 

PER  CUBIAM.  Affirmed  upon  th«  authoiitr 
of  QUcreaw  t.  McOnUouKh  et  aL,  240  U.  S.  178, 
89  Sap.  Ct.  196,  68  L.  Ed.  M7.  d«cld«d  Much 

8,  1909.  

<M  O.  B.  (00)  ~^^ 

No.  810.  AMERICAN  RAILBOAD  COM- 
PANY or  POETO  RICO.  petiUoner,  t.  The 
PEOPLE  OF  PORTO  RICO.  Mardi  10.  1919. 
Tor  opinion  below,  see  251  Fed.  369.  Mr.  Fran- 
da  B.  Dexter,  ol  San  Jaan,  P.  R.,  for  petl- 
Uoner.  Measra.  Edward  8.  Balle;,  of  Waah- 
IngttK),  D.  C,  and  Hovard  L.  Eem.  of  San 
Jnan,  P.  R.,  for  the  People  of  Porto  Rico.  Pe- 
tition for  a  writ  of  certiorari  to  the  United 
Statea  Circnit  Oonrt  of  Appeala  for  the  First 
Circuit  denied. 
(SU  O.  8.  601)  ^"^^ 

No.  818.  Francea  B.  FOSTBR,  aning  for  ber^ 
■•If  and  aurTiTiiie  children  of  A.  O.  Foater,  de- 
ccaaed,  petitioner,  t.  J.  L.  IiANCASTER  and 
Pmf]  WJEht,  rccelTera,  etc.  Harch  10,  1919. 
For  opinion  below,  aee  280  Fed.  S.  Mr.  W. 
H.  Winter,  of  El  Paso,  Tex.,  for  petitioner. 
Mr.  George  Thompaon,  of  Ft.  Worth,  Tex.,  for 
reapondenta.  Petition  tor  a  writ  of  certiorari 
to  the  United  Statea  Circuit  Court  of  Appeals 
for  the  Fifth  Circnit  danled. 
tfO  V.  e.  «M)  ^— • 

No.  823-  The  CHICAGO,  BOCK  ISLAND 
A  PACIFIC  RAILWAY  COMPANY,  petitlon- 
•r,  T.  J.  F.  McBRIDB.  March  10,  1919.  For 
ft^nlon  below,  see  208  S.  W.  149.  Mr.  Thomaa 
S.  Bnzbee,  of  Little  Rock,  Ark.,  for  petitioner. 
Messrs.  liiomas  M.  Seawell  and  Frank  Pac«, 
both  of  little  Rock,  Ark.,  for  respondenL  Peti- 
tlMi  for  a  writ  of  certiorari  to  th«  Supreme 
Coart  of  the  State  of  Arkansas  denied. 

(H*  D.  a.  m)  ■^— 

Ho.  824.  RAILROAD  COMMISSION  OF 
THE  STATE  OP  CALIFORNIA.  peUtiooer,  v. 
J.  C.  ALLEN  et  al.  March  10,  1919.  For  opin- 
ion below,  see  175  Fac.  488.  Mr.  Douslaa  Brook- 
man,  of  San  Francisco,  Cal.,  for  petitioner. 
MeasTB.  Henr?  Goodcell  and  Hugh  I*  IKckson, 
both  of  San  Bernardino,  Cat.,  for  respondents. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  California  denied. 

an  u.  8.  «i)  ■^— 

No.  820.  ELGIN,  JOLIET  &  EASTERN 
RAILWAY  COMPANY,  petitioner,  t.  The 
UNITED  STATES  of  America.  March  IQ, 
1919.  For  opinion  below,  see  253  Fed.  907. 
Hr.  WUlIam  D.  McKensie,  of  Chicago,  IlL,  for 
petitioner.  Mr.  Alex.  O.  King.  SoL  Gen.,  of 
Atlanta,  Ga.,  for  the  United  States.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cii^ 
cult  denied. 

on  D.  B.  on) 

Na  827.  Joseph  P.  EEEFE,  trustee,  etc, 
petitioner,  ».  WORCESTER  TRUST  COM- 
PANY. March  10,  1919.  For  opinion  below, 
aee  2R3  Fed.  638.  Ur.  Arthur  T.  jDhn«>ii,  of 
Boaton,  Mass.,  for  petitlouer.  Mr.  Bdmimd  K. 
Anold,   of    Biwtua,    Mass.    (Msun.    t'eHbudjr, 


Arnold,  Batchelder  A  Lather,  of  Boston,  Masa., 
of  counsel),  for  respondent.  Petition  tor  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  App«ala  for  the  First  C^cuit  denied. 

""""^  (M  U.  8.  lOO 

No.  829.  J.  r.  WEEKS  et  al.,  petitioners,  t. 
The  ATCHISON,  TOPEELA  A  SANTA  TA 
RAILWAY  COMPANY.  Mardi  10,  I91S. 
For  opinion  below,  see  2S4  Fed.  G13.  Mr.  Geo. 
Wallsce,  ot  Rockville  Center,  N.  Y.,  for  petition- 
era.  Messrs.  Gsrdiner  Lathrop,  of  Chicago,  IlL, 
J,  W.  Terry,  of  Galveston,  Tei.,  and  A.  H.  Cul- 
well,  of  El  Paso,  Tex.  (Messrs.  Tumey,  Gul- 
well,  Hollida;  A  Pollard,  of  El  Paso,  Tex.,  ot 
eouDsel),  for  respondent.  Petition  for  a  writ  ot 
certiorari  to  the  United  States  Circuit  Court 
of  Appeala  for  the  Fifth  <Srcult  denied. 

"~^^^  an  V.  8.  SH) 

No.  831.  CANADIAN  NORTHERN  RAIL- 
WAY COMPANY,  petitioner,  t.  Gui  EGGEN, 
Mardi  10,  1919.  For  opinion  below,  sea  29S 
Fed.  937.  Petition  for  a  writ  of  certtorari  to 
the  United  States  (Xrcuit  Court  of  Appeals  for 
the  Eighth  (^rcult  gisnted. 

"  (M»  V.  B.  Ml) 

No.  886.  John  RUDOEf  H,  petitioner,  t. 
The  UNITED  STATES  of  America.  Mardt 
10,  1919.  For  opinion  below,  aee  206  Fed.  990^  . 
Mr.  Alexander  S.  Dreacher,  ot  Brooklyn,  N.  T. 
(Mr.  Isidore  Oahlag,  of  Brooklyn,  N.  X.,  ot 
counsel),  for  petitioner.  Mesata.  John  Lord 
O'Brian  and  Alfred  Bettman,  Spedal  Assls. 
AttT.  Gen.,  for  the  United  States.  Petition  top 
writ  of  certiorari  to  the  United  States  Circuit 
Court  ot  Appeala  lot  the  Second  Gircoit  denied. 


(M  D,  s.  ODD 
No.  839.  The  CINCINNATI,  NEW  OB- 
LEANS  A  TEXAS  PACIFIC  RAILWAY  COM- 
PANY, petitioner,  t.  WiUiam  SHERIDAN. 
March  10,  1919.  Messrs.  Edward  Colston  and 
George  Hoadly,  both  of  Cincinnati,  tor  peti- 
tioner, Messrs.  R.  B.  Caaaell,  of  Harriman, 
Tenn.,  and  J.  H.  Frantz,  and  Charles  M.  Sey- 
mour, both  of  Enoxville,  Tenn.,  for  respondent. 
Petition  tor  a  writ  of  certiorari  to  the  Snprents 
Court  of  th«  State  of  Tennaaaee  denied. 


(U)  U.  S.  SU} 
No.  842.  George  R.  BROADWELL,  peti- 
tioner, T.  The  BOARD  OF  COUNTY  COM- 
MISSIONERS OF  CARTER  COUNTY,  OKL. 
March  10,  1919.  For  opinion  below,  see  ITS 
Pac  828.  Petition  for  a  writ  ot  certiorari  to 
the  Supreme  Court  ot  the  State  ot  Oklahoma 

^~~'  W»  U.  B.  ton 

No.  844.  The  COMMONWEALTH  OF 
MASSACHUSETTS,  petitioner,  v.  The  LIQ- 
UID CARBONIC  COMPANY.  March  10, 
1919.  For  opinion  below,  see  121  N.  £:.  S14. 
Messrs.  Henry  0.  Attwlll,  of  Boston,  Mass.,  and 
Wm.  Harold  Hitchcock,  Asst.  Atty.  Oen.,  for 
petitioner.  Messrs.  Charles  A.  Snow  and  ^1- 
Ham  P.  Everts,  both  of  Boston,  Mass.,  for  r^ 
spondent.  Petition  tor  s  writ  of  certiorari  to 
the  Supreme  Judicial  Ouurt  of  tha  BtaU  U 
Ma»«chu«Mt.  d«a.d.^  A^^OOOIC 


Sg  SDPREHB  CODBT  BBPORTEB 


I.  M) 


No.  867.  H.  B.  SriRCHNEIR,  petitioner,  t. 
The  DNITED  STATES  ot  America.  March  10, 
1919.  Tor  opinioD  below,  see  2S5  Fed.  301. 
PetlUoti  lor  a  writ  of  certiorari  to  the  Cnited 
States  Circuit  Couri:  ot  Appeal*  for  the  Fourth 
Circuit  granted. 

(248  tJ.  8.  603) 

No.  858.  The  CITY  OF  NEW  YORK,  peti- 
ttoner,  y,  Arthur  Gartner  HUME,  as  receiver, 
etc  March  10,  1010.  For  opinion  below,  see 
255  Fed.  488.  Mr.  William  I'.  Burr,  of  New 
York  Cit?,  for  petitioner.  Mr.  Joseph  A.  Kel- 
logg, of  New  York  City  (Mr.  Arthur  Carter 
Hume,  of  New  York  City,  of  counsel),  for  re- 
spondent Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied. 

<W9  O.  B.  «0S)  '" 

No.  859.  L.  P.  LARSON,  JR..  COMPANY, 
petitioner,  t.  MINT  PRODUCTS  COMPANY. 
Uarch  10,  1919.  Mr.  George  I.  Haight,  of  Chi- 
cago, III  (Meeara.  Charles  H.  Alilricb,  of  Chi- 
cago, lU.,  and  Frank  F.  Reed,  of  Minneapolis, 
Minn.,  of  counsel),  for  petitioner.  Mr.  James  R. 
Offield,  of  Cbicago,  111.,  for  respondent.  Petl- 
tioa  for  a  writ  of  certiorari  to  the  United  States 
Qrcuit  Court  of  Appeals  tor  the  Seventh  Cir- 
cuit denied.  For  opinion  below,  see  257  Fed.  270. 
(119  U.  S.  COS)  ™       " 

No.  661.  Chariea  K.  DUNCAN,  as  tnurtee, 
etc.,  petitioner,  v.  AMERICAN  TRUST  & 
SAVINGS  BANK.  Mareh  10,  1910.  For  opin- 
ion below,  see  251  Fed.  7S0.  Messrs.  Claude  D. 
Bitter  and  W.  J.  Vfynn,  both  of  Birmingham, 
Ala.,  for  petitioner.  Mr.  Fbmey  Joboston,  ot 
Birmingham,  Ala.,  for  respondent.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied. 

on  D.  S.  B»)  ^= 

No.  863.  The  PENNSYLVANIA  EAIL- 
BOAD  COMPANY,  petitioner,  t.  KITTANING 
IBON  &  STEEL  MANUFACTTURING  COM- 
PANT.  March  10,  1019.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State 
of  FeaD*;lTania  granted.  For  opinion  below, 
see  263  Pa.  200,  lOa  AtL  207. 


(Oct  Term, 
(M9  n.  s.  «ai 
No.  882.  David  J.  EBEUZEB,  petltiinieT,  r. 
The  UNITED  STATES  of  America.  Mard> 
10,  1019.  For  opinion  below,  see  254  Fed.  34. 
Messrs.  S.  Mafner  Wallace  and  Sheperd  Bar- 
clay, both  of  St  Louis,  Mo.,  for  petitioner,  Mr, 
Claude  R.  Porter,  of  Centerville,  Iowa,  Asat, 
Atty.  Gen.,  for  the  United  States.  Petition  for 
a  writ  ot  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  tor  tbe  Eighth  Circuit  denied. 


(I4»  U.  S.  «H> 

No.  884.  The  ST.  CHARLES  AMUSF^ 
MENT  &  TRANSPORTATION  COMPANY, 
petitioner,  v.  Ludwig  B.  ELHABDT  et  al. 
March  10,  1910.  For  opinion  below,  see  254 
Fed.  275.  Mr.  Lowrie  a  Barton,  of  Pittsburgh, 
Pa.,  for  petitioner.  Messrs.  H.  O.  Mead,  T.  A. 
Wright,  Robt.  M.  Jones,  and  Will  D.  Wright, 
all  of  Knoiville,  Tenn.,  (or  respondents.  I'eti- 
tion  for  a  writ  of  certiorari  to  the  Uniled  States 
Circuit  Court  of  Appeals  (or  the  Eighth  Circuit 
denied. 


<ta  U.  S.  «H) 
No.  885.  Samuel  BERNSTEIN,  petiHoner, 
T.  The  UNITED  STATES  of  America,  March 
10,  1010.  For  opinion  below,  see  254  Fed.  967. 
Mr.  Robert  H.  Tnlley,  of  Richmond,  Vs.,  for 
petitioner.  Mr.  Claude  R.  Porter,  Asst.  Atty, 
Gen.,  for  the  United  Stntra.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
o(  Appeals  for  the  Fourth  Circuit  denied. 


aa  n.  s.  G19) 
No.  102.  DOUGlJiS  PARK  JOCKEY 
CLUB,  plaintiff  in  error,  v.  T.  H.  TALBOTT 
et  aL,  composing  Kentucky  State  Racing  Com- 
mis^on.  March  13,  1019.  In  error  to  the 
Court  of  Appeals  of  the  State  of  Kentucky.  For 
opinion  below,  see  173  Ky,  685,  101  S.  W.  474. 
Mr.  John  Bryce  Baakin,  of  Louisville,  Ky., 
for  plaintiff  In  error.  Messrs.  John  T.  Shelby, 
Robert  L.  Northcutt,  and  John  Craig  Shelby, 
alt  of  Lexington,  Ky.,  for  defendant  in  error. 
Diamimed  with  coats  per  stipulaCion. 


DintizPdbyGoO^le 


STATE  OP  SOUTH  DAKOTA  r.  COLLINS 
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oa  D.  8.  to:) 

PEOPLE  OF  STATE  OF  NEW  ZOBK 
STATE  OP  NEW  JEESBT  «t  »L 


No.  S. 
CoDKTs  4=sS7&— Obioinal  Suit  m  Supxeuk 

COOBI^-TAEIKa  FUETIIEB  TESTDfOnT. 

TakiDg  of  further  proof,  deemed  proper,  rel- 
atlTe  to  metboda  of  Bewerage  dUpotal  and  aa 
to  preapnt  degree  of  pollution  of  waters  of  New 
York  Harbor,  ordered  la  an  original  suit  in  the 
Supreme  Court  between  stntea  and  sewerage 
commissioners  i  It  havlDg  been  begun  ten  years 
before  final  argument,  and  the  taking  of  testl- 
monj  having  closed  Bts  jaxt  before  anch  argu- 

Orlginal  suit  by  the  People  of  the  State  of 
New  York  against  the  State  of  New  Jersey 
and  the  Passaic  Valley  Sewerage  Commis- 
sioners. Taking  of  further  testimony  author- 
ized, and  CBQse  restored  to  docket. 

See,  also,  36  Sup.  Ct  207. 

Messrs.  Charles  E.  Hugbes,  Matulce  B. 
Dean.  William  A.  McQuald,  and  WUUam  J. 
CSulIlTan,  all  of  New  Tork  Olty,  and  Uer- 
ton  El  Lewis,  of  Rochester,  N.  Y.,  for  People 
of  State  of  New  Xork. 

Mes.srs:  Adrian  Rlker.  Robert  H.  McGar- 
ter,  and  Chandler  W.  Biker,  all  of  Newark, 
N.  3.,  and  John  W.  Wescott,  of  Ctamden, 
N.  J^  for  defendants. 

Ur.  Chief  Justice  WHITE! 

This  cause  came  on  to  be  beard  at  this 
term  and  was  argued  by  counsel :  and  It  ap- 
pearing that  the  suit  was  began  by  bill  filed 
October  17.  1908.  that  anawer  was  filed  Janu- 
ary 24,  IQOd,  and  that  the  cause  was  pnt  at 
Issue  by  replication  filed  November  8,  1909; 
that  the  taking  of  testimony  was  begun  on 
June  26,  1911,  and  closed  on  June  27.  1913, 
more  than  Ave  years  before  tbe  final  argn- 
ment  of  tbe  cause  In  this  court;  and  the 
court  deeming  it  proper  that  additional  and 
supplemental  proofs  should  be  taken  for  the 
following  purposes: 

It  is  ordered  that  the  defendants  may  pro- 
ceed with  all  convenient  dispatdi  to  take  the 
testimony  of  not  exceeding  three  sanitary  or 
mglneertng  experts,  deemed  by  them  beat 
qualified,  concerning  the  following  subject- 
matters: 

(1)  Any  practicable  modification  of  the  pro- 
posed system  of  sewage  disposal  of  the  Pas- 
saic Valley  Sewerage  Commissioners,  either 
as  to  construction,  arrangement,  or  opera- 
tion, and  the  nature  and  character  of  sani- 
tary or  engineering  appliances  that  may  be 
added  thereto  or  Introduced  therein,  in  order 
to  lessen  the  alleged  polluting  effect  of  the 
^nent  upon  the  waters  of  New  Tork  Har- 
bor. 


(2)  Any  practicable  ^dan  of  sewage  tftvos- 
al  or  treatment  capable  of  being  applied  to 
the  sewage  of  the  city  of  Now  York  and  the  g 
several  boroughs  thereof  In  order  *to  lessen  ■ 
the  alleged  polluting  effect  of  said  sewage 
upon  the  waters  of  New  York  Harbor. 

(3)  Additional  testimony  (to  Uie  extent  rea- 
sonably practicable  within  the  time  herein 
limited)  as  to  the  present  degree  of  pollution 
of  the  waters  of  New  York  Harbor.  Including 
those  parts  affected  or  to  be  affected  by  the 
proposed  Passaic  Valley  sewerage  system 
and  by  the  sewage  of  the  dty  of  New  York ; 
and  the  change,  if  any.  In  the  degree  of  cnich 
pollution  since  the  time  to  which  the  testi- 
mony heretofore  taken  relates. 

The  taking  of  the  above  testimony  by  tbe 
defendants  as  stated  tn  paragraphs  1  and  2, 
Including  also  any  testimony  which  said  de- 
fendants may  choose  to  offer  on  the  subject- 
matter  specified  In  paragraph  3,  shall  be  con- 
cluded on  or  before  the  fifteenth  day  of  June 
nexL 

The  complainant  shall  thereupon  t>e  au- 
thorized to  take  the  testimony  of  not  exceed- 
ing three  sanitary  or  engineering  experts  as 
sped  fled  in  paragraphs  1  and  2,  Including 
sudi  proof  as  they  may  elect  to  offer  on  the 
subject-matter  covered  by  paragraph  8,  the 
testimony  relating  to  these  subjects  to  be 
concluded  on  or  before  the  fifteenth  day  of 
August  next. 

The  defendants  may  thereupon,  If  they  are 
so  advised,  recall  in  rebuttal  the  sanitary  or 
engineering  experts  who  may  have  been  exam- 
ined by  them  In  accordance  with  paragraphs 
1  and  2.  and  may  also  Introduce  rebuttal  evi- 
dence relating  to  the  subject-matter  of  para- 
graph 3,  all  sncb  tesUmwiy  in  rebuttal  to  b« 
concluded  on  or  before  tbe  fifteenth  day  of 
September  next. 

James  D.  Maber,  Esq.,  of  tbe  District  of 
Columbia,  Is  hereby  appointed  a  commission- 
er to  take  and  return  the  above-mentioned 
testimony,  with  tbe  powers  of  a  master  In 
chancery  as  provided  in  the  rules  of  this 
court 

This  cause  Is  hereby  restored  to  the  docket 
for  further  argument  on  a  day  to  be  Qxed  up- 
on the  coming  In  of  tbe  said  testimony. 


No.  10.  Orifiual. 

States  ^=7S— Statk  Tbiasubck— Lubujti 
n)B  INTVBBBT  on  PonDS. 
l^e  treasurer  of  South  Dakota  Is  liable  to 
it  for  Interest  received  by  him  on  Its  money 
deposited  in  banks ;  its  Constitution  providing 
thst  he  sliall  not  receive  any  fees  or  peniuisitea 
for  performance  of  any  duties  connected   with 
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fall  ofSce;  ud  Pol.  Code  S.  D.  W0&,  |  833,  pro- 
Tiding  all  moneys  beloafinc  to  the  state,  do- 
posited  in  bantu  by  Ita  treseorer,  shnU  be  do- 
poalted,  Dot  to  his  credit  a*  an  iodiTidual,  but 
In  hia  Dame  as  state 

In  Equity. 

Snlt  b;  ttae  State  of  SonOi  Dakota  against 
Cbarles  B.  Collins.    Judgment  tor  plaintiff. 

Messrs.  Clarence  C.  Caldwell  and  Edward 
EL  Wagner,  both  of  Stoux  Falls,  S.  D.,  for  the 
^  State  of  South  Dakota. 

•  'Mr.  Justice  McEENNA  deltTered  the  opin- 
ion of  the  Court. 

Suit  bj  the  state  of  South  Dakota  for  an  ac- 
counting and  to  recover  from  defendant  in- 
terest received  by  him  as  treasurer  of  the 
the  state  upon  moneys  of  the  state  deposited 
by  him  In  various  banka. 

There  Is  no  dispute  about  the  facta,  which 
mre  detailed  at  very  great  length  In  th«  bill 
of  complaint. 

CoUina  was  treasurer  for  four  years,  be- 
ginalng  January,  19(^.  Aa  such  he  was  en- 
titled to  the  salary  of  (1,800  a  year,  and  It  Is 
provided  by  the  Constitution  of  the  state  that 
oeltber  the  treasurer  nor  any  other  officer  of 
the  state  shall  "receive  any  tees  or  perQulsttes 
whatever  for  the  performance  of  any  duties 
connected  with  his  office."  And  there  are 
statutory  provisions  supplementing  the  Con- 
■tltulion,  one  of  which  is  that: 

"All  moneys  belongini  to  the  state,  deposited 
In  banks  by  cbe  atate  treasurer  shall  be  de- 
posited not  to  his  credit  as  an  individual,  but 
In  his  name  an  itste  treasurer,  and  not  other- 
wise." Section  333,  Revised  PoUtical  Code  of 
1903. 

It  Is  alleged  that  defendant  received  the 
sum  of  $10,000  and  more,  and  It  Is  prayed 
that  he  be  required  to  make  a  full  and  correct 
accounting  of  tbe  moneys  received  by  him 
■nd  wrongfully  withheld  from  tbe  state. 

Defendant  answered  as  follows: 

"I  hereby  deny  the  allefation  as  set  forth  in 
the  complaint  and  plead  not  guilty  to  the  charge 
of  misappropriating,  withholding  or  converting 
to  my  personal  nse  any  money  belonging  to  the 
state  of  South  Dakota  during  my  term  of  of- 
flce." 

On  motion  of  plaintiff  a  referee  was  ap- 
pointed to  take  the  testimony  on  Its  part  and 
Uiat  of  defendant  and  make  findings  and  rec- 
ommendations. 

On  May  9.  1918,  the  referee  made  return  of 
his  proceedings,  with  the  evidence  adduced, 
8  from  which  he  concluded  as  follows: 

*  "That  between  January  J,  1903,  and  Janu- 
ary 10,  1907,  there  was  paid  to  the  defendant  as 


interest  upon  the  moneys  of  the  state  of  Sonth 
E>akota,  which  was  received  by  him  ss  Creasaret 

of  said  state,  and  paid  to  him  on  deporits  In 
the  several  banke  above  aamed,  iotereit  amount- 
ing to  (32,094.27;  that  said  sum  was  received 
by  the  detendaat  aa  interrat  upon  tbe  public 
moneys  o(  the  state  of  South  Dakota  deposited 
by  him  as  such  state  treasurer  in  said  banks  in 
excess  of  hia  salary  and  all  other  sums  due  him 
from  said  state  aa  atate  treasurer,  and  that  the 
same  was  received  and  retained  by  him  and  he 
rendered  no  account  thereof  to  the  plaintiff  nor 
any  of  Ita  olEcers  and  paid  no  part  of  thr  same 
to  the  plaintiff  or  any  of  Its  officers,  and  that 
the  said  defendant  appropriated  the  caid  sum  to 


And  the  referee  recommended  that  Judg- 
ment be  entered  In  favor  of  plaintiff  and 
against  defendaut  In  the  sum  of  (32,0»L27, 
with  Interest  thereon  at  the  rate  of  7  per 
cent,  per  annum  from  JanuaT  1,  1907,  and 
for  plaintiff's  costs  and  disbursements  of  the 
suit. 

Tbe  case  was  pat  down  for  argument  and 
subseqoently  submitted  on  brief,  the  defend- 
ant filing  none. 

Counsel  for  the  state  submits  quite  a  long 
argument  to  sustain  tbe  report,  with  cita- 
tion of  authorlttes  to  establish  the  liablUt; 
of  defendant.  It  Is  not  Decessary  to  review 
them.  There  is  no  doubt  of  defendant's  li- 
ability. He  has  not  appeared  to  contend  to 
tbe  contrary,  and  at  the  taking  of  the  tee- 
tlmony  his  defense  or  extenuation  was  that 
bo  acted  upon  his  faith  In  a  decision  of 
the  Supreme  Court  of  Colorado,  and,  to  evade 
or  to  withbcdd  aid  from  any  possible  crim- 
inal prosecution,  he  declined  to  answer  in  re- 
gard to  transsctians  concerning  the  re- 
ceipt of  interest  on  tbe  public  moneys  he  had 
deposited  in  various  banks. 

Purther  discussion  Is  unnecessary.    The  Sn-  ^ 
preme  Court  of  the  state  has  decided  (Decern-  ^ 
ber  4,  1017J,  construing  'section  333,  supra,  • 
and  other  statutory  provisions,  that  In  cases 
like  tliat  at  l>ar  it  is  state  funds  tliat  are  de- 
posited and  that  earn  the  Interest  and  not 
the  money  of  the  treasurer,  and  that,  there- 
fore, the  interest  becomes  a  mere  Increment  at 
the  principal  fund  and  when  it  is  paid  to  the 
treasurer  it  la  in  effect  paid  Into  the  stste 
treasury  and  the  treasurer  becomes  liable  for 
It.    State  V.  Schamber  et  al..  3B  S.  D.  492,  16S 
N.  W.  241,  L.  B.  A.  IQISB,  803. 

Tbe  report  of  the  referee  Is  apitroved  and 
judgment  directed  to  be  entered  against  de- 
fendant in  the  snm  of  $32,094.27  witb  In- 
terest tliereon  at  tbe  rate  of  7  per  cent, 
per  annum  from  January  1,  1907,  and  for 
costa  and  disbursements  of  the  solL 
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1.  BAKZItmOT  ^9lOO(l)  - 


AOIUDIOATIOR- 


AdjDdlcadou  in  bankniptcy,  while  eatabliah- 
inf  «■  RgaliMt  the  world,  for  the  purpose  of  «d- 
mlaiiterliif  tlie  debtor's  property,  bU  status  as 
a  bankrupt,  Is,  like  other  sdjadicstions  In  rem 
not  res  Judicata  as  to  the  facts  or  the  lub- 
sidlary  qneatkins  of  law  on  which  It  la  based,  ex- 
cept as  between  the  parties  to  the  proceedlus  or 
prifies  thereto,  and  eo  not  as  to  the  facta  found, 
that  the  debtor  bad  been  Insolvent  for  s  certain 
time,  and  while  so  Insolvent  bad  mads  certain 
preferencea. 
2.  BAnKBUFTCT  ^=3100(1)  —  Adjtidioatioh — 

Fakties  BoniTD. 
ne  mere  right  of  any  creditor  noder  Bank- 
mptcy  Act,  {(  ISb,  G9f  (Comp.  St.  J|  9a02, 
0648),  to  Intervene  in  the  bankruptcy  proceed- 
ings, and  join  in  or  contest  the  petition,  not  be- 
ing Blerdsed,  is  not  equivalent  to  intervention, 
making  him  a  iiartr,  but  he  remains  a  stranger 
thereto,  and  so  not  bound  by  the  adjudication, 
except  as  declaring  the  debtor's  status  as  a  bank- 


Action  by  D.  Llofd  Johnson,  tmatee  of  the 
St.  Loula  CbemtcBl  Compaor,  bankrupt, 
against  tHe  Gratiot  County  State  Bank. 
Jadginent  for  plaintiff  waa  affirmed  by  the 
Supreme  Court  of  Michigan  (193  Mich.  452, 
leo  N.  W.  544),  and  defendant  brings  cei> 
btlorari.     Reversed. 

*  •Mesara.  WlUlam  L,  Carpenter  and  Elliott 
O.  Stevenson,  both  of  Detroit,  Mich.,  for  pe- 
titioner. 

MessTB.  Edward  J.  Holnet,  of  St.  Johna, 
Mich.,  and  William  A.  Bablke,  of  Alma. 
Ulch.,  for  respondent 

Bfr.  Justice  BRANDEIS  deUvered  the  opin- 
bm  of  the  Court 

The  trustee  In  bankniptcy  of  the  SI:.  I^uls 
Cbemical  CompaDy  brought  snlt  In  a  atate 
court  of  Mldilgan  agKlnst  the  Oratiot  County 
State  Bank  to  recover,  as  lUegKl  preferencea, 
pa^mentB  made  to  It  within  (our  months  be- 
fore the  OUng  of  the  Involuntary  petition. 
The  bank  denied  the  allegation  that  the 
Chemical  Company  was  insolvent  when  the 
payments  were  made.  To  establish  that  fact, 
the  trustee  offered  In  evidence  the  adjudlca- 

StloD  together  with  the  petition  on  which  it 
was  based  and  the  q^edal  master's  report 

•  whldi  It  confirmed.  The  latter  found  'that 
ths  debtor  had  been  insolvent  for  tour  months 


had  made,  while  so  Insolvent,  certain  pref- 
erences. The  bank  waa  not  actually  a  par- 
ty to  the  baukruptcy  proceedings  and  had 
taken  no  part  therein.  The  trial  court  held 
that  this  evidence  was  not  only  admlsstblo 
but  established  conclusively  that  the  d<i>tor 
waa  Insolvent  throughout  the  four  months; 
and  it  altered  judgment  for  the  trustee 
which  was  affirmed  by  the  Supreme  Court 
of  IMlchlgan.  Johnson  t.  Gratiot  County 
State  Bank,  103  Mich.  452,  190  N.  'W.  544. 
The  case  comes  here  on  writ  of  certlorarL 
248  U.  3.  64S,  87  Sup.  Ct.  406,  61  L.  Ed.  944. 
The  only  question  presented  Is  whether  the 
state  courts  erred  In  holding  that  the  record 
of  the  adjudication  made  the  fact  of  insol- 
vency at  the  time  of  the  payments  res  judi- 
cata as  against  the  bank. 

[I]  First.  l%e  trustee  contends  that  ad- 
judication in  bankruptcy,  being  In  the  na- 
ture of  a  Judgment  In  rem,  establishes  not 
only  the  status  of  the  debtor  aa  a  bankrupt, 
but  also  the  essential  findings  of  fact  on 
which  that  Judgment  waa  based.  The  ad- 
judication is,  for  the  purpose  of  administer- 
ing the  debtor's  property,  that  Is,  in  its  leg- 
islative effect,  conclusive  upon  all  the  world. 
Compare  Staawham  v.  Wherrltt,  7  How.  627, 
643,  12  L.  Ed.  847.  So  far  as  It  declares  the 
statna  of  the  debtor,  even  strangera  to  th* 
decree  may  not  attack  tt  collaterally.  Micha- 
els V.  Post,  21  WalL  398,  428,  22  L.  Ed.  B20; 
New  I^mp  Chimney  Co.  v.  Ansonla  Braaa  A 
Copper  Co.,  91  U.  S.  600,  661,  662,  23  L.  Ed. 
836.  Compare  Hebert  v.  Crawford,  228  IT. 
S.  204,  208.  209,  83  Sup.  Ct.  484,  67  L.  Ed. 
800.  But  an  adjudication  in  bankruptcy, 
like  other  judgments  in  rem,  is  not  res  ju* 
dlcata  as  to  the  facts  or  as  to  the  sulwldlary 
qaestlons  of  law  on  which  It  Is  based,  ex- 
cept as  between  parties  to  the  proceeding 
or  privies  thereto.  Manson  v.  Williams,  213  ^ 
n.  8.  4»,  45S.  29  Sup.  Ct  019,  S3  L.  Ed.1 
8Q9.>  This  court  applied  the  *prindple  la* 
Wood  T.  Davis,  7  Granch.  271,  8  L.  Ed.  339, 
where  a  judgment  that  a  mulatto  woman  was 
bom  free  was  held,  as  between  strangera, 
not  conclusive  that  her  children  were  free. 
The  rule  finds  abundant  Illustration  in  casea 
dealing  with  decedents'  estates,  Tilt  v.  Eel- 
sey,  207  U.  S.  48,  52,  28  Sup.  Ct.  1,  62  I. 
Ed.  95 ;  Brigham  t.  Fayerweather,  140  Mass. 
411,  6  N.  E.  260 ;  and  In  cases  Involving  the 
marriage  status,  Luke  v.  Hill,  137  Oa.  108, 
73  S.  E.  340,  S8  U  R.  A.  (N.  S.)  059;  Burlen 
V.  Shannon,  8  Gray  (Mass.)  387 :  Wilson  V. 
Mitchell,  48  Colo.  454,  469,  111  Pac.  21,  80 
U  R.  A.  (N.  S.)  507;  Corry  v.  lackey,  105 
Mich.  363,  63  N.  W.  418;  Belknap  v.  Stewart 


■  Bee,  ttlw.  Id  ra  Henrr  UKelder  ClotblDg  Co.  (D. 
C.)  M  Fed.  4D>,  41S,  U<:  In  n  Schick,  I  Ban.  t,  FM. 
Caa.  No.  I],4t5 ;  Bllvar  ft  Co.  t.  Tin,  113  Oa.  «>4,  fit 
a.  B.  TO,  1  L.  K.  A..  (N.  B.)  XU:  Durant  v.  Abaa- 
drotb,  SI  N.  T.  iH;    L«wU  v.  Sloan,  K  N.  C  UI, 

or  mote  before  the  filing  of  the  petition  and   Ml,  (O. 
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S8  Neb.  801,  66  N.  W.  881,  41  Am.  St.  Bep. ' 
729;  GIU  T.  R«ad,  6  E.  L  843.  73  Am.  Dec.  7S. 
[11  Secoad.  Tbe  trustee  contends,  hower- 
er,  that  since  by  sections  18b  and  5Bf*  of  the 
Bankruptcy  Act  any  creditor  Is  entitled  to 
Intervene  tn  tbe  bankruptcy  proceedings,  tbe 
bank  ebould  be  coasldered  a  party  thereto. 
Tbese  sections  are  permisalve,  not  manda- 
tory. They  ^ve  to  a  creditor,  who  feara 
that  he  will  be  prejudiced  by  an  adjudication 
of  bankruptcy,  the  right  to  contest  the  pe- 
tltlOD.  Whether  he  does  so  or  not,  he  will 
be  bound,  like  tbe  rest  of  the  world,  by  the 
Judgment,  so  far  as  It  Is  strictly  an  adjudlca- 
tlOQ  of  bankruptcy.  But  he  Is  under  no  oh- 
nation  to  Intervene,  and  the  existence  of 
the  right  Is  not  equivalent  to  actual  ioter- 
vention.  Unless  he  excrdaes  tbe  right  to 
become  a  party,  he  remains  a  stranger  to 
the  litigation  and,  as  aoch,  uaaflected  by  the 
decision  of  even  essential  subsidiary  Issues, 
lo  re  McCrum,  214  Fed.  207,  213,  130  Q  C.  A. 
.  565 ;  CuUlnaoe  t.  Bank,  123  Iowa,  340,  342, 
i  98  N.  W.  887.  The  rule  la  general  that  per- 
*  sona  who  might  have  *made  themselves  par- 
ties to  a  litigation  between  strangers,  but 
did  not,  are  not  bound  by  the  JndgmenL* 
Compare  Western  Union  TeL  Co.  v.  Foster, 
247  D.  8.  105,  lis,  38  Sup.  CL  438,  62  L.  Ed. 
1000.  No  good  reason  exists  for  making  an 
exception  In  the  case  of  bankruptcy  proceed- 
ings. 

The  purpose  of  Congress  in  expressly  au- 
thorizing creditors,  as  well  as  the  debtor,  to 
answer  an  Involuntary  petition  In  bankrupt- 
cy was  to  guard  against  an  Improvident  ad- 
judication and  to  protect  those  wbose  pecul- 
iar Interests  might  be  prejudiced  by  estab- 
lishing the  status  of  bankruptcy.  See  Black- 
atone  V,  Everybody's  Store,  207  Fed.  752,  758, 
'125  a  a  A.  280;  Jat^son  t.  Wauchula  Mfg. 
&  Timber  Co.,  230  Fei.  40B,  411, 144  C.  C.  A. 
561.  The  grant  of  this  right  of  intervention 
was  harmonised  with  the  general  purpose 
of  Congress  to  secure  a  prompt  adjudication, 
by  requiring  that  the  appearance  and  an- 
swers of  creditors  be  made  within  Ave  days 
after  tbe  return  day  on  the  petition.  Had 
tbe  adjudication  been  made  determinative 
also  of  claims  of  the  several  creditors  against 
the  estate  or  of  claims  of  tbe  estate  against 


3t  July  1.  1898.  c.  Ml,  3D  SUt.  M. 
n  Igb  proriaei:    "Tin  bankrupt,  or  «n7  erea- 
r  a,ai  plud  (o  the  petltloa  wltbla 
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of  Februurr  S.  IMS,  e.  tSl,  %  t,  N  BUt. 
1».  TftS  IComp.  St.  1  own. 

Section  i»t  prarldes:  "Credlton  other  Uuia  orls- 
Inal  peCltlonern  mar  at  aa^  time  enter  thsJr  appear- 
ance and  loin  In  the  petltloa,  or  nie  an  anawer  aii 
be  beard  In  oppoeitlon  to  the  prarer  ot  Uw  peti- 
tion."    (Comp.  BL  i  W3.) 

•  Lee  T.  School  District.  lU  lova,  tU,  tS4.  m  N. 
W.  C33.  17  L.  R.  A.  (N.  8.)  US;  Weber  ».  Hick.  ISl 
111,  ElO.  t29.  Zl  N.  E.  SM ;  BUte  v.  Johoeon,  13  Wo. 
U,  K,  t7  S.  W.  mt:  HIckok  V.  BaBtman,  U  a.  D. 
in.  EM,  lU  N.  W.  T»;  Garner  v.  Onunoni  and  Van 

urke,  >  wi(.  m,  U7. 


Individual  creditors,  such  expedition  in  pro- 
ceedings would  be  Impossible,  if  each  ot  the 
many  widely  scattered  creditors  Is  to  be 
afforded  a  fair  opportunity  to  be  heard. 
Furthermore,  to  require  every  creditor  to 
acquaint  himself  with  tbe  issues  raised  tn 
every  proceeding  In  bankruptcy  against  bis 
debtors,  in  order  to  determine  whether  a 
decision  on  any  aucb  Issue  might  conceivably 
BfFect  his  interests;  and.  If  so,  either  to  par- 
ticipate In  tbe  litigation,  or,  at  his  peril,  anf- 
fer  the  decision  of  every  question  therein 
litigated  to  become  res  Judicata  as  against 
him,  would  be  an  intolerable  hardship  upon 
credtloi^  And  the  resulting  volume  of  lit- 
igation would  often  so  delay  the  adjudication 
as  to  defeat  the  purposes  of  the  Bankruptcy  ^ 
Act  g 

■The  unreasonableneBS  of  the  rule  contend-* 
ed  for  by  the  trustee  is  well  Illustrated  in 
cases  of  alleged  fraudulent  preference.  The 
claim  may  be  made  in  respect  to  any  creditor 
paid  off  within  four  months  of  the  Olli^  of 
an  involuntary  petition,  that  be  received 
a  fraudulent  preference.  Is  every  sndi  for- 
mer creditor  to  be  deemed  an  existing  credi- 
tor within  the  meaning  of  sections  ISb  and 
59f  and  a  party  to  tbe  bankruptcy  proceed- 
ing? Compare  Keppet  Vv  TllUn  Savings 
Bank,  197  U.  S.  356,  25  Sup.  CL  443,  49  L. 
Ed.  790.  And  shall  tbe  decision  of  the  bank' 
mptcy  court  be  binding  on  all  these  former 
creditors  In  respect  to  indlridual  claims,  al- 
though that  court  could  not  (without  con- 
sent) obtain  Jurisdiction  of  any  creditor  who 
is  not  a  resident  of  the  district  in  which  It 
sits,  Acme  Harvester  Co.  v.  Beekman  Lmu- 
her  Co.,  222  U.  8.  300,  311,  32  Sup.  CL  96, 
56  U  Ed.  208;  and  would  not  (prior  to  the 
Act  of  February  5,  1903.  c.  487,  S|  8,  13,  32 
Stat  767,  798,  800  [Comp.  St.  tf  9007.  9044]) 
have  liad  Jurisdiction,  even  as  against  a  res- 
ident creditor,  of  a  claim  to  recover  a  fraud- 
ulent preference;  such  claim  being  enforce- 
able (without  consent)  only  in  courts  of  gen- 
eral Jurisdiction,  Bardes  v.  Hawarden  Bank, 
178  U.  S.  G24,  20  Sup.  CL  1000,  44  I*  Ed. 
1175;  "Wall  V.  Cox,  181  U.  S.  244,  21  Sup. 
Ct.  642,  45  li.  Gd.  845;  Jaquitb  v.  Bowley, 
188  U.  S.  620,  23  Sup.  CL  369,  47  L.  Ed.  620 ; 
and,  even  now,  only  by  plenary  sulL  Louis- 
ville Trust  Co.  v.  Ck)mlngor.  184  D,  S.  18,  22 
Sup.  CL  293,  48  L.  Ed.  413 ;  Babbitt  v.  Dutch- 
er.  216  U.  S.  102,  113.  30  Sup.  CL  872,  54 
L.  Ed.  402,  17  Ann.  Gas.  969. 

The  decisions  of  the  lower  federal  courts 
upon  which  the  state  court  relied*  tn  hold- 


•  Cook  T.  Robinson,  IM  Fed.  786.  Ui  C  0.  A.  K6; 
Id  re  American  BrevlaB  Co.,  Ill  Fed.  TBI,  GO  C.  a  A. 
GIT:  Bear  v.  Cluae,  W  ?ed.  MD.  40  O.  a  A.  ISl,  Sea, 
■IBO,  Laiaru*  v.  Bbibd  (D.  C.)  ZW  Fed.  GIS.  In  re 
Uecoz,  IM  Fed.  SU,  90  O.  C.  A.  B2T.  alio  railed  upon, 
Ib  a  caM  ot  a  dIDerent  character.  Tbere,  ai  In 
Sbavham  v.  WbOTrftt,  T  How.  StT,  Ul.  11  K  Bd. 
Wl  one  not  actaatlf  a  partjr  to  the  prooeedlns 
■ought  to  atUck  the  leslelatlve  eSect  oE  the  adjudi- 
cation— and  It  waa  properlf  held  to  b*  concluelve. 
Haoknaj  v.  Harreavaa  BtM.  (p-" 
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!lDE  that  Bectioiu  ISb  and  69t  made  all  credi- 
tors parties  to  the  proceeding  bo  aa  to  render 
'the  adjudication  binding  on  than  as  to  all 
essential  lasnes  dearly  misconceived  the  in- 
tention of  Congreas.  The  all^^atlon  in  the 
tDToluntar?  petition  that  the  bank  was 
amonc  those  who  bad  received  preferences 
did  not  impose  upon  It  the  doty  to  appear  and 
answer;  and,  since  U  did  not  do  so,  even  a 
Onding  to  that  efTect  by  the  bankruptcy  court 
would  not  have  bound  It  The  Supreme 
Court  of  Michigan  erred  In  holding  that  the 
adjudication  in  bankruptcy  established  con- 
dtudvely  as  against  the  bank  that  the  debtor 
was  insolvent  at  the  Ume  the  paymenta  were 
made.  We  have  no  occasion  to  consider 
whether  the  record  Introduced  was  admls- 
■Ible  merely  as  evidence  of  Insolvency. 
Herersed. 


(Ml  U.  S.  XB) 

POSTAL  TBLEaRAPH-CABLB  OO.  t. 
OITX  OP  RICHMOND. 

Ufgned  Jan.  22,   1919.     Decided   March  17, 

1919.) 

No.  169. 

L  CoMiiERcn  «=>69— LicEMBTS  —  Tax  on 
Local  TELsaKAPH  Business. 
A  city,  so  authomed  by  the  state,  may,  as 
against  federal  conBtitutional  limitations  of 
power,  impOBe  on  a  telegraph  company  a  license 
tax,  restricted  to  right  to  do  budness  within  it, 
where  the  tax  does  not  burden,  or  diicriminste 
against  interstate  business,  and  the  local  busi- 
ness is  so  substantial  that  It  does  not  dearly 
appear  the  tax  is  a  disguised  attempt  to  tax  In- 
terstate  commerce;  sncb  tax  not  being  an  in- 
spection messnrs,  limited  in  amount  to  cost  of 
issnlng  license  or  supervising  the  basiaese,  but 
being  an  exercise  of  the  police  power  of  the 
state  for  revenue  purposes,  restricted  to  Inter- 
nsl  commerce,  and  tfaer^ie  within  the  state's 
taxing  powsr. 

t.  COKUKBCB   ^36d— OCCDFATION    OT   STBEETS 

— Taxcb. 
A  tax  imposed  by  dty  of  |2  on  each  pole 
maintained  in  streets  of  city  by  telegrsph  com- 
pany, though  it  is  engaged  In  interststa  com- 
merce and  has  accepted  Act  July  24,  1866 
(Comp.  St.  H  10072-10077),  being  reasonably 
proportionste  to  compeusstion  for  use  of  street 
and  for  expense  of  inspection,  Is  valid,  though 
necessitating  contribution  from  Interstats  buxl- 


Suit  by  the  Postal  Telegraph<:able  Com- 
pany against  the  City  of  Richmond.     BlU 


Bros.  Clarke  Co.)  6B  Nab.  OS.  tn.  M  N.  W.  121  M 
N.  W.  Vn.  lain>lTed  ODly  tba  admlulbllltr  of  ttw 
aehadale  or  UaUIItls*  s*  flfldtnce  tending  to  prov* 


dismissed,    and    complainant    appeals.      At- 

Messrs.  John  N.  SebreU,  Jr.,  of  Norfolk, 
Va.,  and  Bynum  B.  Hlnton,  of  Washington, 
D.  O,  for  appellant. 

R.  Pollard,  of  Btehmond,  Ta.,  for 
appellee.  ■ 

•Mr.  Justice  CE<AKEi:  delivered  the  opin-' 
Ion  of  the  Court 

The  appellant,  the  Telegraph  Company,  In 
its  bill  died  In  the  District  Court  of  the  Unit-  . 
ed  SUtes  for  the  Blastem  District  of  Virginia, 
Bouitht  to  enjoin  the  dty  of  Richmond  and  Its 
officers  from  collecting  an  annual  license  tas. 
of  1300  Imposed  upon  the  company  by  ordi- 
nance "for  the  privilege  of  doing  business 
within  the  dty  of  Richmond,  but  not  Includ- 
ing business  done  to  or  from  points  without 
the  state,  and  not  Including  any  bualKtW 
done  for  the  government  of  the  United  Btatea, 
its  officers  or  agents,"  and  also  from  attempt- 
ing to  collect  an  annual  fee  of  {2,  Imposed  by 
another  ordinance,  for  each  telegraph  pole 
which  the  company  maintained  or  used  In 
the  streets  of  the  dty. 

The  allegations  of  the  voluminous  bill  es- 
sential to  be  considered  are:  That  the  com- 
pany accepted  the  act  of  Congress  of  July  24, 
1866  (14  Stat  221,  &  230  [Comp.  St  U  10072- 
10077]),  entitled.  "An  act  to  aid  la  the  con- 
stmction  of  telegrapb  lines,"  etc,  and  is  en- 
gaged In  transmitting  messages  by  telegraph, 
intrastate  and  Interstate — this  is  admitted; 
and  the  following  which  are  denied,  viz.  that 
the  cost  of  doing  the  Intrastate  business 
transacted  by  the  company  at  Richmond  is 
greater  than  the  receipts  from  It  and  that 
since  both  taxes  must  be  paid.  If  at  all,  from 
receipts  from  interstate  commerce  they  con- 
stilute  Budi  a  burden  upon  that  commerce 
of  the  company  as  to  render  than  uncoiiBtltu- 
tlonal  and  void. 

The  evidence  introduced  on  tbe  trial  was 
largely  In  the  form  of  affidavits,  together 
with  a  transcript  of  the  evidence  taken  in  a 
former  case,  whldi  waa  itlpnlated  into  the 

The  District  Court  held  the  taxes  valid  and 
dismissed  the  bilL  On  the  constitutional  Ques- 
tions Involved  a  direct  appeal  brings  the  case 
into  this  court  for  review.  n 

*  Except  for  the  contention  tliat  this  record* 
shows  affirmatively  and  clearly  that  the  tax- 
es complained  of  are  necessarily  unreason- 
able and  a  burden  upon  interstate  commerce^ 
the  case  could  well  be  disposed  of,  without 
discussion,  on  the  autbority  of  dedded  cases. 
[1]  That  tbe  dty  of  Richmond  has  authori- 
ty, under  the  statutes  of  Virginia  and  its 
charter,  to  impose  an  occupation  or  license 
tax  on  the  business  of  the  telegraph  company 
done  within  the  dty  Is  clear  enough.  Vir- 
ginia Code,  I  1042;   Charter  of  the  City  of 


M  taplo  and  KKT-NUMBZR  Id  all  Ker-Nunbsrsd  Dlgwl* 
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RlcHmond,  I  67;  Postal  Telecrapb-Csble  Go. 
T.  Norfolk.  101  Vft.  12S,  43  S.  B.  207;  Postal 
TeleKrapb-Cable  Go.  v.  Norfolk,  118  Ta.  456, 
87  S.  E.  SOS.  AssmDlng  the  existence  of  tbls 
power  la  tlie  dty,  since  Interstate  and  gOYcm- 
ment  service  are  expressly  ezclnded  from 
Uatdlltr  for  tbe  license  charge,  the  fallow- 
ing cases  snstaln  the  validity  of  the  tax: 
Postal  Telegraph-Cable  Co.  v.  Charlestoii, 
1S3  D.  B.  682,  14  Sup.  Ct  1094,  88  L.  Ed.  671; 
Bmert  v.  Missouri,  166  U.  S.  296.  16  Bop.  Ct 
367,  39  L.  Ed.  430;  Kehrer  v.  Stewart,  197 
n.  S.  60,  20  Sup.  Ct  403,  4S  L.  Ed.  663;  We«t< 
em  Union  Telegraph  Co.  t.  Blchmond,  224 
U.  S.  160,  32  Sup.  Ct  449.  66  L.  Bid.  710; 
Williams  V.  Talladega,  226  U.  8.  404,  416,  83 
Sup.  Ct.  116.  67  L.  Ed.  275. 

Tbe  principle  of  these  cases,  and  of  many 
others  cited  In  the  opinions.  Is  that,  as  against 
federal  constitutional  lltultatlDaB  of  power, 
a  state  may  lawfully  Impose  a  license  tax, 
restricted,  as  it  Is  In  this  case,  to  tba  right 
to  do  local  business  wltbtn  its  borders,  where 
«nch  tax  does  not  burden,  or  discriminate 
ntcainst,  interstate  business,  and  where  the 
local  business  purporting  to  be  taxed,  again 
as  In  this  case.  Is  so  substantial  In  amount 
.  that  It  does  not  clearly  appear  that  tbe  tax  Is 
a  disguised  attempt  to  tax  interstate  com- 
merce. Such  a  tax  is  not  as  is  argued,  an 
inspection  measure,  limited  in  amount  to  tbe 
cost  of  issulDg  the  Ilceose  or  supervising  tbe 
bnalneaa,  but  Is  an  exercise  of  the  police  pow- 
er of  the  state  for  revenue  purposes,  restrict- 
ed to  internal  commerce,  and  therefore  wltb- 
^  in  the  taxing  power  of  the  state.  Postal 
3  Telegraph-Cable  Co.  v.  Charleston,  WlUiams 
*  V.  Tallndega,  supra,  and  "Western  Union  Tele- 
graph Co.  V.  Alabama  State  Board  of  Assess- 
ment, 132  D.  S.  472,  473,  10  Sup.  Ct  161,  33 
L.  Ed.  409. 

A  statute  of  Virginia  requires  all  telegraph 
'companies  doing  business  in  the  state  to 
transmit  all  messages,  state  or  Interstate, 
which  are  tendered  by  other  companies  or  by 
IndlvidualB  upon  payment  of  the  usual 
charges.  This  requirement  that  the  appel- 
lant shall  engage  In  Intrastate  business,  con- 
strued with  the  ordinance  imposing  the  li- 
cense tax,  results.  It  is  argued.  In  Imposing 
a  burden  upon  Its  Interstate  businen  for  the 
reason  that  tha  net  receipts  from  Its  Intra- 
state buslnesa  are  Insufficient  to  pay  the  tax, 
and  therefore  payment  if  compelled,  must  be 
made  from  the  Interstate  receipts.  If  tbe 
facts  were  as  thus  asserted  it  well  might 
be  that  this  tax  would  be  Invalid  (Pnllman 
Co.  V.  Adams.  188  U.  S.  420,  23  Sup.  Ct  494, 
47  Ia  Ed.  887;  WUllams  v.  Talladega,  226  U. 
S.  404.  416,  417,  33  Sup.  Ot  116,  67  L.  Bd. 
270),  but  a  careful  examination  of  the  record 
falls  to  convince  us  that  it  contains  that  dear 
and  convincing  evidence  that  the  tax  tbns 
falls  upon  interstate  commerce  which  is  nec- 
essary to  justi^  a  finding  that  the  ordinance 
li  QiMOiutltutional  and  voldL 


[1]  There  remains  to  be  considered  the 
fee,  as  It  Is  called  In  tbe  ordloance  Imposing 
it  of  $2  for  each  pole  maintained  or  used  In 
the  streets  ot  the  city  of  Richmond.  This 
character  of  tax  has  also  been  tbe  subject  of 
deflnlte  decision  by  this  court  and  has  been 
sustained  where  not  clearly  shown  to  be  a 
direct  burden  upon  Interstate  commerce  or 
unreasonable  In  amount  having  regard  to 
the  purpose  tor  which  It  may  lawfully  be 
imposed.  St  Louis  v.  Western  Union  Tele- 
graph Co.,  148  U.  S.  92,  13  Sup.  Ct  483, 
87  L.  Bd.  S80;  Western  Union  TelegraiA 
Co.  V.  Borough  of  New  Hope,  167  U.  S.  410, 

23  Sup.  Ct  204,  47  L.  Ed.  240;  Postal  Tde- 
grapb-Cable  Co.  v.  Baltimore,  106  U.  S.  210, 
16  Sup.  Ct  366,  39  Ia  Ed.  399;  Atlantic 
&  Pacific  Telegraph  Co.  v.  Philadelphia,  100 
U.  S.  160,  23  Sup.  Ct  817,  47  L.  Ed.  995; 
Western  Union  Telegraph  Co.  ▼.  Richmond. 
224  U.  S.  160,  82  Sup.  Ct.  440,  66  L.  Ed.  710. 
These  dedsiona  do  not  confilct  with  Postal 
Telegraph-Cable  Co.  v.  New  Hope.  102  U.  8. 
65,  24  Sup.  Ct  204,  4S  L.  Ed.  338.  or  Postal 
Telegraph-Cable  Co.  v.  Taylor.  192  U.  S.  04, 

24  Sup.  Ct  208,  48  li.  Ed.  342.  In  tbe  former  | 
of  these  'cases  tbe  decision  of  this  court  rests  • 
upon  ita  condnslon  that  tbe  Jui?  found 
the  tax  unreasonable  In  amount  and  in  the 
latter  the  ordinance  Involved  was  disposed 
of  on  exception  to  the  affidavit  of  defense,  ad- 
mitting the  aUegatlons  of  the  bill  that  no  fn- 
spectioQ  of  the  poles  or  wires  or  supervision 
of  the  business  of  the  company  had  been,  or 
was  Intended  to  be,  made  by  the  borough,  and 
that  It  made  the  cost  could  not  reasouaUy  be 
one-twentieth  of  the  tax  imposed.  This  show- 
ing, takoi  with  other  facta  In  the  case.  It  was 
held,  rendered  tbe  charge  unreasonable  and 
void. 

Tbe  dedalons  dted  sustalnli^  this  diara<N 
ter  of  tax  proceed  upon  the  prindple  that, 
although  the  occupation  of  its  streets  by  a 
telegraph  company  «igaged  in  Interstate 
commerce,  which  has  accepted  tbe  act  of 
Congress  of  1S66,  cannot  be  denied  by  a  dty, 
yet  since  tbe  use  of  Its  streets  for  its  poles 
by  such  a  company  is  necessarily,  in  a  meas- 
ure, permanent  and  exclusive  in  character, 
and  different  in  kind  and  extent  from  that  of 
the  general  public,  and  eince  sndi  use  im- 
poses contingent  liabilities  upon  a  dty,  it  is 
competent  for  It  in  the  exerdse  of  its  police 
power,  to  exact  reasonable  compensation  "In 
the  nature  ot  rental"  for  the  use  of  Its 
streets,  having  regard  to  the  duties  and  re- 
sponslbUltlea  which  audi  use  Imposes  on  tbe 
municipality,  E^ven  if  the  net  returns  from 
tbe  intrastate  business  should  not  eqoal  such 
tax,  and  it  must  be  paid  from  interstate  earn- 
ings, this  alone  would  not  be  condusive 
against  Its  validity.  If  the  method  of  doing 
interstate  business  necessarily  imposes  duties 
and  IlablUtieB  upon  a  munidpallty,  it  may 
not  be  charged  with  the  cost  of  these  without 
]nst  compensation.    Even  Interatata  bnaliMM   ■ 


1016) 


POSTAL  TEI/EGRAPH-CABLE  CO.  t,  CITY  OP  RICHMOND 


moat  pB7  It!  war-^n  tbla  can  for  Its  rixlit 
of  way  and  the  expense  to  otbers  Inddeot 
to  the  use  of  it.  8L  Louis  t.  Western  Union 
Tdegraph  Co.,  14S  D.  8.  snpra.  p.  9S  et  seq., 
13  Snp.  Ct  4SS,  37  L.  Ed.  S80;  Atlantic  A 
Padflc  Tdegraph  Co.  T.  Philadelphia,  190 
U.  S.  ISO,  163,  23  Sup.  Ct  817,  47  L.  Ed.  9US; 
St.  Louis  V.  Western  Union  Telegisph  Co., 

1 149  U.  S.  46S,  13  Snp.  Ct  990,  S7  L.  Ed.  810. 

•  ^ucli  compensation  should  ■also  indnde  t))e 
expense  of  infection  of  the  poles  and  wires 
nsed,  and  of  such  nqierviBlon  of  the  bnslness 
of  the  company  conducted  In  the  streets  as 
may  be  reasonably  necessary  to  secure  the 
safety  of  life  and  property  of  the  Inhabitants 
and  of  the  users  of  the  streets;  but  with  the 
authority  in  the  courts,  on  proper  application, 
to  determine  whether,  under  the  condltlonB 
prevailing  In  a  glrea  case,  the  charge  made  ts 
reasonsbly  proportionate  to  the  service  to  be 
rendered  and  the  liabilities  Involved,  or 
whether  It  Is  a  disguised  attempt  to  Impose  a 
bnrden  on  interstate  commerce.  St.  Louis 
v.  Western  Union  Telegraph  Ca,  148  U.  8. 
92,  IS  Sup.  Ct  48fi,  37  L.  Ed.  380;  St  Louts 
V.  Western  Union  Telegraph  Co.,  140  U.  8. 
465,  IS  Sup.  Ct  990,  37  L.  Ed.  810;  Postal 
Telegraph'^^ble  Co.  t.  Baltimore,  166  U.  S. 
210,  IB  Sup.  Ct  366,  39  U  Ed.  899;  Atlantic, 
etc,  Co.  T.  Philadelphia,  190  U.  8.  160.  163, 
23  Sup.  Ct  817,  47  L.  Bd.  099;  Western  Un- 
ion Telegraph  Co.  t.  PenosylTanla  R.  R.  Co., 
IKS  n.  8.  640,  666,  26  Sup.  Ct  183,  49  L.  Ed. 
312,  1  Ann.  Gas.  617;  Western  Union  Tele- 
graph Co.  T.  Richmond,  224  U.  B.  160,  169, 
82  Sup.  Ct  449,  66  L.  Bd.  710. 

These  dedsloDs  and  principles  dispose  of 
the  "pole  tax"  before  us. 

The  total  amount  of  this  tax  was  in  1911, 
1344,  in  1914,  S384,  and  In  1916,  owing  to  the 
extension  of  the  city  limits.  It  became  $660. 
There  is  evidence,  which  must  be  credited, 
that  poles  and  wires  in  tlte  streets  of  a  dty 
require  official  inspection  and  supervision  to 
secure  their  being  kept  In  proper  position 
snd  repair,  so  tbat  they  will  not  Interfere 
with  street  traffic  and  may  not  especially 
In  tine  of  storm,  become  crossed  with  wires 
carryinK  hlgb-tenslon  currents  and  thus 
cause  flres  sod  loss  of  life  and  property. 
There  Is  conQict  In  the  evidence  as  to  the 
cost  to  the  dty  of  such  Inspection  and  regula- 
tion, but  the  amount  stated  does  not  seem  ex- 
cesdve  for  the  service  which  should  t>e  ren- 
dered, and  whldi  witnesses  for  the  dty  tes- 


tified was  rendered.  In  looking  after  the 
many  poles  of  the  appellant,  part  of  which, 
at  least  carried  many  wires.  As  grettt  or 
greater  charges  were  sustained  in  St  Lonla^ 
V.  Western  Uulon,  148  U.  B.  92,  13  Snp.  Ot| 
485,  37  L.  Ed.  380;  Postal  ■Telegraph-Cable* 
Co.  V.  Baltimore,  156  U.  S.  210,  10  Sup'.  Ct 
356.  39  El.  Ed.  899;  Western  Union  Telegrapb 
Co.  V.  Richmond,  224  U.  S.  160,  172,  32  Sup. 
Ct  449,  56  L.  Ed.  710. 

The  contention  cannot  be  allowed  that  tlw 
ordinance  Is  shown  to  be  void  by  a  formula, 
devised  by  en  officer  of  the  appellant  aud 
pressed  upon  oar  attention,  for  determining 
the  division  of  costs  and  expeoses  between  In- 
terstate and  intrastate  business,  which  it  is 
dalmed  shows  that  the  pole  tax  must  be  paid 
wholly  from  receipts  from  Interatste  business- 
Regardless  of  obvious  criticisms  which 
might  be  advanced  to  this  formula  and  to 
the  Inadequacy  of  the  data  furnished  by  the 
record  for  testing  Its  validity,  the  charge 
imposed  upon  tbe  company,  as  we  have  seen, 
was  so  moderate  In  amount,  having  regard 
to  the  necessary  burdens  which  the  poles 
and  wires  In  the  streets  must  Impose  upon 
the  dty  snd  is  so  well  within  tbe  prior  hold- 
ings of  this  court,  which  we  have  dted,  that 
it  cannot  be  accepted  as  a  suffldent  ba^  tor 
declaring  the  ordinance  Invalid. 

There  Is  no  disposition  on  the  part  of  thla 
court  to  modify  in  the  least  the  law  aa  it  has 
been  stated  in  many  cases,  that  "neither  11- 
censes  nor  indirect  taxation  of  any  kind,  iu>r 
any  system  of  state  regulation,  can  be  lmpoft> 
ed  upon  interstate  any  more  than  It  can  be 
imposed  upon  foreign  commerce;  and  that 
all  acts  of  legislatltHi  producing  any  such  re- 
sult, sre  •  *  *  unconstitutional  and 
void."  Crutcher  t.  Kentucky,  141  D,  S.  47, 
62,  U  Sup.  Ct  851,  855  (86  L.  Ed.  640) ;  West- 
em  Union  Telegraph  Co.  ▼.  Kansas,  216  U.  8. 
1,  SO  Sup.  Ct  190,  54  U  Ed.  355.  But 
munldpal  ordinances,  which  for  constitution- 
al  Inquiry  are  deemed  stats  laws,  will  be  de> 
dared  void  only  where  dearly  shown  to  be 
unconstltutlonat,  and  this  very  certainly  can- 
not be  said  of  the  ordinances  in  this  case.  a«- 
sailed,  as  the;  are,  upon  Inadequate  evidence 
and  upon  purely  empirical  calculations  wblcb 
we  are  asked  to  adopt 

It  results  tbat  tbe  decree  ol  tbe  District 
Court  must  be 
Affirmed. 


>vGoogle  I 
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PUBLIC  DTILITIES  COMSHSSION  FOE 
STATE  OF  KANSAS  et  al.  t.  LANDON 
et  «L  (two  cases).  KANSAS  CITY.  UO.,  et 
al,  T.  SAME.  KANSAS  CITI  QAS  CO. 
et  al.  T.  KANSAS  NATURAL  QAS  CO. 
et  al 

(ArguRd  Not.  ft.  101&    Decided  Haich  IT,  191BJ 

Nto.  277.  820,  830,  353. 

1.  CoCBTS   ^=>264(S)— jTJBIBDIITnON    OT   PtD- 
BBAL    GOUBT— BECEmBflBU^-ConnsOATOST 

Rates. 

A  federal  Mart,  wfafeli  In  nit,  wherein  it 
had  Jariadictton,  to  torecIoM  morteaga  on  the 
ptopertj  of  a  natoral  gaa  eompanr,  operatins 
in  three  itatei,  with  plfM  lines  between  thent, 
app<dnted,  under  Judicial  Code,  f  S6  (D.  S. 
Comp.  St.  I  1038),  aa  recelTer  of  lu  property  in 
two  of  the  atatea,  one  who  bad  bj  court  of  the 
third  state  been  sppoioted  receiver  of  its  prop- 
erty therein,  and  directed  him  to  operate  the 
basiaeBB  and  properties  in  the  three  atatea  as  a 
unit,  under  the  direction  of  the  state  court,  till 
farther  orders  of  the  federal  court  held  to  have 
jurisdiction,  on  petition  of  the  receiver,  to  en- 
ioin,  as  coofiscatory,  rates  far  gaa  prescribed  lij 
state  commisBlone. 

S.  COMKEBCC  «=333— "Intbbhtatx  COIOIEBCI" 

— Tbanbportation  aitd  Sale  of  Natubal 
Oas— Stati  Sequlation  of  Rates. 

While  transportation  of  gas  through  pipe 
lines,  from  one  state  to  another  by  a  natural 
gas  compan;,  Is  "interstate  commerce,"  as  part 
of  which  it  may  sell  and  deliver  gaa  so  trana- 
|K>rted  to  local  distributing  companies  free  from 
qnreaeonable  interference  from  the  state,  sach 
les  when  the  gas  passes  into  the 
I  of  local  companies,  which,  havlug  the 
sary  special  franchiam  and  authority, 
lacked  by  the  producing  and  transporting  com- 
pany, to  engage  in  retail  transactions,  recriive 
the  gas  and  agree  to  pa;  therefor  two  thirds  of 
their  receipta  from  cuatomers;  to  that  estab- 
lishment of  rates  to  consumers  b;  state  boards 
is  not  an  interference  with  interstate  commerce. 

8.    CollMEnCE  «=16~-"IlITKKOTATB  COHUEBCB." 

"Interstate  commerce"  is  a  practical  concep- 
tion, and  wbat  falls  within  It  must  he  deter- 
mined on  consideration  of  established  facts  and 
known  eommercifil  methods. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasea,  First  and  Second  Series,  Inter- 
state Commerce.] 

4.    CONBTITTJTIOMAI.    LAW    *=>42— FlXIKO    OAS 

Rateb-I'bbsomb  Entitled  to  Complais. 
Receivers  of  a  company  engaged  In  piping 
natui'al  gas  from  one  state  to  others,  and  in 
the  latter  selling  It  to  distributing  companies  for 
a  certain  proportion  of  wbat  such  companies 
should  receive  from  consumers,  may  not  com- 
plain of  orders  of  state  boards  establisliin^  rates 
to   cunsumera,    as    the;    relate    only    indirectly 

are  under  no  compulsion  to  accept  nnremuncra- 
tive  prices:  the  original  supply  contracts  not  hav- 
ing been  adopted  and  being  aabject  to  rejection. 


Suit  by  John  U.  Laadoo,  receiver  of  Qie  Kanwa 
Natural  Gas  Company,  and  I'tlirra.  against  the 
Public  Utilities  Commission  of  Kansas  and  others. 
From  decrees  for  complaint  l-^  i^'ed.  1(^;  242 
Fed.  658:  245  Fed.  060),  various  grounp*  of 
defendants  appeaL    Reversed  and  remanded. 

Messrs.  F.  S.  Jackson  and  H.  O.  Caster,  both 
of  Topeka,  Kan.,  for  Public  Utilitiea  Commia- 
aion  of  Kansas  and  others. 

Uessra.  Robert  Stone,  of  Topeka,  Kan^  and 
Cheater  L  Long,  of  Wichita.  Kan.,  for  I^ndon. 

Ur.  James  B.  Lindsay,  for  Public  Service 
Commission  of  Missouri 

Mr.  A.  F.  Smith,  of  Kansas  Citr,  Mo„  Cor 
Kansas  City. 

Mr.  Charles  Blood  Smith,  of  Topelta.  Kan., 
for  Fidelity  Title  ft  Trust  Go. 

Mr.  J.  W.  Dana,  of  Kansas  CItr,  Ho,,  for 
Kanaas  City  Gaa  Co.  and  others.  _ 

•Mr.  Justice  McRBYNDEJJS  deUveied  tlie  V 
opinion  Of  the  Court. 

These  are  appeals  bj  different  groups  of 
defendants  below  from  decrees  proUbttlng 
public  commissions  and  officers  of  Kansas 
and  Missouri,  certain  municipalities  and 
many  local  gsa  distributing;  companies  from 
interfering  wltb  establishment  snd  mainte- 
nance of  selling  rBt«s  for  gas  to  consumers 
Buffldentlj'  high  to  compensate  receivers  of 
the  Kansas  Natural  Gas  Gompanj.  2Si 
Fed.  152;    242  Fed.  658;    245  Fed.  950. 

The  Kansas  Natural  Gas  Company — hers- 
Inafter,  tlie  Oas  Company — a  Delaware  co^ 
poratlon,  owned  a  system  of  pipe  lines  ex- 
tending from  Oklahoma  and  Kaosas  points 
to  some  forty  terminal  towns  and  dtles  In 
Kansas  and  Missouri  and  produced,  pur- 
cbased,  transported,  distributed  and  sold  nat- 
ural gas  prior  to  October  9,  1912.  During 
the  years  1904-1908  by  separate  agreements 
I  It  undertook  to  supply  man;  local  companies 
I  with  gas  for  ultimate  sale  to  their  customers 
and  to  accept  therefor  a  definite  propordmi 
— generally  two-thirds — of  the  gross  amounts 
paid  by  such  customers.  Permanent  physi- 
cal connections  permitted  gas  to  pass  from 
the  Gas  Company's  pipe  lines  Into  the  Beveral 
local  companies'  mains.  The  latter  operated 
iinder  special  ordinances  usually  spedtylng 
the  rates  which  customers  should  pay;  and, 
except  in  four  relatively  unimportant  places, 
the  former  had  no  local  franchise  permitting 
either  distribution  or  sale  of  gas,  nor  did 
It  own  any  interest  in  a  defendant  distribut- 
ing  company. 

The  Oas  Company  procured  gas  by  drilUng, 
purchase  or  otherwise  In  Southern  Kansas 
and  Oklahoma— 6  per  cent.  In  the  former- 
forced  it  through  pipe  lines  and  delivered  it 
in  the  local  mains  at  the  connection  points. 
None  was  obtained  in  Missouri  Having  re- 
ceived gas  at  the  connection  points  the  sever-  9 
al  local  companies  dls'tribnted  and  sold  it,  r 
collected  established  rates  and  settled  with 
tUe  Gas  Company  as  agreed.  Approximately 
44  per  cent  of  the  total  was  thus  sold  to 
customers  in  Kansas  and  56  per  cent  in  KiM- 
■ouri. 

October  9.  1912.  the  United  States  DlstiU^IC 
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Court  for  Kaoaaa  appointed  receiven  tor 
tbe  Gag  Compas?  and  ahortlr  tliereatter, 
acting  under  sectlOD  06,  Judicial  God«,  ex- 
tended the  recelTerahlp  to  Missouri  and  Okla- 
boma.  It  ix  unnecessary  to  detail  aubaequent 
changes  In  respect  ot  this  receivership.  The 
recetren  took  over  the  company's  property, 
affaln  and  business  and  operated  them  un- 
der orders  of  the  court;  without  spedflcally 
adopting  or  disavowing  the  supply  contracts 
of  1904-1908  they  continued  to  deliver  gas 
to  local  distributing  companies  and  to  accept 
IMyments  as  originally  agreed. 

Available  gas  diminished;  pipe  lines  to 
new  wells  became  necessary ;  operatfng  costs 
increased;  and  the  sums  recetved  from  local 
distributing  companies  were  Inadequate  for 
the  receivers'  demands.  In  1815  they  peti- 
tioned the  Kansas  Public  Utilities  Commis- 
sion to  permit  higher  charges  to  customers 
by  local  companies.  Kespondtng  tbe  Com- 
mission autborlzed,  December  10,  1915,  what 
is  known  as  the  "28-Cent  Schedule" — much 
below  the  rates  requested. 

Claiming  Jurisdiction  over  distribution  and 
Bale  ot  gas  In  that  state  and  power  to  fix 
the  rates  wblcb  local  companies  sbonld  both 
pay  and  charge  therefor,  the  Missouri  Put>- 
Ilc  Service  Commission  suspended  some  pro- 
posed advanced  rates  So  consumers  and 
threatened  to  enforce  further  appropriate  oi^ 
ders  if  found  necessary.  Certain  local  com- 
panies, notably  the  Kansas  Ctty  Gas  Com- 
pany, Insist  ttiat  the  receivers  should  com- 
ply with  the  original  supply  contracts  be- 
tween them  and  the  Gas  Company. 

Id  December,  1915,  the  receivers  began 
this  proceeding  against  Kansas  Public  Dtil- 

51ties  Commission,  Hlssourl  Public  Service 
,  Commission,  thirty-two  local  distributing 
'companies  and  forty-seven  cities  and  towns 
in  those  states.  After  setting  out  the  his- 
tory of  the  Qas  Company  the  bill  alleged 
that  the  above-described  actions  by  state 
commlsslODs  resulted  in  imposing  upon  the 
recelTerB  Inadequate  and  confiscatory  rates 
and  unduly  burdened  the  interstate  com- 
merce whldi  they  were  carrying  on  by  trans- 
porting and  selling  gas;  that  tbe  original 
supply  contracts  vrlth  distributing  compa- 
nies, although  never  adopted  by  them,  were 
Improvident,  wasteful,  a  fraud  upon  credi- 
tors and  no  longer  obligatory ;  that  ttie  dty 
ordinances  fixing  prices  to  custiKners  were 
unreasonable,  noncompensatory  and  confisca- 
tory ot  estate  and  property  In  tbe  rvcelvers' 
hands.  They  asked  an  appropriate  injunc- 
tion restraining  the  commissions,  municipal- 
ities and  dlstributinx  companlee  from  in- 
terfering with  establishment  of  reasonable 
and  compensatory  rates  for  selling  gas  to 


The  court  below  held  tbe  business  carried 
OB  by  the  receivers— transportation  ot  natu- 
ral gas  and  Its  disposition  and  sale  to  con- 
sumers through  the  distributing  companies^ 


was  interstate  commerce  of  a  national  char- 
acter; that  the  commissions'  actions  Inter- 
fered with  establishment  and  maintenance 
of  reasonable  sale  rates  and  thereby  bur- 
dened Interstate  commerce  and  took  the  re- 
ceivers' pr^erty  without  due  process  of  law; 
tliat  tbe  original  supply  coutracta  were  not 
binding  upon  the  receivers.  And  it  accord- 
ingly enjoined  the  commissions,  tbeir  mem- 
bers, the  Attorneys  General  of  both  states, 
the  various  munldpalltles  and  the  dlstrih* 
uUng  companies  from  Interfering  with  e** 
tabUshment  of  such  reasonable  and  compen- 
satory rates  as  the  court  might  approve. 

[l-t]  We  tliink  the  trial  court  properly 
overruled  the  objections  oEFered  to  its  Juris- 
diction and  nothing  need  be  added  to  tbe  reft- 
sons  which  It  gave.  234  Fed.  152,  155.  But 
we  cannot  agree  with  Its  conclusions  that 
local  companies  in  distributing  and  skiing « 
gaa  to  their  customers  'acted  as  mere  agents,  • 
immediate  representatives  or  Instrumentali- 
ties of  the  receivers  and  aa  such  carried  on 
without  Interruption  Interstate  commerca 
set  in  motion  by  them. 

That  the  transportation  of  gas  through 
pipe  lines  from  one  state  to  another  la  li> 
terstata  commerce  may  not  be  doubted.  Ai- 
BO,  It  Is  clear  that  as  part  of  such  commer<nr 
the  receivers  might  sell  and  deliver  gas  so 
transported  to  local  distributing  compaale* 
free  from  unreasonable  interference  by  the 
state.  American  Express  Co.  v,  Iowa,  196 
D.  S.  133,  143,  26  Sup.  Ct  182,  49  L.  Ed.  417 ; 
Olclahoraa  v.  Kansas  Natural  Oas  Co.  221 
U.  S.  229.  81  Sup.  Ct  064,  65  L.  Ed.  Tlfl,  85 
L.  R.  A.  (N.  e.)  1193;  Haskell  v.  Kansas 
Natural  Oas  Co.,  224  D.  S.  217,  82  Sup.  Ot 
442,  66  L.  Ed.  738. 

But  In  no  proper  sense  can  it  be  said,  un- 
der the  facts  here  disclosed,  that  sale  and 
delivery  of  gas  to  their  custtnners  at  burner- 
tips  by  the  local  companies  operating  under 
special  franchises  constituted  any  part  of 
interstate  commerce.  Tbe  ctHopsnies  receiv- 
ed supplies  which  had  moved  In  such  com- 
merce and  then  disposed  thereof  at  retail  in 
due  course  of  tbelr  own  local  business.  Pay- 
ment to  the  receivers  of  sums  amounting  to 
two-thirds  of  the  product  of  these  sales  did 
not  make  them  integral  parts  of  their  Inter- 
state business.  In  fact,  they  lacked  author- 
ity to  engage  by  agent  or  otherwise  in  tbe 
retail  transactions  carried  on  by  the  local 
companies.  Interstate  commerce  is  a  prac- 
tical conception  and  what  talla  within  it 
must  be  determined  upon  consideration  of 
establlsbed  facts  and  known  commercial 
methods.  Bearlck  v.  Pennsylraala,  203  U.  S. 
607,  512,  27  Sup.  Ot  169,  61  L.  Bd.  295;  Tbe 
Pipe  Une  Oas^  2S4  D.  S.  648,  660,  34  Sup. 
Ct  966,  68  Ix  Ed.  1459.  The  thing  whldi  Um 
receivers  actually  did  was  to  deliver  sup- 
plies to  local  companies.  Bxerdsing  fran- 
tblm  rl^ts,  the  latter  distributed  and  aold 
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tbe  eommodltr  so  obtained  upon  tbelr  own 
Account  Bud  paid  the  recdTen  w&at  amount- 
ed to  two-ttilrda  of  their  receipts  trom  cna- 
tomers.  Interstate  movement  ended  when 
I  the  gaa  passed  into  local  mains.  lAe  court 
•  below  erroneously  'adopted  the  contrary  view 
and  upon  It  rested  the  conclnsloD  that  the 
Public  Commissions  were  Interfering  with 
establlahmeDt  of  compensatory  rates  by  the 
receivers  in  violation  of  their  r^hts  under 
the  Fourteenth  Amendment. 

[*]  The  challenged  orders  related  direcUy 
to  prices  for  gas  at  burner-tips  and  onlj 
directly  to  the  receivers'  buainess.  Th^ 
were  under  no  compulsion  to  accept  unremu- 
neratlve  prices;  even  the  original  supply 
tracts  had  not  been  adopted  and  were  sub- 
ject to  rejection.  See  Newark  Natural  Qa* 
ft  Fuel  Co.  v.  Newark,  242  U.  8.  «»,  87  Sup. 
Ct  1S6.  61  L.  Ed.  3»3,  Ann.  Caa.  ISITB,  1029. 
Our  conclusion  concerning  relationship 
tween  the  receivers  and  local  companies 
ders  It  unnecessary  to  discuss  the  effect  of 
rates  prescribed  for  tbe  latter.  The  receiv- 
ers were  In  no  position  to  complain  of  them. 
The  decrees  below  must  be  reversed  and 
the  cause  remanded  for  further  proceedings 
In  confonnity  with  this  opinion. 
Reversed  and  remanded. 


Ho.  M9. 

1.  Iktbbetai.  Rbtxnux  «=>7— Ikcoub  Tax— 
"Association." 
Plaintiffs,  to  wbom,  ■■  trasteei,  a  corpora- 
tion thereafter  diaiolved,  after  conveTlng  most 
and  lesslng  the  balance  of  its  mills  and  lands 
to  tbe  M.  corporation  and  receiving  the  stock  of 
M.  In  Rturn.  transferred  the  fee  of  tbe  property 
subject  to  lease,  and  In  whoae  hands  it  left  said 
stock,  the  trust  being  declared  to  be  for  the  bene- 
fit of  the  stockholders  of  tbe  dlaaolved  corpora- 
tion who  were  to  receive  certificates,  and  ths 
functions  of  the  trnatees  being  to  collect  the 
rents  and  incomes,  with  a  Urge  discretion  in 
its  application,  but  with  a  recognition  that  the 
receipt  holders  are  entitled  to  it  subject  to  the 
powers  confided  to  the  trustees,  fc«W  neither  by 
themselves  nor  together  with  the  beneficiaries 
to  be  an  "associatian,"  within  Incoma  Tax  Act 
Oct  3.  IDIS,  1  II,  O  (a),  subjecting  to  the  nor- 
mal tci  [hereinbefore  itnpased  on  individuals  the 
entire  not  income  aocruing  to  "every  corpora- 
tion, joint-stock  company  or  association,  •  •  • 
no  matter  how  created,"  but  to  be  fidnclaries 
within  section  TI,  D,  whereby  all  acting  in  a 
Qdoclar;  capacity  have  tbe  exemption  tbat  in- 
d!vidUBl    Rlocklioldrrs    have    from    taxstlon   on 


(Oct.  Term. 


1  corporation  that  itself  pays  an 
income  tax. 

I     [Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  Firat  and  Second  Series,  Aasocla- 

2.  IifTiRNAL  Rxvxnux  ^338— iNOOia  Tax— 
Rbcovebt  of  Taxes  Paid. 
The  collector  of  Internal  revenue,  having 
with  probable  cause  for  bis  act  collected  from 
plaintiffs  too  great  an  Income  tax,  may,  when 
sued  to  recover  it,  as  the  recovery  will  bo 
against  tbe  United  States  nnder  Ruv.  SL  |  9S9 
(Gomp.  St  i  1635),  retain  what  plaintiffs  should 
have  paid. 

On  Writ  of  Certiorari  to  the  United  State* 
Circuit  Conrt  of  Appeals  for  the  First  Gli> 
cult 

Actlm  by  Alvah  Crocker  and  others.  tru»- 
tees,  against  John  F.  Mallcy,  Collector  of 
Internal  Revenue.  Judgment  of  the  District 
Court  for  plaintiffs  was  reversed  by  the  Clr- 
cnlt  Conrt  of  Appeals,  and  plaintiffs  bring 
certlorarL  Judgment  of  Circuit  Court  of  Ap- 
peals <2S0  Fed.  817)  reversed  and  Judgment 
of  District  Court  affirmed. 

Mr.  Felix  Rockemann,  of  Boston,  Maaa., 
for  petitioners. 

Mr.  Assistant  Attorney  General  Frlerson, 
for  respondent 

i 

*  Mr.  Justice  HOLMES  deUvered  the  opinion  • 
Of  the  Court 

[1J  T^Is  Is  an  actloD  to  recover  taxes  paid 
under  protest  to  the  Collector  of  Internal 
Revenue  by  the  petitioners,  the  plalntUIs. 
The  taxes  were  assessed  to  the  plaintiffs  as  a 
joint-stock  assodatioD  within  the  meaning 
of  the  Income  Tax  Act  of  October  S,  1913,  c: 
16,  Section  II,  G  (a),  38  Stat  114,  166,  1T2. 
and  were  levied  in  respect  of  dividends  re- 
ceived from  a  corporation  that  itself  was 
taxable  upon  Ita  net  Income.  Tbe  plalntlfls 
say  that  tbey  were  not  an  association  but 
simply  trustees,  snd  subject  only  to  the 
duties  Imposed  upon  fiduciaries  by  Section  U, 
D.  Tbe  Circuit  Court  of  Appeals  decided 
that  the  plaintiffs,  together,  it  would  seem, 
with  those  for  whose  benefit  they  bedd  the 
property,  were  an  association,  and  ordered 
judgment  for  the  defotdant,  reversing  the 
Judgment  of  the  District  Court  260  Fed.  ^ 
817,  a  C.  A. .  S 

*The  facts  are  these:  A  Maine  paper  man-* 
nfactnrlng  corporatl<x)  with  eight  sharehold- 
ers had  Its  mills  on  the  Nashua  Elver  In 
Massachusetts  and  owned  outlying  land  to 
protect  the  river  from  pollution.  In  1&12  a 
corporation  was  formed  in  MaSBachusetts. 
The  Maine  corporation  conveyed  to  it  seven 
mills  and  let  to  It  an  eighth  that  was  In  pro- 
cess of  construction,  together  with  the  out- 
lying lands  and  tenements,  on  s  long  lease, 
receiving  the  stock  of  tbe  Massachusetts  cor- 
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poratlon  In  retnm.  Ibe  Malike  corporatloD 
tben  traaaferred  to  tbe  plalntlffB  as  tnwtees 
tbe  f«e  of  tbe  property  subject  to  lease,  left 
tbe  Uassacbnsetts  stock  In  tbelr  bands,  and 
was  dissolved.  By  tbe  declaration  of  trust 
tbe  plalntlfTs  declared  that  they  beld  the 
real  estate  and  all  other  property  at  any  time 
received  by  them  tbereunder,  subjoct  to  the 
provisions  thereof,  "for  the  beneflt  of  the  ces- 
tui Qne  trasts  (who  shall  be  trust  beneflda- 
ries  only,  without  partnership,  associate  oi 
other  relation  whatever  Inter  sese)"  opon  troat 
to  convert  the  same  Into  money  and  distribute 
tbe  net  proceeds  to  tbe  persons  then  holding 
tbe  trustees'  receipt  certificates — the  time  of 
distribution  being  left  to  tbe  discretion  of  tbe 
trustees,  bnt  not  to  be  postponed  beyond  the 
end  of  twenty  years  after  tbe  death  of  sped- 
fled  persons  then  living.  In  the  meantime  tbe 
tmstees  were  to  have  the  powers  of  owners. 
They  were  to  distribute  what  tbey  determined 
to  be  fairly  distributable  net  Income  according 
to  tbe  Interests  of  tbe  cestui  que  trusts  but 
could  apply  any  funds  In  their  hands  for  tbe 
repair  or  devdopment  of  tbe  property  beld 
by  them,  or  the  acquisition  of  other  property, 
pending  conversion  and  dlstrlbutton.  Tbe 
trust  was  explained  to  be  because  of  the  de- 
termination of  the  Maine  corporation  to  dis- 
solve without  waitins  for  tbe  final  cash 
sole  of  Its  real  estate  and  was  declared  to  be 

8  for  tbe  benefit  of  the  eight  shareholders  of 
the  Maine  Company  who  were  to  receive  cer- 
•  tificatea  subject  to  transfer  and  sub*dlvIslon. 
nien  followed  a  more  detailed  statement  of 
the  power  of  the  trustees  and  provision  for 
their  compensation,  not  exceeding  one  per 
cent  of  the  gross  Income  unless  with  tbe 
written  consent  of  a  majority  In  Interest  of 
the  cestui  que  trusts.  A  slmUar  consent  was 
required  for  the  filling  of  a  vacancy  among 
tbe  trustees,  and  for  a  modification  of  the 
terms  of  the  trust.  In  no  other  matter  bad 
tbe  beneficiaries  any  control.  The  title  of 
tbe  trust  was  fixed  for  convenience  as  The 
Massachusetts  Realty  Trust. 

The  declaration  of  trust  on  Its  face  !■  an 
ordinary  real  estate  trust  of  the  kind  famil- 
iar In  Massachusetts  unless  in  tbe  particular 
that  the  trustees'  receipt  provides  that  the 
holder  has  no  Interest  In  any  specific  proper- 
ty and  that  It  purports  only  to  declare  tbe 
bolder  entitled  to  a  certain  fraction  o(  tbe 
net  proceeds  of  the  property  when  converted 
into  cash  "and  meantime  to  income."  The 
only  property  expressly  mentioned  Is  the  real 
estate  not  transferred  to  tbe  Massachusetts 
corporation.  Althongb  tbe  trustees  in  fact 
have  held  the  stock  of  that  corporation  and 
bave  collected  dividends  upon  it,  their  doing 
so  Is  not  contemplated  In  terms  by  the  In- 
strument It  does  not  aw»ar  very  cieariy 
that  the  eight  Maine  shareholders  might  not 
bave  dunanded  it  had  tbey  been  so  minded. 
The  function  of  the  trustees  is  not  to  manage 
tht  miUa  but  simply  to  collect  tbo  roits  and 


Income  of  such  prc^rty  as  may  be  la  their 
bands,  with  a  large  discretion  In  the  appli- 
cation of  it  but  with  a  recognition  that  tha 
receipt  holders  are  oitltled  to  It  subject  to 
the  exercise  of  the  powers  confided  to  tha 
trustees.  In  fact,  the  whole  income,  lesa 
taxes  and  similar  expenses,  has  been  paid 
over  in  due  proportton  to  the  holders  of  tbe 
receipts. 

There  can  be  IltUe  doubt  that  in  Massa- 
chusetts this  arrangement  would  be  held  to 
create  a  trust  end  nothing  more.  "The  cer- 
tificate holders  •  •  •  are  In  no  way  as- 
Bodated  together  nor  Is  there  any  prorlslon  g 
in  the  •  •  •  OLlnstrument]  for  any  meet-* 
Ing  to  be  held  by  them.  Tbe  only  act  whldi 
(under  the  [declaratl<Ki  of]  trust  *  *  *  ) 
they  can  do  Is  consent  to  an  alteration 
•  •  •  of  the  trust"  and  to  the  other  mat- 
ters that  we  have  mentioned.  Tbey  are  con- 
fined to  giving  or  withholding  assent,  and  tbe 
giving  or  withholding  It  "la  not  to  be 
had  in  a  meeting  but  is  to  be  glv^i  by  tb«m 
individually."  "The  sole  right  of  tbe  cestuls 
que  trust  Is  to  have  the  property  administer- 
ed In  their  Interest  by  the  trustees,  who  ars 
the  masters,  to  receive  Income  while  tbe  trust 
laats,  and  their  share  of  the  corpus  when  the' 
trust  comes  to  an  end."  Williams  v.  Milton, 
215  Mass.  1,  8, 10,  11, 102  N.  E.  35S,  S58.  The 
question  Is  whether  a  dUfereat  view  Is  re- 
quired by  the  tanas  of  the  present  act  As 
by  D  above  referred  to  trustees  and  assoda- 
Uons  acting  In  a  fiduciary  capadty  have  the 
exemption  that  Individual  stockholders  hava 
from  taxation  upon  dividends  of  a  corpora- 
tion that  Itself  pays  an  Income  tax,  and  as 
tbe  plaintiffs  undeniably  are  trustees.  If  they 
are  to  be  subjected  to  a  double  llabUity  the 
language  of  the  statute  must  make  the  int«i- 
tlon  clear.  Oould  v.  Gould,  249  D.  S.  ISl,  IDS, 
88  Sup.  Ct  S3, 62  L.  Ed.  211 ;  United  Statea  t. 
Isham,  17  Wall.  496,  604,  21  U  EA.  728. 

The  requirement  of  O  (a)  Is  that  the  nor> 
mal  tax  thereinbefore  lmp4»ed  upon  individ- 
uals shall  be  paid  upon  tbe  entire  net  In- 
come accruing  from  all  sonrces  during  the 
preceding  year  "to  every  corporation.  Joint- 
stock  company  or  association,  and  every  In- 
surance company,  organized  In  the  United 
States,  no  matter  how  created  or  organized, 
not  Including  partnerah^s."  The  tmst  that 
has  been  described  would  not  fall  under  any 
familiar  conception  of  a  Joint-stock  aasoda- 
tlon,  whether  formed  under  a  statute  or  not 
Smith  V.  Anderson,  16  Ch.  D.  247,  273,  274, 
27T,  282 ;  Eliot  v.  Freeman,  220  D.  8,  178, 
186,  SI  Sup.  Ct  860,  58  L.  Ed.  424.  If  we 
assume  that  the  words  "no  matter  how  creat- 
ed or  organized"  apply  to  "association"  and 
not  only  to  'Insurance  company,"  sUIl  It  ^ 
would  be  a  wide  departure  'from  normal  ns-  • 
age  to  call  the  benefidarles  here  a  Joint-stock 
aesoclatlon  when  they  are  admitted  not  to 
be  partnera  In  any  sense,  and  when  they 
have  no  Joint  action  or  Interest  and  no  cod- 
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trol  over  ttw  fund.  On  the  otlier  hand,  Ui« 
tnutees  by  tboiuelTM  oumot  ba  a  Joint- 
stock  snodatlon  within  the  meaning  of  the 
act  nnleas  ftll  trustees  with  dlacretlcmuT 
powers  are  sndi,  and  the  ipedal  prorisiiMi 
for  tnist«e«  In  D  U  to  be  made  meanlng- 
lesL  We  percelre  no  ground  for  gronplns 
the  two— benefldaries  and  trustees — togeth- 
vr.  In  order  to  turn  them  Into  an  association, 
bj  nnltlng  their  contrasted  fonctloas  and 
powers,  althoDgb  they  are  In  no  proper  sense 
associated.  It  seems  to  be  an  nnnatnral 
perversion  of  a  well-known  Instltntlon  of  the 
law. 

We  do  not  see  either  that  the  resnit  Is  af- 
fected by  any  tecbnlcal  analysts  of  the  In- 
dividual receipt  holder's  rights  tn  the  In- 
come received  by  the  tnutees.  The  descrip- 
tion most  in  accord  with  what  has  been  the 
practice  would  be  that,  as  the  receipts  de- 
clare, the  holders,  nntll  distribution  of  the 
capital,  were  entitled  to  the  Income  of  the 
fnnd  subject  to  an  unexercised  power  In  the 
trusteea  in  tbelr  reasonable  discretion  to  di- 
vert It  to  the  Improvement  of  the  cspltaL 
But  even  if  It  were  said  that  the  receipt  hold- 
ers were  not  ^itltled  to  the  Income  as  such 
nntll  they  got  It,  we  do  not  dlscero  how  that 
would  turn  them  Into  a  joint-stock  company. 
Uoceover  the  receipt  holders  did  get  It  and 
the  Queatton  Is  what  portion  It  was  the  duty 
of  the  trusteea  to  withhold. 

We  presume  that  the  taxation  of  corpo- 
ratloDs  and  Joint-stock  companies  upon  dlv- 
IdeodB  of  corporations  that  themselves  pay 
the  Income  tax  was  for  the  pmiiose  of  dis- 
couraging combinations  of  the  kind  now  In 
disfavor,  by  which  a  corporation  holds  con- 
trolling Interests  In  other  corporations  which 
In  their  turn  may  control  others,  and  bo  on, 
B  and  In  this  way  concentrates  a  power  that  is 
P  disapproved.    There  Is  nothing  of  that  sort 
•  here.    Upon  the  "whole  case  we  are  of  opinion 
that  the  statute  falls  to  show  a  clear  Intent  to 
subject  the  dividends  on  the  Mhssachusetta 
corporation's  stock  to  the  extra  tax  Imposed 
by  G  (a). 

[1]  Our  view  upon  the  main  question  opens 
a  second  one  upon  which  the  Circuit  Court 
of  Appeals  did  not  have  to  pass.  The  Dis- 
trict Coart  while  It  found  for  the  plaintiffs, 
ruled  that  the  defendant  was  entitled  to  re- 
tain out  of  the  sum  received  by  blm  the 
amount  of  the  tax  that  they  should  have 
paid  as  trustees.  To  this  the  plaintiffs  took 
a  cross  writ  of  error  to  the  Circuit  Court  of 
Appeals.  There  can  be  no  Qoestlon  that  al- 
though the  plalntlfTs  escape  the  larger  li- 
ability, there  was  probable  cause  for  the  de- 
fendant's act  The  Commissioner  of  Inter- 
nal Revenue  rejected  the  plalotllTs  claim, 
and  the  statute  does  not  leave  the  matter 
'rlear.  The  recovery  therefore  will  be  from 
the  United  States.  Bev.  St  t  &89  (Comp.  St 
I   1635).     The  plaintifTs,  as  they  themsdvea 


alleged  In  th^r  claim,  were  the  persons  tax- 
ed, whether  they  were  called  an  association 
or  trustees.  They  were  taxed  too  much.  If 
the  United  Statea  retains  from  the  amount  re- 
ceived by  It  the  amount  that  It  should  have 
received.  It  cannot  recover  that  snm  In  a  sub- 
sequent suit 

Judgment  of  the  Circuit  Court  of  An>eals 
reversed. 

Judgment  of  the  District  Court  affirmed. 


04)  U.S.  MO 

BQAKD  OF  PUBUC  UTILITT  COM'ES  v. 
UAMIIA  ELEGTBIC  B.  ft  UGHT  CO. 


No.  23a 
1.  COTTSTS    0338S7(2}— PniUPPim    lBLiSI»— 

Bxvaw  BT  StrpBKHz  Coost. 
OoDitractlon  of  a  franchise  ordinance,  ce- 
qalring  free  transportation  of  members  of  po- 
lice department  wearing  official  badges,  as  not 
applying  to  detectives  with  such  badges  dw- 
cealed,  and  consequent  ruling  by  Supreme  Court 
of  Pbllipplne  lalands  that  railroad  company 
was  Dot  obliged  to  give  such  traaBportation  or- 
dered by  Board  of  Public  Utility  Commission* 
era,  does  not  Involve  Constitution,  statute,  trea- 
ty, title,  right  of  privUege  of  the  United  States, 
within  Judicial  Code,  |  218. 


ne  value  In  controversy  In  proceeding  by 
railroad  company  against  Board  of  Public  Util- 
ity CommisaionerH,  to  revoke  board's  order  tbat 
railroad  carry  detectives  free^  decided  adverse- 
ly to  board  by  Supreme  Court  of  Philippine 
Islands,  cannot  be  said  to  exceed  {26.000,  with- 
in Judicial  Code,  i  248;  the  record  disdoelng 
no  ground  for  concluding  the  board  bad  any 
inch  pecuniary  interest 

On  Ai^al  from  and  In  Error  to  the  Su- 
preme Court  of  the  PhlUpidne  Islands. 

Proceeding  In  the  Supreme  Court  dt  the 
Philippine  Islands  by  the  Manila  Electric 
Railroad  A  Light  Company  against  the  Board 
of  Public  Utility  CMnmiaslonera  to  revoke  an 
order  of  the  Board.  There  was  a  decree  va- 
cadng,  setting  aside  and  anntilllng  the  order, 
and  Uie  Board  appeals  and  brings  error, 
Dlsmlssed- 

Uessra.  Edward  B.  Bailey  and  B.  T.  An- 
sell,  both  of  Washington,  D.  C  for  appel- 
lant and  plalntitF  In  error. 

Messrs.  Robert  H.  Nellson  and  Paul  D. 
Gravath,  both  of  New  Yoi^  City,  tor  app^ 
lee  and  defendant  In  error. 

Memorandum  opinion  by  Mr.  Chief  Jnsttcs 
WHITE. 
Tbe   Uanlla    Electric    Railroad    ft    U|^t 
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OompoDT,  ttw  appellee,  opented  in  the  dtr 
ml  Uanllm  >  atreet  railway  kdA  an  elactric 
ll^t  and  power  i4ant  by  vlrtce  of  a  fnn- 
chlae  cMtferred  by  an  ordlnaDce  adopted  In 
1902  by  the  dty  In  the  exerdae  of  a  power 

I  (Iren  It  by  tbe  local  leglalatiTe  antborl^. 

■  *Vnjm  the  beginning.  In  giving  effect  to  the 
I)roTlsl<»i  of  the  frantditse  ordinance  requir- 
ing that  "members  of  the  police  and  flie  de- 
partments of  the  city  of  Manila  wearing  ofll- 
dal  badges  shall  ba  entlUed  to  ride  free  ap- 
on  the  cars  of  the  grantee,"  that  requirement 
waa  treated  by  the  grantee  as  not  embracing 
members  of  the  detective  brandi  of  the  po- 
lice department  who  did  not  pnblldy  wear 
official  badges,  although  having  audi  badge* 
concealed  apon  their  persona  in  such  man- 
ner that  they  could  be  exposed  or  inspected 
when  deeired. 

In  1914  the  Board  of  Pobllc  Utility  Com- 
cdsslonerB  deeming  that  members  of  the  de- 
tectf*e  force  not  publicly  wearing  their 
badges  were  entitled  to  ride  free  nnder  the 
proTlslona  of  the  ordiaance,  after  notice  and 
hearing  to  the  railroad  on  tbe  subject,  enter- 
ed an  order  directing  that  members  of  the 
detective  force  be  allowed  to  ride  free  under 
the  drcumstances  stated.  The  railroad,  chal- 
lenging the  validity  of  the  order,  refused  to 
obey  It  and  availing  of  the  remedy  provided 
by  the  local  law  Invoked  the  Jurisdiction  of 
the  Supreme  Court  In  that  court  It  disput- 
ed not  only  the  correctness  of  the  interpreta- 
tioa  which  had  been  given  the  ordinance  by 
the  Utility  Commlsaionera,  but  charged  that 
U  mcb  Interpretation  were  enforced  a  viola- 
tion would  result  of  the  rights  of  the  com- 
pany In  particulars  stated  guaranteed  to  It 
by  tbe  Bill  of  Rights  provided  by  Congrees 
for  tbe  Philippine  Islands.  The  court,  pass- 
ing as  unnecessary  to  be  considered  all  the 
•contentions  made  by  the  railroad  but  the 
•Ingle  one  concerning  the  duty  of  the  com- 
pany under  the  franchlae  ordinance  to  fur- 
nish the  free  transportation  ordered,  decided 
that  under  the  text  of  that  ordinance  the 
duty  to  furnish  sudi  transportation  did  not 
exist,  and  therefore  set  aside  the  order  of 
die  aommlssloners.  That  body,  both  by  er- 
ror and  appeal,  brought  the  subject  here  for 
consideration. 

8     [1, 1]  As  the  action  of  the  court  complaln- 

•  ed  of  waa  taken  'before  the  Act  of  September 
6,  1916  (39  Stat.  720,  c.  448),  and  the  appel- 
late Jurisdiction  of  this  court  waa  Invoked 
before  that  act  went  into  effect,  our  power 
to  review  Is  governed  by  section  248  of  the 
Judicial  Code  (Act  March  3,  1911,  c  231,  88 
Btat.  1158).  By  that  section  the  authority  to 
mview  nnder  the  situation  here  disclosed  can 
depend  only  upon  one  or  both  of  two  consld- 
•ratioas:  (a)  Whether  the  Constltntlon  or  any 
statute,  treaty,  tiUe  or  privilege  of  the  Unit- 
ed States  is  involved,  or  (b)  whether  the  vttl- 
ne  In  controversy  exceeds  {2S,000.     Contpa- 


nla  Oeneral  de  Ibbacos  de  Fflipinae  v,  Al- 
hambra  Cigar  ft  Cigarette  Manufacturing 
Co.,  249  U.  S.  72,  39  Sup.  Ct.  224.  63  U  Ed. 
484,  decided  March  8, 1919. 

We  are  of  oplnl(Mk  that  the  mere  conatmo- 
tion  by  the  court  of  the  fraucbtse  ordlnanccv 
and  Its  consequent  ruling  that  the  duty  did 
not  rest  on  the  railroad  company  to  ^ve  the 
free  transportation  which  the  orders  of  the 
Commissioners  hsd  directed  to  be  ^reu  a*~ 
fords  no  ground  for  bringing  tbe  case  within 
the  first  considerBtlOD,  and  Indeed,  that  tbe 
contention  that  it  does  Is  too  unsubstantial, 
not  to  «ay  frivolous,  to  afford  any  basis  for 
Jurisdiction ;  and  that  the  same  conclusion 
Is  Inevitably  required  as  to  the  second  con- 
slderstion  as  the  record  discloses  no  ground 
whatever  tor  concluding  that  the  DtlUty 
Commissioners  bad  any  such  pecuniary  in- 
terest as  to  bring  the  case  within  the  sta^ 

Dismissed  for  want  of  Jurisdiction. 


No.  178. 
CoMBrmrnonAi,  Law  «=>238(2)   —  Mastkb 

AND     SiBVANT     ^3l3 — HoURS    OV     LABOB— 

Equal  Protection  or  IiAws. 
In  view  of  tbe  deference  due  to  the  Judg- 
ment of  the  Legislature,  of  existence  of  public 
consjderationB  tor  the  distinction,  tbe  equal  pro- 
tecdoD  of  tbe  law  caimot,  on  judidal  knowledge, 
be  said  to  be  dented  hotel  ketpers  by  the  pro- 
viso to  Pen.  Code  Arii.  |  717,  ezcepdng  em- 
ployta  in  railroad  restaurants  from  the  provi- 
sion that  the  6  hours  of  labor  per  day,  to  which 
women  employed  in  certain  industries  are  lim- 
ited, shall  ba  performed  within  a  period  of  12 


The  Dominion  Hotel,  Incorporated,  was 
convicted  of  violation  of  the  law  of  Arizona 
as  to  hours  of  employment  of  women,  con- 
viction was  sustained  by  the  Supreme  Conrt 
of  Arizona  (18  Ariz.  845,  161  Pac.  682),  and 
defendant  brings  error.    Affirmed. 

Mr.  Harvey  H.  Friend,  of  Washington, 
D.  C,  for  plalntllT  Id  error. 

Mr.  Wiley  B.  Jones,  Atty.  Gen,  Ariz.,  tor 
the  State  of  Arieona. 

•Mr.  Justice  HOUfES  delivered  the  opln-v 
Ion  of  the  Court. 

This  la  an  information  alleging  that  the 
defendant,  the  plalntltr  in  error,  was  en- 
gaged lu  the  bote!  business  and  permitted 
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a  woman  to  work  In  tbe  hotel  for  eight  boors 
and  that  the  "said  eight  hoars  of  work  was 
not  then  and  there  perfoctned  within  a 
period  of  twelve  hours,"  with  a  denial  that 
the  defendant  was  within  the  exceptions 
made  b;  the  statute  governing  the  case. 
The  atntnte  provides  as  follows: 

"Provided  farther,  that  the  lald  eight  hour 
period  of  work  ahftll  be  performed  within  a  pe- 
riod of  twelve  boar*,  the  period  of  twelve  hours 
duriag  which  such   labor  inurt   be  performed 
-cot  to  tie  applicable  to  railroad  reatanrants  or 
3eBtiii(  bouBeg  located  upon  railroad  rights  of  waj 

•  and  <v>erated  b;  or  under  contract  'with  any 
railroad  company."  Penal  Code  of  Arlaona, 
i  T17. 

The  defendant  by  demurrer  and  otherwise 
set  up  that  the  exceptions  In  the  statuts 
made  it  void  under  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  Statet 
as  depriving  the  defendant  of  the  equal  pro- 
tection of  the  laws.  There  was  a  trial  and 
Judgment  against  the  defendant  which  was 
sustained  bj  the  Supreme  Court  of  the  State, 
Arizona. 

The  Fourteenth  Amendment  is  not  a  peda- 
goglcal  requiremeot  ot  the  Impracticable. 
The  equal  pcotectloa  of  the  laws  does  not 
mean  that  all  occupations  that  are  called 
by  the  same  name  must  t>e  treated  in  the 
same  way.  The  power  of  the  State  "may 
t>e  determined  by  degrees  of  evil  or  exer- 
cised in  cases  where  detriment  Is  apeclally 
experienced."  Armour  &  Co,  t.  North  Da- 
kota, 240  U.  S.  GIO,  S17,  36  Sup.  Ct.  440,  60 
L.  Ed.  771,  Ann.  Cas.  19160,  D4S.  It  may 
do  what  It  can  to  prevent  what  is  deemed 
an  evil  and  stop  short  of  those  cases  In 
which  the  harm  to  the  few  concerned  la 
thought  less  Important  than  the  harm  to  the 
public  that  would  ensue  if  the  rule  laW 
down  were  made  mathematically  exact  The 
only  queetloii  la  whether  we  can  say  on  our 
Judicial  knowledge  that  the  Legislature  of 
Arizona  could  not  have  had  any  reasonable 
ground  for  believing  that  there  were  such 
public  considerations  for  the  distinction 
made  by  the  present  law.  The  deference  due 
to  the  Jndgment  of  the  Legislature  on  the 
matter  has  been  emphasized  again  and  again. 
Hebe  Co.  y.  Shaw,  248  U.  8.  297,  303,  39 
Sup.  Ct.  125,  63  L.  Ed.  2tMS.  Of  course,  this 
Is  esppt'lally  true  when  local  conditions  may 
affect  the  answer,  condldona  that  the  Legis- 
lature does  but  that  we  cannot  know.  Thom- 
as Cusack  Co.  V.  Chicago,  242  U.  S.  S26, 
530.  S31,  37  Sup.  Ct  190,  61  U  Ed.  472,  L. 
R.  A.  1918A,  136,  Ann.  Cas.  19170,  694. 

Preaumably,  or  at  least  possibly,  the  main 
custom  of  restaurants  upon  railroad  rights 
ot  way  comes  from  the  passengers  upon 
trains  that  stop  to  allow  them  to  eftt  The 
work  must  be  adjusted  to  the  hours  ot  the 
etmlns.    Thla  tact  makes  a  practical  and.  It 

•  may  be,  an  Important  'dlstinctloD  between 


'  such  restaurants  and  others.  If  in  its  the- 
ory the  distinction  la  justifiable,  as  for  all 
that  we  know  It  is,  the  fact  that  some  cases, 
including  the  plaiDtUTs,  are  very  near  to 
the  line  makes  it  none  the  worse.  That  is 
the  Inevitable  result  of  drawing  a  line  where 
the  distinctions  are  diatlnctiouB  ot  degree; 
and  the  constant  busineas  of  the  law  la  to 
drew  sncb  lines. 

"Upholding  the  Act  «a  embodying  a  prinriple 
generally  fair  and  doing  as  nearly  equal  Jusdc* 
as  can  be  expected  Beema  to  import  that  If  a 
particular  case  of  hardship  arises  under  it  in 
its  natural  and  ordinary  application,  that  hard- 
ibip  must  be  borne  aa  one  of  the  ImperfectionB 
of  human  tblnga."  Loulaville  A  Naabville  R. 
a.  Co.  V.  Barber  Asphalt  Co.,  197  U.  8.  430, 
431,  26  Sup.  Ot  466,  467  (49  L.  Bd.  819). 


<M1  V.  B.  wn 
ST.  L0C19  POSTEB  ADVEETISINO  00.  v. 
CITY  OF  ST.  LOUIS  et  al.  (two  caaes). 


Bestrictlona  by  ordinance  Itmltinc  area  of 
any  billboard  to  400  square  feet  and  height 
above  ground  to  14  feet,  rcqairing  apace  of  4 
feet  between  them  and  ground,  forbidding  them 
nearer  than  6  feet  to  building  or  side  of  lot,  or 
2  feet  to  each  other,  or  than  15  feet  to  street 
line  are  not  unreasonable  and  unconstitutional 
limitationa  of  the  Uberty  of  the  individual  or  of 
rights  of  property  in  land. 

2.  MuniciPAL  GoBPOKATions  #^602  —  Bnx- 
BOABo  OBniHAfloEB— Public  Welfabx. 

Billboards  properly  may  be  put  in  a  class 
by  themaelves,  and  prohibited  in  the  residence 
diatricta  of  a  city,  in  the  interest  of  the  safety, 
morahty,  health,  and  decency  ot  the  community, 

3.  MuNicrPAL  COBPosATions  ^=»B02— Biu.- 
BOABn  RxsTBicnonB. 

Bestrictions  may  be  pat  on  billboardi  in  a 
dty,  though  dangers  from  fire  and  wind  be 
done  away  with  in  their  conatrnction,  aa  they 
or  may  be  tfae  least  of  the   objectioas 

4.  MOniCIPAL  OoBPORATIONS  ^9625  — BlLI.- 
BOABO  Bestbictiohs. 

That  one  or  two  relatively  triSlng  details 
'.  an  ordinance  as  to  erection  of  billboards  in 
city,  especially  the  requirement  of  conform- 
ity to  building  line,  have  teslhetic  considera- 
tiona  in  view,  more  prominently  than  anything 
else,  does  not  render  them  invalid,  the  main 
burdens  impoaed  standing  on  other  ground. 
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S.  LicEitBta  «=>2a  —  BiLLBOABD  m  — BXA- 


&  CoNmnrnoMAi.  Law  ^ai54(l)— Obuoa* 

HON  or  COHTBACTS. 
A  billboard  compenr'a  contmcta  for  main- 
talntni  advcrtiaemeEta  on  Iti  boarda,  though 
made  befor*  paaaagi  of  aa  ordinance  placing 
reatrictiona  on  «ach  boarda,  ate  aubject  tlicre- 
to  aa  againat  objection  of  Ita  Incidental  effect 

In  Error  to  the  Supreme  Court  of  the  State 
ot  Missouri. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  ot  Hls- 
■OQri. 

Two  suits  bj  the  St.  Louis  Poster  Adver- 
tising Goinpanr  against  the  City  of  SL  Louis 
and  others— one  In  a  state  court  of  Missouri; 
the  other  In  a  federal  District  Court.  Judg- 
ment adverse  to  platntlfl  In  the  ttrst  suit 
was  affirmed  by  the  Supreme  Court  of  Mis- 
souri UBS  S.  W.  717),  and  plaintiff  brings  er- 
ror; and  in  Uie  second  suit,  bill  was  dis- 
missed, and  plalntUt  appeals.    Affirmed. 

Mr.  Marion  C.  Early,  of  St  Louis,  Mo.,  for 
plaintiff  In  error  and  appellant 

Messrs.  I>Terett  Paul  Oriffln  and  Charies  H. 
Dauea,  both  of  St.  Louis,  Mo.,  tor  defend- 
ants in  error  and  sppellees. 
g 

•    'Mr.  Justice  BOLMES  delivered  the  opin- 
ion ot  the  Court 

The  first  mentioned  of  these  cases  was 
brought  by  tlie  plaintiff  in  error  In  a  Stattt 
Court  ot  Missouri  to  prevent  the  City  ot  St 
Louis  and  its  ofSdlals  from  enforcing  an  or^ 
dlnance  r^nilatlng  the  erection  of  billboards, 
on  the  ground  that  the  ordinance  is  contrary 
to  the  Fourteenth  Amendment  in  various  re- 
spects. Tlie  suit  was  begun  on  March  21, 
1914,  and  on  May  22,  1817,  a  Judgment  of 
that  Ooort  dtsmlsalng  It  upon  demurrer  was 
C  affirmed  by  the  Supreme  Court  ot  the  State. 
flOB  8.  W.  717.  *The  other  case  was  begun  a 
little  earlier,  on  January  80, 1914,  In  the  Dis- 
trict Court  of  the  United  States,  by  a  blU  In 
equity  substantially  to  the  same  effect  as  in 
the  State  case.  The  bill  was  dismissed  upon 
motion  on  Febmar;  20,  1914.  The  two  cases 
appear  to  have  proceeded  to  a  conclusion 
without  any  reference  to  each  other,  but  as 
they  Involve  the  same  parties  and  the  same 
questions  they  have  been  argued  as  one  case 
hera 

The  ordinance  eomplaloed  ot  Is  number 
32,022,  passed  on  April  7,  1905.  It  allows  no 
billboard  of  twenty-flve  square  feet  or  more 
to  be  put  up  without  a  permit  and  n<Hie  to 
extend  more  than  fourteen  feet  high  above 
the  ground.  It  requires  an  open  spsce  of 
four  feet  to  be  left  between  the  lower  edge 
and  the  ground,  torblds  an  approedi  of  near- 


er than  six  feet  to  any  building  or  to  the  side 
of  the  lot  er  nearer  than  two  feet  to  any 
other  billboard,  or  than  fifteen  feet  to  the 
street  line,  and  with  quallflcaliona  require* 
conformity  to  the  building  line.  No  billboard 
is  to  exceed  tour  hundred  square  feet  In 
area.  The  fee  for  a  permit  Is  one  dollar  for 
every  five  lineal  feet  The  bill  states  that 
the  sise  of  posters  has  been  standardized 
and  cannot  be  dianged  witbout  great  expense 
and  that  the  limits  in  size  fixed  tor  the 
boarda  are  too  small  tor  such  posters  and 
will  affect  the  plaintiff's  business  disastrous- 
ly. The  billboards  are  all  upon  prtvatf 
ground  owned  by  or  let  to  the  plaintiff. 
They  are  built  to  withstand  a  wiodatorm  ot 
eighty-three  miles  an  hour,  a  greater  veloci- 
ty than  any  known  in  St  Louis,  and  the 
frames  and  tsdng  are  of  galvanized  iron 
so  as  to  exclude  all  danger  of  fire.  The  plain- 
tiff has  contracts  running  from  six  montbi 
to  three  years  binding  it  to  maintain  adver- 
tisements upon  its  boards.  The  defendants 
are  proposing  to  tear  down  these  boards  un- 
less the  plaintiff  compiles  vrith  the  ordi- 
nance. This  is  a  greatly  abbreviated  state- 
mttit  of  the  case  but  is  sufficient,  we  believe, 
to  present  the  questions  that  we  have  to  de- 
cide. J; 
(t-4]  *0f  course,  the  several  restrlctioBS* 
that  liavs  been  mentioned  are  said  to  be  un- 
reasonable and  unconstitutional  limitations 
ot  the  liberty  of  the  individual  and  of  rights 
of  property  in  land.  But  the  argument  comes 
too  late,  niia  Court  has  recognized  the  cor- 
rectness of  the  dedaion  in  St  Louis  Ounnlng 
Advertising  Co.  v.  St  Louis,  23S  Mo.  99,  137 
8.  W.  029,  followed  in  this  case,  that  bill- 
boards properly  may  be  put  in  a  class  by 
themselves  and  prohibited  "in  the  residence 
districts  of  a  dty  in  the  Interest  ot  the  safe- 
ty, molality,  heidth  and  decmc?  of  the  com- 
munity." Thomas  Cnsack  Co.  v.  Chicago, 
242  U.  S.  Q26,  S29,  530,  87  Sup.  Ct  190,  191 
(61  L.  Ed.  472,  El.  B.  A.  191SA,  136,  Ann.  Gas. 
1917C  684).  It  is  true  thst  according  to  the 
bill  the  plaintiff  has  done  away  with  dangers 
from  fire  and  wind,  but  apart  from  the  ques- 
tion whether  those  dangers  do  not  remain 
sufficient  to  Justify  the  general  rule,  they  are 
or  may  be  the  least  of  the  objections  advert- 
ed to  In  the  cases.  235  Mo.  99,  137  S.  W. 
929;  Kansas  City  Gunning  Advertising  Co. 
V.  Kansas  City,  240  Mo.  650.  671,  144  S.  W. 
1009.  Possibly  one  or  two  details,  especial- 
ly the  requirement  of  conformity  to  the  build- 
ing line,  have  leathetlc  conaideratlons  in  view 
more  obviously  than  anything  else.  But  as 
the  main  burdens  imposed  stand  on  other 
ground,  we  should  not  be  prepared  to  deny 
the  validity  ot  relatively  trifling  require- 
ments that  did  not  look  solely  to  the  satis- 
faction of  rudimentary  wants  that  alone  we 
generally  recognize  as  necessary.  Hubbard 
v.  Taunton,  140  Mass.  407,  468,  5  N.  El.  167. 
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II,  I]  If  tbe  dt7  desired  to  dlacouraee 
boards  by  a  high  tax  we  know  of  nothing  to 
hinder,  even  apart  from  the  rt^t  to  prohib- 
it them  oltOEether  asserted  In  Thomas  Cu- 
sack  Co.'s  Case.  Citizens'  Telephone  Co.  v. 
Puller,  2S»  U.  8.  322,  329,  33  Sup.  Ct  S33, 
tIT  li.  Ed.  1206.  As  to  the  plaintiff's  con- 
tracts, so  far  as  appears  they  were  made 
after  the  ordinance  was  passed,  but  if  made 
before  it  they  were  subject  to  legislation  not 
invalid  otherwise  than  for  Its  Incidental  ef- 
fete upon  them.  Atlantic  Coast  Line  B.  B. 
Co.  v.  Goldsboro,  232  U.  S.  M8,  COS,  34  Sup. 

S""  OL  364,  58  L.  Bd.  721.  The  same  thing  may 
be  said,  apart  from  other  an'swer^  with  re- 
gard to  the  alleged  standardizing  of  the  sue 
of  posters.  In  view  of  our  recent  dcdsion  we 
think  further  argument  unnecessary  to  show 
that  the  ordinance  must  be  upheld. 

Judgment  in  No.  220  and  decrM  la  No. 
2  alBrmed. 


Oif  V.  8.  tii) 

UNION    TANK   LINE   t.   WEIGHT,   Comp- 
troller Geoeial  ol  Georpa. 


No.  170. 

1.  CoNSTrcuiiONAL  L»w  ^3283-^AZA'noN— 
Due  Pbocess  of  Law. 

For  a  state  to  tax  proper^  of  a  foiugu 
corporation  wbich  has  never  come  within  its 
.borders  would  violate  the  due  proceas  clause  of 
the  Fourteeoth  AmendmenL 

2.  CouuEKCB     ^=372— Taxahon— IiinBSiATm 

COUMEBCE. 

So  far  as  movables  of  a  foreien  corporation 
are  regularly  and  habitually  used  and  employed 
in  a  state,  the  state  may  tax  them  accordins 
to  tbeir  fair  value,  along  with  other  property 
subject  to  its  jurisdiction,  though  devoted  to 
interatste  commerce. 
8,  Taxation   <S=>39T— FoazioN  Corpobatior 

—Valuation  of  Cabs. 
The  Just  valuatioa  of  movables  of  a  foreign 
corporation  babitually  used  and  employed  in 
a  state,  accordiag  to  which  the  state  may  tax 
them,  need  not  be  limited  to  mere  worth  of  the 
articles  considered  separately,  but  may  include, 
as  well,  the  mtangible  value  due  to  the  organic 
relation  of  the  property  in  the  state  to  the 
corporation's  whole  system  operating  In  many 
sUtes. 
4,  CouuEBCE   ^=373  —  CoNBTiTonoHAi,  Law 

«=>283— Dux   Pbocess  — Tazatioit  —  Raii.- 

BOAD  Cabs. 
A  tax  by  the  state.  In  accordance  with  Civ. 
Code  Ga.  1910,  |  990,  on  the  cars  mn  In  the 
state  belougiog  to  a  foreign  corporation  engaged 
in  leasing  tank  cars  to  shippen^  by  taking  as 
tbeir  assessed  value  a  sum  bearing  the  same 
ratio  to  tbe  value  of  all  its  cars  that  the  miies 
of  railroad  in  Georgia  over  which  the  cars 
move  bears  to  total  mileage  so  traversed  in 
all  states,  a  plan  arbitrary,  and  resolting  In 
grossly   eicesdve  vsluation,   violates  the  Fonr- 


teenth  Amendment  as  to  due  process  of  law,  and 

unduly  burdens  interstate  commerce. 

6.  CouBTs  *=92— PBECEDKnra— Obitee  Dmj- 


The  statement  in  opinion  on  sppesl  that  the 
method  of  assessment  adopted  wss  proper  was 
obiter  dictum ;  tbe  amount  of  assessment  not 
having  been  challenged,  but  the  contention  hav- 
ing been  right  to  complete  exempticm. 

Mr.  Justice  Pitney,  Mr.  Jusdos  Brondds,  and 
Mr.  Justice  Clarke  dissenting. 

In  Elrror  to  the  Supreme  Court  of  th« 
Stato  of  OeorgU. 

Suit  tor  Injunction  by  the  Union  Tank  Una 
against  WlUlom  A.  Wright,  Comptroller  Gen- 
eral of  Georgia.  Judgment  adverse  to  plains 
tut  waa  affirmed  In  part  by  the  Supreme 
Court  of  Georgia  (146  Qa.  489,  91  S.  B.  68(9, 
and  plaintiff  brings  error.  Beversed  and  r«- 
manded.  S 

•Mr.    Douglas    Campbell,    of    New    York* 
Qty,  for  plalntifF  In  error. 

Mr.  Olfford  Walker,  of  Monroe,  Ga.,  for 
defendant  In  error. 

Mr.  Justice  McRBTNOLDS  delivered  th« 
opinion  of  the  Court.  • 

This  cause  requires  as  to  consider  the 
power  of  a  state  to  lay  and  collect  taxes  up- 
on Instrumentalities  of  Interstate  commerce 
which  move  both  within  and  without  its  Ju- 
risdictloit. 

Union  Tank  Line — plaintllT  In  error— an 
equipment  company  incorporated  In  New  Jer- 
sey wtiicta  has  never  carried  on  business  or 
had  an  office  in  Georgia,  owns  12,000  tank 
cars  suitable  for  transporting  oil  over  rail- 
roads and  rents  thera  to  shippers  at  agreed 
rates,  based  on  size  and  capacity.  The  roads 
over  which  they  move  also  pay  therefor  stip- 
ulated comp^sation.  Under  definite  cm- 
tract  certain  of  these  cars  were  furnished  to 
tbe  Standard  Oil  Company  of  Kentucky  and 
all  of  tliose  which  come  into  Georgia  were 
being  <^erated  by  the  Oil  Company  under 
such  agreement  They  were  not  permanent- 
ly within  that  state  but  passed  "la  and  oufS 

March  16,  1914,  the  Tank  Line  made  the? 
following  tax  return  to  the  comptroller  gen- 
eral for  1913: 

Nsma  or  oompuiy Union  Tank  Lin* 

Vslus    ot    raal    cotsta   owned    bj 

compuQT  In  or  out  ol  Qeorgla..    KoiM 
Nambsr  or  mllM  of  rBilroad  line* 

In    Oeargia   orsr  which    •    •    • 


TotAl    vBlua   ot    ■    ■    •    cua    and 
•    •    •    other   penonsl   prnpartr 

[In  Oeorgia  and  diewbere] dd.EU.SSS.U 

alUB  franchli*  tin  Georgia] I' 

Total   number   of   mllca  rallnad 


are  rna  Tin  OaorBla  and  alae- 
wherel    S1,*N 

Total  value  of  proparty  taxable 
In    Oaorgla    ta,tltM 

Unloa  Tank  Llc«  Companr  bad 
an  averase  of  ET  tank  ear*  in 
Qeorgla  durins  UU,  which  at  a 
Talus  ot  nao  per  car  eqnala....   W.SISM 
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Defendant  Id  em«  exiweaslr  tdmltted 
tliat  the  average  number  of  cars  to  Geor^a 
■during  1S13  was  S7,  the  ralne  of  each  being 
■$S30— total  $47,310;  that  the  owner  had  paid 
into  the  state  treasury  as  taxes  the  full 
«monnt  required  on  each  Taluatlon  and  dur- 
ing that  year  had  no  other  property  In  the 
^atate.  Acting  upon  lufoimation  contained  In 
.return  abore  quoted,  the  comptroUer  general 
-asaessed  the  ITanlc  Line's  property  for  181B 
at  $291,196,  Its  franchise  at  $27,685,  and  de- 
manded payment.  In  explanation  of  this  ac- 
tloo  be  wrote  to  it  as  followa: 

"Aa  to  the  return  Sled,  yon  have  tnmlahed  the 

8i«ta  deaired,  but  hare  made  an  error  in  the 
spplicatioD  of  urn*.  After  Kiting  tba  mileage 
•  for  the  oompan;  eTerjtrhere  'and  for  Georgia, 
you  then  to  ahead  and  aaugn  S7  tank  cars 
for  thli  state  and  value  them  at  $830  each,  mak- 
ing the  total  for  Georgia  $47,310.  mis  Is  an 
incorrect  method.  If  yon  were  to  be  allowed  to 
merely  asaicn  so  many  cars  to  the  state  for  tax- 
ation there  would  be  no  need  for  the  mileage 
flgurea  to  be  furnished.  T\ie  valuation  to  be 
assigned  to  Georgia  most  be  in  the  same  propor- 
tion to  the  valuation  for  the  entire  company  as 
ihe  mileage  Id  Georgia  bears  to  the  entire  mile- 
age everywhere.  •  •  •  Or  to  work  it  out  by 
percentage  instead  of  proportion:  6,976.5  the 
-Georgia  mileage,  is  2.76846  per  cent  of  251.999, 
<he  entire  milesge.  Georgia  Is  therefore  enti- 
tled to  2.76846  per  cent,  of  the  entire  raluadon. 
-This  per  cent,  of  «10,S18,338  is  $291,196.84,  or 
the  same  sum  arrived  at  by  proportion,  If  we 
«all  the  84  cents  an  even  dollar.  *  *  *  A 
franchise  valoe  should  also  be  returned.  And 
whatever  the  valuation  you  place  on  the  fran- 
chise for  the  entire  country,  2.76846  per  cent 
of  same  must  be  assigned  to  Geoigla.  Tbas, 
If  yon  sbonld  Talae  yoor  franchise  at  $1,000,- 
400,  Um  franchise  value  to  be  assigned  to  Geor- 
gia woold  be  $27,685. 

"The  valuation  for  Georgia  was  determined 
ty  taking  2.76846  per  cent  of  the  valuation  you 
gave  for  the  entire  compeny,  exdusive  of  fran- 
chise. The  2.76846  per  cent  la  the  ratio  the 
Georgia  mile  age  bears  to  the  entire  mileage,  as 
explained  in  a  prerions  letter.  He  franchise 
value  was  obtained  by  placing  your  franchise 
for  the  entire  country  at  an  even  million  dollars 
and  giving  Georgia  2.76846  per  cent  thereof." 

Thereupon,  plaintiff  In  error  Instltnted  this 
proceeding  In  Folton  county  superior  court 
alleging  Invalidity  of  the  aasesament,  that  to 
oiforce  the  tax  would  violate  the  Fourteenth 
Amendment,  and  ashed  appropriate  rellet 
The  caose  was  tried  upon  pleadings  and 
agreed  statement  of  tacts.  Among  other 
ttilngs,  the  parties  stipulated: 
e  "On  April  7,  1914.  when  the  defendant  enter- 
^Dd  an  aa'seasment  in  bis  office  of  property  and 
franchise  of  the  plaintiff  aa  ahown  hereinbefore, 
he  had  no  other  information  for  any  of  the 
years  1807  to  1914  Inclusive  than  was  contained 
In  the  said  return  filed  by  the  plaintiff  on  March 
16,  1914,  and  eml^aced  in  this  statement  and 
which  was  refused  by  the  defendant,  and  did 
not  know  what  ears  defendant  had  had  in 
Qeorgla  during  any  of  said  named  years  nor  did 
'  he  aaeertaln  the  value  of  audi  cars,  but  his  ae- 


tion  waa  takea  on  audi  information  hereinbe- 
fore shown;  and  that  the  BBseaBment  ao  entered 
by  the  defeodant  in  his  office  against  the  plain- 
tiffs property  during  said  period  for  eadi  of 
said  years  embraces  the  valuation  of  about  three 
hundred  cars  in  excess  of  what  the  plaintiS  ac- 
tually had  in  the  atate  of  Georgia,  during  said 
years  of  the  apptoiimate  value  of  $260,000.00 
each  year;  and  that  the  tma  valae  of  a  tank 
car  la  about  eight  hundred  and  thirty  ($830.00) 
dollara  per  ear. 

"That  for  the  year  1914  the  assessment  en- 
tered against  plaintilt  by  defendant  covered  the 
value  ol  at  leaat  three  hundred  and  fifty  cars 
in  exceaa  of  the  number  of  cars  plalntlS  actu- 
ally had  in  the  state  of  Georgia  for  the  time  said 

"That  defendant  in  entering  said  assessment 
never  undertook  to  aanrtain  the  actual  prop- 
erty of  plaintiff's  located  in  the  state  of  Georgia 
during  the  said  yeara  or  to  assess  its  property 
at  its  reel  valoe  for  taxation,  otherwise  than 
by  simply  ascertaining  the  percentage  of  Its 
entire  property  ahown  by  the  ratio  of  the  rail- 
road traversed  by  its  equipment  In  Georgia  and 
the  railroad  mileage  traversed  by  its  eauipment 
everywhere  as  shown  by  its  said  return  filed  on 
March  16,  1914." 

The  trial  court  adjudged  the  assessment 
good  as  to  both  franchise  and  physical  prop- 
erty. The  Supreme  Cburt  held  no  taxable 
franchise  existed,  but  that  the  physical  prop- 
erty had  been  Hssessed  as  required  by  stat- 
utes not  in  conflict  with  either  state  or  fed- 
eral Constitutimi.  146  Ga.  489,  91  S.  a  6S0.S 
It  said  (Wright  V.  Union  Tank  Una,  143  *aa.. 
766,  769,  771,  778,  85  S.  B.  994.  998,  997): 

"Tho  case  relates  to  two  matters,  namely;  a 
tax  assessment  against  tangible  property  of  the 
company;  and  aecond,  a  claim  of  right  to  as- 
sess a  franchise  tax.  •  •  •  The  effort  was  to 
tax  property  in  this  state,  and  in  doing  so  to 
apply  the  statute  designed  as  a  rule  to  ascer- 
tain the  property  so  coming  into  the  state  and 
ita  proper  valuation." 

After  quoting  necUons  989,  990,  and  1031 
Civil  Code  of  Georgia,  c<vied  In  the  margln.iS 
the  opinion  con*tlnues:  • 


*Civ11  Code  ot  OwrglB. 

Sec  t8>.  "S«ch  Donruldmt  ctrsoR  or  compiay 
whose  BlMplaa  cktm  are  run  la  this  atate  shall  b* 
Uied  u  followa:  Aacertsln  the  whole  number  at 
mllea  at  railroad  ovsr  wbleb  nch  aleeiilDs  oars 
are  run,  and  aacerCaln  the  oDtlra  valua  ot  all  aloap- 
iDg  car*  ot  luch  peraon  or  oompany.  then  tax  aush 
(leeplDK  can  at  th*  raaular  tax  rste  [mpoaed  upon 
tha  property  at  tbla  state  Id  the  aame  propartlgn  ts 
tbe  enUrs  ralno  ol  aQeh  alewlDs  can  Chat  th* 
length  ot  Hnea  iD  thia  Btsta  oter  wblcb  sndi  ears 
are  run  bears  to  the  lencUi  ot  linaa  of  all  nllroads 
over  which  auch  aleaplns  car*  run.  Tba  rMuras 
ahtll  be  msd*  (a  tba  oomptrollar  ■eneral  by  tha 
prsaldoit.  lenaral  scant,  or  paraoD  In  oontrol  o( 
such  can  la  thla  atate.  Tha  eomptrotla'  geaarsl 
aball  frame  auch  quesllona  a*  will  elicit  the  la- 
tomuktlOD  Bousht.  and  anawsn  tharato  ahall  be 
mada  vndsr  oath.  It  the  oDcera  sbova  referred  to 
In  th«  oonCrel  ot  said  ilaeplaa  can  ahall  fall  or  re> 
fuaa  to  soawer,  nnitsr  oaCb.  the  queatlona  ao  pro- 
pounded, tba  comptKillv  (eaeral  ahall  obtain  tha* 
em  sucb  tonroea  aa  be  may.  and  be 
doable  tax  on  such  aleatilns  can.    It 
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"Tha  MTerol  Code  aectioni  ambodr  the  atata- 
tory  Mhema  for  Uxlug  can  of  equipment  com- 
puiiM  wboM  car*  ere  handled  o*er  the  rsUroada 
in  this  Btate.  Owini  to  the  nature  of  the  butl- 
neae.  It  !■  difficalt  to  ascertain  the  number  of 
care  of  equipment  compenlee  that  coma  into  thla 
■tate  and  designate  the  identity  of  each  car  or 
its  value.  Ttie  punioae  of  the  statute  is  to 
provide  a  reasansble  method  for  determlniDf 
the  fact  that  cari  come  into  this  state  and  the 
values  thereof,  to  the  end  that  the  equipment 
companies  allowlns  their  cars  to  come  into  this 
state  ma;  bear  their  Juat  proportion  of  taxes 
leviable  in  thia  atate.  The  scheme  of  the  stat- 
ute i*  what  is  Bometimea  called  the  b«ck  mlleaEe 
baais  of  apportion ment,  or  what  in  a  more 
Kenerot  way  Is  termed  the  unit  rule.  The  comp- 
troller general  followed  the  statute.  The  unit 
rule  has  been  upheld  by  the  Supreme  Court  of 
the  United  States,  In  regard  to  railroads,  tele- 
irraph  eompaniee,  and  sleeping  car  companies. 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  6 
Ruo.  Ct.  B7,  29  L.  Ed.  414;  Western  Union 
Telei^raph  Company  v.  Massadiusetts.  12B  U. 
S.  5TO,  8  Sup.  Ct.  961,  81  L.  Ed.  790;  Pull- 
man's Palace  Car  Co.  v.  Penney  1  van! a,  141  U. 
S.  18,  11  Sop.  Ct.  876,  38  L.  Ed.  613.  And 
thia  principle  of  average  has  been  approved  in 
regard  to  refrigerator  can.  American  Refrig- 
erator Transit  Co.  v.  Hall,  174  U.  S.  70,  19 
Sup.  Ct.  C99,  43  L.  Bd.  699;  Union  Refrigera- 
tor Transit  Go.  v.  Lynti,  177  U.  S.  14»,  20 
Sup.  Ct.  asi,  44  li.  Ed.  70S.  It  baa  even  been 
hald  that  the  unit  rule  of  valuation  could  prop- 

Scrly  be  applied  to  the  valuation  of  property  of 
express  companies  witliin  a  certain  state, 
•  though  there  was  no  'physical  connection  with 
property  beyond  the  state.  *  •  •  It  seems  to 
us,  therefore,  that  the  esse  falls  within  the  rule 
laid  down  by  the  Supreme  Court  of  the  United 
States,  aa  above  mentioned,  and  that  there  are 
no  each  circumstance*  aa  to  bring  it  within  the 
ruling  made  in  Farso  v.  Hart,  198  U.  S.  490, 
24  Sap.  Ct  49S,  48  L.  Ed.  761." 


CDmptnitler  lanaral  shell  Ihqb  aieeutlaDS  sgalast 
the  ovnare  irf  iQch  eui,  irhlcb  may  be  levlsd  br 
til*  atierlD  ol  any  couotr  ot  thU  stats  upau  th« 
sleaplDi  cmr  or  cu*  of  the  ewnsr  wbo  bai  lalLed  to 
par  the  taxes." 

Sac  no.  "Anr  panon  or  penODS,  oapartuenhlp, 
company  or  carporatlon  vharavar  otsanlied  ar  la- 
Dorporatad,  *hoaa  principal  business  l>  tumlsblag 
or  leaslQi  any  kind  of  railroad  cars  aicepC  dlntnc, 
bnlfat,  chair,  parlor,  palace,  or  aleaplni  can,  or  Id 
whom  the  legal  title  Id  sot  such  cars  U  vastsd. 
but  whlcb  are  operated,  or  laaaed,  or  hlrad  to  bt 
opantad  on  anj  railroads  In  this  stata,  ahall  be 
dtemed  an  eqnlpmeot  comcuuir-  Bvery  such  com- 
psoT  aball  bs  required  to  make  ratuma  to  the 
comptroller  general  under  tha  same  1>*b  of  force 
In  retergnce  to  the  rolling  stock  ownsd  by  tha  rall- 
roada  mnklng  ralumi  Id  thla  atata.  >nd  the  wa«a- 
ment  oE  taxce  thereon  aball  be  Isrled  and  the  taiaa 
collected  In  the  asm*  manner  aa  provided  In  the 
eaae  of  sleeping  eara  In  eectlon  Ml." 

Bee.  1031.  "Railroad  compadea  opwatlnc  rail- 
roads lying  partly  In  thla  etata  and  partly  In  oth- 
er awtea  aball  be  taxed  as  to  the  rolling  stock 
thereof  and  other  personal  property  appurtanant 
thereto,  and  vhlch  la  not  parmanectlr  located  In 
an7  of  the  at&tea  througb  wblch  aald  railroads  pass, 
on  to  much  of  tha  whole  value  or  rolling  atock  and 
peraonal  properly  as  la  proportional  to  tha  length 
of  the  railroad  In  thia  atate,  vltliout  ragard  to  tbe 
location  of  the  bead  oOce  of  soob  railroad  com- 
panlea." 


[1-4]  A  Btata  m&T  not  tax  prop«rt7  belong- 
ing to  a  foretgn  corporation  whldi  has  never 
come  within  Ita  borders — to  do  so  under  an7 
formula  would  violate  the  due  process  danae 
of  tlie  Fourteentb  Amendment.  In  w>  tsr, 
however,  aa  movables  are  regularly  and  ha- 
Utually  nsed  and  employed  tbereln,  ther 
may  be  taxed  by  tlie  state  according  to  their 
fair  value  along  with  other  property  subject 
to  Its  Jurisdiction,  although  devoted  to  In- 
terstate commerce.  While  the  valuatloa 
must  be  Jnat  It  need  not  be  limited  to  mere 
worth  ot  the  articles  considered  separately 
but  may  Include  aa  well  "the  Intangible  value 
due  to  what  we  have  called  the  organic  re- 
lation ol  the  property  In  the  state  to  th» 
whole  aystem."  How  to  appraise  them  falily 
when  the  tangibles  constitute  part  of  a  go- 
ing concern  operating  In  many  states  ottea 
presents  grave  difficulties:  and  absolute  ac- 
curacy Is  generally  Impossible.  We  have  ac- 
cordingly sustained  methods  of  appraisement 
producing  results  approximately  correct — 
for  example,  the  mileage  basis  in  case  of  a 
telegraph  company  (W.  U.  Tel.  Co.  v.  Massa- 
chusetts) and  the  average  amount  of  proper- 
ty habitually  brought  in  and  carried  out  by 
a  car  company  (American  Refrigerator  Tran- 
sit Ck>.  V.  Hall).  But  If  the  plan  pursued  is 
arbitrary  and  the  consequent  valuation 
grossly  excessive  It  must  be  condemned  be- 
cause of  conflict  with  the  commerce  clause  of 
the  Fourteenth  Amendment  or  both.  W.  U. 
TeL  Cb.  V.  Massachusetts,  125  U.  S.  530,  8 
Sup.  CL  961.  31  L.  Ed.  790 ;  Marye  v.  B.  ft 
O.  R.  H.,  127  D.  S.  117,  8  Sup.  Ot  10O7,  32 
L.  Bd.  94;  Pnllmfln's  Car  Co.  v.  Pennsyl- 
vania. 141  U.  S.  18,  26,  11  Sup.  Ct  876  (3S 
li.  Ed.  613) ;  Adams  Express  Co.  v.  Ohio,  1S5 
D.  S.  191,  17  Sup.  Ct.  305,  41  I..  Ed.  683; 
Adams  Eiipress  Co.  v.  Ohio,  166  D.  S.  185, 17  _ 
Sup.  Ct.  604,  41  L.  Ed.  965;  American  Be-B 
•frigerator  Transit  Co.  v.  Hall,  174  D.  B." 
70,  19  Snp.  Ct  1190,  43  L.  Ed.  899;  Union 
Refrigerator  Transit  Co.  v.  I^nch,  177  U. 
S.  149,  20  Sup.  Ct.  631,  44  L.  Ed.  70S;  Fargo 
V.  Hart  193  U.  S.  490,  24  Sup.  Ct  493.  48 
L.  Bd.  761 ;  Cudahy  Packing  Co.  v.  Minne- 
sota. 246  U.  8.  460,  4S3,  88  Sup.  Ct.  373,  02 
L.  Bd.  827. 

In  the  present  case  the  comptroller  gene> 
al  made  no  effort  to  assess  according  to  real 
value  or  otherwise  than  upon  the  ratio  whlcli 
miles  of  railroad  In  Georgia  over  which  the- 
cars  moved  bore  to  total  mileage  so  traversed 
in  all  statesL  Real  values — the  essential  aim 
— of  property  within  a  state  cannot  be  oscei^ 
talned  with  evoi  approximate  accuracy  by 
such  process;  the  rule  adopted  haa  no  nec- 
essary relation  thereto.  During  a  year  two 
or  three  cars  might  pass  over  every  mile  of 
railroad  In  one  state  while  hundreds  con- 
stantly employed  In  another  moved  over  lines 
of  less  total  length.  FUty-seven  was  the 
average  number  of  cars  within  Georgia  dnr- 
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lug  I&13,  aod  eadi  haft  a  "trae"  value  at 
$830.  ThQs  tile  total  there  subject  to  tax- 
ation amounted  to  S4T,310— tlie  challenged 
aBsessmeaC  spedQed  t2dl,I9& 

We  think  plaintiff  In  error'a  propertr  was 
appraised  according  to  an  arbitrary  method 
which  produced  results  wholly  unreasonable 
And  that  to  penolt  enforcement  of  the  pro- 
posed tax  would  deprive  It  of  property  with- 
-ont  dae  process  of  law  and  also  unduly  bur- 
dm  Interstate  commerce. 

I(]  Pullman's  Car  Co.  v.  Pennsylvania,  su- 
pra, relied  on  by  defendant  In  error,  contains 
the  followlDK  passage  which  seems  to  nphold 
the  Geoi^ia  rule: 

"Tbe  mode  wfaldi  the  state  of  PeTUurylvsnia 

adopted,  to  sBcertaln  the  proportion  of  the  com- 

psny's  property  upon  which  it  shoald  be  taxed 

In  that  state,  was  by  taking  as  a  baals  of  as- 

■oament  sndi  proportion  of  the  capital  stock 

of  the  compsny   as  the  number  of  miles  over 

wbleb  it  ran  cars  within  tba  atate  bore  to  the 

.whcde  number  of  miles,  in  that  and  other  atate^ 

Jorep  which  its  cars  were  run.    This  was  a  iuat 

•  and  equitable  method  of  aaseMinent;   and,  il  'it 

were  adopted  by  all  the  states  through  whidi 

thtse  cars  ran,  the  company  would  be  asiesBed 

upon  the  whole  value  of  Its  capital  stock,  and  no 


But  the  point  therdn  spoken  of  vfas 
SBry  to  determination  of  the  cause; 
far  as  the  quoted  passage  sanctions  the  sped- 
fled  rule  for  ascertaining  values  as  generally 
appropriate.  Just,  unobjectionable  and  pro- 
ductive of  conclusive  results  it  must  be  re- 
.garded  as  obiter  dictum,  and  we  cannot 
.aiwrove  or  follow  It. 

Reference  to  the  original  recMd  upon 
which  that  case  came  here  will  aid  In  nnder- 
.'Standing  the  exact  Issues  presented.  Penn- 
sylvania demanded  taxes  of  the  Pullman 
-Company,  an  Illinois  corporatioD,  few  the 
years  1870  to  1880  upon  such  portion  of  Its 
capital  6t<K^  as  total  miles  of  railroad  In 
PennsylTanla  over  which  its  cars  moved  bore 
to  like  total  In  all  states.  No  statute  pre- 
scribed the  method  of  valnatlon;  it  had  been 
adopted  by  eiecntlve  offlceis.  The  court  of 
.common  pleas  declared : 

"On  the  tacts  defendant  dalms  that  no  part 
■of  Its  capital  stock  is  invested  in  this  statSL 
'The  argument  is  that  ita  cars  are  peraonal  prop- 
erty, and,  as  they  are  not  permanently  located 
In  thla  state,  but  pass  into,  through,  and  out  of 
it,  thia  personal  propert;  has  no  taxable  sitna 
In  Pennsylvania,  and  could  not  be  taxed  spe- 
ofically  in  any  given  locality,  and  therefore,  it 
is  contended,  as  tbe  tax  on  capital  stodk  Is  a 
tax  OQ  tbe  property  in  which  the  capital  is  in- 
vested, the  latter  cannot  be  taxed.  •  •  •  We 
hold,  therefore,  that  tbe  proportion  of  the  cap- 
ital stock  of  the  defendant  invested  and  used 
in  Pennsylvania  is  taxable  under  these  acts,  and 
that  the  amount  of  the  tax  may  be  property 
ascertained  by  taking  as  a  basis  tbe  prop<ntloa 


which  the  number  of  miles  operated  by  defend- 
ant in  thia  state  bean  to  the  whole  namber  <rf 
mUea  operated  by  it.  without  regard  to  tbe 
question  where  any  particular  car  or  cara  were 
used.  •  •  •  Tbe  defendant  Is  liable  to  taxa 
on  the  proportion  of  itx  capital  stock  Invested^ 
in  this  Btate.  'as  represented  by  the  coaches  and* 
rs  ownetl  and  ueea  by  It  here.  •  •  •  De- 
'diDing  the  amount  of  the  tax  on  the  princi- 
ple above  stated,  it  la  as  follows:  Tax  for  yean 
ISTO  to  1880,  incluiive,  $18,321.89.'' 

The  Supreme  Court  afllrmed  this  view, 
saying: 

While  the  tax  on  the  capital  atock  of  tbe 
company  Is  a  tax  on  its  property  and  aaafte.' 
yet  the  capital  stock  of  a  company  and  ita  prop- 
erty and  assets  are  not  identical.  Tbe  coactaea 
of  the  company  are  ita  property.  They  are  op- 
erated within  this  state.  They  are  daily  pass- 
ing from  one  end  of  the  state  to  the  other. 
They  are  need  in  performing  tbe  functions  for 
which  the  corporation  was  created.  The  fact 
that  they  also  are  operated  in  other  itstea  can- 
not wholly  exempt  them  from  taxation  here. 
It  redoces  the  value  of  property  in  this  state 
Justly  subject  to  taxation  here.  Tbis  was  rec- 
ognised in  the  court  below,  and  we  think  the 
[proportion]  preference  was  fixed  sccording  to  a 
Just  and  eqniteble  rale." 

In  1870  the  Pnllman  Company's  capital 
stock  amounted  to  $3,000,000;  in  1880  it  had 
grown  to  $6,000,000.  All  cara  actually  owned 
by  the  company  (leased  ones  not  included) 
during  ISTl  numbered  241.  and  in  1880.  472, 
their  total  value  being  $4,334,000  and  $3,- 
688,000  respectively,'  100  cars  were  operated 
within  Pennsylvania  during  each  of  tbe  11 
years;  total  miles  of  track  everywhere  pasa- 
ed  over  by  the  company  cars  during  1880 
amounted  to  67,090;  within  Pennsylvania, 
6,127;  and  these  Qgures  adequately  represent 
the  proportion  for  other  years ;  total  tax  held 
due  for  the  11  years  amounted  to  $16,321.39. 
While  the  record  docs  not  disclose  the  precise 
valuations  upon  which  taxes  were  computed, 
enough  does  appear  to  show  that  they  were 
far  below  (perhaps  not  one-third)  the  actual 
worth  of  100  cara 

The  company  demanded  complete  exemp- 
Hon  upon  the  gronnd  that  its  cars  were  mov-  i 
ing  in  interstate  commerce  *and  had  no  tax-* 
able  situs  in  Pennsylvania.  The  appraise- 
ment was  not  diallenged  as  excessive;  if  the 
property  was  taxable  in  Pennsylvania  the 
rule  adopted  may  have  been  decidedly  favor- 
able to  the  owner  and  the  assessment  a  mod- 
erate one.  Having  failed  to  challenge 
amount  of  the  assessmoit,  the  company  could 
not  well  complain  ot  the  rule  under  which 
this  was  flxed.  In  such  drcnmatances  rea- 
sonableness of  the  rule  was  not  really  in 
question  and  what  was  said  of  it  cannot  con- 
trol here  where  the  very  point  is  presented 
for  decision.  Cohens  v.  Virginia,  fl  Wheat 
264,  SW,  B  L.  Ed.  257  i  McOormlck  Mac^iina 
Co.  T.  Anltman,  160  U.  8.  eOO,  eu,  18  Sup. 
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Ct  443,  42  L.  Ed.  S7B.  See,  aleo,  Adsnu  Bz- 
presB  Co.  V.  Oblo,  supra. 

la  other  oplnltna  of  this  court  dted  below 
to  support  the  conclusloii  there  reached  we 
upheld  the  power  of  a  state  to  tax  property 
actually  within  Its  Jarisdlctlon  upon  a  fair 
Taluatlon  considered  aa  pait  of  a  tcolng  con- 
cern— the?  give  no  sanctJon  to  attltrarr  and 
Inflated  valuatlona.  Taxes  must  follow  real- 
ities, not  mere  dednctiona  from  Inadeqaate 
or  Irrelerant  data. 

In  Fargo  t.  Hart,  supra,  we  condeimMd  an 
assessmeat  ostensibly  proportioned  to  mile- 
age where  property  withont  the  state  and 
unnecessary  to  the  express  company's  actual 
business  had  been  Included;  and  we  pointed 
out  that  under  no  formula  can  a  state  tax 
things  wholly  beyond  Its  Jurisdiction. 

The  aame  considerations  which  establish 
invalidity  of  the  assessment  of  plaintllt  In 
error's  property  for  1&13  apply  to  like  ones 
made  by  the  comptrolltf  general  tor  all  other 
years  In  question. 

Judgment  of  the  court  below  must  be  re> 
Tersed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  oplc- 

Beversed  and  remanded. 


•  "Mr.  JuBtIpe  PITN'ET.  with  whom  concur- 
red Mr,  Justice  BRANDEIS  and  Mr,  Justice 
OIARKE,  dissenting. 

During  the  period  in  controversy  tlie  Union 
Tank  Line,  plaintiff  In  error,  a  New  Jersey 
corporation,  was  the  owner  of  many  tank 
cars,  aggregating  In  ralne  more  than  (10,000,- 
000,  and  was  engaged  in  the  business  of  rent- 
ing them  out  to  be  employed  In  transporting 
oil  and  similar  fluids  over  railroads  through- 
out the  United  States  extending  to  more  than 
2S0,000  miles.  In  the  coarse  of  Its  business 
It  made  a  contract  with  the  Standard  Oil 
Company  of  Kentucky  to  furnish  to  that  cor- 
poroHon  cars  for  use  In  the  transportation 
of  oils  and  like  fluids  from  depots  at  Savan- 
nah, Georgia,  and  JacksonviUe,  Florida.  The 
oils  were  brought  to  thoee  depots  chiefly  in 
vessels  by  sea,  and  were  shipped  thence  In  the 
Tank  Line  cars  to  various  destinations  within 
and  without  the  state  of  Georgia;  plaintiff 
In  error  being  compensated  in  part  by  rentals 
paid  by  the  Standard  Oil  Oompany,  based  on 
size  and  capacity  of  cars,  and  In  part  by 
payments  received  from  tbe  railroad  com- 
panies over  whose  lines  the  cars  were  run; 
those  companies.  In  lieu  of  providing  Qietr 
own  tank  cars,  paying  to  plaintiff  In  error 
three-fourths  of  a  cent  per  mile  per  car  for 
the  car  movements. 

Under  the  proTlslons  of  the  Georgia  stat 
ntes  (avil  Code,  If  989,  990,  1031),  property 
taxes  were  imposed  uiton  plaintiff  In  error 
by  reason  of  the  habitual  use  and  employment 


of  Its  railing  stock  within  that  state,  baaed 
upon  a  valuation  not  limited  to  the  value  of 
the  tank  cars  as  separate  chattels,  but  con- 
sidering their  value  as  a  part  of  tlie  eitlre 
system  of  cars  owned  and  operated  by  plain- 
tiff In  error,  and  regarding  Qieee  as  a  part  of 
the  eouipment  of  the  railroads  over  whidk 
they  ran.  Thus,  it  appearing  from  a  return 
made  by  the  Tank  Line  to  the  comptroUei* 
general  for  the  year  1913  that  the  number 
of  miles  of  railroad  lines  In  Georgia  over  | 
which  Its  cars  *were  run  was  e,976JS,  and  tbe¥ 
total  number  of  miles  of  railroad  lines  over 
which  Its  cars  were  ran  In  Georgia  and  else- 
where was  251,999,  and  that  the  total  value  of 
its  cars  and  other  personal  property  in  GeOT- 
gla  and  elsewhere  was  (10,513.333.16,  the 
comptroller  graieral  assigned  to  the  state  of 
Georgia  for  taxation  the  same  proportion  of 
the  property  valoe  of  the  system  of  cars  that 
the  Georgia  rail  mileage  bore  to  tbe  total 
mlieAge.  Tbts  gave  a  valuation  of  (291,19S.- 
84,  whereas  plaintiff  in  error  had  returned 
that  during  tbe  same  year  It  bad  an  average 
of  only  57  tank  cars  In  Georgia,  amoonting. 
at  a  valuation  of  (830  per  car,  to  $17,310. 

The  Supreme  Court  of  Georgia  sustained 
the  tax  on  the  authority  of  numerous  ded- 
slons  of  this  court,  dted  for  the  purpose. 
143  Ga.  765,  65  S.  B.  9W.  146  Ga.  489,  91  S.  E. 
680.  This  court  reverses  the  Judgment,  and 
holds  tha  taxing  law  unconstltDtlonal,  upon 
reasoning  to  which  I  am  unable  to  yield 
assent 

la  my  opinion  the  Georgia  system  of  taxing 
movable  property  of  this  character  wh^i 
habitually  employed  In  the  state,  and  the  de- 
clsloa  of  the  state  Supreme  Court  sustaining 
the  particular  taxes  in  question,  are  baseS 
npon  a  correct  view  of  the  powers  of  tbe  state 
under  the  federal  Constitution,  and  are  in 
entire  harmony  with  principles  laid  down  la 
authoritative  decisions  of  this  court  which 
have  remained  unchallenged  for  more  than  a 
quarter  of  a  century.  Western  Union  Tel. 
Co.  T.  Massachusetts,  125  U.  S.  630,  5^  8- 
Sup.  CL  Oei,  31  L.  Ed.  790;  Marye  v.  Bam- 
more  &  Ohio  R.  R.,  127  U.  S.  117,  123,  8  Sup. 
CL  1087,  32  L.  Ed.  94;  Pullman's  Car  Co.  v. 
Pennsylvania.  141  U.  S.  18,  22,  26,  et  seq., 
11  Sup.  CL  876,  35  L.  Ed.  613;  Cleveland,  etc., 
Ry.  C9o.  V.  Backus,  154  U.  S.  439,  445.  14  Sup. 
Ct  1122,  38  L.  Ed.  1041 ;  Western  Union  Tel. 
Co.  V.  Taggart.  163  U.  8.  1,  14,  16  Sup.  CL 
1054,  41  L.  Ed.  49;  Adams  Elxpress  Co.  v. 
Ohio,  165  U.  8.  194,  221,  17  Sup.  CL  806,  41 
Ix  Bd.  683 ;  Adams  Express  Co.  v.  Ohlo^  166  U. 
S.  185, 17  Sup.  CL  604,  41  L.  Ed.  965;  Ameri- 
can Refrigerator  Transit  Co.  v.  Hall,  174  U. 
S.  70,  75.  et  seq.,  19  Sup.  CL  599,  43  U  Ed. 
899;  Union  Refrigerator  Transit  Co.  T. 
Lyncii,  ITI  V.  S.  149,  162,  20  Snr..  CL  631, 
44  L.  Ed.  70S;  Oudahy  Packing  Co.  v.  Minne- 
sota, 24S  U.  S.  450,  453,  38  Sup.  CL  373.  62 
L.  Ed.  827.  8 

■The  case  resents  no  queatltMi  of  taxinga 
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«  fordcn  coipomUon  wttb  respect  to  person- 
al properly  that  never  baa  come  wlthla  the 
Iwrdera  of  the  stAte.  According  to  the  a^eed 
Btate  of  facta  and  the  petition  of  the  Union 
Tank  Line  which  Is  to  bo  read  with  It,  an; 
and  all  cars  of  the  company  were  liable  to  be 
need  indiscriminately,  as  occasion  required, 
In  the  transportation  of  oil  within  the  state 
of  Georgia,  and  there  Is  nothing  to  show  how 
many  were  so  nsed  during  either  ol  the  tax- 
ing years  in  question.  Fifty-seven  cars  sim- 
ply represent  the  averagB  number  within  the 
state  at  one  and  the  same  time  within  the 
year,  and  Is  not  representative  of  the  number 
-of  cars  nsed  in  the  state  dnring  the  year. 
Tbla  court  lias  declared  that  a  state  may  lay 
hold  of  the  average  habltnal  use  of  movatde 
railroad  equipment  as  a  basis  of  taxation 
(Uarye  v.  Baltimore  A  C»ilo  R  R.,  127  U.  S. 
117,  123,  8  Sup.  Ct  1037,  32  L.  Ed.  94) ;  but 
there  is  nothing  in  the  0(»istltution  of  the 
United  States  to  confine  the  state  to  tliat 
fiartlcolar  method.  It  Is  bnt  a  method  of 
-approximation.  Nor  is  the  state  obliged  to 
ignore  the  special  value  that  rtriUng  stock  has 
because  of  its  organic  relation  to,  and  Its 
-customary  nse  In  connection  with,  the  rail- 
road tracks  npon  whidi  It  nms.  Although 
the  equipment  be  held  in  separate  ownership, 
it  may  be  regarded  In  fact  as  an  appurte- 
oanoe  of  the  railroad  and  valued  in  that  rela- 
tion. It  is  admitted  that  the  revenue  derived 
by  plaintm  in  error  from  the  use  of  Its  cars 
Is  In  part  paid  by  the  railroad  companies  and 
proportioned  to  the  mileage  covered  by  tba 
Tnn  of  the  cars. 

The  opinion  of  this  court  recognizes  that 
filaintIS  In  error,  because  its  tank  cars 
regularly  and  habitually  used  and  employed 
in  the  state  of  Gieorgta,  is  taxable  according 
to  their  fair  value  along  with  other  property 
subject  to  the  Jurisdiction  of  the  state,  al- 
though they  are  devoted  to  Interstate  < 
merce;  that  while  the  valuation  must  be  Just 
^it  need  not  be  limited  to  the  mere  value  of 
Ithe  cars  considered  separately,  but  may  tn- 
«clude  also  the  *speclal  value  attributable  to< 
their  organic  relation  to  the  entire  system ; 
that  fair  appraisal,  in  a  case  like  thia, 
where  the  cars  constitute  part  of  a  aystem 
■operating  In  many  states.  Is  a  matter  of 
«erions  difficulty,  but  that  absolnte  ac- 
-cnracy  usually  Is  impossible  and  ttierefore 
is  not  required  by  the  Constitution;  and  It 
«eems  to  be  intimated  that  a  valuation  based 
upon  the  aggregate  car  mileage  within  the 
■cteto  during  the  taxable  year  would  be  per^ 
missllde.  Bat,  eren  assuming  that  sudU  a 
Aaala  could  be  adopted  without  in  effect 
regulating  Interstate  commerce  by  Tarylng 
ihe  burden  of  taxation  In  direct  proportion  to 
-tile  volume  of  sadt  commerce.  It  still  is  ob- 
'Vlons  that  a  valuation  according  to  aggregate 
-car  mileage  would  virtually  Ignore  the  partlo- 
iilar  value  due  to  the  relation  of  the  cars  to 
the  rail  system,  would  In  effect  be  equivalent 
Co  «  valuation   accordlnc  to  average  use^ 


and  would  be  open  to  the  same  objection. 
viz.,  that  Ite  ascertainment  would  lie  wholly 
within  the  breast  of  the  taxi>ayer.  For,  If 
the  state  authorities  were  required  to  keep  a 
check  either  upon  the  average  use  or  the 
aggregate  mileage  covered  by  the  movements 
of  rolling  stock  wttbln  the  state,  and  to  sup- 
plement this  with  observations  In  other  steTes 
in  order  to  arrive  nt  the  due  proportion,  the 
cost  of  administration  easUy  ml^t  consumo 
the  tax. 

It  Is  because  of  dtmcultles  such  as  these 
tbat  so  many  of  the  states  have  resorted  to 
track  mileage — readily  ascertained  and  little 
subject  to  diange — as  an  equitable  method  of 
ascertaining  the  proportionate  value  taxable 
by  a  single  states  out  of  the  aggregate  value 
of  the  movables  of  an  equipment  company 
that  does  business  in  several  states. 

nils  method  was  very  clearly  sustained  by 
UiiB  court  in  Pullman's  Oar  Go.  v.  Pennsyl- 
vania, 141  U.  8. 18,  26,  11  Sup.  Ct.  876,  35  L. 
Ed.  613,  a  case  decided  In  the  year  1891, 
followed  repeatedly,  and  never  questioned  In 
the  least  until  now.     The  tax  laws  of  the 


slon,  and  I  regard  It  as  most  unfortunate  that 
at  this  late  date  lU  authority  should  be  over- 
thrown. 

The  Pullman  Company  was  a  corporation 
of  the  state  of  Illinois,  having  Its  principal 
office  in  Chicago,  and  lU  business  was  to 
furnish  sleeping  coaches  and  parlor  and  din- 
Ing  cars  to  various  railroad  companies  for 
use  as  a  part  of  the  equipment  oC  passen- 
ger trains  running  in  interstate  commerce; 
the  railroad  companies  collecting  the  usual 
passenger  fares  and  the  Pullman  Company 
separate  charges  for  seats  and  bertbs.  The 
company  was  subjected  by  the  state  of  Penn- 
sylvania to  a  tax  upon  a  part  of  Its  capital 
stoc^  bearing  the  same  proportion  to  the 
whole  as  the  number  of  mUes  of  railroad 
over  whldi  ite  cars  were  run  in  Pennsyl- 
vanla  bore  to  the  whole  number  of  miles 
in  that  and  other  states  over  which  they 
were  run.  The  Pullman  Company  objected 
to  the  texation  of  anj  part  of  Ite  capital 
stock  by  Uie  state  of  Pennsylvania  bj  rea- 
son of  Its  running  ite  cars  through  that 
state  in  the  course  of  their  employment  In 
interstate  transportation  of  passengers ;  and 
It  la  obvious  that  unless  the  tex  was  sus- 
tainable as  being  in  substance  and  effect 
a  tax  upon  property  of  the  company  no 
greater  than  that  which  the  state  had  a 
right  to  impose  It  was  invalid  because 
amounting  in  its  effect  to  a  burden  upon 
interstete  commerce.  It  was  from  this  point 
of  view  that  the  court  tested  and  sustained 
the  tax,  as  the  following  excerpts  from  the 
opinion  will  show.  After  detdarlng  that  the 
legislative  power  of  every  state  extends  to 
all  property  within  its  borders;  that  for 
purposes  of  taxation  personal  property  may 
be  oeparated  from  its  owner  and  the  owner 
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taxed  on  accoant  of  It  at  tlie  place  wbere 
It  la  located,  nlthoagti  he  la  not  a  dtlzen 
or  reaUent  of  tbe  state  wUcti  Imposes  It; 
and  that  there  Is  uothiiiK  In  the  Gonatltutlon 
or  laws  of  the  United  States  to  prevent  a 
"state  from  taxing  personal  property  em- 
§  ployed  In  Interstate  or  foreign  commerce 
•like  other  personal  property  within  Its  Ju- 
risdiction, the  conrt,  speaking  bj  Mr.  Jus- 
tice Oraf,  proceeded  to  say  (lU  U.  8. 
26,  U  Sup.  Ct  879,  86  I..  Ed.  613): 

"Uoch  reliance  Is  also  placed  by  the  plaintiff 
in  error  npon  the  cases  in  which  Uiis  court  has 
decided  that  citizens  or  eorpoiationa  «(  one  i 
cannot  be  taxed  by  another  state  for  a  license 
or  privilage  to  carry  on  inteietate  or  forei^ 
commerce  within  its  limlto.  But  in  each  of  those 
caseB  the  tax  wsa  not  upon  the  property  t 
ployed  In  the  business,  but  npou  the  riibt 
carry  on  the  business  at  all,  and  was  therefore 
held  to  impose  a  direct  burden  upon  the  com- 
merce itself.  •  •  •  The  tax  now  In  questiun 
is  not  a  license  tax  or  a  privilege  tax;  it  is  not 
a  tax  on  bneiDess  or  occupation;  it  Is  not  a 
tax  on,  or  beceose  of,  the  transportation,  or 
the  right  of  transit,  of  persons  or  property 
through  the  state  to  other  states  or  countries. 
*  *  *  The  tax  on  the  capital  of  the  corpora- 
tion, on  account  of  Its  property  within  the 
state.  Is,  In  substance  end  effect,  a  tax  on  that 
property.  *  •  •  The  cars  of  this  company 
within  the  state  of  FennsylTania  are  employed 
In  Interstate  commerce;  but  their  being  ao  em- 
ployed does  not  exempt  them  from  tsxatien  by 
the  state;  and  the  state  has  not  taxed  them 
because  of  their  being  so  employed,  but  because 
of  their  being  within  Its  territory  end  jurisdic- 
tion. The  cars  were  continuonal;  and  perma- 
nently employed  in  going  to  and  fro  upon  cer- 
tain routes  of  traveL  •  •  •  The  fact  that, 
instead  of  stopping  at  the  state  boundary,  they 
cross  that  boundary  In  going  ont  and  coming 
ba(A,  cannot  affect  the  power  of  the  sute  to  levy 
a  tax  upon  them.  •  •  •  The  route  over 
which  the  cars  travel  extending  beyond  the 
limits  of  tbe  state,  particular  cars  may  not 
remain  within  the  state;  but  the  company  has 
at  all  times  sDbstsntlall;  tbe  same  number  of 
cars  within  the  state,  and  continuously  and  con- 
stantly nses  there  a  portion  of  its  property; 
Sand  It  Is  distinctly  found,  as  matter  of  tact,  that 
the  company  continuously,  throughout  the  peri- 
•  ods  "for  which  these  taxes  were  levied,  carried 
on  business  in  Pennsylvania,  and  had  about  one 
bntiilred  csra  within  the  state. 

"TAs  itKKle  uAich  the  ttate  of  ^entuvIoorUa 
aJ^ted,  to  atcertain  tfie  proporUon  of  <ft«  oom- 
fNHiv'f  proipertv  upon  uJtich  it  ilumld  be  tooetl 
tn  that  itate,  uxu  bj/  taktnlf  at  a  ban*  nf  uistr- 
monl  eucA  proportion  of  tfte  oaplfal  (fock  of  the 
oompanv  a*  the  number  of  m^i  ovrr  whic\  tt 
ran  oar*  vritltin  (he  ttaio  bora  to  the  whole  twm- 
Cer  of  miU»,  «n  that  and  ether  ttate»,  over 
whieh  iti  eart  were  rwi.  Thtt  vrat  a  fiut  and 
eatable  nuethod  of  aiteument;  and,  if  It  vxre 
adopted  by  oH  the  stale*  through  v^ich  theie 
ears  ran,  the  oompony  would  ba  atietied  upon 
the  whole  velua  of  its  oapital  ttock,  and  no 
mora.  [Italics  mine.)  The  validity  of  this 
mode  of  apportioning  sud)  a  tax  is  sustained  by 
several  dedidona  of  this  court,"  etc,  | 


It  was  upon  this  dedslon,  among  others^  ' 
that  the  Supreme  Conrt  of  Georgia  relied, 
as  authority  for  its  Judgment.  I  cannot 
agree  that  any  part  of  what  I  have  quoted — 
least  of  all  the  italicized  clause  which  re> 
latoa  to  the  apportionment  of  tbe  tax  ac> 
cording  to  track  mileage — was  obiter  dic- 
tum or  unnecessary  for  the  dedalon.  It  wai' 
necessary — certainly  so  this  court  deemed 
It— that  the  disputed  tax  be  vindicated  aa 
a  property  tax  In  order  to  relieve  It  from 
the  criticism  that  It  was  on  uawairanted 
Interference  with  Interstate  commerce;  and. 
it  cotild  not  be  sustained  as  a  property  tax 
unless  the  method  of  apportionment  wa* 
fair  and  equitable.  The  authority  of  the 
case  cannot  properly  be  overthrown  by  show- 
ing, even  If  It  could  be  shown,  that  tb«- 
couit  might  have  reached  the  same  result 
upon  some  other  ground  than  that  whiclr 
In  truth  It  adopted  as  tbe  basla  of  Its  de- 
cision. And  It  seems  to  me  that  a  consid- 
ered Judgment  of  this  court  upon  a  cm- 
stltntlona)  question  atTecttng  the  taxing  pow- 
ers of  the  states,  long  acted  upon  as  a  guide  ^ 
to  state  legislation  upon  this  Important  and  g^ 
difficult  matter,  ought  not  to  be  *set  sslde* 
without  more  cogent  reasons  than  any  that  ara 
here  adduced.  Certainly  the  fact  that  tbe 
established  rule  of  taxation  insy  operate 
witb  hardship  or  even  wltb  apparent  In- 
justice In  a  particular  case  is  not  sufficient 
to  condemn  It. 

The  decision  referred  to,  Pullman's  Car 
Co.  T.  FennsyWanla,  supra,  has  always  l>een 
regarded  aa  a  leading  case,  and  dted  with 
uniform  approval  In  repeated  decisions  of 
this  court,  not  only  upon  the  point  that 
property  employed  In  Interstate  commerce, 
and  In  the  ordinary  use  of  It  situate  eome- 
tlmes  within  and  someHmes  without  a  state. 
Is  subject  to  state  taxation  without  regard 
to  the  place  of  the  owner's  domicile,  but 
also  and  especially  In  support  of  tbe  priqM>- 
sltlon  that  the  mileage  tiasla  of  apportion- 
ment as  between  the  different  states  may  be 
resorted  to  in  order  to  determine  what  tax 
each  state  shall  lay  upon  rolling  stock  used 
upon  Interstate  railroads,  Just  as  It  often 
la  resorted  to  In  apportioning  tbe  tax  upon 

railroad  as  between  different  taitc^  dis- 
tricts In  the  same  state. 

The  reasoning  of  the  case  npon  tbe  point 
now  In  controversy  has  never  heretofore 
been  regarded  as  obiter  dictum.  On  tbe- 
contrary,  It  was  cited  In  snpixirt  of  the 
mileage  basis  of  apportionment  for  the  taxa- 
tion of  a  railroad  in  Pittsburgh,  etc,  Rr> 
V.  Backus,  154  U.  S.  421,  431,  14  Sup. 
CL  1114,  38  L.  Ed.  1031.  and,  In  Adams  Ex- 
press Co.  V.  Ohio,  165  O.  S.  194.  221,  17  Sup. 
Ct  SOS,  41  L.  Ed.  683,  to  sustain  a  mileage 
apportionment  with  respect  to  Interstate  ex- 
press companies,  notwithstanding  tbe  ab- 
sence of  physical  tmlty.  Adams  Exp.  Co.  y. 
Ohio,  166  V.  S.  18S,  17  Bnp.  Ct.  604,  41 1..  Bd. 
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M5.  It  WB8  quoted  from  «xteiulTel7  In 
Amertcaa  Befrlgerator  Transit  Co.  v.  Hall, 
174  U.  S.  70,  75,  76,  19  Snp.  CL  899,  43  1* 
Ed.  899,  HB  authority  for  tbe  apportiODmoit 
of  taxes  upon  rolling  stock  according  to 
tbe  track  mileage  within  and  without  the 
state;  the  very  part  ot  the  oplnlOD  now 
'heli  to  be  dlctom  being  Indaded  In  the 
<]uotation.  See  also  Western  Dnloa  TeL  Co. 
v.  Taggart,  163  D.  S.  1,  14,  21,  16  Sup.  Ct 
1054,  41  L.  Ed.  40:  Cnfon  Refrigerator  Trans- 

«lt  Ca  V.  Lynch.  177  n.  S.  149.  162,  20  Sup. 
Ct  631,  44  L.  Ed.  708;  Dnion  Transit  Co. 
•  V.  Eeutuck7,  •199  U.  S.  194,  200,  20  Sup. 
Ct  36.  M  L.  Ed.  ISO,  4  Ann.  Cas.  493;  Qal- 
Teston,  Harrlsburg,  etc.,  R7.  Co.  t.  Texas, 
210  U.  S.  217,  225,  28  Sup.  Ct  638,  52  L. 
Ed.  1031;  Pullman  Co.  v.  Kansas,  21S  U. 
S.  66,  63,  64.  30  Sup.  Ct  232,  S4  L.  Bd.  378; 
LoulsvUle  &  Nashville  R.  R.  Co.  t.  Greene, 
244  n.  8.  622.  548.  37  Sup.  Ct  683,  61  L. 
E:d.  1201,  Ann.  Cas.  191 7E,  97;  Cadah; 
Packing  Co.  v.  Minnesota,  246  U.  8.  450, 
463,  38  Sup.  Ct.  373,  62  L.  Ed.  827.  In 
Fargo  V.  Hart  103  V.  S.  490,  490.  24  Sap. 
Ct  406.  48  L.  Ed.  761,  the  court  recognized 
the  authurlE;  of  Pullman's  Car  Co.  v.  Penn- 
sylvania as  supporting  the  acknowledged 
doctrine  of  organic  unity  and  the  reason- 
ableness and  conatltutlonallt;  of  the  mile- 
age proportion,  but  found  In  the  particular 
case  an  exception  to  the  rule, 

I  can  aee  nothing  arbitrary  or  nnreaion- 
able  in  the  general  rule  of  mileage  appor- 
tionment adopted  by  the  state  of  Oeorgla. 
upon  the  authority  of  these  repeated  deci- 
sions of  this  coart  for  the  taxation  ot  rail- 
road cars  and  other  equipment  habitually 
operated  on  lines  extending  within  and  with- 
out tbe  state,  and  hence  am  convlaced  that 
the  statute  Is  not  repugnant  to  the  federal 
Constitution.  If,  for  any  reason  that  does 
not  appear,  the  rule  operated  unfairly  in  this 
particolar  case,  and  Imposed  an  unjust  and 
Inequitable  burden  of  taxation  upon  plain- 
tiff in  error.  It  was  Incumbent  upon  plaln- 
tlfl  In  error  to  show  this  by  calling  for  an 
arbitration  upon  the  question  of  true  value, 
as  permitted  by  tbe  Georgia  statutes  (Civil 
Code,  H  1045-1046,  1050-1054),  or  by  some 
an^wt^rlate  proceeding  for  relief  against 
the  excessive  part  of  the  taxes.  Having  fail- 
ed to  do  this  although  properly  notlQed,  It 
cannot  In  Justice  be  heard  to  say  that  the 
valuation  of  Its  property,  made  according 
to  a  statutory  rule  that  In  Its  general  ap- 
plication Ib  Just  and  reasonable,  is  In  the 
particular  case  so  excessive  as  to  amount 
to  a  deprivation  ol  property  without  doe 
process  of  law.  or  an  undae  bnrden  upon 
interstate  commerce. 
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UNITED   STATES  v.  BROOKLYN   EAST- 
ERN DISTRICT  TERMINAL. 


No.  155. 

1.  Mabtxb   and   Sebvakt  «=>13— Hodbs  or 

SSBVICX   A(n^~-"RAILBOAD." 

Naither  the  character  of  the  Brooklya  East- 
em  District  Terminal's  railroad,  nor  its  inde- 
pendent ownership,  ezdudes  it  from  the  opera- 
tion of  the  federal  Hours  of  Service  Act  (Comp. 
St  Ji  8677-8680);  it  beinr  declared  by  sec- 
tion 1  that  the  term  "railroad,"  as  used  there- 
in, shall  include  bridges  and  terries  used  or 
operated  In  connection  with  a  railroad,  and 
also  all  the  road  in  use  by  a  common  carrier 
operating  a  railroad,  whether  owned  or  operat- 
ed under  a  contract,  agreement,  or  lease. 

[Ed.  Note.— For  other  deflnltionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Railroad.] 

2.  Mabtib  ard  Sebvadt  «=3l3  — Hoobb  ot 
Sesvicc  Act— Ccuoioh  Cabbur, 

Whether  the  Brooklyn  Eastern  District  Tei^ 
minal  Is  a  common  carrier  within  the  Hours  ot 
Service  Act  (Comp.  St  tl  8677-8680)  depends. 
□ot  on  whether  Its  charter  so  deoleres  it  nor 
on  how  the  state  of  Incorporatiim  conaiders  It, 
but  on  whst  it  does. 

S.  Masteb  aho  Sebtadt  4=913  — HoiTBa  or 
SEBvica  Acr— "Common  Casbieb"— Tebmi- 

NAL  COUPANT. 

The  Brooklyn  Eastern  IMstrlet  Terminal 
held  a  "common  carrier,"  within  the  Hours  o( 
Service  Act  (Comp.  St  U  8677-8680),  though 
its  service  Is  performed  under  contracts  with 
railroad  companies  as  agents  lor  them;  the 
service  actually  performed  by  it  for  or  In  re- 
spect to  shippers  in  no  respect  differing  from 
that  performed  by  the  railroad  companiss  at 
other  stations,  and  it  being  immaterial  that  its 
carriage  is  in  cars  furnished  by  the  railroad 
compsnieo. 

[Ed.  Nate^-For  other  definitions,  see  Words 
and  Phrases,  E'irat  and  Second  Series^  Comm<m 
Carrier.] 
4.  Mabteb  Ann  Sbbvaht  4=13  — Houbs  ot 

Sebvice  Act— "Tbaih." 
Switching  crews  of  tba  Brooklyn  Eastern 
District  Terminal,  engaged  In  moring  st  one 
time  a  locomotive  with  seven  or  eight  cars  be- 
tween its  docks  and  warehouses  or  team  traclu, 
a  distance  of  nearly  a  mile,  are  engaged  in  mov- 
ing a  "train"  within  the  Hours  ot  Service  Act 
(Comp.  St  H  8877-5680). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and   Second  Series,  Train.] 

On  writ  of  Certiorari  to  the  United  Stater 
Circuit  Court  ot  Appeals  for  the  Second  CIr- 
cnlt 

Action  by  the  United  States  against  the 
Brooklyn  Eastern  District  Terminal  for  pen- 
alties for  violation  of  the  Hours  of  Service 
Act  Judgment  tor  plaintiff  was  reversed  by 
the  Clrcalt  Court  of  Appeals  <239  Fed.  287, 
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Mr.  ABslstaat  Attorney  General  Frienon, 
ror  the  United  States. 
Mr.  Henry  B.  ClossoD,  of  New  Xork  Clt7> 
e  for  respondent 

•  *Ur.  Justice  BRANDEIS  deUvered  tne  (Wtn^ 
loD  of  the  Court 

The  Hours  of  Service  Act  (Act  March  4, 

1007,  c  2930,  34   Stat  1415  [Comp.  SL  H 

|867T,  867S1)>  prohibits  any  common  carrier 

•  by  railroad  en'gaged  In  Interstate  commerce 
from  requiring:  or  permitting  an  employ^  to 
remain  on  duty  for  a  longer  period  than  16 
consecutive  liours.  For  alleged  violation  of 
this  provlsloD,  proceedings  were  brcugbt 
against  the  Brooklyn  Eastern  District  Ter- 
minal In  the  Matrict  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 
The  defendant  contended  that  It  was  not  a 
common  carrier ;  that  It  was  not  engaged  tn 
Interstate  commerce  by  nllroad ;  and  that 
Its  employes  were  not  "connected  with  the 
movement  of  any  train."  Upon  facts  which 
were  agreed  the  trial  court  entered  Judgment 
for  the  gOTemment.  The  Qrcult  Court  of 
Appeals  reversed  the  judgment  on  the  ground 
that  whUe  the  Terminal  was  engaged  In  in- 
terstate commerce  and  the  employment  In 
question  was  connected  with  the  movement  of 
trains,  it  was  not  a  common  carrier.  Brook- 
lyn Eastern  District  Terminal  v.  United 
States,  239  Fed.  287,  1(S2  a  Q  A.  275.  The 
case  comes  here  on  writ  of  certiorari  (243 
U.  S.  647,  37  Sup:  Gt  47S,  «.  U  Ed.  046) ; 
and  the  substantial  question  twfore  ua  Is 
whether  the  Terminal  is  within  the  scope  of 
the  Hours  of  Service  Act  as  being  a  common 
carrier.    The  essential  facts  are  these: 

1.  The  Terminal  Is  a  navigation  corpora- 
tion   with   an   authorized    capital    stock   of 
one  hundred  thousand  dollars  (flOO.OOO),  in- 
corporated under  section  10  of  article  3  of 
the  TraD8partati<m  Corporattons  Law  of  the 
state  of  New  York    (Consol.  Laws,  c.  63} 
which  reads  as  follows: 
"Seven  ot  more  peraoni  may  become  a  eor<- 
^poration,  for  the  purpose  of  building  for  their 
gown  use,  equipping,  fumlahlng,  fitting,  purehas- 

•  lug,  chartering,  navlgatlnf ,  or  'ownliig  steam, 

>  Act  ot  March  4,  DOT,  c  B»,  U  SUt.  1<». 

"That  tbe  provliloiu  ol  tlili  »ct  itull  applr  to  aar 
eomuiDD  carrier  or  canien,  Ibdr  offlcen,  aseiiU. 
and  tmploj'M.  angBfed  In  the  traaapartaUoa  ol  pii- 
■eOBen  or  property  bj  rallro»a  •  •  •  from  ona 
>(at*  •  •  •  to  aDf  other  etate.  •  •  •  The  term 
■nUroRd'  >■  lued  Id  thi*  act  (halt  [aclnd*  all  brids- 
M  and  fen-lea  used  or  operated  in  connecUon  with 
•nr  railroad,  and  also  all  the  road  In  oae  b/  aor 
eonunon  carrier  operatiDg  a  railroad,  whether  owned 
or  operated  under  a  contract,  asreement,  or  le&ie: 
end  the  term  'emplojde'  aa  Died  In  thta  act  aball 
be  held  to  mean  persona  actnallr  engaged  In  or  con- 
nected with  the  movement  ot  aBT  train. 

"Bee.  1.  That  It  shall  be  unlawful  tor  taj  com- 
mon aarrler,  Ita  offlcera  or  aseDta.  aubject  to  thla 
set  te  require  or  permit  taj  emploTd  subject  te  thla 
act  to  be  or  remain  on  duty  tor  a  looser  period  tbao 
slsten  ooaaecnUve  boura.   •   e   e  •• 


sail,  or  other  boats,  ahlpa,  veiiiiela  or  other  prop- 
erty to  be  used  In  any  lawful  business,  trsd^ 
commerce,  or  navigation  upon  the  ocean,  or  any 
sesH,  aounda,  lakes,  rivers,  canals,  or  other  wa- 
temsya,  and  for  the  carriBge,  transportation, 
or  Htoring  or  lading,  freight  mails,  property,  or 
passengers  thereon." 

In  Its  certificate  of  Incorporation,  the  cor- 
porate powers  and  purposes  of  the  defend- 
ant are  stated  as  follows: 

"The  purposes  for  which  it  ia  formed  are  to 
build  for  Ita  own  uw,  equip,  (urnlsh,  fit,  pur- 
chase, charter,  navigate,  and  own  atpam,  sail, 
and  other  boats,  ships,  veaaela,  and  other  prop- 
erty to  be  naed  in  tbe  business  of  carrying,  trans- 
porting, storing,  and  lading  merchandise  in  New 
York  Harbor  and  the  waters  adjacent  thereto 
and  connected  therewith  and  the  territory  bor- 
dering thereon." 

2.  The  Terminal  operates  a  union  freight 
station  at  Brooklyn  under  individual  eon- 
tracts  with  ten  interstate  railroads  and  sev- 
eral steamship  companies.  From  the  rail- 
roads it  receives  both  carload  and  less  than 
carload  freight  and  transports  tbe  same  from 
their  termini  to  its  Brooklyn  Aixix.  There, 
the  cars  containing  su(A  freight  are  hauled: 
from  the  car  floats  by  its  locomotives  and 
placed  for  unloading  either  on  its  team  track* 
or  at  its  freight  houses.  The  Terminal  re- 
ceives likewise  from  shippers  both  carload 
and  less  than  carload  outgoing  freight  orig- 
inating at  Brooklyn  and  consigned  to  points 
upon  the  various  railroads  with  wblch  it  has 
contracts.  Tbe  cars  carrying  this  outgoing 
freight  are  then  switched  and  loaded  by  its- 
locomotives  upon  its  floats  and  traospotted 
by  its  tugs  to  the  docks  of  the  several  rail- 
roads. 

3.  For  Its  services  in  handling  frelglit  as 
above  set  forth  the  Terminal  is  paid  not  by 
the  shipper  or  conatgnee,  but  by  the  railroad 
or  steamship  company  upon  whose  account 
the  transportation  service  la  performed,  at 
the  rate  of  S  cents  per  100  pounda  of  freight 
moving  to  or  from  points  east  of  the  western  a 
termini  of  said  raUroads,  and  4H  cents  'per? 
100  pounds  on  freight  moving  to  or  from 
[lolnts  beyond  such  termini.  Upon  prepaid 
shipments  from  shippers  not  on  the  credit 
lists  of  the  railroads  It  collects  from  the 
shipper  at  Brooklyn  the  money  and  dutrges 
for  the  transportation  of  such  frdght  from 
that  point  to  its  final  destination ;  sai  also 
collects  from  the  consignee  at  Brooklyn  the 
charges  for  the  transportation  of  such  freight 
from  Ita  point  of  origin  to  that  place,  when 
such  charges  have  not  been  prepaid.  The 
freight  moneys  and  charges  so  received  hy 
the  defendant  from  shippers  or  consignees 
ara  accounted  for  and  paid  over  by  It  without 
deduction  to  the  railroads  or  steamship  llne» 
upon  whose  account  they  are  collected. 

4.  The  Terminal  does  not  hold  itself  out 
as  a  common  csirler :  nor  dc»es  it  file  with  the 
Interstate  Commerce  Commission  any  tap- 
UEi  or  concurrences  with  Uriffs,  or  copies  at 


A^^OOglC 


IBIS) 


UNITED  STATES  ▼.  BROOELTK  EASTERN  DISTRICT  TERUINAL 


285 


'  tbe  coatracts  witb  tbe  common  c&rrlera  by 
whom  It  la  paid  fer  the  transportatloa  ol 
freight,  aa  heretofore  aet  forth.  The  termi- 
nal at  Brooklyn  la  designated  by  Hucb  rail- 
roads and  rail  and  water  lines,  In  the  tarlffe 
filed  by  them  with  the  Interstate  Commerce 
CommlsstoQ,  as  one  of  their  receiving  and  de- 
livering stations  for  trelglit  In  tlie  port  of 
New  York ;  and  through  bills  of  lading  to 
micti  terminal  aa  such  station  are  issued  by 
them  on  freight  to  be  delivered  there.  For 
all  freight  originating  at  Brooklyn  bills  of 
lading  of  the  railroad  or  steamship  line  to 
which  the  freight  Is  to  be  delivered  are 
there  Issued  to  the  shipper  by  one  of  the 
defendant's  employes,  who  Is  duly  authoris- 
ed to  Issue  such  bills  of  lading  by  the  rail- 
road or  eteBmshlp  line  by  whidi  the  freight 
is  to  be  transported  to  its  final  destination 
or  destlDstlons  after  the  same  is  delivered  to 
such  railroad  or  steamship  line  by  defendant 
6.  The  tracks  of  the  Terminal  which  ex- 
tend from  Its  float  bridges  to  several  ware' 
houses,  coal  pockets,  platforms,  aud  team 
tracks  hsTe  an  aggregate  length  of  8H  miles. 
S  One  track  connecting  its  several  dock  and 
•  deUvery  'tracks  which  la  kept  clear  for  oper> 
atlDg  Its  switching  engines  Is  about  one  mile 
in  length.  The  length  of  haul  eDTected  by  its 
locomotive*  in  moving  cars  between  Its  float 
bridges  and  warehouses,  platforms,  pockets, 
and  team  tracks  varies  from  a  few  yards  to 
nearly  a  mile.  The  number  of  cars  ao  hanl- 
ed  as  part  of  a  movement  varies  from  a 
single  car  to  eight  cars.  As  an  Incident  to 
nich  movement  Its  locomotlvea  hauling  cara 
cross  a  public  street  In  Brooklyn. 

6.  Defendant  owns  or  hires  no  cars  Itself, 
and  no  cara,  except  the  ones  heretofore  men- 
tiiHied,  are  ever  moved  over  Ita  tracks.  For 
the  use  of  such  cars  defendant  paya  no  charg- 
es ;  and  except  by  the  switching  service  here- 
tofore described.  It  transporta  freight  only 
by  water.  It  handles  Interstate  and  Intra- 
atate  frdght  Indiscilmlnately,  the  larger  part 
being  Interstate.  It  tranaports  no  passen- 
gera 

7.  In  connection  with  the  movement  of  one 
or  more  cara  between  the  floats  and  the  load- 
ing tradu,  warehouses,  and  team  or  deliv- 
ery tracks,  defendant  employs  four  to  eight 
switching  crews  during  the  day  and  two  at 
night,  each  crew  coodstlng  of  a  conductor, 
engineer  and  two  or  more  brakemen. 

[t]  Hie  Hours  of  Service  Act  declares  (In 
the  first  section)  that: 

"Tba  term  "railroad'  as  used  In  this  act  shall 
Include  all  bridges  and  ferries  used  or  operated 
In  connection  witb  any  railroad,  and  also  all 
the  road  in  use  by  any  common  carrier  operat- 
ing a  railroad,  whether  owned  or  operated  under 
m  contract,  agreement,  or  lease." 

Hence,  neither  the  character  of  the  Termi- 
nal's railroad  nor  Its  Independent  ownership 
ezdudes  it  from  the  scope  of  the  act.  But 
Om  Terminal  contends  that  It  Is  not  subject 


'  to  the  provisions  of  the  statute,  since  it  Is 
not  Incorporated  as  a  common  carrier  and 
does  not  hold  itself  out  as  such;  does  not 
file  tariffs;  and  does  not  undertake  to  trans- 
port property  for  all  who  may  apply  to  have 
their  goods  transported;  but  merely  trana- 
ports as  agent  sui^  freight  aa  Is  delivered  toS 
*lt  by  or  for  those  carriers,  and  tuose  only,? 
with  whom  It  has  elected  to  make  special  con- 
tracts; and  that,  under  these  contracts  It 
performs  for  the  railroads,  and  not  for  the 
public,  a  part  of  the  whole  carriage  which 
they,  as  common  carriers,  have  undertaken 
with  the  shipper  to  perform. 

[IJ  We  need  not  undertake  a  deflnltlon  of 
the  term  "common  carrier"  for  all  purposes. 
Nor  are  we  concerned  with  questions  of  cor- 
porate power  or  of  duties  to  sblppers.  which 
frequently  compel  nice  dlsttnctlona  between 
public  and  private  carriers.  We  have  mere- 
ly to  determine  whether  Congress,  In  declar- 
ing the  Hours  of  Service  Act  applicable  "to 
any  common  carrier  or  carriers,  their  ofll- 
cers,  agents,  and  employes,  engaged  In  th» 
transportatloo  of  passengers  or  property  by 
railroad,"  made  Its  pndilbltlons  applicable  to- 
the  Terminal  and  Its  employes  engaged  In 
the  operations  here  Involved.  The  answer  to- 
that  question  does  not  depend  upon  whether 
Its  charter  declares  It  to  be  a  common  car- 
rier, nor  upon  whether  the  state  of  Incorpo- 
ration considers  It  snch ;  but  upon  what  It 
does.  Termtual  Tailcab  Co.  v.  District  of 
Columbia,  241  n.  S.  252,  2M,  86  Sup.  Ot  6S3, 
60  L.  Ed.  S84,  Ann.  Cas.  19iei>,  765. 

II]  The  relation  of  the  Terminal  te  the 
several  railroads  is  substantially  the  same 
as  that  of  the  terminal  considered  In  Gnlted 
States  V.  Baltimore  ft  Ohio  Railroad  Co.,  22& 
U.  S.  306,  32  Sup.  GL  BIT,  K6  L.  Ed.  1100; 
231  n.  S.  274,  288,  34  Sup.  Ct  7S,  SS  L.  Ed. 
21S.  Hie  transportation  performed  by  th» 
railroads  begins  and  ends  at  the  Terminal. 
Its  docks  and  warehouses  are  public  freight 
stations  of  the  railroads.  These  with  Its 
car  floats,  even  If  not  under  common  owner- 
ship or  management,  are  used  as  an  inte- 
gral part  of  each  railroad  tine,  like  the  stock- 
yards in  United  Statea  t.  Union  Stockyard, 
226  D.  S.  286,  33  Sup.  Ct  83,  57  L.  Ed.  226, 
and  the  wharfage  facilities  In  Southern  Pa- 
dflc  Terminal  Co.  v.  Interstate  Commert-e 
Commission,  218  D.  8.  488,  31  Sup.  Ct  279-, 
50  L.  Ed.  310,  They  are  clearly  unlike  priv- 
ate plant  facilities.  Compare  Tap  Line  Cas- 
es, 234  D.  S.  1,  25,  34  Sop.  Ct.  741.  53  U  Ed. 
1186.  The  services  rendered  by  the  TermlnalS 
are  public  In  their  'nature;  and  of  a  kind? 
ordinarily  performed  by  a  common  carrier. 
If  these  terminal  operations  were  conducted 
directly  by  any,  or  Jointly  by  all,  of  the  ten. 
railroad  companies  with  which  the  Terminal' 
has  contracts,  the  operations  would  clearly 
be  within  the  scope  of  the  Hours  of  Service 
Iaw.  Tbe  evils  sought  to  be  remedied  exist 
equally,  whetber  tbe  terminal  operations  ar» 
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conducted  by  t&e  raUroad  companies  thon- 
selves  or  by  the  Terminal  as  ttielr  agent; 
and  whether  the  Terminal  acts  only  as  sndi 
agent  for  railroads  or  ondertakea  In  addition 
to  transport  on  Its  own  account  goods  (or 
shippers.  The  precise  question  presented  Is, 
therefore,  whether  the  fact  that  the  Terminal 
conducts  these  operattons,  not  as  an  Integral 
part  of  a  single  railroad  system  tint  wholly 
as  sn  agent  for  one  or  serenl,  exempts  the 
railroad  companies,  because  they  are  not  the 
employer  and  exempts  the  Terminal,  because 
It  Is  not  a  common  carrier ;  thus  making  In- 
applicable a  provision  regarding  the  physi- 
cal operation  of  Oie  property  devised  for 
the  protectloD  of  employes  and  the  public. 

One  who  transports  property  from  place  to 
place  over  a  definite  route  as  agent  for  a 
common  carrier  may,  under  concelTable  cir- 
cumstances, be  a  priTste  carrier.  Bat  what 
U  there  In  the  facts  above  recdted  to  endow 
the  Terminal  with  that  character?  The  ecrv 
Ice  which  It  performs  Is  distinctly  public  In 
character ;  that  Is,  conveying  between  Brook- 
lyn and  points  on  any  of  the  ten  Interstate 
carriers  and  tbelr  connections  all  property 
that  Is  offered.  ^%e  fact  that  the  railroad 
of  the  Terminal  la  short  does  not  prevent  It 
from  being  a  common  carrier;  United  States 
V.  Sioux  City  Stockyards  Co.  (0.  C)  162 
Fed.  DSe;  nor  does  the  fact  that  the  thing 
which  It  undertakes  to  carry  Is  contained 
only  In  cars  furnished  by  the  railroad  com- 
panies with  which  It  has  contracts.  Ball- 
roads,  whose  only  service  Is  hauling  cars  for 
other  railroads,  have  been  held  liable  as 
common  carriers  under  the  Safety  Appli- 
ance Acts  March  2,  18&3,  c,  196,  27  Stat.  SSI, 
Comp.  St  If  8605-^12 ;  Act  March  2,  1903, 
c  976,  32  Stat.  943,  Gomp.  St.  H  8613-8615; 

5  Act  April  14,  1910,  c.  160,  36  Stat  298,  Comp. 

•  St  If  8617-8623  •(Union  Stockyards  Oo.  of 
Omaha  v.  United  States,  169  Fed.  401,  M  a 
a  A.  626;  Belt  Ball  way  Go.  of  Oilcago  v. 
United  States,  168  Fed.  B42,  93  a  0.  A.  666, 
22  I*  B.  A.  EN.  S.1  082) ;  and  under  the  Twen- 
ty-Eight Hour  Law  Act  June  29,  1906,  c 
3594,  34  Stat  607,  Comp.  SL  |i  8651-8654 
(United  States  t.  Slonx  Olty  Stockyards  Co.. 
supra).' 

What  the  Terminal  contracts  to  transport, 
bowever.  Is  not  primarily  cars,  but  their  con> 
tents.  Its  compensation  Is  measured  not  by 
the  weight.  Size,  or  character  of  the  car,  but 
by  the  weight  and  the  origin  or  destination 
of  the  goods  carried  therein.  These  goods 
the  Terminal  must,  under  Its  contracts  with 
the  railroad  companies,  receive  and  carry  at 
the  rates  speclQed  for  all  who  offer  them,  as 
fully  as  the  railroad  companies  do  at  their 
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other  statlona  Tbe  Incidental  services  per- 
formed by  the  Termlnsl  In  respect  to  tbeae 
goods  are  also  the  same  as  those  performed 
by  the  railroad  companies  at  their  other  sta- 
tions. For  all  freight  orlglnstlng  at  Brook- 
lyn, It  Issues  through  bills  of  lading  to  des- 
tination. Upon  prepaid  shipments  originat- 
ing there.  It  collects  from  the  shli^iers  th« 
charges  for  transportation  from  Brooklyn 
to  final  deBtinatlon ;  except  where  ahlppeis 
are  on  the  credit  lists  of  the  railroad  com- 
panies. Upon  goods  arriving  over  Its  line  at 
Brooklyn,  It  collects  from  the  consignees  tbe 
charges  from  point  of  origin,  unless  these 
were  prepaid.  As  the  Terminal  receives  both 
from  railroad  comitanles  and  from  shippers 
also  leas  than  carload  freight.  It  donbtlees 
performs  the  loading  and  unloading,  aa  Is 
done  at  other  railroad  stations;  and  for 
freli^t  delivered  at  Brooklyn  tskes  appropri- 
ate receipts.  In  no  respects,  therefore,  does 
the  service  actually  performed  by  tbe  Termi- 
nal tor  at  in  respect  to  shippers  differ  tnun 
that  performed  by  the  railroad  companies  at 
their  other  ststltHis.  True,  the  service  Is 
performed  by  the  Terminsl  under  contracts 
with  the  railroad  companies  aa  agent  for 
them  and  not  on  Its  own  account  But  a  oo™-^ 
mon  csrrier  does  not  cesse  to  be  'sudi  merely  S 
because  the  services  which  It  renders  to  the? 
public  are  performed  aa  agent  for  another. 
The  relation  of  connecting  carriers  with  die 
inlUal  carrier  Is  frequently  that  of  agent 
See  Bank  of  Eentucky  v.  Adams  Express 
Co.,  93  U.  S.  174,  23  L.  Bd.  872.  The  rela- 
tion of  agency  may  preclude  contractual  ob- 
ligations to  the  shippers,  but  it  cannot  dung* 
tbe  obligations  of  tbe  carrier  concerning  the 
physical  operation  of  the  railroad  under  the 
Hours  of  Service  Act,  whidi  as  this  court 
has  ssld,  must  be  liberally  construed  to  se- 
cure the  safety  of  employes  and  the  public 
Atchison,  Topeka  ft  SanU  F6  Ballway  Co. 
V.  United  States,  244  U.  S.  836,  37  Sup.  Ct 
635,  61  L.  Bd.  1176,  Ann.  Cas.  19180,  794. 

[4]  It  is  now  admitted  that  the  Terminal 
is  engaged  in  Interstate  commerce;  and  It 
is  clear  that  at  least  "switching  crews"  en- 
gaged In  moving  at  one  time  a  locomotive 
with  seven  or  eight  cars  between  the  docks 
and  the  warehouses  or  team  tiacks,  a  dis- 
tance of  nearly  a  mile,  are  engaged  In  the 
movement  of  a  "train."  The  decisions  under 
the  Safety  Appliance  Acts  depend  upon  the 
particular  context  In  whlt^  the  word  "train" 
there  occors,  and  are  not  here  api^lcablft 
Compare  United  Statea  v.  Brie  Railroad  Oo^ 
237  U.  8.  402,  407,  40S,  86  Sup.  Ct  621,  S9 
L:  Ed.  1019. 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peals Is  reversed,  and  that  of  the  DlstiM 
Court  affirmed. 

Beversed. 
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MEMORANDUM  DECISIONS 
Disposed  of  at  October  Term,  1918 


(HI  D.  fl.  Ut} 

No.  B22.  OKLAHOMA  CITT  MILL  ft  EL- 
EVATOR COMPANY,  petitioner,  v.  PAMPA 
GRAIN  COMPANY.  Dec.  23.  1918.  For  opin- 
ion below.  Bee  248  Fed.  477,  160  C.  C.  A.  487. 
Mr.  Joseph  W.  Bailey,  of  WaahinBtoc,  D.  C, 
(or  petitioner.  Petition  (or  a  writ  ol  certiorari 
to  the  United  States  Circuit  Court  of  Appeal* 
for  the  Fifth  Circoit  denied. 

Ctt  D.  B.  U»  =— =- 

No.  537.  Henrr  A..  WISE,  Trustee,  et  al-, 
petitlonew,  t.  The  COMMONWEALTH  OF 
VIRGINIA  et  al.  Dec.  23,  1918.  For  opinion 
below,  Ke  122  V>.  683,  95  S.  E.  632.  Mr. 
Henry  A.  Wise,  o*  New  York  Qty.  for  petition- 
er*. Mr.  J.  D,  Hank,  3r„  of  Richmond,  Va., 
for  the  Commonwealth  of  Virginia.  Petition 
for  ■  writ  of  certiorari  to  the  Supreme  Court 
of  Appeal*  of  the  State  of  Virginia  denied. 

on  D.  t.  M}  -=^= 

No  753.  8am  Orr  THIBBLB,  petitioner,  t. 
SOUTHERN  EXPRESS  COMPANY.  Dec. 
23  1918.  For  opinion  below,  Bee  96  S.  E.  712. 
Mr  Eniert  F.  Cochran,  of  Anderwio.  8.  C,  for 
petitioDerK  Mr.  Robert  C.  Alaton,  of  Atlanta, 
Gb.  for  KBpondent  Petition  (or  a  writ  of 
certiorari  to  the  Supreme  Court  o(  the  State 
of  South  Carolina  denied. 

amo.M.Hn  — — 

No.  — ,  OriginaL  Ex  parte  In  the  matter  of 
Daniel  O'CONNELL  et  al.,  petitioners.  Jan. 
T,  1919.  Mr.  Joseph  L.  Tepper,  of  Washington, 
D.  C.,  for  pedtionera.  Motion  (or  leaTS  to  file 
a  petition  for  a  writ  of  mandamus  herein  de- 
nied.   

No.  — .  Original.  The  STATE  OF  KAN- 
SAS, complainant,  v.  Albert  B.  BURLESON, 
Postmaster  General,  etc..  et  al.  March  17, 
1919.  Motion  for  leave  to  file  bill  of  complaint 
herein  granted,  and  process  ordered  to  iasui 
tnrnable  on  the  first  day  of  the  next  term. 

(M  tr.  K.  IH>  — — 

No.  — ,  OriginaL  Ez  parte  In  the  matter  of 
Wil(r«d  TOMPKINa  March  17,  1919.  Mo- 
tion for  leave  to  file  petition  for  a  writ  of  ha- 
beas corpus  herein  denied. 

dtt  u.  S.  tU)  ■— -^ 

No.  22S.  Mrs.  H.  E.  SIMS  et  al,  plaintiffs 
In  error,  t.  W.  H.  STARK  et  al.  March  17, 
1919.  In  error  to  the  District  Court  of  the 
United  States  (or  the  Eastern  District  o(  Tex- 
as. See,  also,  230  Fed.  115.  144  C.  C.  A.  413; 
2S6  Fed.  731,  IBO  C.  C.  A.  63.  Mr.  E.  E. 
Townes,  of  Houston,  Tex.,  for  plalntHs  in  er- 

PBR  CURIAM.  Dismlsied  (or  want  of  juris- 
diction Dpon  the  BDthority  of  Aspen  Mining  & 
Bmeldng  Go.  t.  BDlliigfl.  ISO  U.  S.  31,  87,  14 
Sop.  Ct.  4.  ST  L.  Ed.  986;  Brown  T.  Alton  Wa- 


ter Co.,  222  V.  a.  326.  332-^34.  82  Sup.  Ct 
1S6,  56  L.  Ed.  221.  See  Red  Jacket,  Jr.,  Coal 
Co.  et  aL  r.  Utdted  Tbacher  Coal  Compaiiy, 
243  D.  S.  631, 39  Sup.  Ct.  6,  63  L.  Bd.  — ,  point 
3,  decided  October  21, 1918;  Omaha  Baum  iron 
Store  Go.  v.  Moline  Plow  Co..  244  U.  a  OSO, 
87  Sup.  Ct  743,  61  L.  Ed.  1S71. 

~°^~  (W  U.  8.  GSJ> 

No.  226.  The  ANN  ARBOR  RAILROAD 
COMPANY,  plaintiff  In  error,  r.  Stephen  MAN- 
OLOFF.  March  17.  1919.  In  error  to  the 
Court  of  Appeals,  Sixth  Appellate  District  of 
the  State  of  Ohio.  Mr.  Alexander  L.  Smith,  of 
Toledo,  Ohio,  for  plaintiff  in  error.  Messrs. 
A.  Jay  Miller,  of  Belief  on  tains,  Ohio,  and  Al- 
bert H.  MiUer,  of  Toledo,  Ohio,  for  defendant 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
86  Stat  1156),  as  amended  by  the  act  of  Sep- 
tember 6,  1916.  chapter  448,  |  2,  89  Stata.  L., 
726  (Comp.  St^  t  1214). 

""^^  (Mt  V.  8.  no 

No.  239.  The  DENVER  &  RIO  GRANDE 
RAILROAD  COMPANY,  plaintiff  In  error,  ». 
Oresta  DA  VELLA,  Royal  Italian  Consul,  as 
admlnistrstor,  etc.  March  17,  1919.  In  er- 
ror to  the  Supreme  Oourt  of  the  State  of  Colo- 
rado. For  opinion  below,  see  165  Pac.  254. 
Mr.  Elroy  N.  Clark,  of  Denver,  Colo.,  for  plain- 
tiff In  error.  Mr,  F.  W.  Sanborn,  of  Denver, 
Colo.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Juris- 
diction upon  the  authority  of  section  237  of  the 
Judicial  Code  (Act  March  3,  1911,  c.  231,  86 
Stat  11G6),  as  amended  by  the  act  of  Septem- 
ber 6.  1916,  chapter  44S,  {  2,  39  Stata.  L.,  728 
(Comp.  Bt  I  1214). 

^"^  iUt  TJ.  B.  tu.  tatt 
Mo.  878.  SUPREME  CONCLAVE,  IM- 
PROVED ORDER  OF  HEPTASOPHS,  plain- 
tiff in  error,  v.  William  MarahaU  WILSON. 
March  17,  1919.  In  error  to  and  on  petition 
for  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  North  Carolina.  For  opinion  be- 
low, see  174  N.  C.  628.  91  S.  E.  443.  Mr.  H. 
La  Rue  Brown,  of  Boston,  Mass.,  and  Mr.  Olin 
Bryan,  of  Pbllsdelphia,  Pa.,  for  plaSntLff  In  ei^ 
ror.  Mr.  Tbaddeus  A.  Adams,  of  Charlotte,  N. 
O.,  for  defendant  In  error. 

PER  CURIAM.  Diemissed  for  want  of  Jnris- 
dictioo  npon  the  authority  of  section  23T  of  the 
Judicial  Code  (Act  March  3.  1911,  c.  231,  36 
Stat  116S).  as  amended  by  the  act  of  Septem- 
ber 6.  1916,  chapter  448.  39  Stats.  L.,  726 
(Comp.  St  i  1214).  Petition  for  writ  of  cer- 
tiorari denied. 

^"~~  (Ml  U.  B.  g8» 

No.  418.  CITY  OF  CHICAGO  et  aL,  plain- 
tiffs In  error,  Thomas  E.  DEMPCT,  aa  chair- 
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the  Snpreme  Court  of  tbe  State  of  Illinois. 
See,  also,  281  HI.  257,  117  N.  B.  1010.  Mesgra. 
W.  W.  Qurley,  Harry  P.  Weber,  and  George  W. 
Miller,  alt  of  Chicago,  HI.,  for  plaintiffs  in  error. 
Mesart.  Howard  J.  Bmndage,  James  H.  TVilker- 
flon,  and  Oeorge  T.  Buckingham,  all  of  Chicago, 
111.,  for  defendants  in  error. 

PER  CURIAM.  The  motion  of  the  Chicago 
City  Railway  Company,  Chicago  Railways  Com- 
peoy,  Calumet  &  South  Chicago  Railway  Com- 
pany, end  the  Southern  Street  Railway  Com- 
pany, for  leave  "to  withdraw  aa  plaJutiO'B  in 
.error  In  aaid  caae  and  to  discontinue  tbe  writ 
of  error  as  to  them"  ia  granted  upon  the  condi- 
tion Chat  tbe  exercise  of  the  permisaion  to  with- 
draw Bball  be  a  consent  to  a  Beverance  and 
without  prejudice  to  the  right  of  the  city  of 
Chicago  to  prosecute  its  writ  of  error  ^ 
final  conclusion. 


PAUL  RAILWAY  COMPANI  and  Wabash 
RaUway  Company,  petiUoDers.  y.  DES  UOINES 
UNION  RAILWAY  COMPANY  «t  oL  March 
17,  181B.  For  opinion  below,  see  254  Ftid.  927. 
Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  granted. 
■0O  U.  B.  5M>  — ■-= 

No.  820.  DES  MOINES  UNION  RAILWAY 
COMPANY  et  al.,  petitioners,  v.  CHICAGO, 
MILWALTCEB  ft  ST.  PAUL  RAILWAY  COM- 
PANY and  Wabash  Railway  Company.  March 
17,  1919.  For  opinion  below,  aee  254  Fed.  927. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe  Eighth 
Circuit  granted. 

■om  D.  ■.  «H)  ' ' 

No.  846.  IOWA  CENTRAL  RAILWAY 
COMPANY,  petitioner,  v.  J.  W.  BREEN. 
March  17,  1910.  For  opinion  below,  see  168 
N.  W.  901.  Mr.  C.  H.  E.  Boardman,  of  Mar- 
sballtown,  Iowa  (Messrs.  M.  M.  Joyce  and  R. 
£.  Alberson,  of  Minneapolis,  Minn.,  of  counsel), 
for  petitioner.  Meisra.  Dutcher,  Davis  &  Ham- 
'hrecht,  of  Iowa  City,  Iowa,  for  respondent.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  «f  Iowa  denied. 

<H»  n.  8.  sow  =— 

No.  862.  The  NUI.OMOLINB  COMPANY, 
petitioner,  t.  Julius  8TR0MEYEB,  trading  as 
Juliuk  Stromeyer  &  Company.  March  17, 
1919.  For  opinion  below,  see  254  Fed.  296. 
Messrs.  Leo  Levy,  of  New  York  City,  and  Ches- 
ter N.  Farr,  Jr.,  of  Philadelphia,  Pa.,  for  peti- 
tioner. Mr,  Michael  J.  Ryan,  of  PbUadelphIa, 
Pa.,  for  respondent.  Petition  for  a  writ  of 
-tiorail  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied. 

■<«»  TJ.  8.  OOG)  '  '  ' 

No.  866.  ZENITH  CARBURETOR  COM- 
PANY, petitioner,  »  STROMBERQ  MOTOR 
DEVICES  COMPANY.  March  17,  1919.  For 
opinion  below,  see  234  Fed.  63.  Messrs.  Clar- 
«n<«  P.  Byrnes,  of  Pittsburgh,  Pa.,  and  Mr. 
llelTille  Church,  sf  Washington,  D.  0.,  for  peti- 
llMter.  Ur,  Charle*  A,  Brown,  of  Chicago,  DL, 
tm  respcHideut.  Petition  for  a  writ  of  certiorari 
to  tb«  United  SUtea  Circuit  Court  of  Appeal* 
4o>  tl»  Snsntli  Glmit  d«ii«d. 


(Oct,  Term, 
(tun.  s.  SOS) 
No.  87a  H.  M  LUCK,  exeeutrii,  etc.,  peti- 
tioner, V.  Abram  P.  STAPLES,  trustee,  etc. 
March  17,  1919.  For  opinion  below,  ase  2SS 
Fed.  S37.  Mr.  W.  L.  Welbom,  of  Roanoke, 
Va.,  for  petitioner.  Messrs.  Horace  M.  Foi, 
and  Abram  P.  Staples,  both  of  Roanoke,  Va., 
for  respondent.  Petition  fur  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  Of  Ap- 
peals for  the  Fourth  Circuit  denied, 

~  "■"   ■  tUB  D.  8.  M> 

No.  880.  NEW  YORK,  PHILADELPHIA  A 
NORFOLK  RAILROAD  COMPANY,  petitlOQ- 
er,  V.  LilJie  WILKINS.  adminlfltratrix,  ate. 
Mardi  17,  1919.  For  opinion  below,  aee  2B7 
Fed.  42.  Messrs.  Thomaa  H.  Wilcox  «nd 
Hughee,  Vandeventer  &  Hggletton,  all  of  Iftr- 
folk  (Mr.  Floyd  Hughes,  of  Norfolk,  Va.,  of 
counsel),  for  petitioner.  Messrs.  John  W.  Oast, 
Jr..  and  R.  T.  Thorp,  both  of  Norfolk,  Va.  (Mr. 
John  W.  Oast,  Jr.,  of  Norfollt,  Va.,  of  counsel), 
for  respoudent.  Petition  for  a  writ  of  certlo- 
rari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fourth  Circuit  denied. 

"~°™  (MS  O.  8.  W) 

No.  889.  Stephen  H.  P.  PELL  et  ■!.,  peti- 
tioners, ».  W.  Gordon  McCABE.  Jr.,  and  WB- 
liam  F.  Gray.  March  17,  1919.  For  opinion 
below,  see  200  Fed.  612.  Petition  for  a  writ 
of  certiorari  to  tha  United  States  arcnit  Court 
of  Appeals  for  the  Seoond  Circuit  granted. 

^~™™  (M  tr.  ■.  «■) 

No.  891.  ST.  LOUIS  SOUTHWESTERN 
RAILWAY  OF  TEXAa  petitioner,  t.  Frank 
SMITH.  March  17,  1919.  For  opinion  below, 
see  254  Fed.  !^1.  Messrs.  E.  B.  Perkins,  of 
Dallas,  Tez.,  and  8.  P.  Ross  and  Sam  R.  Scott, 
both  of  Waco,  Tei.,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circoit  denied, 

"""^  (W9  n.  B.  •» 

No.  892.  The  BISIGHT  COMPANY  and 
Benjamin  Mayer,  petitioners,  r.  ONEPIECB 
BIFOCAL  LENS  COMPANY.  March  17,  ISlft, 
For  opinion  below,  see  2S9  Fed.  275,  which  mod- 
ifies S46  Fed.  460.  Mr.  Gyrus  N,  Anderson,  of 
Philadelphia,  Pa.,  for  petitlonerB.  Messrs.  Ed- 
ward Rector,  of  Chicago,  111.,  and  Virgil  H, 
Lockwood,  of  Indianapolis,  Ind.,  for  respondent. 
Petition  tor  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Foacth 
Circuit  denied. 

^°~"  (249  U.  B.  «» 

No.  S06.  Amey  HANEY  et  al.,  petitioners,  t. 
Albert  ANDERSON  et  si.  March  17,  1919. 
For  opinion  below,  see  178  Pac  120.  Mr.  Mal- 
colm E.  BoBser,  of  Muskogee,  Okl.,  for  petition- 
ers. Petition  for  a  writ  of  certiorari  to  the  Su- 
preme Court  of  the  State  of  Oklahoma  denied. 

===  (M  O.  ■.  MM) 

No.  903.  Frederick  B.  CLARKE  and  Harry 
'.  CLARKE,  petitioners,  v.  The  UNITED 
STATES  of  America.  March  17,  1919,  For 
opinion  below,  see  205  Fed.  546.  Mr,  Oeorga 
Haldom,  of  New  York  City,  for  pctltionera. 
Mr.  Claude  R.  Porter,  Aast.  Atty.  Gen.,  (or 
tbe  United  States.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  •< 
Appeals  for  the  TUrd  OircuU  denied. 

.  ,*^.OOglC 


191S)  HEHOBAKDUH  DECISIONS 

<M>II.S.«f> 

No.  004.  Oliver  R.  GILLESPIE  and  Martha 
Morgan,  pctitloupni,  v.  B,  D.  SCOTT,  tmitee, 
etc.  March  17,  11)19,  For  opinion  below,  ■« 
!{«  Kan.  74S,  176  Pac  1S2.  Mr.  FranB  E. 
Lfndqnlst,  of  Eanaaa  Cit?,  Mo.,  for  petitioner!. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  tba  State  of  Kansas  denied. 


(M  U.  1.  Of ) 

No.  672.  NORTHERN  PACIFIC  RAII-- 
WAT  COMPANT.  plaintiff  In  error,  t.  J.  R. 
THOMPSON,  BB  County  Treninrer  of  Flathead 
Connty,  Mont  March  19, 1919.  In  error  to  the 
United  States  Ciccnit  Court  of  Appeala  for  the 
Ninth  Qrcait.  For  opinion  below,  eee  2B3  Fed. 
178.  Mr.  Milton  S.  Dunn,  of  Helena,  Mont, 
for  plaindff  in  error.  DiimiBscd  with  coita,  on 
motioQ  of  counsel  for  the  plalndfl  In  error. 

a«  n.  a.  US)  ^"^ 

No.  261.  CHESAPEAKE  &  OHIO  COAL 
A  COKE  COMPANT,  plaintifl  in  error,  t.  The 
TOLEDO  &  OHIO  CENTRAL  RAILWAY 
COMPANT.  March  24,  1910.  In  error  to  the 
United  States  Circnit  Court  of  Appeals  for  the 
Fourth  Circuit  For  opinion  below,  see  24S 
Fed.  917,  IBS  C,  C.  A.  205,  which  affirmed  238 
Fed.  029.  Mesars.  George  E.  Price  and  Rucb- 
ner  Clay,  both  of  Charleaton,  W.  Vs.,  for  plain- 
tiff In  error.  Mr.  E.  W.  Knight,  of  Charleaton, 
W.  Va.,  for  defendant  In  error, 

PER  CURIAM.  Dismlsaed  for  want  of  jn- 
rlsdiction  upon  the  authority  of  section  128  of 
the  Jndldal  Code  (Art  March  3,  1011,  c.  231, 
36  Sut.  1133  [Comp.  St  |  1120]) ;  Stevenson 
T.  Fain,  195  U.  S.  16S,  166,  2S  Sup.  Ct  6,  49 
L.  Ed.  142;  Hull  v.  Burr,  234  U.  B.  712,  720, 
34  Sup.  Ct  892,  OS  L.  Ed.  1557 ;  SL  Anthony'* 
CbuTCh  V.  Peunaylvania  R.  R.  Co.,  237  U.  S. 
570,  S77,  35  Sup.  Ct  729.  69  L.  Ed.  1110; 
Ddaware,  Lackawanna  &  Western  R.  R.  Co. 
V.  Turkonis.  238  U.  8.  439,  444,  86  Sup.  Ct 
902,  S9  li.  Ed.  1397. 

<»>D.  8.  nu 

No.  2«S.  CRESCENT  MILLING  COM- 
PANY, appellant,  v.  The  H.  N.  STRAIT  MAN- 
UFACTURING COMPANT  et  aL  March  24, 
1919.  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Minneaotn. 
Mr.  Harris  Richardson,  of  St  Paul,  Minn.,  for 
appellant  Mr.  John  I.  Dllle,  of  Minneapolis, 
Minn.,  for  appellees. 

PER  CURIAM.  Dismissed  for  want  of  Juris, 
dlrtion  upon  the  authority  of  section  6  of  the 
art  of  September  6,  1916,  cbaptec  448,  89  Stat, 
726,  727  (Comp.  St  |  122Sa). 

<»•  D.  I.  M)  ' 

Noa.  266  and  267.  CRG80ENT  MILLING 
COMPANT.  plaintiff  in  error,  w.  H.  N. 
STRAIT  MANUFACTURING  COMPANY. 
March  24,  1018.  In  error  to  the  DIatrirt  Court 
of  the  United  SUtes  for  the  Distfiet  of  Minnfr- 
Mta.  Mr.  Harris  Richardson,  of  St.  Paul, 
Minn.,  for  plaintiff  in  error.  Mr.  John  L  Dille, 
of  Mlnneapolia,  Minn.,  for  defendant  In  error. 

PER  CURIAM.    Dismissed  for  want  of  Juris- 
diction upon  the  authority  of  aection  6  of  the 
art  of  September  6,  1016,  chapter  448,  89  SUt., 
728,  727  (Comp.  St  f  1228a). 
80  SDF.CI.-1& 
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on  D.  s.  tm 

Nos.  26S  and  289.  CRESCENT  MILLING 
COMPANT,  plaintiff  in  error.  ?.  The  H.  N. 
STHAIT  MANUFACTDEINO  COMPANT. 
March  24,  1010.  In  error  to  the  United  State* 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit For  opinion  below,  see  245  Fed.  084,  157 
a  C.  A.  665.  Mr.  Harris  Richardson,  of  St 
Paul,  Minn.,  for  pisintiff  in  error.  Mr.  John 
I.  Dille,  o(  Minneapolis,  Minn.,  for  defendant 
In  error. 

PER  CURIAM.  Diemined  for  want  of  ju- 
risdiction upon  the  authority  of  sertion  123 
of  the  Judicial  Code  (Act  March  8,  1011,  c 
231,  36  Stat  1133  [Comp.  St  f  11201);  Steven- 
son ».  Fain,  195  U.  S.  165.  166,  25  Sop.  Ct  «, 
40  L.  Ed.  142;  Hull  v.  Burr,  234  U.  S.  712, 
720,  84  Sup.  Ct  892,  58  L.  Ed.  1667;  St  An- 
thony's (Thurch  V.  PennsylTsnia  R.  R.  Co.,  287 
U.  a  576,  577,  85  Sup.  Ct  720,  69  U  Ed.  1119; 
Delaware,  Lackawanna  &  Western  R.  R,  Go. 
T.  Yurkonia.  238  U.  S.  430,  444,  8S  Sup.  Ct 
902,  69  L.  Ed.  1307. 


(M  TJ.  S.  tM> 
No.  270.  CRESCENT  MILUNO  COM- 
PANT, appcUant.  ».  The  H.  N.  STRAIT  MAN- 
UFACTURING COMPANT.  Maroh  24, 1919. 
Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit.  For  opin- 
ion below,  see  246  Fed.  984,  167  C.  C  A.  665. 
Mr.  Harris  Richardson,  of  St  Paul,  Minn.,  for 
appellant  Mr,  John  I.  DUle,  of  Minneapolis, 
Minn.,  for  appellee. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  aection  128  of 
the  Judicial  Code  (Art  March  3.  1011,  e.  231, 
36  Stat  1138  [Comp.  St  |  1120]);  Stevenson 
T.  Fain,  196  U.  S.  165,  166,  26  Snp.  Ct.  6,  4t 
I*  Ed.  142 ;  Hull  v.  Burr,  284  U.  S.  712,  720, 
34  Snp.  Ct  802,  68  L.  Ed.  1657;  St  Anthony's 
Church  v.  Pennsylvania  R.  R.  Co.,  237  U.  0. 
676,  677,  83  Sup.  Ct  729,  50  L.  Ed.  1119; 
Delaware,  Lackawanna  ft  Western  R.  R.  Co.  r. 
Turhonls,  288  U.  B.  489,  444,  86  Sup.  Ct  903; 
59  L.  Ed.  1397. 


<MI  D.  B.  BSD 
No.  272.  Neely  POWERS,  Trustee,  etc., 
plaintiff  in  error,  ».  SCOTT  COUNTY  MILL- 
ING COMPANT.  March  24,  1919.  In  error 
to  the  Supreme  Court  of  the  State  of  Missis- 
sippi. For  opinion  below,  see  112  Miss.  708, 
73  South.  792.  Mr.  James  N.  Flowers,  of  Jaclc 
son.  Miss.,  for  pisintiff  in  error.  Mr.  Robert 
H.  Thompson,  of  Jackson,  Miss.,  for  defendant 

PER  CURIAM.  Diamlssed  for  want  of  Juria- 
dlction  upon  the  authority  of  section  237  of 
the  Judicial  Code  (Art  March  8,  1911.  c  231, 
86  Stst.  1166),  aa  amended  by  the  act  of  Sep- 
tember 6.  1916.  chapter  448,  f  2,  89  Stat.  726 
(Comp.  St  i  1214). 


(Mtr.  B.B«Q 
No.  840.  a  a  CALHOUN,  petitioner,  y. 
Bland  MASSIE.  March  24,  1919.  For  opin- 
ion below,  see  97  S.  E.  676.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  Ap- 
peals of  the  SUte  of  Virginia  (rantai' 
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OMD.  •.«») 

No.  852.  SOUTHERN  RAILWAY  COM- 
PANI,  petitioner,  v.  Hugh  PETIT  et  al. 
Much  21,  1919.  For  opinion  b«law,  «h  287 
Fed.  668.  ileuiu  Rwiag,  King  &  Kinr,  of 
MemphiB,  Tena.,  tor  appellaDt.  Metsn.  Julian 
C.  Wilson  end  Walter  P.  ArmatronK,  both  of 
Mempbis,  Tenn.,  for  reapondenta.  Petition  for 
■  writ  of  certiorari  to  the  United  States  Cir- 
cuit Coort  of  Appeal*  for  the  Siith  Circuit 

{«»  V.  B.  ton  ""—^ 

No.  853.  NORTH  AMERICAN  TELE- 
GRAPH CO.,  petitioner,  v.  NORTHERN 
PACIFIC  RAILWAY  COMPANY.  March  24, 
1010.  For  opinion  below,  see  254  Fed.  417. 
MoBsra.  T.  D.  O'Brien,  Edward  T.  Young,  and 
Alexander  E.  Horn,  all  of  St.  Paul,  Minn.  (Mr. 
Rofal  A.  Stone,  of  St.  Paul,  Miun.,  of  coun- 
ael),  for  petitioner.  Mr.  Charles  W.  Bunn,  of 
SL  Paul,  Minn.,  for  respondent  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Coun  of  Appeal*  for  the  Eighth  Circuit  de- 
nied. 
dV  U.  B.  mn  '" 

No.  854.  DALY-WEST  MINING  CQM- 
PANT  et  aL,  petWooera,  y.  Catherine  SAVAGE 
et  bL  March  24,  1919.  For  opinion  below,  see 
253  Fed.  548.  Meaara.  Wniiam  H.  King  and 
Hiram  E.  Booth,  both  of  Salt  Lake  Cit;,  Utah, 
for  petltionera.  Petition  tor  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeaia 
tor  the  Eighth  Circuit  denied. 

(M>  V.  B.  M)  ' 

No.  860.  FIDELITY  TITLB  &  TRUST 
COMPANY,  Ancillflr7  Administrator,  etc..  pe- 
tifJoner.  t.  The  DUBOIS  ELECTRIC  COM- 
PANY. March  24.  1910.  For  opinion  below, 
fee  Da  Boia  Electric  Co.  t.  Pancoast'a  Adm'r, 
iaZ  Fed.  987.  Meaara.  Jamea  R.  Sterrett,  M. 
W,  Acheson,  Jr.,  and  Charles  Alvin  Jones,  all 
of  Pittsburgh,  Pa.,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  Statea  Cir- 
cuit Court  of  Appeals  for  the  Third  Circuit  de- 
nied, with  reaervation  of  and  without  prejudice 
to  the  right  to  apply  for  a  reinstatement  of  the 
petition  at  any  time  before  the  end  of  this  term 
In  case  the  Judgment  below  ahould  fail  to  award 
«  new  trlaL 
attv.  a.  tm  -^^— 

No.  867.  Troy  DEASON,  petidoDer,  v.  The 
UNITED  STATES  of  America.  March  24, 
1910.  For  opinion  below,  see  254  Fed.  239. 
Meaara.  Levi  Berring,  of  Olen  Rose,  Tei..  and 
H.  P.  Brown,  of  Cleburne,  Tex.,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Qrcnlt  Conrt  of  Appeals  for  the  Fifth 
Circuit  denied. 

QU  C.  S.  got) 

No.  878.  Edward  E.  OOU>  et  at.,  petition- 
ers, r.  Jamea  T.  NEWTON,  CommisiioDer  of 
Patents.  March  24,  1019.  For  opinion  below, 
•ee  264  Fed.  824.  Meaara.  WlUiam  A.  Redding 
and  Arthur  C.  Fraaer,  both  of  New  York  City, 
for  pedtionera.  Mr.  Otto  B.  Harnett,  of  Chi- 
cago, III.  (Mr.  Grafton  L.  McGill,  of  Wash- 
ington, D.  O.,  of  counael),  for  defendant.  Pe- 
tition tor  a  writ  of  certiorari  to  the  United 
States  Circait  Court  of  Appeala  for  the  Second 
Circuit  denied. 


(M»  u.  s.  tMi 
No.  875.  Arthur  L.  BLUNT,  petitionor,  t. 
The  UNITED  STATES  of  Americu.  March 
24,  1919,  For  opinion  below,  ace  233  Fed.  33:^ 
Mr.  Hope  Thompson,  of  Chicago,  111.,  for  jfti- 
Uoner.  Petition  for  a  writ  of  certiorari  to  the 
United  Statea  Civcuit  Court  of  Appuahi  for  the 
Seventh  Circuit  denied. 

"~°""  (lu  n,  8.  (OS) 

No-  8S3.  J,  B.  ORAT,  petitioner,  ».  BANK 
OF  HARTFORD  et  al.  March  24,  1010.  Foe 
opinion  below,  see  208  S.  W.  302.  2Ies;<rs. 
Joseph  M.  Hill,  Henry  L.  FitEhugh,  nud  Daniel 
Hon,  all  of  Fort  timith.  Ark.,  for  petitiont^r. 
Messrs.  George  L.  Grant  and  Webb  CoYiastoa, 
both  of  Fort  Smith,  Ark.,  for  respondents.  I'e- 
titlon  for  a  writ  of  certiorari  to  the  Suprem* 
Court  of  the  State  of  Arkansas  denied. 

"*"""         (Ml  V.  B.  ton 

No.  887.  WUhelm  KNAUTH  et  al.,  petl- 
doners.  v.  John  W.  KNIGHT  et  al.  March  24, 
1919.  For  opinion  below,  see  255  Fed,  677. 
HesBTs.  Edward  H.  Cabanlas,  of  Birmingham, 
Ala.,  George  T.  Hogg,  of  New  Yorfe  City,  Ca- 
baniss  &  Bowie,  of  Birminghnm,  Ala.,  and  Da- 
vies,  Auerbach  A  Cornell,  of  New  York  City, 
for  petitioner.  Mr.  Augustus  Bennera,  of  Bil^ 
mingham,  Ala.  (Measrs.  Percy,  Benners  ft  Burr, 
of  Birmingham,  Ala.,  of  counael),  for  respond- 
ents. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for  the 
Fifth  Circuit  denied. 

^^~"  (Ml  TJ.  B.  na) 

No.  890.  Henry  A.  HOUSE,  peUtioner,  t. 
Laurence  W.  LUELLEN.  March  24,  1919. 
Mr.  C.  P.  Goepel,  of  New  York  City  (Messra. 
J.  J.  Darlington  and  Joseph  D.  Sullivan,  both 
of  Washington,  D.  C,  of  counael),  for  peUtion- 
er. Mr.  Joseph  H.  Milans,  of  Washington,  D. 
C.,  for  respondent.  Petition  for  n  writ  of  cer- 
tiorari  to  the  Court  of  Appeals  of  the  District 
of  Columbia  denied. 

(W  C.  B.  «o»> 
No.  897.  James  F.  BISHOP,  administrator, 
etc.,  petitioner,  t.  GREAT  LAKES  TOWING 
COMPANY.  Marc^  24,  1919.  For  opinion  be- 
low, see  Great  Lakes  Towing  Co.  v.  St.  Joseph- 
Chicago  S.  S.  Co.,  253  Fed.  636.  Mr.  Hatrr 
W.  Standidge,  of  Chicago,  IlL,  for  petitioner. 
Messrs.  Harvey  D.  Goulder  and  Thomsa  H. 
Garry,  both  of  Cleveland,  Ohio,  and  Ralph  F. 
Potter,  of  Chicago,  Jit.,  for  respondent  Peti- 
tion for  a  writ  of  certiorari  to  the  United  Statea 
Circuit  Court  of  Appeala  for  the  Seventh  Cl> 
cult  denied. 

am  U.  8.  s»' 
No.  896.  NORTH  BRITISH  &  MERCAN- 
TILE INSURANCE  COMPANY,  petitioner,  v. 
H.  BAAJRS  ft  COMPANY.  March  24,  1919. 
For  opinion  below,  see  256  Fed.  626.  Messrs. 
Blount  ft  Blount  ft  Carter,  of  Pensncola,  Fla. 
(Messrs.  D.  Roger  Englar  and  Oacar  R.  Hoiia> 
ton,  both  of  New  York  City,  of  counsel),  fot 
petitioner.  Messrs.  W.  H.  Watson  and  S. 
Paaco,  Jr.,  both  of  Penaacola,  Fla.,  for  respond- 
ent Petition  for  a  writ  of  certiorari  to  tha 
United  States  Circuit  Court  at  Appeal*  for  tb« 
VUih,  Circait  denied. 
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No.  907.  OTTO  EIOEL  OOMPANT,  Inc., 
petltionv,  T.  AUTOPIANO  COMPANY. 
March  24,  1919.  For  opinion  below,  s«e  266 
Fed.  992.  Mr.  Wmiam  F,  EaU,  of  WaaUngtoo, 
D.  C,  for  p«tidDDer.  Mr.  Louia  W.  Southgate, 
of  WorcetUr,  Mau.,  for  reipondent  Petition 
for  a  writ  ot  certiorari  to  Uie  United  Statet 
Circuit  Court  of  Appeala  for  tlie  Second  Cii- 
cnlt  denied. 
(HI  O.  B.  B»i)  ^^^ 

No.  — ,  Orlclnal.  Ex  parte  in  the  matter  of 
Chriitoffer  HAI4NEVia  and  Vidkunn  Johoaen, 
petitlonen.  March  31,  1B19.  Motion  tor  leare 
to  file  petition  tor  writa  of  prohibition,  maiida- 
nua,  and  certiorari  denied. 

0»  C.  B.  ml  "— ^ 

No.  2n.  CORN  PRODUCTS  REFINING 
OOMPANT  et  al.,  appellanta.  v.  Tbe  UNITED 
STATES  ot  America.  March  31,  1919.  For 
opinion  below,  aee  234  Fed.  904.  McMra. 
Charlea  E.  Hughca,  Morfan  J.  O'Brien,  and 
Pnaton  Davie,  all  of  New  York  City,  James 
M.  Sbeean,  ot  Chicago,  111.,  and  Junlua  Parker 
and  Frank  B.  Hall,  both  of  New  York  Clt;,  for 
appellanta.  Mr.  Attorney  General,  for  the  Unit- 
ed State*.  Appeal  from  the  District  Conrt  of 
the  United  States  for  the  Soutbem  District  of 
New  York.  Dismined,  on  motion  of  counsel  for 
the  appellants,  and  mandate  granted. 

(W  TJ.  B.  «tl>  — »— 

No.  38T.  The  STATE  of  Wisconaln  ez  rel. 
SALLIE  F.  MOON  COMPANY,  pUintiff  In  er- 
ror, T.  WISCONSIN  TAX  COMMISSION. 
March  31,  1919.  In  error  to  the  Supreme  Court 
of  the  State  ot  Wlacondn.  For  opinions  below, 
see  166  Wis.  287,  163  N.  W.  639,  165  N.  W. 
47a  Mr.  C.  T.  Bundy.  of  Bau  Claire,  Wis., 
tor  plaintiff  In  error.  Dismissed  on  motion  of 
coansel  for  plaintiff  In  error. 

(H*  U.  B.  tOU  — =^ 

No.  809.  ARKANSAS  CENTRAL  RAIL- 
ROAD COMPANY,  plaintiff  In  error,  t.  W.  L. 
GOAD.  March  81,  1919.  For  opinion  helow, 
see  206  S.  W.  901.  Messrs.  Edward  J.  White, 
of  Sb  Louis.  Mo.,  and  Thomas  B.  Pryor,  of  Fort 
Smith,  Ark.,  for  petitioner.  Messrs.  Jepcba  U. 
Erana  and  Chas.  I.  Evana,  both  of  Booneville, 
Ark.,  and  Robert  3.  White  and  Sidney  H. 
White,  both  of  Paris,  Ark.,  for  respondent.  Pe- 
tition for  a  writ  of  certlorBri  herein  denied. 

(W  D.  8.  69$)  ' 

No.  SOI.  KWOCE  JAN  FAT,  petitioner,  T. 
Edward  WHITE,  a*  CommlsidoDer  of  Immigra* 
tion,  etc  March  SI,  1919.  For  opinion  helow, 
see  296  Fed.  323.  Petition  tor  a  writ  of  cer- 
tiorari to  the  United  BUtes  Circuit  Court  ot 
Appeal*  (or  the  Ninth  CSrcnlt  granted. 

(M  0.  s.  on  — ^ 

No.  810.  PULP  WOOD  COMPANY,  peti- 
tioner, T.  GREEN  BAY  PAPER  ft  FISRE 
COMPANY.  March  31,  1919.  For  opinion 
below,  §«•  170  N.  W.  230.    Mr.  Moses  Hooper, 
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of  Osbbofb,  Wi&,  for  petitioner.  Petition  for 
~  writ  of  certlwnrl  to  the  Supreme  Contt  ol 
thtt  State  of  Wisconsin  denied. 

No.  916.  WlUIam  A.  HAMII/TON,  petidon- 
r,  V.  The  UNITED  STATES  ot  America. 
March  81.  1919.  For  opinion  below,  see  266 
Fed.  611.  Messrs.  Bslpb  F.  Potter,  James  H. 
WilkersoD,  Edwin  H.  Cassels,  and  George  I. 
Haight,  all  of  Chicago,  IlL,  tor  petitioner. 
Messrs.  Claude  B.  Porter,  Asst.  Attj.  Gen.,  and 
Raymond  S.  Nortis,  of  Washington,  D.  C,  for 
the  United  States.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circnit  Court  of 
Appeals  for  the  Eighth  Circuit  denied. 

^^~™  (H«  D.  B.  tU) 

No.  921.  n.  S.  0.  HUGHES,  petitioner,  v. 
The  UNITED  STATES  of  America.  March 
31,  1919.  For  opinion  below,  see  253  Fed.  646. 
Messrs.  John  T.  Barker  and  B.  F.  Pursel.  both 
of  Kansas  City,  Mo.,  for  petitioner,  Mr.  Claude 
R.  Porter,  Asst  Atty.  Oen.,  tor  the  United 
States.  Petition  for  a  writ  ot  certiorari  to  the 
United  States  Circuit  Court  ot  Appeals  for  the 
Eighth  Circuit  denied. 

==  (M  n.  B.  DO) 

No.  922.  J.  H.  HUGHES,  petitioner,  t.  The 
UNITED  STATES  of  America.  March  31, 
1919.  For  opinion  below,  see  263  Fed.  643. 
Messrs.  John  T.  Barker  and  B.  F.  Pnrsel,  both 
ot  Kansas  City,  Mo.,  for  petitioner.  Mr.  Claude 
R.  Porter.  Asst.  Atty.  Gen.,  for  the  United 
States.  Petition  fw  a  writ  of  certiorari  to  ths 
United  States  Circuit  Court  ctf  Appeals  for  the 
Eighth  Circuit  denied. 

^^^  CM  U.  8.  «»> 

No.  961.  L.  R.  GABBETT.  plaintiff  la  er- 
ror, T.  The  UNITED  STATES  ot  America. 
March  31,  1919.  In  error  to  the  District  Court 
of  the  United  States  for  the  Northern  District 
ot  California.  Mr.  Solicitor  General  King,  for 
the  United  StatesL  Ihxketed  and  dismissed,  on 
motion  ot  Mr.  Solldtw  General  King  for  the 
defendant  In  error,  and  mandate  granted. 

'  t^a  u.  B.  tan 

No.  962.  L.  R.  GARRETT,  appellant,  r.  The 
UNITED  STATES  of  America.  March  31, 
1919.  Appeal  from  the  District  Court  ot  the 
United  Statea  for  the  Northern  District  of  Cal- 
ifornia. Mr.  Solicitor  General  King,  for  Uie 
United  States.  Docketed  and  dismissed,  on 
motion  of  Mr.  Sdicitor  General  King  for  the 
appellee,  and  mandate  granted. 

^^■^  (M  O.  a.  tM) 

No.  963.  L.  R.  GARREIT,  appellant,  t.  The 
UNITED  STATES  ot  America.  March  SI. 
1919.  Appeal  from  the  District  Court  of  the 
United  States  tor  the  Northern  District  of 
California.  Mr.  Solicitor  General  King,  for  the 
United  States.  Docketed  and  dismissed,  on  mo- 
tion of  Mr.  Solicitor  General  King  for  the  a^' 
pellee,  and  mandate  granted. 
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CAPITOL  TRANSP.  CO.  i 
STEEL  CO. 


No.  231. 


SiiiPPiRO  «=>20S— LnnTATioif  or  LiABnjrr 

— PEB80HAL  CONTBAOr. 
Act  June  26.  1S84.  |  18  (Comp.  St  I  802S), 
and  iectlOD  SO,  limitiDt  the  liability  of  owners 
of  veMels  and  repealiDK  conflictitig  acts,  did  not 
repeal  the  proTision  at  Rev.  St.  j  4283  (Comp. 
St.  {  8021),  restrictiuK  limitation  of  liability  to 
loss  occurring  without  the  privity  of  the  own- 
ers, and  an  owaer  who  personally  contracted 
to  carry  the  cargo  warranting  ioawortliineBB, 
and  knew  that  the  veasel  was  unseaworthy  be- 
caase  overloaded,  cannot  limit  hla  liability. 

On  Writ  of  Certiorari  to  the  TInlted  Statee 
Circuit  Court  of  AppeftU  for  the  Slith  Cir- 
cuit 

Petition  by  the  Capitol  Tranaportatlon 
Company  against  the  Cambria  Steel  Com- 
pany to  limit  ItB  liability  for  loaa  of  cargo 
oa  the  vessel  Benjamin  Noble.  A  decree  of 
the  District  Conrt  deuTlng  the  petlUon  fThe 
Benjamin  Noble,  232  Ped.  382),  was  affirmed 
bj  the  Circuit  Court  of  AppeaU  l?44  Fed.  85, 
156  O.  a  A.  D23),  and  petitioner  brlnga  cer- 

Stlorart.    Affirmed. 

"  •Messra.  J.  Parker  Klrlln.  of  New  York 
Oit;,  and  Frank  S.  Maaten,  of  <^eTeland, 
Ohio,  for  petitioner. 

Messrs.  Francla  a  Laws,  of  Philadelphia, 
Pa.,  and  Sherwin  A.  HUl,  of  Detroit,  Mich., 
for  respondent. 

Mr.  Justice  HOIiMES  delivered  the  opln- 
loB  of  the  Court. 

This  is  a  petition  to  limit  liability  for  the 
l088  of  cargo  on  the  Benjamin  Noble,  brought 
by  the  present  petitioner  after  Ub^  iu  per- 
sonam had  be«i  Sled  in  different  districts  by 
the  cargo  owners,  the  Cambria  Steel  Com- 
pany. The  right  was  denied  by  the  District 
Conrt  on  the  ground  that  the  vessel  was  un- 
seavortby  with  the  privity  and  knowledge 
of  the  owner  when  she  sailed  and  that  the 
owner  had  made  a  personal  contract  by  which 
It  warranted  seaworthlnesa.  Hie  Benjamin 
Noble,  232  Fed.  832.  The  findings,  mlings  and 
decree  of  the  District  Court  were  affirmed  by 
the  Circuit  Court  of  Appeals.  244  Fed.  95, 
ISe  C  O.  A.  623,  sub  nom.  The  Benjamin 
Noble.  A  writ  of  certiorari  was  granted 
before  Lucltenbach  v.  W.  J.  McCahan  Sugar 
ReOnlng  Co.,  248  U.  S.  139.  3»  Sup.  Ct  63,  63 
L.  Bd.  170,  and  Pendleton  v.  Benner  Une, 
340  n.  a.  S93,  38  Sup.  Ct.  S30.  62  L.  Ed.  770, 
were  decided  hot  when  they  were  before  this 
Court.  245  n.  S.  64S,  38  Sup.  Ct  12,  92  L. 
Ed.  C30.    Bee  Bwlng  v.  United  States  ex  reL 


Powler  Car  Co.,  242  n.  S.  638,  37  Sup.  Ct 
111,  61  L.  Ed.  540;  Pendleton  v.  Benuer  Ltue, 
241  D.  S.  677,  36  Sup.  Ct  726,  60  L.  Ed.  1282. 
The  findings  of  fact  are  contested  here,  aud 
because  of  some  eipresslODs  it  Is  suggested 
that  the  Circnlt  Court  of  Appeals  Is  to  tM 
taken  not  to  have  made  findings  of  its  own 
upon  the  facts.  On  the  contrary  It  appears 
to  us  to  have  reconsidered  the  evld^ice,  giv- 
ing to  the  findings  below  only  the  wel^it 
usually  accorded  to  those  of  the  tribunal  that 
see  the  vrltnesses  and  we  see  no  sufficient 
reason  for  departing  from  the  general  rule 
where  Oie  two  lower  courts  have  concurred. 
Luckenbach  v.  McCahan  Sugar  Refining  Co., 
248  U.  S.  189,  146,  3B  Sup.  Ct  53,  63  L._ 
B».  17a  I 

*We  are  urged  to  reconsider  the  question  • 
whether  the  limitation  of  liability  Is  not 
made  Independent  of  the  "privity  or  knowl- 
edge" of  the  owner  by  the  omission  of  those 
words  from  the  Act  of  June  26,  1684,  c  121, 
I  18,  23  Stat  53.  57  (Comp.  St.  1  8028),  cou- 
pled with  the  repeal.  In  section  30,  of  all 
laws  and  parts  of  laws  In  conflict  with  the 
provisions  of  that  act  It  Is  argued  that  the 
^ect  of  the  omission  and  the  repealing  sec- 
tion Is  to  do  away  with  the  former  qualifi- 
cation In  Rev.  Stat  |  4283  {Comp.  St  | 
80Q1),  and  the  argument  Is  fortified  by  a 
reference  to  the  history  of  the  act,  which 
shows  that  aome  of  the  Senators  thought  It 
Important  to  make  the  UuiltatltHi  absolnts. 
On  the  other  hand  In  Butler  v.  Boston  Ac 
Savannah  Steamship  Co.,  130  D.  S.  627,  563, 
564,  9  Sup.  Ct  612,  616  (32  L.  Ed.  1017),  it 
was  said  by  Mr.  Justice  Bradley  that  possi- 
bly the  later  act  was  Intended  to  remove  all 
doubt  as  to  the  application  of  the  law  to  all 
cases  of  loas  "caused  without  the  privity  or 
knowledge  of  the  owner."  We  find  no  dif- 
ferent expression  In  O'Brien  v.  Miller,  168 
D.  8.  287,  308.  18  Sup,  Ct.  140,  42  L.  Ed.  468. 
Mr.  Justice  Bradley's  opinion  was  adopted 
after  considerable  discussion  in  Richardson 
T.  Harmon,  222  U.  S.  06,  106,  82  Sup.  Ct  27, 
56  L.  Ed.  110,  and  Richardson  v.  Harmon  was 
acc^ted  as  establishing  that  the  statute 
does  not  limit  liability  for  the  personal  acts 
of  the  owners  done  with  knowledge,  in  the 
late  case  of  Pendleton  v.  Benner  Line,  246 
U.  S.  353,  866,  38  Sup.  Ct  330,  62  L.  Ed.  770. 
In  that  case  the  argument  that  the  limitation 
of  the  exoneration  to  acts,  etc.,  done  or  In- 
curred without  the  privity  or  knowledge  of 
the  owner  was  repealed  by  the  Act  of  1884, 
was  presented  in  the  fullest  way. 

We  very  much  appreciate  the  danger  that 
the  act  should  be  cut  down  from  its  lnt«ided 
effect  by  too  easy  a  finding  of  privity  or 
knowledge  on  the  part  of  owners,  as  also 
by  too  liberal  an  attribution  to  them  of 
contracts  as  personally  theirs.  We  are  not 
disposed  to  press  the  law  in  those  directions 
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forttier  tttsn  tbe  esses  so.  But  In  Oils  case 
In  addition  to  the  flndlnE  of  the  owner's  prlv- 
§lty  to  the  unBeawaithlneas  was  the  farther 
'  finding  that  the  'contract  was  the  personal 
contract  of  the  petitioner — a  finding  Qiat 
seems  warranted  If  any  contract  by  a  cor- 
poration can  fall  within  the  class.  That  such 
contracts  may  Impose  a  liability  that  can- 
not be  transferred  to  what  Is  left  of  the  ship 
fa  decided.  Luckenbach  t.  W.  J.  McCahan 
Sugar  Refining  Co.,  248  U.  8. 139.  149,  39  Sup. 
Ct.  53,  63  L.  Ed.  170.  Upon  the  whole  case 
we  cannot  escape  from  the  conclusion  that 
the  decree  must  be  affirmed. 
Decree  affirmed. 


(Ut  D.  a.  MI) 

UNITED  STATES  ex  rel.  ARANT  v.  LAKE, 
Secretary  of  the  Interior. 


Not  441. 

1.  MAtfDAVUB    ^>143(1)  —  LmiTATIONS    AND 

Laches. 
Since  mandamuB  Inaea  in  the  exercise  o( 
jodldal  dtscretioD,  and  is  recognized  as  differ- 
ent from  ordinary  actions  by  Cods  o(  Law,  D. 
O.  1901,  ft  1273-1282,  providing  for  tbe  rem- 
edy, it  is  not  embraced  within  tbe  ordinary 
Btatntea  of  limitation,  but  is  subject  to  the  doc- 
trine of  laches. 

2.  MAKbAiiiiB    «s>143(2>— Laohbs— Restoka- 
noN  TO  Public  OmcE, 

The  unexplained  delay  of  a  national  park  sa- 
perintendent,  who  claimed  to  be  in  tbe  claBd- 
fied  cl*il  Berrice,  lor  nearly  two  years,  in  apply- 
ing tor  mandHmuB  to  compel  his  restoratloa  to 
office.  Is  sach  laches  as  will  bar  his  right  bo 
tthe  rdlel 


Petition  itor  mandamus  by  the  United 
States,  on  the  relation  of  William  F.  Arant, 
against  Franhlln  K.  Lane,  Secretary  of  the 
Interior.  Judgment  denying  the  relief  was 
affirmed  by  tbe  Court  of  Appeals  of  the 
District  of  ColumbU  (47  App.  D.  a  838), 
and  relator  brings  error.    Affirmed. 

Messrs.  H.  Preecott  Qatley  and  Samuel 
Maddox,  botb  of  Washington,  D,  0.,  for  plain- 
tiff in  error. 

Mr.  Assistant  Attotiiey  Q^ieral  Brown,  tot 
defendant  In  error. 

*  *Mr.  Jnsttc«  CLARKE  delivered  tbe  opinion 
of  tba  Court 

The  relator,  on  April  30,  1S15,  filed  his  pe- 
tition In  the  Supreme  Court  of  the  District  of 
Columbia  fur  a  writ  of  mnndamna  against 


Franklin  K.  Lsne,  as  Secretary  of  the  In- 

He  alleged:  That  when  serving  as  tlw 
duly  appointed  superintendent  of  Crater 
Lake  National  Park  on  June  7,  1913,  the 
defendant  requested  him  to  resign;  that  pro- 
testing against  such  removal  from  office,  be 
demanded  that  he  be  furnished  with  a  state- 
ment in  writing  of  the  reasons  for  his  re- 
moval and  that  he  be  given  a  reaeonnble  time 
In  which  to  answer;  that  upon  June  28tb,  he 
received  a  telegram  from  the  defendant  noti- 
fying him  that  he  had  been  removed,  and 
directing  that  he  should  transfer  all  govern- 
ment property  to  his  successor,  who  was 
named;  that  he  refused  to  relinquish  his 
positton  or  to  transfer  the  property  until 
convinced  that  tbe  order  for  his  removal  was 
lawful ;  and  that  upon  July  20,  he  was  forci- 
bly ejected  from  the  government  office  build- 
ing and  the  records  and  papers  of  his  office 
were  seized  by  government  officials. 

He  further  averred:  That  as  such  super- 
intendent he  was  In  the  classified  civil  service 
of  the  government  and  that  he  could  not  law- 
fully be  removed  therefrom  "except  for  such 
cause  as  would  promote  the  efficiency"  of 
the  service  and  for  reasons  stated  In  writing,  g 
which  he  must  "be  given  a  reasonable  oppor-  • 
tunity  to  answer;  that  on  July  1,  1913,  he 
notlQed  the  defendant  that  he  was  able  and 
willing  to  perform  the  duties  of  ills  office, 
that  he  had  so  continued  to  the  time  of  the 
flUng  of  his  petition,  and  that  be  had  made 
every  reasonable  effort  to  be  restored  to  hla 
position,  but  without  avalL 

His  prayer  was  that  the  defendant  be  re- 
quired to  answer  his  petition  and  that  upon 
hearing  a  writ  of  mandamus  should  Issue  re- 
quiring the  defendant  to  vacate  the  order  for 
bis  dismissal,  and  to  restore  him  to  his  for- 
mer office. 

In  response  to  a  rule  to  show  cause  the 
defendant  filed  an  answer,  containing,  among 
other  things,  this  paragraph; 

"10.  He  denies  tbe  allegations  of  paragraph 
10  to  the  extent  that  the  same  attempt  to  show 
that  he  has  made  every  reasonable  effort  to  be 
restored  to  the  office  of  superintendent  as  afore- 
said, in  this:  That  If  relator  were  improperly 
or  unlawfully  removed  from  said  office,  under 
circumstances  such  as  to  justify  the  interference 
of  the  courts,  such  condition  existed  immediately 
upon  relator's  removal  from  office  and  upon  the 
Secretary's  refusal  to  continue  him  in  said 
office,  notwithstanding  which  and  notwithstand- 
ing Uiet  since  said  time,  to  wit,  July  1,  1913, 
another  person  has  been  appointed  to  and  has 
discharsed  the  duties  of  said  office  and  has  re- 
ceived the  aalar;  and  allowsnce  therefor  appro- 
priated from  time  to  time  by  Coogresi,  the  re- 
lator did  not  seek  recourse  to  the  courts  ontil 
the  lapse  of  nearly  two  years,  and  therein  has 
by  his  gross  laches  barred  any  right  to  tbe  re- 
lief sought  if  any  such  right  ever  existed." 


^9F0r  othar  oi 
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"BecftOM  BO  CBH  is  Bhown  In  said  retarn  wh; 
■  writ  of  mandamus  ebonld  not  iMue  as  prayed 
Ib  tlis  relator's  p«titioii.'* 

nils    demurrer   was   overruled,    and,    the 

m  relator  electiog  to  stand  on  Ms  demurrer,  his 

6  petition  was  dismissed. 

*  'It  will  be  seen  from  tUs  statement  that  al- 
tbougb  the  relator  was  definitely  removed 
fKMu  office  u  of  June  30, 1B13,  and  was  forci- 
bly ejected  from  the  government  office  build- 
ing on  July  20,  ISIS,  he  did  not  file  his  peU- 
tion  until  more  than  20  months  later,  April 
80,  lOlES.  His  onlj  explanation  for  thla  delay 
la  the  allegation,  which  was  denied,  that  he 
bad  made  everr  reasonable  effort  to  have  Ma 
rights  in  the  premises  accorded  blm  and  to  be 
restored  to  office,  but  without  avail. 

Without  discussion  of  the  authority  of  the 
Secretary  of  the  Interior  to  remove  the  re- 
lator without  filing  charges  against  him  and 
giving  him  an  oi^wrtunlty  to  answer,  the 
Court  of  Appeals  affirmed  the  Judgment  of 
the  Supreme  Court  of  the  District  of  (Jolum- 
bla  on  the  ground  of  laches,  and  the  case  Is 
here  on  writ  of  error. 

In  this  conclusion  we  fully  concur. 
[1]  ThU  court  has  lately  said  that  whUe 
mandamus  is  classed  as  a  legal  remedy.  It  la 
n  remedial  process,  which  Is  awarded  not 
«  matter  of  right,  but  in  the  exercise  of  a 
■onnd  Judicial  discretion  and  upon  equltabli 
jtrlndples.  Duncan  Town  Site  v.  Lane,  Secre- 
taiT,  245  U.  S.  308,  38  Sup.  Ot.  99,  62  L.  Ed. 
S09.  It  1b  an  eitraordlnarr  remedy  which 
will  not  be  allowed  in  cases  of  doubtful 
right  (In  re  Life  &  Fire  Ins.  Co.  v.  Wilson's 
Heirs,  6  Pet  291,  S02,  S  L.  Ed.  949),  and  It  Is 
generally  regarded  as  not  embraced  within 
■tatntes  of  limitation  applicable  to  ordinary 
actions,  but  as  snbject  to  the  equitable  doc- 
trine of  laches  (Chapman  v.  County  of  Doug- 
laa,  107  U.  S.  348,  355,  2  Sup.  CL  62.  27  L. 
Ed.  378;  Duke  T.  Turner,  201  U.  S.  623,  ^8, 
27  Sup.  Ct  816,  51  L.  Ed.  652,  9  Ann.  Cas. 
642). 

The  remedy  is  provided  for  In  a  separate 
chapter  (chapter  42)  of  the  Code  for  the  Dis- 
trict of  Columbia  vrlth  detailed  requirements 
which  differ  so  greatly  from  the  pleading  and 
practice  prescribed  for  ordinary  acUoos  that 
we  cannot  doubt  that  Congress  Intended  to 
continue  the  special  character  which  has  been 
given  the  proceeding  from  our  early  Judicial 
history  (United  States  v.  Judge  Lawrence,  3 

S  DalL  42,  1  L.  Ed.  502;   8  Pet  291.  302,  8  L. 

■  Ed.  949,  supra),  *and  we  cannot  discover  any 
Intention  to  Include  It  within  the  general 
provisions  for  the  limltatloD  of  actions  (sec- 
tion 1265). 

When  a  public  official  is  unlawfully  re- 
moved from  office,  whether  &om  disregard 
of  the  law  by  his  superior  or  from  mlstalie  as 
to  the  facts  of  his  case,  obvious  considera- 
tions of  public  policy  make  it  of  first  impor- 
tance that  he  should  promptly  take  the  action 


requisite  to  ^ectlvely  assert  his  rights,  to 
the  end  that  If  hla  contention  be  Justified  the 
government  service  may  be  disturbed  as  llttto 
as  possible  and  that  two  salaries  shall  not  b* 
paid  for  a  single  service. 

[3]  Under  circumstances  which  rendered  hla 
return  to  the  service  impossible,  except  under 
the  order  of  a  court,  the  relator  did  nothing 
to  effectively  assert  his  claim  for  reinstate- 
ment to  office  for  almost  two  years.  Sudi  a 
long  delay  must  necessarily  result  In  diangea 
In  the  branch  of  the  service  to  which  he  was 
attached  and  In  such  an  accumulation  of 
oneamed  salary  that,  when  unexplained,  the 
manifest  Ineqnlty  which  would  result  from 
reinstating  him,  renders  the  application  of 
the  doctrine  of  laches  to  his  case  pecul- 
iarly appropriate  In  the  Interests  of  Justice 
and  sound  public  policy. 

In  this  conclusion  we  are  in  full  agree- 
ment with  many  state  courts  In  dealing  with 
similar  problems.  McCabe  v.  Police  Board, 
107  La.  I^  31  South.  662;  Stone  v.  Board  of 
Commissioners,  164  Ky.  eiO,  176  S.  W.  39; 
Connolly  v.  Board  of  Education,  114  App. 
Dlv.  1,  00  N.  Y.  Supp.  737,  and  cases  cited; 
Clark  V.  Qty  of  Chicago,  233  UL  113,  84  N. 
E.  170. 

We  agree  with  the  Court  of  Appeals  that 
It  is  entirely  unnecessary  to  consider  whether 
the  removal  of  the  relator  from  office  waa 
technically  Justified  or  not,  since  by  his  own 
conduct  he  has  forfeited  the  right  to  have  the 
action  of  the  Secretary  of  the  Interior  re- 
viewed, and  the  Judgment  of  that  court  la 
therefore 


No.  199, 

Public  LAitns  4=385— Gkahts  to  Railroads 

—Con  ditio  n  s— '  Taoops." 
"Troops,"  as  naed  iu  the  railroad  land  grant 
acta,  requiring  the  railroads  to  transport  free 
from  toll  or  other  charge  troops  of  the  United 
States,  and  In  the  laod  grant  equallzatiou  agiee- 
menta,  whereby  the  railroads  were  to  transport 
such  troops  at  half  rates,  means  soldiers  eotlee- 
tively,  a  body  ot  soldiers,  snd  does  not  Include 
discharged  soldiers  or  milltsTy  prisoners,  reject- 
ed applicants  for  enlietment  returning  home 
from  recruiting  depots,  accepted  applicants  for 
enlistment  going  to  recruiting  depots,  retired 
soldiers  or  soldiers  on  furloughs,  traveling  as 
Individuals  and  not  as  a  body. 

[Ed.  Note.— For  other  deflnitlona,  see  Wtwds 
and  Phrases,  Troops.] 


Appeal  from  the  Court  of  C 
Claim  by  the  Union  Pacific  Ballroad  Com- 
pany against  the  United  States.    Judgment 
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for  the  dalmuit  (Q2  CL  O.  226),  and  the 
Onlted  SUtea  appeal!.     Affirmed. 

Ur.  AsalBtant  Attorney  General  Brown, 
for  the  United  States. 

Menn.  WlUlam  B.  Hair  and  Charles  H. 
BatM^  both  of  Washington,  D.  0.,  for  appeJ- 


Ur.  JTisUce  BRANDEIS  daliTered  the 
opinion  of  the  Coart. 

Host  of  the  acts  of  Congress  which  gnnt- 

«d  lands  In  aid  of  railroads  proTide  that 

Qkj  shall  be  "free  from  toll  or  other  charge 

_  npon  the  transportation  of  any  property  or 

g  troops  of  the  United  States."'     This  clanse 

•  was  'construed  in  Lake  Superior  ft  Ulaalsslp- 
pl  Railroad  Co.  r.  United  States,  83  U.  S.442, 
2S  L.  Ed.  965,  as  conferring  only  the  free 
use  of  the  roadbed  as  a  highway.  Since 
then,  under  appropriate  legislation,  paifmeut 
has  come  to  be  made  by  the  government  for 
the  transportation  of  property  sod  troops  at 
rates  equal  to  CO  per  cent,  of  those  diarged 
private  parties.  The  Unloa  Padfic,  having 
entered  Into  an  agreement  to  that  effect, 
claimed  payment  at  the  full  rate  for  certain 
persons  carried  as  passengers  upon  the  re- 
qneat  of  the  government.  The  Auditor  of 
the  War  Department  refused  to  allow  pay- 
ment for  these  paseensers  at  more  than  half 
tares,  on  the  ground  that  they  were  within 
the  provision  for  transporting  "troops  of 
the  United  States" ;  and  his  ruling  was  sus- 
tained by  the  Comptroller  of  the  Treasury. 
21  Dedslona  of  the  Comptroller,  651.  There- 
upon this  suit  was  brought  in  the  Court  of 
Claims    for   the    amount    disallowed ;     and 

B  Judgment  was  rendered  for  the  railroad.    S2 
§  Ct.  CL  226.     The  case  Is  here  on  appeal. 

*  The  questions  presented  are  'whether  any  of 
the  following  classes  of  persons  are  to  be 
deemed  "troops  of  the  United  States"  with- 
in the  provUIon  of  the  land  grant  acts: 

>  Clrtnilar  No.  1(,  QoftrUmiMtir  0«n<r>r>  Offlca, 
Ifll,  •Dtltlad  "Sebadal*  Dl  LaDd-Qruit  and  Boud- 
Aldad  Raltromd*  ot  tb*  UalMd  Slstss,"  p.  IS  (t  isq. 
Act  Sapt.  to,  ISSO,  0.  SI,  I  4.  I  But.  W«,  MT.  A  law 
of  til*  act*  srtntlns  Undi  In  lid  of  raUnad*  pro- 
*ldad  Uiat  Uio  sraat  U  "lubJiKt  to  luch  nculiUoiu 
u  ConsTMi  mar  Impoaa  natrlctlac  tha  cbariea 
tor  •  •  •  BoraninMiit  tranaportallnn."  Aet  Juir 
n,  ISM,  B.  ra,  I  11.  U  But.  ai.  t«.  Tb«  amir  ap- 
propriation aetj  maka  provltton  tor  pajmODt  nader 
botb  claaaaa  of  aUtutaa,  payment  In  neltbar  cua 
to  axceod  W  par  cent,  of  the  raUa  cbargad  prtTata 
partlw.  Soa  Act  Julr  It,  OU,  c  IH,  IT  BlaL  1T4. 
ISO;  Act  March  t,  Ull,  c  BS,  »  3UL  TM.  TU.  FIttr 
per  cent.  bM  bain  adoptad  bj  tha  War  Dcpartmant 
■a  Uii  lUndard  rat*  of  payment.  Tba  Union  Fa- 
dOs  OD  Mar  U,  and  Juna  t,  Ull,  bscama  a  partr 
to  tba  ao-ealled  "Land  Orant  Bqualliatlon  A|n«- 
manti"  entarad  Into  by  tba  Quartarmaater  Qaoeral 
ot  tbo  Dnltad  SUtia  with  moit  ot  th<  ImporUnt 
Toada  ot  tha  UnlUd  SUtai  tn  other  than  New  Bug- 
land  or  Trunk  Llna  tcrrltorlta.  By  thta*  asraa- 
menu,  tba  aararal  roada  conacnttd  (with  certain 
cieepUona)  to  accept  the  aama  nat  raw  on  botb 
paawnaar  and  tralsbt  traDc  Tia  thair  raapectlTa 
Unas  B>  ara  oSoctlTo  vu  land  grant  line*.  "Freight 
and  Paasancar  Land  Orant  Eqaalliatlon  Agreamenti 
and  Uat  ot  Carrion  PartlclpaUng,"  Circular  Na 
d,  Offlo*  ot  Otataf,  QnarUrmaitar  Corpa.  IIU. 


1.  Discharged  soldiers;  that  Is,  former 
enlisted  men  of  the  army  en  route  to  their 
homes  after  discharge. 

2.  Discharged  military  prisoners;  that  1^ 
discharged  enlisted  men  en  route  to  their 
homes  or  elsewhere  after  serving  sentence 
as  military  prisoners. 

8.  Bejected  applicants  for  enlistment  In 
the  Bimy;  that  Is,  men  who  having  passed 
the  required  tests  st  the  recruiting  statlona 
and  having  been  forwarded  to  the  recruit- 
tug  depots  for  Onal  examination  and  enlist- 
ment, were  there  rejected  and  were  being 
returned  to  the  recruiting  stations  from 
which  they  came. 

4.  Accepted  applicants  for  enlistment  in 
the  army;  that  is,  applicants  examined  at 
general  recraitlng  stations,  found  mentally, 
morally,  and  phyaically  fit  for  lervlce,  and 
being  forwarded  to  recruiting  d^ots  tor 
final  examination  and  enlistment 

5.  Retired  soldiers;  that  is,  enlisted  men 
of  the  army  en  route  to  their  homes  after 
retirement. 

6.  B^rlonghed  soldiers;  that  is,  enlisted 
men  of  the  army  on  furlough  en  route  back 
to  their  proper  statlona. 

None  of  these  persona  traveled  as  part  ot 
a  moving  army,  troop,  or  tK>dy  of  soldiers; 
that  Is,  they  traveled  separately  as  Individ- 
uals, and  (with  few  exceptions)  each  on  a 
different  day  and  to  widely  scattered  desti- 
nations. Under  recent  acts  of  Congress  and 
Army  Begulatlons,*  the  transportation  ot 
persons  of  some  of  these  classes  is  paid  for 
by  the  government 

In  defining  the  transportation  rights  se- 
cured to  the  United  States,  these  land 
grant  acts  draw  a  broad  distinction  be-|, 
tween  freight  and  passengers.  All  "proper- 9 
ty"  'of  the  government  whatever  ita  charac- " 
ter  and  Intended  use.  Is  to  be  carried  "free 
of  toll  or  other  charge";  but  of  the  many 
persons  in  its  service,  only  "troops."  The 
history  of  the  legislation  shows  that  both 
the  broad  term,  "any  property,"  and  the  nar> 
rower  one,  "troops,"  was  adopted  deliberate 
ly.  The  earliest  land  grant  act  In  w^'ch 
the  provision  appeara  Is  that  of  September 
20,  1850  (9  Stat  466.  467,  c.  61,  |  4),  under 
which  the  Illinois  Central  was  cooBtru(.-Ted- 
Tbe  bin  as  Introduced^  provided  for  the 
free  transportation  of  "troops  and  mnnitlons 
of  war."  It  was  amended  so  as  to  read  "any 
property  or  troopa."  There  had  been  an 
earlier  act  granting  land  to  the  state  of  IllI' 
nols  for  the  construction  of  a  canal  (Act 
March  30,  1S22,  c.  14,  S  Stat  660),  which 
was  amended  (Act  March  2,  1833,  c.  B7,  4 
Stat  BS2)  so  as  to  permit  on  the  same 
tenns,  the  use  and  disposition  of  the  land 


'  fiao  acU  cited  In  nata  4,  Intra.  Army  Rasula- 
tiona.  ISll,  II  141,  ISS,  U7S.  lilt.  Army  RcRula- 
tloDi.  isu.  wherever  dted  berelo,  refer*  to  tha  edi- 
tion oorracted  to  April  U,  IHT. 

■  Congreailonal  Oloba,  USO,  tUt  Coniriaa.  1st  B«»* 
■Ion,  VOL  IL  pt.  1.  p.  W" 
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for  nllroads.  Tbat  act  provided  tor  the 
Cree  transportation  of  "any  property  of  tbe 
United  States  or  persons  In  their  eervlce." 

In  1850  the  word  "troops"  had  (and  It  has 
ever  dnce  had)  an  established  meaalng, 
namely,  "soldiers  collectively— a  body  of  sol- 
diers." Thus  the  army  appropriation  act 
of  that  year  (Act  Sept  28,  1850,  c.  78,  |  1, 
9  Stat.  004,  BOe)  provides  for  the  "transpor- 
tation of  the  army  inclnding  the  baggage  of 
the  troops  when  moving  either  by  land  or 
water"  and  for  "mileage,  or  the  allowance 
made  to  officers  for  the  traoexMrtatlon  of 
themselves  and  baggage  when  traveling  on 
duty  without  troops."  The  contemporary 
legislation  draws  a  clear  dlstlnctltm  also  be- 
tween troops,  that  la,  those  tben  having  the 
status  of  soldiers,  and  those  who  once  had 
been  In,  or  were  seeking  to  enter,  the  mlll- 
tary  service.  Thas  the  army  appraprlatlon 
8  act  of  March  2,  1847  (9  Stat.  149,  ISl,  c.  3S), 
"  which  provldea  tn  subatantlally  the  •same 
terms  as  that  of  ISSO  for  the  transportation 
of  troops,  makes  specific  provision  for  "for- 
warding destitute  soldiers  to  their  homes," 
for  the  "comfort  of  dlschai^ed  soldiers," 
and  tor  "expenses  of  recruiting,"  which  in- 
clude tbe  cost  of  transportattoQ.  See  Army 
Begnlatlons,  18S7, 1 1321.  And  the  resolution 
of  March  8,  1847,  9  Stat.  206  (No.  7),  au- 
thorizes the  refund  of  moneys  expended  by 
Oie  states  and  indlTiduals  "In  organizing, 
subsisting,  and  transporting  volunteers  pre- 
vious to  their  being  mustered  and  received 
Into  the  service  of  the  United  States  (or  the 
present  war,  and  for  subsisting  troops  tn  the 
■errlce  of  tbe  United  States."  In  view  of 
(he  established  meaning  of  the  term  "troops" 
as  used  by  Congress  the  duty  of  the  court  Is 
merely  to  apply  the  provisions  of  tbe  act  to 
the  several  dasses  of  persons  described 
above. 

First  The  first  three  classes,  namely,  dis- 
charged military  prisoners,  discharged  enlist- 
ed men,  and  rejected  applicants  for  enllat- 
neDt,  are  clearly  not  "troops  of  the  United 
States."  Their  status  is  that  of  the  dvHian. 
They  form  no  part  of  the  military  estab- 
UahmeDt.  They  may  go  where  they  please 
and  do  what  they  please,  subject  to  no  more 
Interference  by  the  military  aathorltlea  of 
the  government,  than  if  they  had  never 
been,  or  had  never  sought  to  be,  connected 
with  the  army.  They  were  traveling  for 
their  own  peraonal  ends.  Congress  recog- 
nizes the  distinction  between  those  forming 
part  of  tbe  army  and  those  who  do  not,  be- 
cause they  are  recruits  or  have  been  dls- 
duu^ed;  and  it  makes  special  provision  for 
their  transportation.*  Such  had  formerly 
been  also  the  opinion  ot  the  Comptroller  of 
the  Treasury.  Compare  Digest  Second 
Comptroller's  Decisions,  roL  4,  ff  8G4  and 


•B.  g..  Act  HtKb  1.  19U,  e.  U.  tJ  But  7M.  TU: 
Aat  ApHI  tr.  UU.  o.  71.  SS  Stat,  m,  >H;  Aet  Harck 
4,  U15.  c  Ml.  n  But.  ita,  UII. 


•Second.  Applicants  for  enlistment  who" 
have  been  accepted  provisionally,  but  have 
yet  to  be  subjected  to  the  final  examination 
at  tbe  recruiting  depots  and  to  take  the 
oath  before  they  become  a  part  of  the  sol- 
diery of  the  nation,  are  not  "troops  of  the 
United  States."  It  Is  the  actnal  enlistment, 
tbe  oath  of  allegiance,  that  changes  the 
status  from  a  civilian  to  soldier.  Compare 
In  re  Grimley,  137  U.  S.  147,  156,  157.  11 
Sup.  Ct  54,  34  L.  Ed.  636;  Tyler  v.  Porae- 
roy,  8  Allen  (Mass.)  480 ;  19  Decisions  of  the 
Comptroller,  367:  Army  Regulations,  1913,  | 
847.  Tbe  officers  at  tbe  recruiting  atatlons 
are  expressly  forbidden  to  administer  this 
oath.  Army  Regulations,  1913,  |  841.  Such 
applicant  Is  tben  not  even  a  potential  sol' 
dier;  for  be  may  be  rejected  on  final  ex- 
amination." And  It  is  tbe  actual  and  not  tbe 
potential  status  that  must  govern.  Compare 
Alabama  Qreat  Southern  Railroad  Co.  v. 
United  States,  49  Ct  CL  522,  537.  The  fact 
that  under  the  Army  Regulations  he  receives 
the  same  rations  as  an  enlisted  man,  and 
that  be  Is  subject  to  the  same  medical  at- 
tention,* does  not  effect  a  change  of  status. 
And  the  fact  that  the  transportatlDn  is  for 
the  purposes  of  the  government  In  connec- 
tion with  its  military  estabUsbment  is  Im- 
material. Workmen  in  armor  plants  and 
civilian  clerks  In  the  War  Department  at 
Washington  travel  for  purposes  of  the  gov- 
ernment but  are  obviously  not  "troops  of 
the  United  States"  within  the  meaning  of 
tbe  land-grant  legislation.  Tbe  army  appro- 
priation acta  make  specific  provision  for  the 
transportation  of  "troops"  and  of  "»■« 
crutts.">  I 

•Third.  Retired  enlisted  men  en  route  to» 
tbelr  homes  after  retirement  are  also  not 
"troops  ot  tbe  United  States."  lliey  tray- 
el  for  tbelr  own  purposes.  Congress  has 
declared  that  such  retired  men  aball  for 
certain  purposes  be  deemed  a  part  of  the 
army  (Act  Feb.  2,  1901,  c.  192,  f  1,  81  SUt 
748  [C!omp.  St  |  1717J);  but  they  may  be  em- 
ployed only  after  Congress  has  autborlaed 
tbe  raising  of  volunteer  forces,  and  not  even 
then  for  field  duty  (Act  April  25,  1914,  c.  71, 
I  11,  88  Stat  347,  850  [Comp.  St  |  202ehl). 
The  Army  Regulations  for  1913  make  no 
provision  requiring  any  service  from  retired 
enlisted  m^.  Practically  they  have  retired 
from,  and  not  simply  into  a  different  branch 
of,  tbe  army.  Compare  Uurphy  v.  United 
States,  88  Ct  CI.  Oil,  522;  Army  Regula- 
tlon^    1913,    article    20.      See   also    United 

•  ot  th*  16,111  applIcaDti  Id  tbe  uvaral  racrnlUng 
dlstrleU  at  ths  United  SUtes  provlslantillr  acMpl- 
•d  In  Uia  7»r  ending  June  SO.  IIU.  E.8se  were  flnal- 
IT  njected  at  the  recrultlns  depot*:  >,»>  pniTl- 
■ionallT  ■ccapted  appllcanCi  are  recorded  ai  havlns 
"declined  to  entlBt  at  depou  or  eloped  en  roata." 
Report  ol  tbe  Adjntaat  Oeneral.  Vtr  DepartoMnt 
Annual  Reporta.  1H£,  ToL  1.  pp.  KKk  SOS. 

•Arm;  Ranlatloai,  Ull,  H  UH.  UK  IBl  VO, 
l«l 
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StxtM  T.  I^ler,  lOS  V.  S.  244,  26  L.  Ed.  980. 
The  fact  tbat  tbe?  msr  thereafter  be  csllcd 
.  Into  the  arm;  does  not  make  them  "troops 
of  the  United  States."  Any  male  citizen 
may  at  some  time  be  called  Into  the  service. 
Compare  Alabama  Qreat  Bonthem  Bollroad 
;  Co.  T.  United  States,  supra. 

Foarth.  The  fnrloughed  soldier  la,  of 
coarse,  a  part  of  the  arm;  or  troops  of  the 
United  States  i  bnt  bis  tranaportatlon  back 
to  the  proper  station.  Is  not  "transportation 
of  troops"  within  the  meaning  of  the  land 
grant  acts.  The  farloughed  soldier  travels 
for  his  own  purxxtses.  The  goTcmment 
merely  advances  to  him  the  cost  of  trans- 
portation and  sub^stence  while  on  furlough; 
and  does  this,  only  If  the  soldier  lacks  fuuda 
to  bear  the  expense  himself.  The  advance 
must  be  repaid.  Army  Resulatioos,  1813, 
I  110. 

We  have  no  occasloa  to  consider  whether 
persons  not  enlisted  as  soldiers,  bnt  fora- 
InfE  s  part  of  a  moving  army  or  detachment 
are  to  be  deemed  "troops  of  the  United 
States"  vrlthln  the  provlBlon  of  the  land 
grant  acts;  nor  whether  a  soldier  traveling 
«  for  the  purposes  of  the  eovernment,  bnt  not 
•  for  any  purpose  connected  with  war  *or  the 
preparation  for  war,  falls  within  the  provi- 
sions. 19  Opinions  of  the  Attorney  0«nerai, 
572. 

The  Judgment  of  the  Court  of  Claims 
granting  full  compensation  Cor  carriage  of 
persons  within  the  six  classes  considered  is 

Affirmed. 


t  al.  T.  McCLAIN. 


No.  19. 
L  Innuirs  ^3i6(l)— I^ask— Powsk. 

Act  Feb.  8,  1887,  f  5  (Comp.  St.  |  420U 
dedarlnf  void  ronveyaDcea  and  contracts  re- 
garding I&dlau  allotted  lands,  does  not  prevent 
an  allottee  from  leasing  his  land  parsuant  to 
Act  June  2S,  1910,  J  4  (Camp.  St  |  4221),  and 
regulations  of  Secretary  of  the  Interior  adopted 
therennder   which  anthorlM  such  lease*  nnder 


2.  Insuns  ^=>16(7>— Ijabbs— Cbop  RsmAi. 
Act  Fib.  8,  1887,  |  fi  (Comp.  St  |  4201), 
prohibiting  conveyances  and  contracts  regarding 
Indian  allotted  lands,  does  not  prohibit  an  allot- 
tM  from  selling  the  crop  rental  reserved  by  bim 
In  a  lease  made  pursuant  to  Act  June  29,  1910, 
I  4  (Comp.  St  i  4221),  and  the  regnlations  of 
the  Secretaiy  of  the  Interior  made  thereunder. 


ants  was  reversed  with  directions  to  entn 
Judgment  for  plalntur  (9S  Kan.  794,  149 
Pac  399),  and  the  defendants  bring  error. 
Affirmed. 

Messrs.  A.  B.  Crane,  of  Topeka,  Kan.,  and 
F.  T.  Woodbam,  of  Holton,  Kan.,  for  plain- 
tiffs In  error. 

Blessre.  Robert  Stone,  George  T.  HcDer- 
mott,  and  H.  O.  Caster,  all  of  Topeka,  Kan., 
for  defendant  in  error. 

Mr.  Chief  Jtisdcfi  WHITBI  delivered  the. 
opinion  of  the  Court 

Under  the  Act  of  Febrnary  8,  1887  (Z* 
SUt  388,  389,  c.  119),  Mlsh-no,  a  member  of 
the  Prairie  Band  of  the  Pottawatomles.  was 
allotted  land  tn  Kansas,  which  was  to  be  g 
•held  hi  trust  by  the  United  States  and  sub-  <• 
]ect  to  the  restrictions  on  the  power  of  the 
allottee  to  deal  with  the  land,  provided  by 
that  act 

Mlsh-no  leased  the  lend  for  the  year  191Ji 
for  a  rental  of  one-half  the  corn  and  stalks 
to  be  produced.  In  May  of  that  year  ho 
sold  his  right  to  his  share  of  the  prospectlN-e 
crop  to  McClain,  and  In  the  autumn  when 
the  crop  was  made  again  sold  his  share  to 
Cooney,  who  Bold  and  delivered  it  to  Miller. 

The  writ  of  error  before  us  Is  piosecated 
by  Miller  and  Cooney  to  reverse  the  Judg- 
ment of  the  court  below,  sustaining  the  pur- 
chase by  McCIoln,  with  a  resulting  liability 
In  Miller  and  Coon^  to  McClaln  for  the  com 
or  its  value.  The  case  as  made  by  the  argn- 
ment  tarns  ezclnslveiy  npon  the  correctness 
of  the  Interpretation  affixed  by  the  court  be- 
low to  section  6  of  the  Act  of  1887  (O.  S. 
Comp.  St  t  4201),  to  the  effect  that  as  by 
the  law  of  Kansas  a  growing  crop  la  a  chat- 
tel, the  sale  to  McClaln  was  valid  and  not 
in  conflict  with  the  following  provision  of 
section  S: 

"And  if  any  conveyance  shall  ba  made  of 
the  lands  set  apart  and  allotted  as  herdn  pro- 
vided, or  any  contract  touching  the  same,  before 
the  expiration  of  tbe  time  above  mentioned  [the 
trust  period],  such  conveyance  or  contract  shall 
be  absolutely    •    •    •    void." 

[t,  1]  Bnt  we  are  of  opinion  that  the  seda- 
tion of  the  case  does  not  require  a  consid- 
eration of  this  question  since  It  only  exacts 
that  we  ascertain  whether  the  particular 
contract  in  question  was  by  law  excepted 
from  tbe  operation  of  the  prohibition  of  the 
Act  of  1887,  thus  rendering  an  analysis  and 
application  of  that  prohibition  negligible. 

As  we  have  seen,  what  was  sold  to  M<y 
Claln  was  not  an  undivided  share  of  a  grow- 
ing crop  of  the  allottee,  but  was  that  por- 
tion of  the  total  crop  of  the  tenant  fixed  bj 
the  tease  as  due  for  rent  The  tease,  there- 
fore, and  the  power  to  make  It,  was  the 
criterion  by  which  to  determine  the  applica- 
tion of  the  prohibition  of  the  Act  of  1887.3 
If  it  *he  that  the  lease  was  Inconslstoit  wltii  s 
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tbat  Act,  It  would  follow  tbat  tlie  ttipnla- 
tlon  u  to  tbe  rent  wblcb  It  contained  would 
perish  with  the  contract  If  on  ttie  con- 
trary It  be  that  the  lease  was  Taltd,  tbe 
aathorlty  to  make  It  would  Indade  the  right 
to  stipulate  for  tbe  rental.  As  It  cannot  be 
Questioned  that  a  contract  leasing  land  la 
one  touching  the  land,  it  Is  indisputable  tbat 
the  lease  was  void  under  the  Act  of  18S7 
unless  its  Talldity  may  be  ^cepted  by  some 
otber  statutory  provfaion. 

B7  a  course  of  legiaiadon  beginning  In 
1S91  and  extending  to  190O  authority  was 
amferred  npoh  the  Secretary  of  the  Interior 
to  sanction,  when  enumerated  and  excep- 
tional conditions  existed,  leases  of  land  al- 
lotted under  tbe  Act  of  18S7,  and  the  pow- 
er was  given  to  tbe  Secretary  to  adopt  rules 
and  regulations  goTeming  the  exercise  of  the 
right  (Acts  of  February  28,  1881,  c.  388,  26 
Stat  794,  795;  August  IS,  1894,  c:  290,  28 
Stat.  286,  SOG;  June  7,  1897,  c.  S,  80  Stat 
■62.  86;  May  31,  1900,  31  Stat  221,  229,  c. 
JS9S).  The  general  scope  of  tbe  legislation 
Is  shown  by  the  following  provision  of  tb» 
Act  of  1800,  which  does  not  materially  differ 
trom  the  prior  acts: 

L '  "Hat  whenever  it  shall  be  made  to  appear  to 
ihi  Secretary  of  the  Interior  that  by  reason  of 
age,  disability,  or  inabilitj,  any  allottee  of  In- 
dian landa  cannot  perBonally  and  with  beueSt 
to  blniKlf  occnp;  or  improve  ilia  allotment  or 
any  part  thereof,  tbe  same  may  be  leased  upon 
such  terms,  regulations,  and  condltioQa  as  shall 
be  prescribed  by  the  Secretary  for  a  tenn  not 
exceeding  five  years  for  farmtnf  purposes  only," 

The  regulations  tor  the  purpose  of  carry- 
ing out  tbe  power  given  preecrltted  a  gen- 
eral form   of  lease  to  be  used   under  tbe 
exceptional  drcumstaaces  which  tbe  statute 
contemplated  and  subjected  its  execution  and 
tbe  subjects  connected  with  It  to  the  scrutlnT 
M  of  tbe  Indian  Bureau  and  to  tbe  express  or 
^  Implied    approval    of    tbe    Secretary.    (See 
*  "Amoided  Bulea  and  Begulatlona  to  be  'Ob- 
served In  the  Execution  of  Leases  of  Indian 
Allotments,"  approved  by  tbe  Secretary  of 
the  Interior  Marcb  16,  190S). 

raie  foregoing  provisions  wore  ttOitLrgeA  by 
Om  Act  of  June  26,  1910  (36  Stat  85S,  856, 
c.  431  {Comp.  St  t  4221]),  as  follows: 

"That  any  Indian  allotment  held  under  a  trust 
patent  may  be  leased  by  the  allottee  for  a  period 
not  to  exceed  five  years,  labject  to  and  In  con- 
formity with  such  Tulea  and  regulationa  as  the 
Secretary  of  the  Interior  may  prescribe,  and 
the  proceed!  of  any  audi  lease  shall  be  paid  to 
tbe  allottee  or  hla  hdra,  or  expended  for  his  or 
their  beneSt  in  the  discretion  of  the  Seoetary 
of  the  Interior." 

And  tbe  regulations  of  tbe  Secretary  which 
were  adopted  under  this  grant  of  power  in 
express  terms  modified  tbe  preWous  regula- 
timm  <m  the  subject  "so  far  as  to  permit 
Indlaa  sUottees  <d  land  held  uider  a  trust 


patent,  or  the  hetrs  of  andi  allottees  who 
may  be  deemed  by  the  superintendent  in 
charge  or  any  competency  commission  to 
bave  the  requisite  Icnowledge,  experience, 
and  business  capacity  to  negotiate  lease  con- 
tracts, to  make  their  own  contracts  for  leas- 
ing tbelr  lands."  The  scope  of  such  reguia* 
tioas  Is  furtber  made  clear  by  the  following 
provision  dealing  with  tbe  rental  to  result 
from  tbe  lease  by  the  Indian  of  his  allotted 
land  under  the  [»wer  given: 

"The  qneation  of  conitderation,  whether  a  caA 
rental  or  ehare  of  the  crops  grown  on  the  land, 
■hall  be  left  to  the  determination  of  the  lessor." 
(Regolations,  approved  Sept  19,  1910;) 

The  rljdit  of  an  allottee  under  stated  con- 
ditions to  lease  and  to  stipulate  for  sudi 
rental  as  be  deemed  adequate,  whether  in 
noney  or  crop,  having  been  thus  undoubted- 
ly provided  for  by  tbe  statute  and  the  rec- 
Illations,  tbe  only  question  Is,  had  tbe  ca- 
padty  of  the  allottee  in  tbia  case  been  recog- 
nized conformably  to  tbe  statute  and  regu- 
lations BO  as  to  Justify  his  exercise  of  tbe  _ 
rl^t?  Tbat  question  would  seem  to  be  free  S 
from  difficulty  fOr  the  following  'reasons:* 
(a)  Because  in  tbe  narrative  statement  of 
the  testlmmy  on  behalf  of  the  plaintiff  it  Is 
said  tbat  "Written  permission  bad  beoi  giv- 
en by  the  government  to  Mlsh-no  to  lease 
his  own  allotment  and  he  bad  leased  tbe 
same  for  the  year  1912" ;  (b)  because  there 
is  no  denial  or  controversy  as  to  tbe  cor- 
rectness of  this  statement;  (c)  because  tbe 
court  below  in  Its  opinion  treated  tbe  matter 
as  indisputable  by  stating,  "Written  permis- 
sion was  given  him  (Mish-no)  by  the  govem- 
ment  to  lease  bis  allotment" ;  and  (d)  be- 
cause the  fact  thus  stated  dearly  refera  to 
tbe  antborlty  and  capadty  provided  for  by 
tbe  Act  of  1910  and  tbe  regulations  there- 
under, tbat  is,  not  to  tbe  authority  of  the 
govermneut  to  lease  for  tbe  allottee,  but  to 
tbe  rii^t  to  give  tbe  allottee  permission  to 
lease  bis  allotted  land  for  himself  as  the 
result  of  a  condodon  tbat  he  bad  capadty 
to  dosa 

As  it  results  that  Mlsb-no,  the  allottee,  bad 
by  virtue  of  tbe  statute  of  1910  and  result- 
ing regulations  tbe  power  to  make  tbe  lease 
nnd  to  stipulate  for  tbe  rental  for  which  it 
provided,  it  follows,  as  tbe  greater  power 
includes  tbe  lesser,  tbat  the  contract  for  tbe 
sale  of  the  growing  crop  made  with  McClain 
was  also  within  the  statute  and  r^ulatlons 
and  exduded  from  the  prohibition  of  the 
Actof  1S87. 

For  the  reasons  which  we  have  stated  we 
affirm  tbe  Judgment  of  the  court  below  wbldi 
sustained  a  like  concluslon,  altboogb  wa 
have  not  fonnd  It  neceasary  to  express  any 
opinion  as  to  the  correctness  of  the  reason- 
ing by  which  tbe  ceurt  below  was  oontndled 
in  Its  acdML 

Judgmott  affirmed. 
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LANX  ▼.  DABLINGTON 


omv.B.tm 

IiAim,  SMntaiT  «t  Interior,  f.  DARLENQ- 
TON  et  al. 


No.  219. 

1.  Public   Lahdb    ^»28—BBsnBVBT— Right 

OT  GOTIKnUEItT. 

nie  owuer  of  a  grant  bordering  on  govern- 
ment land  cannot  reatrain  tbe  Secretary  of  the 
Interior  from  setting  aside  a  later  resnrve;  and 
recognizing  an  earlier  one,  where  both  reaurTeye 
were  merel;  attempts  to  locate  tbe  boundary  of 
the  grant  pTevIously  eatabliabed. 

2.  Pdbuo   LaitDS   «=>28— RISUBTBT— POWEB 


The  power  of  the  Secretary  of  the  Interior  to 
approve  the  resurvej  of  government  lands  la 
not  ezbaasted  by  a  single  exercise  tbereof  with 
reference  to  any  survey,  where  the  act  la  not 
directed  to  a  third  peraon. 


BlU  for  Injunction  by  Joeepb  J.  Darllnffton 
and  others  against  Franklin  K.  Lane,  Secre- 
tary of  the  Interior.  Decree  dlamlsalng  the 
bill  was  reversed,  and  Injunctloa  ordered  by 
tbe  Conrt  of  Appeals  (46  App.  D.  C.  465),  and 
defendant  appeals.  Reversed,  with  dlrec- 
gUona. 

*Mr.  Assistant  Attorney  General  Kearful. 
for  appellant 

Ut.  Francis  W.  Clements,  of  Washington, 
D.  a,  for  appellees. 

Mr.  Justice  HOLUES  delivered  tbe  opinion 
of  the  Court 

This  U  e  bill  In  equity  ttrougbt  by  tbe  ap- 
pellees to  restrain  the  Secretary  of  the  In- 
terior from  carrying  out  a  resurvey  of  a  part 
of  tile  boundary  of  a  Mexican  graot  The 
plalntllfs  hold  the  legal  title  to  tbe  grant  and 
Qie  adjoining  land  belongs  to  the  Di 
States.  ITie  boundary  was  anrveyed  by  one 
Hanoodc  and  on  June  22, 1S72,  the  grant  was 
patented.  A  bill  to  set  aside  the  patent  was 
dismissed  In  United  States  t.  Hancodc,  133 
C.  3.  1S3.  10  Sup.  Ct  264,  83  I*  Ed.  601 
(1890).  Doubts  having  arisen  as  to  where  a 
portion  of  tbe  Hancock  line  oo  tbe  northern 
twundary  tan,  the  Land  Department  employ- 
ed one  Perrln  to  make  a  reanrvey.  It  found 
and  reestablished  the  original  monnments  ex- 
cept between  Hancock's  stations  20  and  2S, 
and  attempted  to  flx  the  line  between  these 
also.  In  1901  tbe  reanrvey  was  approved  by 
tbe  Commlaaloner  of  the  General  Land  Office, 
tmt  In  1002  on  an  appeal,  the  Secretary  of  the 
Interior  reversed  the  approval  and  ordered 
new  BUrv^  of  the  line  between  stations  i 
and  26.  This  was  made  by  one  Slckler  and 
was  approved  by  the  Secretary  of  the  Inte- 


rior on  February  28,  1907.  On  September  S, 
1013,  the  Secretary  vacated  the  Slckler  sur- 
vey and  ordered  tbe  reestabllshment  of  th* 
Perrln  line.  The  present  bill  to  restrain  the 
carrying  ont  of  this  order  was  dismissed  on 
lotlon  by  the  Supreme  Court  of  the  District 
of  Columbia  but  tbe  decree  was  reversed  and 
an  injunction  ordered  by  tbe  Court  of  Ap* 
peals. 

[1]  The  bin,  of  course,  ts  not  a  bill  against 
the  United  States  brought  on  the  ground  thatg 
It  Is  claiming  land  'belonginK  to  the  plaintlEts.  • 
The  bill  does  not  seek  to  try  the  tltla  It  Is 
brouEht  on  the  ground  that  the  power  of  the 
Secretary  is  exhausted,  and  U  may  be  doubt- 
ed whether  that  is  a  matter  with  which  the 
plaintiffs  have  anything  to  do.  But  however 
that  may  be,  the  whole  proceeding  on  behalf 
of  the  United  States  is  simply  an  effori  to 
fli  the  boundaries  of  its  own  land.  It  is 
recognized,  it  was  recognized  when  the 
Perrln  survey  was  set  aside,  that  the  United 
States  has  no  authority  to  change  tbe 
Honcodc  line;  but  It  has  a  right  for  its  own 
purposes  to  try  to  find  out  where  that  line 
runs  and  tbe  fact  that  Its  conclusions  may 
differ  from  that  of  tbe  ownera  of  the  Haa- 
cocb  grant  does  not  diminish  that  right  So 
long  as  the  United  States  bas  not  conveyed 
its  land  It  Is  entitled  to  survey  and  resurv^ 
what  It  owns  and  to  establish  and  reestab- 
lish boundaries,  ss  well  one  boundary  as  ai»- 
other,  tbe  only  limit  being  that  what  it  tbu> 
does  for  Its  own  infonnatton  cannot  affect 
the  rights  of  owners  on  tbe  other  side  ot  th» 
line  already  existing  in  theory  of  law.  It,  a* 
the  result  of  the  survey  adopted,  the  United 
States  should  give  patenta  for  land  thought 
by  the  plaintiffs  to  belong  to  them,  "the 
courts  can  then  In  tbe  appropriate  proceeding 
determine  who  bas  tbe  better  title  or  right 
To  Interfere  now,  is  to  take  from  the  officers 
of  the  I«nd  Department  the  functions  whicb 
the  law  confides  to  than  and  exerdse  them 
by  the  court."  Utchfleld  v.  Bolster  and  Re- 
cover, 9  WaU.  6T5,  678  (10  T*  Ed.  881);  Min- 
nesota T.  Lane,  247  U.  S.  243,  2S0,  38  Sup.  Ct. 
608,  82  L  Ed.  1003. 

[1]  We  know  of  no  warrant  for  tbe  notfon 
that  the  power  ts  exhanated  by  a  single  ex- 
ercise of  it  Repeated  retracement  of  Uses, 
although,  of  course,  exceptions,  are  well 
known,  we  believe,  to  the  Land  Department, 
SB,  with  the  limitation  that  we  have  express> 
ed,  there  is  no  reason  why  they  ahonld  not 
bfc  "Hie  case  is  different  when  the  act  of  the 
Secretory  Is  directed  to  a  third  person,  as 
for  Instance,  tbe  approval  of  a  map  of  the  ^ 
location  of  a  railroad  over  public  lands,  g 
where  the  approval  operates  as  a  *grant  • 
Noble  V.  Union  River  Logging  E.  R.  (X,  117 
n.  8. 166, 13  Sup.  Ct  271,  87  L.  Ed.  123.  See 
New  Orleans  t.  Paine,  147  U.  8.  261,  287,  18 
Snp.  Ot  803,  37  L.  Ed.  162.  But  this  retrac- 
ing of  the  Hancock  line  la  not  directed  to  the 
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plalBtlffB,  bnt,  aa  we  bava  aaid,  1>  an  Inves- 
tlgatlob  bf  tbe  United  States  on  Its  own  ac- 
conDt.  Tbe  plalntlffa  gained  no  rigbts  by  tbe 
approval  of  the  Sldcler  line;  tber  lose  none 
by  tbe  Bnbetltutlon  of  the  Perrin  Une.  These 
acts  were  neither  adjudications  nor  agree- 
ments. Ttie  plalntUTs'  rights  were  fixed  be- 
fore. Even  after  land  had  been  sold  with 
reference  to  a  surrey  and  plat  that  bad  been 
approved,  this  Court  nfosed  to  restrain  the 
Secretary  from  making  a  new  survey  In  Klr- 
wan  V.  Murphy,  189  U.  S.  3S.  23  Sa[k  Ct  099, 
47  L.  Ed.  69a  See  Lane  v.  United  States 
«x  rel.  Mlckadlet,  241  n.  S.  201,  20S,  S6  Sup. 
Ot  Sgft,  60  L.  Ed.  gS6 ;  Northern  Pacific  Sy. 
Co.  V.  United  States,  227  U.  S.  SSS.  83  Sup. 
Ct.  368,  ST  L.  Bd.  544. 

We  are  of  opinion  that  tbe  decision  of  the 
Court  of  Appeals  was  wrong. 

Decree  of  the  Court  of  Appeals  reversed, 
with  directions  to  affirm  the  Decree  of  the 
Supreme  Cottrt  dismissing  the  bilL 


No.  16S. 
L  UnTTED  Statu  ^sOS— ConTKACrs— Wbkr 

COKPLBTK. 
Where  the  Poatmaater  Qenersi  accepted  the 
lowest  bid  for  furnlahlng  stattonery  by  a  formal 
order,  and  the  bidder  signed  a  formal  contract, 
with  a  anrety  whose  responsibilitj  was  not  qnea- 
tioned,  the  contract  was  complete,  although  the 
formal  contract  was  not  signed  by  the  Post- 
master OeneraL 
2.  Dakaobs   ^=>]24(4)-OoirTBAOis— Pbkven- 

TIOR  OT  PXBFORJIAHCE. 

Where  tbe  Postmaster  Oeneial  repudiated 
before  performance  his  contract  to  buy  station- 
eiy,  the  meaaure  of  damages  Is  the  difference  be- 
tween the  contract  price  and  cost  of  perform- 


8.  Appeal  Ann  Ebbox  •»832(1)— Pkisuup- 
TiONs— Dahagbb. 

Upon  appeal  from  tbe  Oonrt  of  Claims, 
which  had  tirice  tried  a  breach  of  contract  case 
against  the  Post  Office  Department,  It  will  be 
assumed  that  the  court,  in  fixing  damages,  gave 
proper  consideration  to  eiementa  affecting  the 
cost  of  performance  and  to  the  bet  that  plain- 
tiff did  not  actually  mannfaetnrs  the  goods  cov- 
ered by  the  contract. 
4.  Dauaoes  ^=3124(8)— Cohtbaotb. 

Under  piaintUTs  contract  to  fumiah  "in 
qnantittea  as  ordered"  certain  stationery  "that 
it  may  be  called  apon  by  the  Post  Office  De- 
partment to  furnish  dnrtng  the  four  years,"  the 
damagea  for  a  breach  by  the  Poit  Office  Depart- 
ment are  not  reatricted  to  the  eipeoBS  of  pre- 
paring to  perform  the  contract  and  the  profits 


pialndllf  wonld  have  received  from  a  sale  of  15 
days'  stationery  supply  to  the  department,  but 
tnciude    the   estimated 'proGta   for    tbe    4-yeai 


Appeal  from  the  Oonrt  of  Qnlma. 

Action  by  the  Purceii  Envelope  Company 
against  tbe  United  States.  Judgment  for 
plaintiff  (61  Ct.  a.  211),  and  the  United 
States  appeals.    Affirmed. 

Mr.  Assistant  Attorney  General  Friersou, 
for  tbe  United  States. 

Mr.  Arthur  Black,  of  Boston,  Masai  Cor 
appellea  ^ 

•Hr.  JosUce  McKENNA  dcdlvered  the  opin-  * 
ion  ot  the  Court. 

Action  brought  by  appellee,  the  Pnrc^ 
Buveliwe  Company,  which  we  shell  designate 
as  Che  Envelope  Company,  against  tlie  Unit- 
ed States  for  damages  for  breach  of  an  ax- 
press  contract  Tbe  Court  of  Claims  r^ider^ 
ed  Judgment  for  the  Envelope  Company  for 
the  snm  of  $185,831.76.  The  United  SUtes 
appeals. 

The  findings  of  the  court  are  quite  Toln- 
mlnouB,  bnt  it  ts  only  necessary  to  quote  from 
them  to  the  following  effect:  The  Post  Of- 
fice Department,  through  the  Postmaster 
General,  James  A.  Gary,  Invited  by  advertiae- 
ment  bids  "for  furnishing  stamped  envelopes 
and  newspaper  wrappers  In  such  quantttles 
BB  may  be  called  for  by  the  department  dur- 
ing a  period  of  four  years,  beginning  on  the 
first  day  of  October,  1898."  In  pursuance  of 
the  Invitation  tbe  Envelope  Company  snbmit- 
ted  a  bid  in  the  manner  and  time  speclfled 
in  the  advertisements  of  tbe  department 

The  bid  of  the  Envelope  Company  was  ac- 
cepted, and  the  following  order  altered: 

"  *  «  *  (2)  That  the  contract  for  furnishing 
tbe  envelopes  called  for  by  the  advertisement 
and  specifications  referred  to  be  awarded  to  the 
Pnrcell  Envelope  Co.,  of  Eoiyoke,  Mass.,  as  tbe 
lowest  bidder  for  the  gDvernment  standard  ot 
paper,  at  the  following  prices  a  thousand,  name- 


The  dqiartment,  before  issuing  the  order. 
Investigated  the  finandal  responsibility  of 
the  Envelope  Company  and  considered  it 
satisfactory. 

April  21,  1898,  the  department  sent  to  the 
Envelope  Company  a  "contract  in  quadrupli- 
cate," to  be  executed  "at  once"  and  rMnm- 
ed  to  the  department.  It  was  promptly  re- 
turned as  requested,  signed  by  the  presidoit 
of  the  Envelope  Company,  with  the  Fidelity 
&  Deposit  Company  of  Maryland  as  surety  in  _ 
the  sum  of  9200,000.  g 

•April  27,  1888,  the  department,  by  the* 
Third  Assistant  Postmaster  General,  wrote 
to  tbe  Eavel<q^  Company  as  follows: 

"Your  telegram  of  to-day  is  before  me.  As 
tbe  Postmaster  Genersl  has  not  yet  signed  the 
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<oii tract  awarded  by  tbe  Department  to  yoar 
COtapBn;  for  fornUlUDg  atsmped  envelopes  dur- 
ing the  coming  toai  years,  but  Is  holding  the 
matter  in  abeyance.  I  have  to  request  that  you 
■UBp«nd  all  action  under  my  letter  of  the  21at 
Instant  until  farther  orders." 

^nia  nanlope  Gompaar  b>d,  however,  al* 
ready  made  arrangements  and  contracts  for 
tbe  supplying  to  It  of  tbe  necessary  materials 
to  fnlBIl  the  tenna  of  tbe  contract  and  vax 
ready  and  wlllltig  at  all  times  to  fnlly  per- 
form It  according  to  Its  terms.  But  neltber 
the  Postmaster  General,  nor  any  department 
«r  officer  of  tbe  government  made  any  call 
or  request  upon  the  Envelope  Company  to 
famish  or  deliver  tbe  envelopoa  or  wraD- 
pera  which  were  tbe  snbject-matter  of  the 
contract  and  the  company's  plant  was  kept 
intact  ready  for  tbe  performance  of  the  con- 
tract, remaining  Idle. 

Jnly  22,  18fi8,  tbe  department,  through 
Postmaster  Qeneral  Smith,  tbe  immediate 
BcccesBor  of  Postmaster  General  Gary,  the 
latter  having  gone  ont  of  office,  revoked  and 
canceled  the  contract  and  declared  it  to  be 
null  and  void.  Prior  to  doing  so  the  Post- 
master Graieral  instituted  an  Investigation 
through  one  of  bis  proper  officers  Into  the 
business  and  financial  standing  of  the  En- 
velope Company  and  the  report  therennder 
was  nnfavorable  to  tbe  company. 

On  or  about  July  22,  1898,  the  Envelope 
Company,  having  received  Information  that 
tbe  Postmaster  General  designed  readvertls- 
Ing  for  proposals,  sought  by  a  bill  flted  la 
tbe  Supreme  Court  of  tbe  District  of  Co- 
lumbia to  enjoin  his  action.  The  bill  was 
dismissed  Angust  IS,  18dS.  The  court,  bow- 
ever,  was  of  opinion  that  a  contract  bad  been 
*r  executed  bnt  that  tbe  Envelope  Company  had 
8  an  efficient  remedy  at  law. 

■An  offer  was  subseqnently  made  by  two 
other  companies  to  supply  tbe  Post  Office 
Department,  upon  an  emergency  contract, 
stamped  envelopes  and  wrappers  of  the  kinds 
and  qualities  ttie  government  should  need. 
The  department  declared  that  an  emergency 
existed  under  section  3709,  R.  S.  (Comp.  St 
I  6S32),  accepted  the  offer  and  entered  Into 
a  contract  in  accordance  therewith. 

Tbe  total  coat  to  the  Bnvelope  Company 
tor  materials  and  the  manufacture  and  de- 
livery of  the  oivelopes  and  wrappers  in 
accordance  with  the  terms  of  its  contract 
would  have  twen  12,276,224.46.  Deducting 
that  sum  from  the  contract  price  leaves  a 
difference  of  |18S,331.76,  which  represoits 
tbe  profit  the  company  wonid  have  made  If 
It  bad  been  allowed  to  perform  Its  contract. 
VoT  that  sum  Judgment  was  entered. 

It  wUl  be  observed  from  the  recitation  of 
the  above  facts  that  the  case  presents  tbe 
propositions:  First,  was  there  a  completed 
contract  between  the  Envelope  Company  and 
the  United  States  through  Its  Postmaster 
,  General :  and,  second.  If  there  was  such  con- 
J  tract,  what  Is  the  measure  of  damages? 


[1]  For  an  affirmative  answer  to  the  first 
proposition  tbe  Envelope  Company  relies  on 
Garfielde  v.  Dnlted  States,  93  C.  S.  242,  23 
L.  Ed.  779,  and  on  that  case  tbe  Court  of 
Claims  rested  its  decision  and  considered 
that  tbe  case  was  supported  by  other  cases 
wbldt  were  cited. 

The  case  may  be  considered  as  tbe  antld- 
padon  of  this — Its  prototype.  It  passed  up- 
on a  transaction  of  the  Post  Office  Depart- 
ment and  decided  that  a  xtroposal  Is  accord- 
ance with  an  advertisement  by  that  dqtart- 
ment  and  tbe  acceptance  by  it  of  the  prt^ 
posal  "created  a  contract  of  tbe  same  force 
and  effect  as  if  a  formal  contract  had  been 
written  out  and  signed  by  the  parties."  And 
for  tbls,  it  was  said,  many  authorities  were 
dted  bnt  it  was  considered  eo  sound  as  to 
make  nnnecessary  review  of  or  comment , 
upon  them.  g 

*  In  resistance  to  the  case  as  conclusive  the  « 
government  urges  tbe  qualification  that  "the 
court  did  not  say,  or  assume  to  say,  that 
tbe  acceptance  of  the  proposal  In  oO  [Italia 
counsel's]  coses  constituted  a  contract,  but 
held  that  It  did  in  the  present  [that]  case," 
and  that  "^ere  was  reason  for  tbe  conclu- 
sion whidi  does  not  obtain  In  the  case  at 
bar."  We  cannot  agree,  and  In  answer  to  the 
first  qualification  It  Is  only  necessary  to  say 
that  the  court  expressed  a  principle,  not,  ol 
course,  applicable  to  all  cases,  bnt  applicable 
to  like  cases;  and  the  x>resent  is  a  like  case^ 
fdenUcal  in  all  that  makes  the  principle  ap- 
plicable And  In  BO  determining  we  answer 
tbe  other  objection  of  tbe  government  that 
there  were  features  In  tbe  law  in  the  Gai^ 
fielde  Case  which  do  not  obtain  In  the  pend- 
ing case,  which  constituted,  if  we  understand 
counsel,  the  determination  of  tbe  law  against 
the  act  of  the  Postmaster  G^ieral,  bis  duty 
being  merely  ministerial.  In  the  present 
case  it  is  insisted  bis  action  Is  not  so  sub- 
ordinate, that  be  has  discretion,  and  when 
exercised  It  Is  paramount,  his  action  being 
"quasi  Judicial,"  the  contract  not  having 
been  consummated,  and  that,  therefore.  It 
was  within  his  power  to  review  and  set  aaldo 
tbe  decision  of  bis  predecessor.  We  are  un- 
able to  concede  tbe  fact  or  the  power  assert- 
ed to  be  dependent  upon  IL  There  must  be 
a  point  of  time  at  which  discretion  la  ex- 
hausted. The  procedure  for  the  advertising 
for  bids  for  supplies  or  services  to  the  gov- 
ernment would  else  be  a  mockery — a  proce- 
dure, we  may  say,  tbat  la  not  permissive  but 
required  (section  8709,  R.  S.).  By  It  tbe 
government  Is  given  the  benefit  of  the  com- 
petltlou  of  the  market  and  each  bidder  Is 
given  the  chance  for  a  bargain.  It  Is  a 
provision,  therefore.  In  tbe  Interest  of  both 
government  and  bidder,  necessarily  giving 
rigbta  to  botB  and  placing  obligations  on 
both.  And  it  Is  not  out  of  place  to  say  that 
the  government  should  be  animated  by  a  ^ 
Justice  as  anxious  to  consider  the  rights  of  a 
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ira  repeat,  thers  mart  be  Kme  point  at  wMcb 
dlacreUOQ  ceasee  and  obligation  takes 
place,  lliat  point  Is  defined  in  tbe  Oarflelde 
Oa«e,  and  that  (he  deOnltlon  Is  applicable 
to  the  case  at  bar  1b  Illustrated  br  the  flud- 
In^a  of  the  Court  of  Claims.  Upon  the  Invl- 
tatlofl.  In  accordance  with  law,  of  Poatma^ 
ter  Ocneral  Gary,  the  Envelope  Company  and 
11  others  submitted  bids.  The  EuTelope 
Gompanr  was  the  lowest  bidder  and  after 
the  company  had  been  found  upon  Investiga- 
tion to  be  financially  responsible  Its  bid  was 
accepted  by  entry  of  a  formal  order.  The 
company  wae  then  directed  by  the  depart- 
ment to  execute  the  necessary  contract  In 
Quadra  plicate,  which  It  did,  and  returned 
the  contract  to  the  department  with  a  surety 
whose  responslbUlty  was  not  questioned  at 
any  time  nor  was  other  security  demnaded, 
aa  it  might  have  been.  Postmaster  Oeoervl 
Gary  went  out  of  office,  and  his  successor, 
either  by  inducement  or  upon  bis  own  resolu- 
tloD,  revoked  the  contract  end  entered  into 
a  contract  with  other  companies. 

The  record  furnishes  no  justiflcaUon  of 
«nch  action.  There  is  no  charge  of  default 
against  the  Envelope  Company,  no  charge  of 
Inability  to  perform  Its  contract,  except  In 
a  particular  whldi  we  ahall  hereafter  men- 
tion. There  Is,  It  is  true,  a  ftudlng  that 
Postmaster  General  Smith  cansed  an  la- 
▼eatlgatioD  to  be  made  of  tbe  flnandal  stand- 
ins  o'  the  Etavelope  Company  and  that  the 
report  thereunder  was  unfavorable  to  It 
This  Is  made  a  great  deal  of,  and  tbe  fact 
that  the  cootract  was  not  slgued  nor  the 
bond  of  tbe  Envdope  Company  approved. 

It  makes  no  difference  that  the  contract 
was  not  formally  signed  or  the  bond  formal- 
ly approved,  as  counsel  for  the  government 
contends  they  should  have  been,  both  by  the 
terms  of  the  contract  and  by  a  statute  of 
the  United  States.  Act  Aug.  13,  1891.  c.  282, 
28  Stat  279  (Comp.  St  H  3293-3300).  Their 
formal  execution,  as  we  have  seen,  was  not 
a  essential  to  the  consummation  of  the  cos- 
Q  tract  That  was  accomplished,  as  was  de- 
'dded  In  the  *GarfleIde  Case,  by  the  accept- 
lUice  of  the  bid  of  the  Envelope  Company 
and  the  entry  of  the  order  awarding  the 
contract  to  It.  Therefore,  we  do  not  follow 
with  minute  attention  the  argument  of  the 
government  In  asserting  the  power  of  Post- 
master General  Smith  to  review  and  annul 
his  predecessor's  decision  and  that  directed 
asalnst  tbe  financial  standing  of  the  Enve- 
lope Company  or  the  deception  tbe  govem- 
ment  asserts  was  practiced  on  Postmaster 
General  Gary,  which  are  made  the  subject 
of  a  request  for  findings.  We  ma;  assume 
thni  the  Court  of  Claims  considered  such 
cliiirgea  and  all  other  elements  before  con-i 
^ilnilliig  Ihal  tbe  Envelope  Company  was  en- 
titliHl  to  recover.  And  we  pass  to  the  ques- 
tion of  damages. 

IS)  Tlie  Court  of  Claims  decided  that  the 
uifiiHure  of  damages  was  tbe  difference  be- 


tween the  cost  to  the  Envelope  Company  of 
materials  and  the  manufacture  and  delivery 
of  the  envelopes  and  wrappers  In  accordance 
witb  the  terms  of  its  contract  and  what  it 
would  have  made  If  It  had  been  allowed  to 
perform  the  contract  For  this  the  court 
cited  and  relied  upon  Roehm  v.  Horst  ITS 
U.  S.  1,  20  Sup.  Ct  780,  44  L.  Ed.  953.  It 
Is  there  decided  that  the  positive  refusal  to 
perform  a  contract  la  a  breach  of  it  though 
the  time  for  performance  has  not  arrived, 
and  that  liability  for  the  breach  at  once 
occurs.  And  It  Is  further  decided  that  the 
measure  of  damages  is  the  dlffereace  be- 
tween the  contract  price  and  the  cost  of  per- 
formance. The  case  was  replete  In  its  re- 
view of  prior  cases.  We  may  refer,  how- 
ever, to  United  States  v.  Speed,  8  Wall  77, 
8G,  19  L.  Ed.  449 ;  United  States  v.  Behan, 
110  U.  S.  338.  4  Sup.  Ct.  81,  28  E^  Ed.  168: 
Hinckley  r.  Pittsburgh  Steel  Co.,  121  D.  8. 
264,  7  Sup.  Ct  875.  .30  L.  Ed.  967. 

The  government  does  not  attack  the  rul- 
ing, but  contends  that  It  was  not  properly 
applied  by  the  Court  of  Claims.  The  con- 
tenUoD  is  rested  on  the  following  finding: 

"Claimant   contemplating   making   the   eDTS- 
lopea  acder  its  said  contract  on  the  Wickbam  „ 
envelope    machines,    entered    into    negotiations  9 
with  Horace  J.  Wickham  whereby  be  prom'is-  • 
ed  to  furnish  claimant  with  a  snScient  number 
of  uld  machines  on  which  to  perform  said  (en- 
velope)   con  tract,    and    to   have   some   of   them 
ready  before  the  beginnlDg  of  the  contract  term, 
October  1, 1898." 

The  government  says  of  the  Wickham  ma- 
<^iine  that  it  made  tbe  Mivelope  In  one 
operation  and  that  there  Is  nothing  to  show 
ttuit  tbe  Court  of  Oalms,  "as  an  Inddoit  to 
the  cost  of  performance  of  tbe  contract  con- 
sidered the  cost  of  the  Wickham  machine 
to  appellee  although  evidence  of  the  samo 
was  submitted  to  It."  And  further,  'if  the 
court  did  find  thia  Item  and  did  consider  It 
In  arriving  at  the  Judgment  appellant  is  «a> 
titled  to  know  tills."  Again,  the  govern- 
ment contends  that  "so  far  as  the  flndlnga 
are  concerned  It  does  not  appear  that  the 
couft  allowed  a  reasonable  deduction  from 
tbe  amount  of  tbe  Judgment  by  reason  of  ap- 
pellee's release  from  care,  trouble,  rlak  and 
responsibility  attending  the  performance  of 
tbe  contract" 

[t]  To  tbe  contentions  tbere  may  be  oEF  set 
the  dedslon  of  the  Court  of  Claims.  The 
court  in  Its  opinion  expreaaly  declarer  that 
tbe  findings  showed  that  tbe  Envelope  Com- 
pany had  fulfilled  all  the  requirements  <a 
the  Postmaster  General  and  was  ready  and 
willing  to  furDlsh  the  envelopes  and  wrap- 
pers and  recognized,  we  may  assume,  as 
grounds  to  be  considered  tbe  elemraits  the 
government  urges,  so  far  as  the  court  deeio- 
ed  them  relevant  or  aa  having  any  probative 
strength,  and  Its  appreciation  of  them  was 
obtained  after  protracted  litigation  Involving 
two  complete  trials.    We  are  not  thereforah 
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dlsiKwed,  on  snertlons  to  dnslve  or  dlspnt- 
able  of  eattmatlon  as  those  oC  the  Kovern- 
ment,  to  reverse  or  modify  the  JndgineaL 

Tbere  are  other  contentions  of  the  govern- 
ment  wUch  we  may  pass  without  comment 
except  one  which  It  submits  upon  a  supple- 
mental brief.  It  Is  addressed  to  the  rule  of 
5  damages  adopted  bj  the  Conrt  of  Claims  and 
arfes  that  It  was  erroneous,  based  on  the 
theory,  as  it  Is  as*serted,  that  the  Envelope 
Company  "had  a  contract  which  entitled  It 
to  fumlah  all  the  stamped  envelopes  and 
wrappers  of  the  sizes  mentioned  In  the  sped- 
flcation,  which  the  Post  Office  Department 
$hottld  need  [Italics  counsel's]  during  the 
(onr  years  contract"  This  Is  denied,  and  It 
ts  said,  quoting  the  contract,  that  the  En- 
velope Company  was  only  to  "fnmlsh  and 
deliver  promptly  and  In  quantities  as 
dered,"  the  envelopes  and  wrappers  "that  tt 
may  be  called  opon  by  the  Post  Office  De- 
partment to  furnish  during  the  four  years.' 
It  Is  difficult  to  treat  the  contention  serious- 
ly. There  Is  something  snrprlslag  lo  the  dec- 
laration that  a  contract  to  supply  a  great  de- 
partment of  the  government  with  envelopes 
and  newspaper  wrappers  which  tt  might  need 
for  a  period  of  tour  years  at  a  cost  of  near* 
It  two  and  one-taaU  million  dollars  bore  but 
scant  obligation  upon  the  part  of  the  gov- 
ernment, or,  to  be  precise  and  in  the  lan- 
guage of  counsel,  thst  the  Envelope  Com- 
pany "conld  not  have  forced  the  giving  of 
orders  [by  tte  government]  In  excess  of  fif- 
teen days'  BUi^ly,"  and  that  this  was  the 
extent  of  the  government's  obligation.  And 
the  further  contention  Is,  that  the  obligation 
being  thus  limited  the  damages  the  Envelope 
Company  was  entitled  to  were,  at  most,  "the 
expenses,  Incurred  In  getting  ready  to  per- 
form the  contract,  and  the  proflts  it  would 
have  derived  from  the  manufacture  and 
Bale"  Of  such  fifteen  days'  supply— thst  all 
else  was  expectation  and  cannot  be  capital- 
ized by  the  Envelope  Company  and  made  the 
basis  of  profits  and  the  responsibility  of  the 
government.  If  the  contentltai  be  more  than 
dialectical  we  may  express  wonder  that  It 
waa  not  given  prominence  In  the  Court  of 
Claims  and  that  In  this  court  It  was  re- 
served for  the  afterthought  of  a  supplemen- 
tal brief.  The  further  answer  may  be  made 
that  the  contract  of  the  Envelope  Company 
was  not  so  dependent  as  urged,  and  that  Its 
-sxpectatlon  was  substantial  Is  evidenced  by 
P  the  haste  of  the  department,  after  the  revo- 
■  catl(m  of  the  contract  *wlth  the  company,  to 
declare  an  emergency  In  Its  need  and  enter 
Into  a  contract  with  other  companies. 

On  January  ISth  the  government  made  a 
motion  to  remand  the  case  to  the  Court  of 
Claims  for  additional  findings.  It  was  de- 
nied, but  the  right  reserved  to  make  such 
vrder  If  we  should  be  ao  advised.  Oar  at- 
tention to  directed  to  the  motion,  whl<di  It  to 


submitted  sbonld  be  considered  on  the  mer- 
its. Again  considering  the  motion  and  the 
case  as  It  has  been  developed  by  argument 
of  counsel,  we  think  the  motion  sboold  not 
be  granted.  The  Judgment  of  the  Conrt  oC 
Claims  Is 
Affirmed. 


No.  214. 

1.  Daiuqes    ^377— ljqniDATKi>— CoifnvTTO- 
Tion  or  Pro  vision. 

Bdatlva  to  whether  a  provision  of  a  con- 
tract Is  for  liqnldated  damages  or  penalty,  In- 
tention will  be  sought  by  coostnictlon  precisely 
as  Id  other  respects. 

2.  Daiuqes      ^^SS— ijqmoATED— BifroBOK- 
MEMT  OF  PaovisiOK. 

Intention  to  provide  tor  liquidated  daraaces 
appearlns  from  writing,  effect  will  b«  given  the 
provision  ss  freely  as  to  any  other,  where  dam- 
ages are  nncertaio  in  nature  or  amount,  or  ai« 
difficult  of  ascertainment,  or  the  amount  stipu- 
lated is  not  so  disproportionate  as  to  show  that 
compensation  was  not  the  object,  of  to  imply 
fraud,  mistake,  circumvention,  or  oppression. 

8.  DAIUOBS  «S3T8(4)  — LiqTTIOATKD  — Pbovi* 

BioN  or  BmLnnto  Cohtbact. 
Provision  of  ocmtTact  for  erecting  for  fl,- 
200,000  two  laboratory  buUdinKa  for  Depart- 
ment of  Agiicultnre,  that  it  buildings  are  not 
completed  in  30  months  government  shall  bo 
entitled  to  (200  a»  liquidated  damages,  "com- 
pnted,  estimated,  and  agreed  on"  for  each  day's 
delay,  la  not  to  be  considered  as  one  for  penal- 
ty, because  making  no  diatinctloD  whether  de* 
lay  be  in  completion  of  one  or  bodi  buildings. 

Appeal  from  the  Gonrt  of  Claims. 

Snit  by  Henry  A.  Wise,  trustee  in  bank* 
mptcy  of  Ambrose  B.  Stannard,  against  the 
United  States.  PeUtlon  dlamissed  (02  CL  CL 
400),  and  claimant  appeals.    Affirmed. 

Messrs.  Wm.  B.  King  and  Georgs  A.  King; 
both  of  Washington,  D.  C  for  appellant, 

Ur.  AsslstaDt  Attorney  Oeneral  Brown,  f<» 
the  Onited  States. 

*  Mr.  Justice  OLAREE  delivered  the  opinion  • 
Ot  the  Ooart 

In  Decemtfer,  190%,  Stannard,  represented 
In  tUs  case  by  Us  tmitee  In  bankruptcy,  con* 
tracted  with  the  United  States  to  erect  two 
laboratory  traildlngs  for  the  Department  ot 
Agriculture,  In  the  dty  of  Washington,  D.  C, 
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tor  tl4TI,000.  Tfae  balldlngi  wsre  botti  to 
tw  oompleted  In  80  months  and  for  a  delay  of 
101  daya  beyond  the  conbact  period  tbe  gov- 
enunent  dedacted  from  tba  contract  price 
9200  a  day,  the  amoont  stipulated  In  tbe  con- 
tract aa  liquidated  damagea,  a  total  of  S20,- 
200,  and  the  claim  made  In  thla  eoort  la  for 
the  recovery  of  that  amoont 

The  Conrt  of  Clalnta  dlsmltacd  the  petition 
and  Qie  case  Is  here  on  appeal. 

The  contract  was  In  writing  and  the  aped- 
flcatlons,  which  the  contractor  bad  before  him 
when  bidding,  were  made  a  part  of  It.    13uee 
Bpedflcationa  oontalu  the  following: 
"11.  Eadi   bidder  must   aubmlt  bla   prapoaal 
«  with  the  dtstlnct  understanding  that,  in  eaaa  of 
Bits  acceptance,  time  for  the  completion  of  the 
*  work  sball  be  conafdered  aa  *of  the  enence  of 
the  contract,  and  that  for  the  cost  of  all  extra 
inspection  and  for  all  araoants  paid  for  rents, 
salariea  and  other  expense*  entailed  upon  tbe 
United  States  by  delay  In  completing  the  con- 
tract, the  United  States  abell  be  entitled  to  tbe 
fixed  nm  of  |200,  aa  liqoidated  dnmagee,  com- 
poted,  eatimated,  and   agreed   upon,  (or  each 
and  every  day's  delay  not  caused  by  tbe  United 


"3.  To  complete  the  said  work  In  all  its  parts 
within  30  montbs  from  tbe  date  of  the  receipt 
of  tbe  notice  referred  to  In  aubdlriaioQ  2  here- 
of. Tims  1*  to  be  considered  aa  of  the  essence 
of  the  contract,  aud  In  caae  the  completion  of 
aald  work  aluill  be  delayed  beyond  said  period, 
the  party  of  the  second  part  may,  in  view  of  the 
difficulty  of  estimating  with  exactness  the  dam- 
ages which  will  result,  deduct  as  liquidated  dam- 
ages, and  not  as  a  penalty,  the  sum  of  two  hun- 
dred dollars  (S200.00)  tor  each  and  every  day 
during  tbe  continuance  of  such  delay  and  until 
such  work  ahall  be  completed,  and  auch  deduc- 
tions may  be  made  from  time  to  time  from  any 
payments  due  hereunder." 

[1-1]  There  Is  no  dispute  as  to  the  extent 
of  the  delay  and  the  sole  contentloa  of  the 
appellant  la  that,  because  a  single  sum  In 
damagea  la  stipulated  for,  without  regard  to 
whether  the  completion  of  one  or  both  build- 
ings should  be  delayed,  and  because  the  dam- 
age to  the  goveninient  would  probably  be  less 
in  amount  If  one  were  completed  on  time  and 
the  other  not,  than  if  the  completion  of  both 
were  delayed,  the  provision  of  the  contract 
with  respect  to  liquidated  damages  cannot  be 
considered  the  result  of  a  geoulDe  pre-eetl- 
mate  of  the  loss  which  would  be  caused  by 
the  delay  but  must  be  regarded  as  a  penalty 
whldi  requires  proof  i^  damage  In  any 
amount  to  be  deducted. 
2  If  It  were  not  for  the  earnestness  with 
•  which  this  claim  *Is  presented  we  iliotdd  con- 
tent ourselves  with  the  observation  that  aa 
there  was  delay  In  the  completion  of  both 
buildings,  the  case  falls  Uterally  within  tbe 
terms  of  the  contract  of  the  parties  and  that 
a  court  will  refuse  to  Imaghu  a  dltfenat 


state  of  facta  than  that  before  It  for  the  pur- 
pose ct  obtaining  a  basis  for  modifyliig  a 
wrlttKi  agreement,  which  evidently  was  en- 
tered Into  with  great  deliberation. 

The  subject  of  the  interpretation  of  provl' 
eloDs  for  liquidated  damages  in  contracts,  aa 
contradlstlngulahed  from  such  aa  provide  for 
penalties,  was  elaborately  and  comprehen- 
slvelj  considered  by  this  court  lu  Sun  Print- 
ing &  Publishing  Association  r.  Moore,  188 
U.  S.  642,  22  Sup.  Ct  240,  46  L,  Ed.  368,  ap- 
plied In  United  States  v.  Bethlehem  Steel  Co., 
20CS  D.  B.  105,  27  Sup.  Ct  4»,  61  L.  Bd.  731, 
and  the  result  of  the  modem  decisions  was 
determined  to  be  that  In  such  cases  conrti 
will  endeavor,  by  a  ccmstructlon  of  the  agree- 
ment which  the  parties  have  made,  to  ascer- 
tain what  their  Intention  was  when  they  In- 
serted auch  a  stlpulatloa  for  payment,  of  a 
designated  sum  or  upon  a  designated  trasls, 
for  a  breach  of  a  covenant  of  their  contract, 
precisely  as  tb^  seek  for  the  Intention  of  tbe 
parties  In  other  respects.  When  that  Intui- 
tion Is  clearly  ascertainable  from  tbe  writing, 
effect  will  be  giv^i  to  the  provision,  as  freely 
'  as  to  any  other,  where  tbe  damages  ar«  un- 
certain In  nature  or  amount  or  are  difficult 
of  ascertainment  or  where  the  amount  stipu- 
lated for  Is  not  so  extravagant,  or  dispro- 
portionate to  tbe  amonnt  of  property  loss,  aa 
to  show  that  compensatloa  was  not  the  ob- 
ject aimed  at  or  as  to  Imply  fraud,  "■'■rfflhe, 
circumvention  or  oppression.  There  Is  no 
sound  reason  why  persons  competent  and  free 
to  contract  may  not  agree  upon  this  subject 
as  fully  as  upon  any  other,  or  wliy  their 
agreement,  when  fairly  and  understandlngly 
entered  Into  with  a  view  to  Just  compensa- 
tion for  the  anticipated  loss,  should  not  be 
enforced. 

There  are,  no  doubt;  decided  cases  which  S 
tend  to  support  *tbe  contention  advanced  by* 
appellant,  but  these  decisions  were,  for  the 
most  part,  rendered  at  a  time  when  courts 
were  disposed  to  look  upon  such  proTlsi<Mis 
In  contracts  with  disfavor  and  to  construe 
them  strictly.  If  not  astutely,  in  order  that 
damages,  even  thongh  termed  liquidated, 
might  be  treated  as  penaltlee,  so  that  only 
such  loss  as  could  be  deflnltely  iiroved  could 
be  recovered.  Tbe  later  rule,  however,  la  to 
look  with  candor.  If  not  with  favor,  upon 
such  provisions  In  contracts  when  deliberate- 
ly entered  into  between  parties  wbo  have 
equality  of  opportunity  for  understanding 
and  insisting  upon  their  rights,  as  promoting 
prompt  performance  of  contracts  and  because 
adjusting  In  advance,  and  amicably,  msttera 
the  settlement  of  which  through  courts  would 
often  Involve  difficulty,  uncertainty,  delay 
and  expense. 

The  result  of  tbe  application  ct  tbe  doc- 
trine thns  stated  to  tbe  case  before  ns  can- 
not be  doubtfuL  TTie  diaracter  of  the  con- 
tract and  tbe  amonnt  Invdved  assures  «z- 
perience  and  large  capacity  In  the  contractor 
and  tha  partlea  spedflcally  state  that  tha 
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■moont  agreed  npoo  u  llqnldAted  damacw 
had  been  "computed,  esUmated  and  agreed 
Bpon"  between  them.  It  la  obvious  that  the 
extent  of  the  loss  which  would  result  to  the 
goTernmeDt  from  dtiar  In  performance  must 
be  ttncertatn  and  dlfflcnlt  to  determine  and 
It  U  clear  that  the  amount  stipnlated  for  U 
not  exceaslTe,  harlng  regard,  to  the  atnoont 
of  money  whldi  the  goremment  would  have 
Inreeted  fn  the  tralldlngs  at  tbe  time  whoi 
■uch  detaj  would  occur,  to  the  expaiae  of 
■ecorlng  or  continuing  in  other  tmlldtnga  dniv 
Isg  aach  delay,  and  to  tbe  coufoslDn  which 
must  neceeeaniy  result  In  the  Important  and 
extensive  laboratory  operathms  of  the  De- 
pairtment  of  Agriculture, 

Tbe  parties  to  the  oontract,  with  tuU 
dsretandlng  of  the  results  of  ddoy  and  be- 
&<Ore  dUTerwiees  or  Interested  views  had  arls- 
5an  betweeu  them,  wen  mudi  more  com*psteat 
to  Jnstl7  determine  what  the  amount  of  dam- 
age would  be,  an  amount  necessarily  largely 
conjectural  and  resting  in  estimate,  than  a 
court  or  Jury  would  be,  directed  to  a  conclu- 
sion, as  either  must  be,  after  tbe  event,  by 
views  and  testimony  derived  from  witnesses 
wbo  would  be  unusual  to  a  degree  if  their 
conclusions  were  not,  in  a  measure,  colored 
and  partisan. 

Tliere  Is  nothing  In  the  contract  or  In  the 
record  to  Indicate  that  the  parties  did  not 
tabe  Into  consideration,  when  estimating  the 
amount  of  damage  which  would  be  caused  by 
delay,  tbe  prospect  of  one  building  being  de- 
layed and  the  other  not,  and  the  amount  of 
the  damages  stipulated,  having  regard  to  the 
drcumstances  of  the  case,  may  well  have  been 
adopted  with  reference  to  the  probability  of 
such  a  reeuIL 

Tbe  Judgment  of  the  Court  of  Claims 
must  be 

Affirmed. 


No.  216. 

UlflTBD  8IATB8  *=10S  — CLAUM  FOB  ABUf- 

DONsn     PsoFsarr— Statutb— "AnnrnoK"— 

"AMEXDmRT." 

Act  July  2,  ISM,  providing  lor  the  puicbaie 
hj  common  agents  of  property  in  the  insurrec- 
tiouary  distTlcta  at  three-fouctlu  of  the  markeC 
value,  was  in  "addition"  to  the  Abandoned  Proi>- 
ert;  Act  of  March  3,  1863,  not  an  "amend- 
ment," since  its  provtslona  are  independent  of 
the  original  act,  whereas  in  an  amendment  there 
la  a  change;  and  Judicial  Code,  |  162  (Comp. 
St  1 1153).  giving  tbe  Court  of  Claims  jurisdic- 
tion to  determine  claims  for  the  proceeds  of 
property  seized  under  act  of  1863  and  acts 
amendatory  thereof  does  not  autboriie  recovery 
of  one-fourth  of  the  value  of  the  property  tah- 


en  by  a  government  agent  under  the  act  of 
1864. 

[Ed.  Note.— For  other  deflultloua,  see  Words 
and  Phrases,  First  and  Second  Series,  Addi- 
tion ;    Amendment.] 

Appeal  from  tb«  Court  of  Claims. 

Claim  by  Isabel  Kouns  O'Pry,  as  sole 
descendant  and  heir  of  John  Kouns,  surviv- 
ing partner  of  George  L.  Kouns  and  John 
Kouns,  and  another,  against  the  Doited 
States.  Judgment  against  the  claimants 
(61  Ct  CL  111),  and  claimsnta  appeoL  At- 
Armed.  « 

■Messrs.  George  A.  King  and  Wililsm  Kf 
King,  both  of  Washington,  D.  C,  and  Hat- 
ander  M.  Garber,  of  Bizmio^iam,  Ala.,  tor 
aiSieUanta, 

Mr,  Assistant  Attorn^  General  Brown,  for 
the  United  States. 

Mr.  Justice  McKENNA  deUvered  the  opin- 
ion of  the  Court. 

Section  182  of  the  Judicial  Code,  enacted 
March  3,  1911  (36  Stat.  1139,  c.  231  [Comp. 
St  i  11531),  provides  as  foUows; 

"The  Court  of  Qaims  shall  have  jurisdiction 
to  hear  and  determine  tbe  claims  of  those  whose 
property  was  taken  subsequent  to  June  1,  1865, 
under  the  provisions  of  the  act  of  Congress  ap- 
proved March  12,  1863,  enUtled  'Au  act  to  pro- 
vide for  tbe  collection  of  abandoned  property 
and  for  tbe  prevention  of  frauds  in  Insurrec- 
tionary  districts  nithin  the  United  States,'  and 
acts  amendatory  thereof,  where  the  property  so 
taken  was  sold  and  the  net  proceeds  tliereof 
were  placed  In  the  Treasury  of  the  United 
States;  and  the  Secretary  ot  the  Treasury  shall 
return  said  net  proceeds  to  the  owners  thereof, 
on  the  judgment  of  said  court,  and  full  juris- 
diction is  given  to  said  court  to  adjudge  said 
claims,  any  statutes  of  IlmitstlmiB  to  the  con- 
trary notwithstanding.*' 

To  avail  herself  of  that  section  Issbd 
Kouns  O'Pry  alleged  herself  to  be  tbe  sole 
surviving  descendant  and  sole  heir  of  John 
Kouns  and  brought  this  suit  In  tbe  Court  of 
Claims  and  for  grounds  thereof  set  forth  the 
following  facts: 

June  6,  ises,  George  L.  Kouns  and  John 
Kouns  were  owners  of  900  bales  of  cotton  in 
two  lots,  of  which  3fiO  bales  had  been  raised 
In  Texas  and  550  bales  raised  in  Loolslana,  3 
and  after  the  cessation  of  ■hostllitlea  were* 
brought  to  New  Orleans,  June  6,  1865.  The 
cotton  was  worth  the  sum  of  $123,110. 

On  that  date — June  6,  1865 — the  act  of 
Congress  of  July  2,  1864  (13  Stst.  376,  c.  225), 
was  In  force,  section  8  of  which  made  It  law- 
ful for  the  Secretary  of  the  Treasury,  with 
the  approval  of  the  President,  to  suthorlze 
agents  to  purchase  for  the  Dnlted  States 
products  of  states  declared  In  insurrection 
at  designated  places  at  sucb  prices  as  might 
be  agreed  on  with  the  seller,  not  exceeding 
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ttrep-fonrths  ot  the  market  value  at  the  lat- 
est quotntloD  In  the  city  of  New  York. 

(The  other  provlsloaa  ot  the  8tatut«  are 
not  Decessar}-  to  quote.) 

The  act  of  July  2,  1864,  was  an  amendment 
of  the  act  ot  March  3,  18S3,  entitled  "An 
act  to  provide  for  tbe  collection  of  abandoned 
property  and  tbe  prevention  of  tranda  In 
Insurrectionary  districts  within  the  United 
States."    12  Stat.  &20,  c  120. 

In  pursuance  of  the  authority  thos  confer- 
red the  Secretary  of  tbe  Treasury  designat- 
ed, among  other  dtlea,  the  city  of  New  Or- 
leans as  a  place  of  purchase  and  by  a  subse- 
quent regulation  directed  that  the  agents 
appointed  should  receive  all  the  cotton 
brought  to  the  places  designated  ss  placee 
of  purchase  and  forthwith  return  to  the  sell- 
er three-fourths  of  the  cotton  or  sell  the 
same  and  retain  out  ot  the  price  thereof  the 
difference  between  three-fourths  ot  the  mar- 
ket price  and  the  full  price  thereof  In  the 
dty  of  New  York. 

The  agent  appointed  at  New  Orleans  was 
Otis  N.  Cutler,  and,  on  the  arrival  of  the 
E'luns  cotton.  Cutler,  as  such  BKent,  took 
possession  of  It  and  refused  to  release  the 
same  or  to  allow  the  owners  to  have  any 
custody  of  It  until  they  paid  him  one-fourth 
of  its  inarketvalue,  being  the  sum  of  $30,777,- 
90.  They  paid  the  same  under  protest  and 
It  was  placed  in  the  Treasurj  of  the  United 
States,  where  It  remains. 

June  13,  ises.  the  President  removed  by 
proclamation  'all  reatrlctloiu  upon  Inter- 
course and  trade  In  products  of  states  there- 
tofore In  Insurrection  and  theretofore  Imposed 
In  the  territory  tait  (Italics  ours)  of  the  Mls- 
idsslppi  river. 

Thereafter  the  Eonnsea  brought  snlt  in  a 
New  York  court  agalust  Cutler,  which  was 
remored  to  the  Circuit  Court  of  the  United 
States  for  theSouthemDlatrict  of  New  York. 
The  ground  Of  Cutler's  liability  was  alleged 
to  be  that  his  retention  of  the  cotton  and  the 
exaction  of  money  from  them  was  nnwar- 
ranted  In  law.  They  recovered  Judgment,  but 
It  was  reversed  by  the  Supreme  Court  of  the 
United  States  (Cutler  v.  Kouns,  110  U.  S, 
720,  4  Sup.  Ct  274,  28  L.  Ed.  305)  and  a  new 
trial  ordered.    The  suit  was  then  dismissed. 

The  loyalty  of  the  appellants  is  alleged. 
The  Court  of  Claims  dismissed  the  suit  upon 
the  demurrer  of  the  government  Tbe  court 
expressed  the  opinion  that  the  claim  did  not 
come  either  "within  the  letter  or  the  spirit  of 
section  182  and  the  correlative  statutes" 
and  said: 

"At  tbe  time  of  this  trausactioD  the  Eouns 
firm  could  not  have  made  sny  disposal  of  the 
cotton  tn  queatloD  had  It  not  been  for  the  pro- 
vision of  said  aectiou  Si  it  being  insurrectioDary 
territory.  Tliet  sectioD  prescribed  the  method 
end  the  conditions  upon  whiidi  it  might  be  sold 
to  the  government.  The  firm  complied  with 
thoM  oontiJtioos  and  were  doubtltas  glad  to  do 


so.  We  do  not  think  where  one  complies  with 
the  law  In  his  transactioa  with  the  goverumpiii 
in  tbe  sale  of  cotton  and  receives  all  that  tlie 
law  allows  him  he  has  any  valid  claim  under 
aectioQ  162  of  the  Judicial  Code." 

To  fulfill  the  conditions  of  necessary  par- 
ties on  account  of  a  doubt  expressed  by  the 
court,  there  was  an  intervening  petition  by 
Charles  Schneldan,  assignee  In  bankruptcy  of 
(•eorge  L.  Eouns.  He  adopted  the  petition 
of  Isabel  Kouns  O'Pry  "and  Jointly  with  her 
claims  as  therein  prayed." 

By  order  of  the  conrt  the  petition  waag 
amended  and  ■Schneldan  made  a  party  claim- v 
ant.    The  govemm^it's  demurrer  to  tbe  peti- 
tion aa  amended  waa  sustained. 

The  case  la  not  Id  broad  compass.  Involv- 
ing as  It  does  only  the  relation  and  construc- 
tion of  statutes,  but  it  Is  not  easy  to  state 
It  briefly.  The  petition  recites,  as  we  have 
seen,  that  the  Koonses  in  their  lifetime 
brought  suit  against  tbe  agent  of  the  govern- 
ment, Cutler,  who  had  seized  the  cotton  In 
New  Orleans  and  exacted  payment  from 
them  of  one-fourth  of  its  value,  granting 
them,  however,  the  Indulgence  of  paying  It 
in  three  installments,  respectively,  June  12, 
June  IS,  and  June  20,  1S6S.  They  charg- 
ed Cutler  with  an  unlawful  seizure  of  the 
cotton  and  an  unlawful  exaction  of  tbe  mon- 
ey. They  obtained  Judgment  in  the  Circuit 
Court,  but  the  Judgment  was  reversed  by  tbls 
coort  (110  U.  S.  720,  4  Sup.  Ct  274,  28  L.  Bd. 
SOS),  and  the  following  is,  eo  far  aa  material, 
a  summary  of  the  decision  tn  the  caae: 

In  consequence  of  the  act  of  July  13,  1861 
(12  Stat.  255,  c.  3).  it  was  lawful  for  the 
President  to  declare  that  the  Inhabltanta  of 
all  states  in  rebellion  against  the  United 
States  were  In  a  state  of  Insurrection  and  that 
all  commercial  Intercourse  between  them 
should  cease  and  be  unlawful  so  long  as  such 
condition  of  hostilities  should  coutlnue.  And 
August  16,  1861  (12  Stat,  1262)  the  states  of 
Texas  and  Louisiana  were  declared  to  be  In 
like  condition  and  Intercourse  was  forbidden 
between  them  and  other  states  and  parts  of 
the  United  States.  On  April  12.  1862,  the 
dty  of  New  Orleans,  however,  was  occupied 
by  the  national  forces  and  fttim  that  date 
was  excepted  from  the  operation  of  tlie  Non- 
intercourse  Act. 

In  this  state  of  affairs  Congress  passed  tbe 
act  of  July  2, 1864,  referred  to  In  the  petition, 
section  8  of  which  authorized  tbe  purchase 
of  products  of  states  declared  In  inaurrec- 
titni,  which  Included  the  cotton  tn  suit,  and 
It  was  seized  by  virtue  of  su(^  authoritr  and  9 
the  payments  mentioned  'exacted.  It  wu< 
contended  that  the  cotton  was  exempt  from 
such  action  by  prodamadou  of  the  President 
of  June  13,  1860.  Tbe  contoitlon  was  reject- 
ed, the  cotton  not  being,  as  It  was  aald,  the 
product  of  territory  «<***  of  the  Misststlppl 
river.  It  was,  however,  further  urged  that 
the  Preatdeofa  proclamation   (tf  Jniw  ZL 
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ISeS,  remored  all  restrlctloiu  as  well  from 
prodnctB  of  territory  loett  of  the  MlsaUalppl 
river.  To  tbla  It  was  replted  that  Dpon  the 
arrival  of  the  cotton  In  New  Orleans  the 
rigjits  of  the  government  to  It  be(»me  fixed 
and  that  at  snch  time  "one-fonrth  Its  valne 
was  as  much  the  property  of  the  government 
as  the  other  three-fourths  were  the  property 
ot  the  defendants  In  error  [the  Kounses]. 
No  proclamation  of  the  Preeld^it  could  trans 
fer  the  property  of  the  Bovemmeut  to  them. 
It  was  hence  decided  that  Cutler  "had  author- 
ity under  the  law  and  regulations  of  the 
Treasury  Department  to  exact  the  money' 
which  the  suit  was  brought  to  recover.  The 
defense  of  the  statute  of  limitations  was  also 
sDStaiDed. 

It  Is  now  asserted  that  notwithstanding 
■nch  decision  a  claim  has  accrued  to  appel- 
lants by  virtue  of  section  162  of  the  Judicial 
Code  upon  which  they  are  entitled  to  recover. 
It  will  be  observed  by  reference  to  that  sec- 
tion that  the  Court  of  Claims  Is  given  Jnrls- 
diction  of  claims  of  those  wboee  property 
waa  taken  subsequent  to  Jnne  1,  1865.  under 
the  provisions  of  the  act  of  March  3,  1SS3, 
"and  acts  amendatory  thereof,"  whera  the 
property  was  sold  and  Its  net  proceeds  \ 
placed  in  the  Treasury  of  the  United  States, 
and  they  are  directed  to  be  returned  upon 
Judgment  rendered  for  the  claimant  Appel- 
lants Invoke  the  relief  of  these  provisions  by 
the  contention  that  the  cotton  was  taken  un- 
der the  provisions  of  the  act  of  March  3, 
ISeS,  because  the  act  of  July  2.  1864,  was  an 
amendment  to  It,  and  that  Uierefore  the  pro- 
vision  of  section  162  of  the  Judicial  Code  is 
I  completely  satisfied ;  In  other  words,  that  the 
•  money  exacted  was  taken  under  the  *BCt  of 
HanA  8, 1863  "and  acts  amendatoi7  thereof." 
It  la  further  cont«ided  that  the  conditions 
of  section  162  bdng  thus  satisfied  It  Is  no  an- 
swer to  say  that  the  seizure  of  the  cotton 
waa  legal.  It  being  the  Intention  of  Consress 
to  declare  that  even  In  such  case  "the  pro- 
ceeds should  be  returned  to  the  owners." 
And  this  contentlim  counsel  offers  as  an  an- 
swer to  Cutler  V.  Kouns,  supra,  and  that  Con- 
gress having  by  section  162  opened  the  doors 
of  the  Court  of  Claims  "to  claimants  whose 
property  was  seized  after  June  1,  1860,  they 
can  no  longer  be  met  with  the  defense  that 
because  the  seizure  was  lawful  when  made, 
there  can  be  no  recovery  on  account  of  IL 
To  sustain  such  a  defense  would  be  'to  keep 
the  word  of  promise  to  the  ear  and  break 
It  to  the  hope.'"  The  government  opposes 
the  contentions. 

The  act  of  March  8,  1863  (12  Stat  820), 
Is  entitled  "Ad  act  to  provide  for  the  collec- 
tion of  abandoned  property  and  for  the  pre- 
vention of  frauds  In  insurrectionary  dis- 
tricts within  the  United  States."  Its  first 
section  empowers  the  Secretary  of  the  Treas- 
ury to  appoint  a  special  agent  or  siieclal 
agents  to  collect  and  receive  all  abandoned  or 


captored  property  In  any  state  or  territory  In^ 
Inanrrectlon,  with  an  exception  not  material. 
Section  2  provides  that  the  property  so  re- 
ceived or  collected  may  be  put  to  public  use 
or  sold  at  public  anctlon  and  the  proceeds 
thereof  put  into  the  Treasury  of  the  Unite* 
States.  By  section  3  a  bond  may  be  required 
of  the  agent  or  agents,  who  may  be  required 
to  keep  a  book  or  books  of  accounts  showing 
those  from  whom  the  property  was  received, 
the  cost  of  transportation  and  proceeds  of 
sala  It  Is  further  provided  that  the  owner 
of  the  property  may  at  any  time  within  two 
years  prefer  a  claim  for  the  proceeds  there- 
of and  upon  proof  of  loyalty  receive  the  res- 
Idne  of  the  proceeds. 

It  will  be  observed  that  the  act  bad  a  epe- 
dal  purpose  and  was  directed  to  the  receipt! 
and  collectloQ  of  property  'In  a  particular* 
condition,  either  abandoned  or  captured, 
recognizing  however,  that  there  might  be  a 
Just  claim  to  It  bnt  limiting  the  assertlfHi  of 
the  claim  to  two  years  after  the  suppression 
of  the  rebellion. 

The  act  of  July  2,  1864  aS  Stat  375),  de- 
scribes Itselt  to  be  "An  act  In  addition  to  the 
several  acta  concerning  commercial  loter- 
conrse  between  loyal  and  Insurrectionary 
states,  and  to  provide  for  the  collection  of 
captured  and  abandoned  property,  and  the 
prevention  of  frands  In  ststes  declared  in  In- 
aurrectloQ."  The  act,  therefore.  Is  deciar«d 
to  be  an  "addition"  to  preceding  legislation, 
not  an  amendment  to  It  Is  an  addition  ths 
t  as  an  amendment?  We  are  Informed  by 
the  dictionaries  that  In  addition  the  added 
parts  remain  Independent  and  by  amendment 
there  is  change  and,  it  may  be  Improvement 
The  words  and  the  processes  they  respective- 
ly describe  may,  however,  be  regarded  as 
roughly  or  even  accurately  Interchangeable 
and  In  Investigating  the  meaning  of  leglsla- 
tKm  we  must  regard  that  possibility  and  re- 
solve a  doubt  In  the  words  by  the  purpose  of 
the  legislation.  In  other  words,  whatever 
the  relation  of  tbe  statutes,  their  purpose 
must  be  looked  to  to  determine  the  applica- 
tion to  them  of  section  162.  So  looked  ta,  we 
agree  with  the  government  that  tbe  purpose 
~ie  act  of  July  2,  IS64,  demonstrates  the 
contrary  of  the  contention  of  appellanrs,  and 
that  the  act  was  strictly  In  addition  to  prior 
acts  and  not  an  amendment  of  tbe  act  of 
March  8, 1SS3  in  the  eense  asserted.  The  lat- 
ter set  applied  to  a  dtfTerent  situation.  The 
cotton  collected  under  It  and  to  wbicb  its 
provisions  applied  mlebt  be  the  property  of 
those  Innocent  of  disloyalty,  but  victims  ot 
the  disorder  and  violence  of  the  times,  and 
the  government  constituted  Itself  a  trustee 
for  them  and  gave  thein  the  opportunity,  at 
any  time  within  two  years  after  tbe  suppres- 
sion of  the  rebellion,  to  establish  their  right 
to  the  proceeds,  requiring  ot  them  nothing 
but  proof  of  loyalty  and  ownership.  United  n 
States  'v.  Anderson.  9  Wall.  96.  «S.  19  L.  Ed.  • 
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«15t  Dnltrf  BtatM  t.  Padelford,  9  WaU. 
S31,  10  L.  Ed.  788;  United  StaUa  t.  Klein. 
13  WalL  128,  20  I^  Ed.  B19. 

The  cotton  In  the  itresent  case,  nnllke  that 
to  which  the  act  of  March  3  applied,  was 
4be  subject  of  a  buslnesa  enterprise  and  tak- 
en to  a  market  opened  bj  the  United  States 
forces  upon  the  conditions  expressed  In  the 
act  of  Jul7  2,  1864— that  la,  that  Its  owners 
Shonld  tnra  over  to  the  government  one- 
fourth  of  the  cotton,  or  Its  mone^  eqnlralent, 
which  would  Immediately  become  the  proper^ 
tg  of  the  United  Statea.  Cutler  t.  Konns,  an- 
pra.  nie  conditions  in  the  two  situations, 
therefore,  are  In  broad  contrast  and  It  conld 
not  have  been  the  Intention  of  section  162  to 
confound  the  condiUona  The  section  did  no 
more  than  remore  the  bar  of  limitation  of 
time  to  sue  that  was  given  bj  the  act  of 
March  3, 1863.  It  did  not  Intend  to  transfer 
property  that  had  becomo  that  of  the  United 
States. 

Judgment  affirmed. 
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One  exploring  public  lands  for  minerals  un- 
der tbe  permiaGioD  given  by  Bev.  SL  {  2319 
{Comp.  Sl  I  4614),  but  before  making  the  dis- 
covery necessary  to  locate  a  daim  uuder  see- 
tloQ  2320  (section  4615)  has  s  right  at  posses- 
aion  good  against  forcible,  traudalent,  or  clan- 
destine iatrusions,  bat  whidi  contlnuet  only 
during  actual  occupation  and  {wraistent  and 
diligent  proapecting. 

2.  Mines  and  MiHEBALfl  ^»2&<3)  —  Fitblid 
MiKEK.'ir  I,.  itDB  — Location  — RiOHTs  Ao- 

<)UIB£D. 

One  vho,  '  T  discovery  of  mineral  on  a 
dalm  as  requli  -k  by  Rev.  St  |  2320  (Comp. 
St  I  461S),  locF  «  the  claim  In  accordance  with 
section  2324  (atvion  4620),  has,  under  lectlDn 
2322  (section  4618),  a  possessory  right,  capable 
of  transfer  snd  Independent  of  continuous  pos- 
sesdon,  which  csn  be  forfeited  only  by  fsilure 
to  do  the  anuaal  work  required  by  aectiou  2324. 

8.  Mines  ahd  Miiraau^  «=>36— Oil  LiaHDs— 
"Absessmeht  LABoa." 
The  term  "ssseasment  labor,"  In  Act  Feb. 
12,  1903  (Comp.  SL  |  4636),  providing  that  sucb 
labor  on  oil  dalms  may  be  done  on  one  of  a 
group  ot  contiguous  claims  refers  to  the  annual 
labw  reqnircd  of  the  locator  of  a  mineral  claim 
after  discovery  by  Rev.  St.  |  2324  (Comp.  8t  I 
4620).  snd  not  to  work  before  discovery. 


4.    MiNEa  AND  MlNEIACa  «S336— OlL  liAIfDS— 
AaSEBSMEnT    LABO^-STATtTTE. 

The  proviso  of  Act  Feb.  12,  1903  (Comp. 
St.  f  4636),  that  auonal  assessment  labor  for 
a  group  of  contiguous  dalms  done  on  one  ot 
them  must  tend  to  the  development  or  deter^ 
minstion  of  the  oll-bMring  chsracter  of  the 
several  dalms,  does  not  enlarge  the  diect  of  the 
statute,  so  as  to  permit,  before  discovery,  a  lo- 
cation wUcb  can  ba  maintained  by  performing 
wmk  vm  the  oontlguooa  claim. 


Action  by  8.  R.  Smith  against  the  Union 
Oil  Company  of  California  to  determine  ad- 
verse claims  to  an  oil  claim.  Judgment  'for 
plnlntin  was  afflrmed  by  the  Supreme  Court 
of  California  (166  Cal.  217,  13B  Pac  966),  and 
defendant  brings  error.    AfBrmed. 

Messra.  Lewis  W.  Andrews  and  Thomas  O. 
Toland,  both  of  Los  Angeles,  CaL,  for  plain* 
tiff  In  error. 

*Ur.  Jnstlce  PITNBI  deUvered  the  opinion? 
of  the  Court. 

This  case  presents,  for  the  first  time  In 
this  court,  the  question  cd  the  meaning  and 
effect  of  an  act  of  Congress  approved  Febru- 
ary 12,  1903  (32  Stat  825,  c.  548  [Comp.  SL 
I  4636]),  which  reads  aa  follows: 

"An  act  defining  whst  shall  constitute  and  pro- 
viding for  ssseaaments  on  oil  mining  claims. 
"Be  it  enacted,  etc.,  that  where  oil  lands  are 
located  under  the  provlstons  of  title  thirty-two, 
chapter  six.  Revised  Statutes  of  the  United 
States,  as  placer  mining  clsims,  the  annual  as- 
sessment labor  upon  such  dalms  msy  be  dons 
upon  sny  one  of  a  group  of  claims  lying  cou- 
tisuous  and  owned  by  tha  same  person  or  cor- 
poration,  not  exceeding  five  claims  In  all:  Pro 
vided,  that  said  labor  will  tend  to  the  develop- 
ment or  to  determine  the  oil  bearing  character 
of  sudi  contiguous  dslms.*' 

Smith,  now  defendant  in  error,  being  in 
possession  of  a  placer  mining  claim  known  as 
the  "Schley  claim,"  comprising  a  tract  of  160 
acres  of  land  In  the  state  of  California,  part 
of  the  public  domain  of  the  United  Statea, 
under  a  location  notice  posted  and  recorded 
by  himself  and  sevei  other  qualified  persons 
who  afterwarda  conveyed  their  interests  to 
him,  and  being  engaged  In  the  diligent  prose- 
cution ot  work  for  the  purpose  of  finding  oil 
upon  the  claim,  brought  an  action  in  a  Cali- 
fornia state  court  to  determine  adverse 
daims,  making  the  Union  Oil  Company  of 
California  defendant. 

Defendant  asserted  a  superior  right  of  po» 
seasioQ  under  a  mineral  land  location  of  tlie 
same  ground  under  the  name  of  the  "Rawley 
claim,"  made  by  eight  qualified  associates  in 
the  year  1S83,  many  yeara  before  plalntltTa 
location.  No  discovery  of  oil  or  other  min- 
erals had  ever  been  made  upon  the  ground 
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b;  either  of  Om  claimant  or  by  an^  oUwr 
peracm.  But  at  the  time  jrtalntlC  and  Ms 
^fimodates  located  It  d^endaut,  although  not 
5  then  •actually  occopylng  this  ground,  waa  In 
actual  occupation  or  a  contlguoua  claim  at 
160  acres  known  as  tbe  "Sampson  claim," 
upon  which  it  then  was  drilling  and  after- 
wards continued  to  drill  a  well  (or  the  dis- 
covery of  oil,  tho  wdl  being  1,000  feet  dis- 
tant from  the  boundary  line  of  the  dlepnted 
•claim.  Defendant  claimed  the  right  of  pos- 
session of  fl<re  conUguonB  claims.  Including 
■the  "Rawley-Schley"  and  the  "Sampson,"  nn- 
■der  locations  regularly  made  In  all  respects 
save  discovwy.  Defendant  pleaded  and 
proved  these  facta,  and  also  Introdnced  evl- 
•dence  warranting  a  finding  that  its  boring 
■work  on  the  "Sampson  claim"  tended  to  de- 
termine the  oil-bearing  character  of  the 
■"Kawley-Schley  claim." 

It  was  and  Is  defendant's  contention  that 
bj  virtue  of  the  act  of  1908  one  who  has  ac- 
quired the  possessory  rights  of  locatora  be- 
fore discovery  In  five  contlguooe  claims  taken 
up  as  oil-bearing  lands  may  preserve  and 
maintain  an  Inchoate  right  to  all  of  them  by 
means  of  a  continuous  actual  occupation  of 
«ne,  coupled  with  diligent  prosecution  In 
good  faith  of  a  suffldent  amount  of  discov- 
ery work  thereon,  provided  sudi  work  tends 
Also  to  determine  the  oil-bearing  diaracter 
«f  the  other  claims. 

The  superior  court  of  the  county,  and, 
Appeal,  the  Supreme  Court  of  the  state,  a- 
ruled  this  contention  and  gave  Judgment  In 
favor  of  the  plaintiff  (Smith  v.  Union  Oil 
Co.,  166  Cnl.  217,  135  pac.  966),  and  the 
was  brought  here  by  writ  of  error  under  sec- 
tion 237,  Judicial  Code  (Act  March  3.  1811,  c. 
231,  36  Stat.  1156),  prior  to  the  amendment  of 
September  6, 1916  (39  Stat  726,  c.  448  [Oomp. 
St.  {  1214]). 

It  win  be  observed  that  both  partira  are  In 
the  position  of  prospectors  or  explorers  upon 
the  public  domain— locators  without  discov- 
ery; and.  In  order  to  appreciate  correctly 
what  effect,  If  any,  the  act  of  1903  has  upon 
their  rights,  it  Is  Important  to  have  in  mind 
what  Is  meant  by  "annual  nsaesament  labor," 
and  the  part  It  plays  In  the  operations  of 
« miners  under  the  mining  laws  of  the  nnlted 
A  States. 

•  By  section  2319,  Hev.  Stat  V.  S.  {Comp.  St 
I  4614),  all  valuable  mhieral  deposits  In  lands 
belonging  to  the  United  States  ore  declared 
tobe— 

"free  and  open  to  ezploratlau  and  purchase,  and 
the  lands  in  which  they  are  found  to  occupation 
•nd  purchase,  by  dtiiena  of  the  United  State* 
and  those  who  have  dedared  tbelr  Intention  to 
becoms  such,  nnder  regnlBtions  prescribed  by 
law,  and  according  to  the  local  customa  or  rules 
,  of  miners  In  the  several  mining  dietrlcts,  so 
far  as  the  same  are  applicable  and  not  Incon- 
alatent  with  the  law*  of  the  United  States" 

By  sectlcn  23S0   (section  461S  U  la   de- 


"No  location  of  a  mining  dalm  shall  be  mad« 
until  the  discovery  of  the  vein  or  lode  within  the 
aits  of  the  claim  located." 

By  section  2322  (sec  4618)  locators  of  min- 
ing locations  on  the  public  domain — 
'bo  long  as  they  comply  with  the  laws  of  the 
United  States,  and  with  state,  territorial,  and 
local  legnlatjons  not  In  conflict  with  the  laws 
of  the  United  Statee  gosemhig  their  poMessory 
title,  shall  have  the  exclusive  right  of  poatesslon 
and  enjojmeDt  of  all  the  surface  Included  with- 
the  lines  of  their  locattons,  and  of  all  veins," 


By  section  2S24  (section  4620) : 

"The  miner*  of  each  mining  district  may  make 
regulations  not  in  conflict  with  tbe  laws  of  the 
United  States,  or  with  the  laws  of  the  state  or 
territory  in  which  tbe  district  Is  situated,  gov- 
erning the  location,  manner  of  recordins, 
amount  of  work  necessary  to  hold  possession  of 
a  mining  claim,  subject  to  the  following  require- 
ments: The  location  muat  be  distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be 
readily  traced.  •  •  •  On  each  claim  located 
after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-twot  and  nutil  a  patent  has  twen 
issued  therefor,  not  less  than  one  hundred  dol- 
lars' worth  of  labor  sball  bo  performed  or  im- 
provements made  during  each  year.  On  all 
claims  located  prior  to  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  ten  dollars' 
worth  of  labor  shall  be  performed  or  improve- ^ 
ments  made  by  tbe  tenth  day  of  June,  eigbteeojF 
hundred  and  seventy-four,  and  each  year  *tbere-> 
after,  for  eadi  oae  nundrcd  feet  in  length  along 
the  rein  uitil  s  patent  has  been  isaued  there- 
for; but  where  luch  claims  are  held  in  com- 
BUcb  expenditure  may  be  made  upon  any 


such  failure  occurred  shall  be  open  to  relocation 
In  the  same  manner  as  if  no  location  o(  the 
same  had  ever  been  made,  provided  that  tbe 
original  locators,  tbelr  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  upon 
tbe   claim   after  failure  and  before  sudi  loca- 

Sectlon  2325  (section  4622}  and  sections  fol 
lowing  permit  a  patent  to  be  obtained  for  a 
mineral  claim,  and  regulate  tbe  procedure 
By  section  232i[theappllcant  for  patent  Is  re- 
quired (among  other  things)  to  die  "a  cer' 
tlflcate  of  the  United  States  surveyor  gen- 
eral that  five  hundred  dollars'  worth  of  labot 
has  been  expended  or  Improvements  made  up' 
on  the  claim  by  himself  or  grantors,"  and, 
upon  his  compliance  with  this  and  other  re- 
quirements, If  after  publication  of  notice  for 
60  daya  no  adverse  claim  i»  filed,  or  (section 
2326  [section  4623])  snch  claim,  having  been 
filed,  has  proceeded  to  adjudication  In  a  court 
of  competent  Jurisdiction  with  result  favor- 
able to  the  applicant,  upon  a  payment  of  $5 
per  acre  and  proper  fees  a  patent  Is  Issued 
for  the  claim  or  audi  portion  thereof  as  has 
been  decided  to  be  In  the  rightful  possession 
of  the  applicant  By  section  2329  (sectton 
4628)  placer  claims  are  made  subject  to  entry 
and  patent  nnder  like  drcnmstancea  and  co» 

L,3h..  v*^lOOglC 


SIO 


89  SUPREME  OOtlBT  BBPOBTEB 


(Oct  Tenn, 


dlUoiiB  and  npon  tdmilar  proceedings  aa  are 
provided  for  vein  or  lode  claims;  Uie  pardiase 
price  of  placer  claims  being  fixed  by  aectlwi 
2333  <8ecUon  4632)  at  $2.60  per  acre. 

Under  tbls  leglslatloa  petroleum  for  men; 
years  was  regarded  as  a  mineral,  although 
not  epedall7  mentioned  as  such,  and  clolma 
to  oil  lands  nere  disposed  of  b;  the  Land 
Department  under  the  provisions  of  Ian  re- 
flating to  placer  claims,  with  a  single  excep- 
2  Hon  afterwards  overruled.    Union  Oil  Co.,  23 

•  L  D.  S22,  decided  August  27,  •1896;  Union 
OH  Co.  (on  review)  25  L.  D.  351.  decided  No- 
vember 6,  1897.  It  was  In  order  to  obviate 
the  effect  of  the  former  of  these  two  deci- 
sions that  Congress  passed  the  act  of  Febra- 
ary  11,  1897  (29  Stat.  629,  c.  218  [Comp.  St. 
I  4635]),  which  declared: 

"That  any  person  anthoriEed  to  enter  lands 
under  tie  mining  Isws  of  the  United  States  may 
enter  and  obtain  patent  to  lands  containing  pe- 
troleum or  other  mineral  oils,  and  chiefly  valu- 
able therefor,  under  the  provisions  of  the  laws 
relating  to  placer  mineral  claims" 

— with  a  proviso  saving  petroleum  land  there- 
tofore Qled  upon,  claimed  or  Improved  as 
mineral  but  not  yet  patented.  See  Honae 
Eep.  No.  2655,  54th  Cong.  2d  Sess, ;  29  Cong. 
Rec  pt.  2,  p,  1409;  Burke  v.  Southern  Pa- 
clDc  R.  R.  Co„  234  U.  S.  669,  678,  34  Sup.  Ct. 
9OT,  68  L.  Ed.  1627. 

[I]  Aside  from  the  suggested  effect  of  the 
act  of  190S,  It  is  clear  that  In  order  to  cre- 
ate valid  rights  or  Initiate  a  title  as  against 
the  United  States  a  discovery  of  mineral  Is 
essenHol.  Section  2320,  B«v,  Stat. ;  Waskey 
V.  Hammer,  223  U.  S.  85,  90,  32  Sup.  Ct.  187, 
66  L.  Ed.  S69.  Nevertheless,  section  2319  ex- 
tends an  express  Invitation  to  all  qualified 
persons  to  explore  the  lands  of  the  United 
States  for  valuable  mineral  deposits,  and  this 
and  the  following  sections  hold  out  to  one 
who  succeeds  In  making  discovery  the  prom- 
ise of  a  full  reward.  Those  who,  being  quali- 
fied, proceed  In  good  faith  to  make  such  ex- 
plorations and  enter  peaceably  upon  vacant 
lands  of  the  United  States  for  that  purpose 
are  not  treated  as  mere  trespassers,  hat  as 
licensees  or  tenants  at  will.  For  since,  as  a 
practical  matter,  exploration  must  precede 
the  discovery  of  minerals,  and  some  occupa- 
tion of  ttke  land  ordinarily  Is  necessary  for 
adequate  and  systematic  exploration,  legal 
recognition  of  the  pedis  possesslo  of  a  bona 
fide  and  qualified  proapector  Is  universslly 
regarded  as  a  necessity.  It  Is  held  that  up- 
on the  public  domain  a  miner  may  hold  the 
place  In  which  he  may  be  working  against  all 
othera  having  no  better  right,  and  while  he 
« remains  In  possession,  diligently  worlclng  to- 

•  wards  discov'ery,  is  entitled — at  least  (or  a 
reasonable  time — to  be  protected  against  forc- 
ible, Craudolent,  and  clandestine  Intrusions 
upon  his  possessi<».  Zollars  v.  Evans  (O.  C.) 
5  Fed.  172,  173 ;  Crossman  v.  Pendery  (C.  C.) ; 
8  Fed.  693,  691;  JohansoD  v.  White,  160  Fed.  | 


'  901,  88  C.  a  A.  83 ;  Hanson  v.  Craig.  161  Fed. 
861,  863,  89  a  C.  A.  66;  B.  c  170  Fed.  &i,  6B,. 
95  C.  C.  A,  338 ;  Gemmeli  v.  Swain,  28  Mont. 
331,  335,  72  Pac.  662,  98  Am.  St.  Bep.  670;^ 
New  England,  etc.,  Olt  Co.  v.  Congdon,  162 
Cal.  211,  92  Pac  180;  WhlUng  v.  Straup,  IT 
W^o.  1,  19,  23,  05  Pac.  849,  129  Am.  8L  Rep. 
1003;  Phillips  V.  Brill,  17  Wyo.  28,  38,  96. 
Paa  866.1 

And  it  has  come  to  be  generally  recognized 
that  while  discovery  Is  the  indispensable  fact 
and  the  marldng  and  recording  of  the  claUa 
dependent  upon  It,  yet  the  order  of  thne  Itt 
which  these  acts  occur  is  not  essential  to  the- 
acquisition  from  the  United  States  of  the  ex- 
clusive right  of  possession  of  the  discovered 
minerals  or  the  obtaining  of  a  patent  there^ 
for,  bat  that  discovery  may  follow  after  loca- 
tion and  give  validity  to  the  claim  as  of  the 
time  of  discovery,  provided  no  rights  of  third 
parties  have  Intervened.  Mining  Co.  v.  Tun- 
nel Co.,  106  D.  S.  837.  345,  348-352,  26  Supl 
Ct.  266,  40  I/.  Ed.  601 ;  Weed  v.  Snook,  144- 
Oai.  430,  443,  77  Pac  1023. 

In  the  Galifomla  courts  the  right  of  a  lo- 
cator before  discovery  while  in  possession  <ft 
ills  claim  and  prosecuting  exploration  work 
Is  recognized  as  a  substantial  Interest,  ex- 
tending not  only  as  far  as  the  pedis  possessio 
bat  to  the  limits  of  the  claim  as  located ;  so 
that  if  a  duly  qualified  person  peaceably  and 
in  good  faith  enters  upon  vacant  lands  of  the 
United  States  prior  to  discovery  but  for  the 
purpose  of  discovering  oil  or  other  valuable 
mineral  deposits,  there  being  no  valid  niln- 
eral  location  upon  it,  such  person  has  tliej 
right  to  maintain  possession  as  against  *vio-  » 
lent,  fraudulent,  and  surreptitious  IntroslonB 
so  long  as  he  continues  to  occupy  the  land  to 
the  exclusion  of  othera  and  diligently  and  in 
good  faith  prosecutes  the  worli  of  endeavor- 
ing to  discover  mineral  thereon.  Miller  v. 
Chrlsman,  140  Cal.  440.  447,  73  Pac  1083,  74 
Pac.  444,  98  Am.  St.  Bep.  63  (case  affirmed 
197  U.  S.  313,  25  Sup.  Ct.  468,  49  L.  Ed.  770; 
Weed  V.  Snook,  ubi  supra;  Merced  Oil  Min- 
ing Co.  V.  Patterson,  163  Cal.  621,  625,  9& 
Pac.  90;  s.  c,  162  Cal.  358,  361,  122  Pac  950; 
McLemore  v.  Express  OH  Co.,  158  Cal.  569, 
582,  112  Pac  60,  139  Am.  St.  Rep.  147. 

To  what  extent  the  possessory  right  of  an 
explorer  before  discovery  is  to  be  deduced 
from  the  invitation  extended  In  section  2319, 
to  what  extent  It  Is  to  be  regarded  as  a  local 
regulation  of  the  kind  recognized  by  that  sec- 
tion and  the  following  ones,  and  to  what  ex- 
tent it  derives  force  from  the  autliortty  of 
the  mining  states  to  r^ulate  the  possession 
of  the  public  lands  in  the  Interest  of  peace 

■Two  nccnc  Mts  al  CopgreM  cont&ln  recognl- 
tloD  ot  tha  sUtiu  at  «.  bona  flde  (»ccupint  ot  oil- 
bearing  lands  la  the  public  domain  prior  to  dla- 
csvery.  Act  June  SS,  igio  (IS  Btat.  Ml,  e.  m. 
I  1  [Comp.  Bt.  I  iiUJ.  flnt  pravln):  Act  MiTCb. 
:.  1911  (38  BUt.  101B.  c.  101  [Comp.  St.  t!  1C3T,  USla]). 
Sea   ConBolldated   Uutual  OIJ    Co.   t.  L'nliMl   Blftt■^. 
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and  good  order,  are  qneatl(»ig  wltb  wUcb 
we  are  not  vow  concerned.  Nor  need  we  stop 
to  inqnlre  whether  the  right  Is  limits  to  the 
groQDd  actually  occupied  In  the  process  of  ex- 
ploration, or  extends  to  the  limits  of  the 
claim.  These  questions  and  others  that  Bug- 
gest  themselves  are  not  raised  hj  the  present 
record,  which  concerns  Itself  solely  with  the 
rights  asserted  by  the  defendant  under  the 
act  of  1903.  Wiuitever  the  nature  and  extent 
of  a  possessory  right  before  discovery,  all 
authorities  agree  that  such  possession  may 
be  maintained  only  hy  continued  actual 
cnpancy  by  a  qoallfled  locator  or  his  repre- 
sentattves  engaged  tn  persistent  end  diligent 
prosecution  of  work  looking  to  the  dlscorery 
of  mlneraL 

[2]  But,  by  the  provisions  of  the  Revised 
Statutes  alx>ve  dted,  a  discovery  of  mineral 
by  a  qualified  locator  upon  nnapproprlated 
public  land  Initiates  rights  much  more  anb- 
stautlal  as  against  the  United  SUtes  and  all 
the  world.  If  he  locates,  marks,  and  records 
bis  claim  In  accordance  with  section  2324  and 
the  pertinent  local  laws  and  regulationfl,  he 
has,  by  the  terms  ot  section  2322,  an  exclu- 
•rslTe  right  of  poa'sessiou  to  the  extent  of  his 
ffclalm  aa  located,  with  the  right  to  extract 
the  minerals,  even  to  exhaustion,  without 
paying  any  royalty  to  the  United  States  as 
owner,  and  without  ever  applying  for  a  pat- 
ent or  seeking  to  obtain  title  to  the  fee ;  sub- 
ject however,  to  the  performance  of  the  an- 
nual labor  specified  in  section  2324,  for  upon 
Ms  failure  to  do  this  the  claim  Is  op«i  to  re- 
location by  others  at  any  time  before  re- 
sumpti<»i  of  work  upon  It  by  the  original  lo- 
cator. 

If  not  content  to  rest  upon  the  right  confer- 
red by  section  2322,  the  qualified  locator  may 
obtain  a  patent  for  his  claim  by  complying 
with  the  conditions  prescrUied  by  sections 
232S  and  2326. 

But,  even  without  patent,  the  possessory 
right  of  a  qualified  locator  after  discovery 
of  minerals  upon  the  claim  Is  a  property 
right  la  the  full  sense,  unaffected  by  the  fact 
that  the  paramonnt  title  to  the  land  is  In 
the  United  States  (Bev.  Stat.  J  910  [Comp. 
St.  I  1533]),  and  it  Is  capable  of  transfer  by 
coaveyance,  Inheritance,  or  devise  (Forbes  v. 
<3raeey,  W  U.  8.  762,  763,  767,  24  L.  Ed.  813; 
Belk  v.  Meagher,  104  V.  8.  279,  283,  285,  26 
L.  Ed.  73S;  Del  Monte  Mining  Co.  v.  Last 
Chance  Mining  Co.,  ITl  U.  S.  SS,  78,  IS  Sup. 
Ct  895,  43  L.  Ed.  72;  Elder  r.  Wood,  208 
U.  S.  226,  232,  28  Sup.  Ct  263,  ri2  L.  Ed.  464). 

Actual  and  continuous  occupation  of  a  val- 
id mining  location  based  upon  discovery  is 
not  essential  to  the  preservation  of  the  pos- 
sessory right  The  right  Is  lost  only  by 
abandonment  as  by  nonperformance  of  the 
annual  labor  required  by  section  2324.  Belfe 
T.  Meagher,  104  U.  S.  279,  283,  284,  26  L.  Ed. 
736:  Black  v.  Eikhom  Mining  Co.,  163  U.  B. 
441^  4&0, 16  Sup.  Ct.  1101,  41  L.  Ed.  221 ;  Fai^ 


teU  T.  Lockhart,  210  U.  S.  142,  147,  28  Sup. 
Ct  681,  52  L.  Bd.  894, 16  L  H.  A.  (N.  S.)  162; 
Bradford  t.  Morrison,  212  O.  S.  SS9,  394,  29 
Sup.  Ct.  349.  63  L.  Ed.  Bftl. 

[3]  After  this  brief  review  of  the  mining 
laws  there  is  litUe  danger  of  mistaking  the 
true  intent  and  meaning  of  the  act  of  Con- 
gress of  February  12,  1903.  Title  32,  Chapter 
8,  Revised  Statutes,  therein  referred  to,  oni-3 
braces  the  sections  we  have  cited.  And  *it  Is* 
not  to  be  doubted  that  the  terms  "assess- 
ments" and  "annual  assessment  labor"  refer 
to  the  annual  labor  required  by  section  2324, 
that  being  commonly  called  by  miners  the 
"annual  assessment"  or  the  "assessment 
work,"  and  so  described  In  many  Judicial 
opinions  and  In  at  least  two  acts  of  Con- 
gress, passed  respectively  November  3,  1893 
(28  Stat.  6,  c.  12),  and  July  2,  1898  (30  Stat. 
651,  c.  D63).  See  El  Paso  Brick  Co.  v.  Mc- 
Knight  233  U.  S.  250,  255,  256,  258,  34  Sup. 
Ct.  498,  58  L.  Ed.  943.  L.  R.  A.  1815A,  1113. 

And  It  Is  Important  to  observe  that  In 
these  acta  ot  Congress,  aa  In  the  practice  of 
miners,  "assessment  work"  had  nothing  to 
do  with  locating  or  holding  a  claim  before 
discovery.  On  the  contrary  It  was  the  con* 
dltion  subseqnent  prescribed  by  Congreaa  to 
be  performed  In  order  to  preserve  the  ex- 
clusive right  to  the  possession  of  a  valid  min- 
eral land  location  upon  which  discovery  had 
been  made.  McLemore  v.  Express  Oil  Co., 
158  Cal.  669,  563,  112  Pac.  69,  139  Am.  St. 
Rep.  147,  Hence  the  declaration  In  the  act 
of  1903  that  where  oil  lands  are  located  as 
placer  mining  claims  "the  annual  assessment 
labor  upon  such  claims  may  be  done  upon 
any  one  of  a  group  of  claims  lying  contigu- 
ous and  owned  by  the  same  person."  Indi- 
cates pimply  the  leglBlatlve  purpose  that  the 
necessary  assessment  work  If  done  upon  one 
of  the  group  should  have  the  same  effect  as 
if  properly  distributed  among  the  several 
claims;  that  la  to  say,  the  effect  of  preserv- 
ing the  exclusive  right  of  possession  and  en- 
joyment conferred  by  section  2322  with  re- 
spect to  unpatented  claims  based  upoh  a  pre- 
vious discovery  of  olL 

'Group  assessment  work"  did  not  originate 
with  the  act  of  1903.  From  an  early  perl- 
od  the  economy  of  operating  contiguous 
mines  or  claims  by  a  single  system  was  recog- 
nized. In  section  6  of  the  act  of  May  10,  1S72, 
(17  SUt.  92,  c.  152),  now  section  2324.  Sev. 
Stat.,  it  was  provided  with  respect  to  ihe 
annual  labor  that  "where  such  claims  -ire 
held  in  common,  such  expenditure  may  be 
made  upon  any  one  claim."  Questions  an  toS 
the  precise  meaning  of  •this  naturally  ar.,se,« 
and  it  was  determined  that  It  applied  oul^ 
to  cootlguoDB  claims,  and  that  the  work 
must  be  done  for  the  common  benefit  or  for 
the  purpose  of  developing  all  the  clalos. 
Sme>ting  Co.  v.  Kemp.  104  U.  8.  636,  655.  ?a 
It.  Ed.  875;  Jackson  v.  Boby,  109  U.  S.  4-<0 
444,  S  Sup.  Ct  301.  27  L.  Ed.  9W;  Chai^n 
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V.  HuTbift(»i,  lU  V.  a.  SCO,  353,  4  Sup.  CL 
12S,  28  L.  Ed.  4S2;  Anvil  Hydranllc  Co.  T. 
Code,  182  Fed.  200,  206,  105  &  C.  A.  4G. 

It  Is  plBln  that  tbe  draftamiui  of  tlio  act 
of  1803  bad  thia  settled  mle  In  mind,  for 
the  Mil  IB  Introdnced.  with  enacting  clanae 
In  the  some  form  aa  finally  paaaed,  had  this 
proviso: 


B7  committee  amendment  In  the  House  the 
words  "beneflt  oi"  were  struck  out,  and  aft- 
er the  word  "development"  the  foUovlng 
were  Inserted,  "or  to  detennlne  the  oil  bear- 
Aog  character,"  presumably  regarded  aa  pe- 
(.■ultarl;  appropriate  to  oU  lands.  House 
Rep.  No.  2S57,  STtb  Cong,  lat  Seas.;  Senate 
Rep.  Ko.  2756,  CTth  Cong.  2d  Sess.;  3fl  Cong. 
Record,  pt.  1,  p.  83;  pt,  2,  pp.  1581,  1682. 
The  committee  report  contains  this  ezplana- 
tloQ  of  the  object  of  the  bill: 

"Tbe  taw  now  requires  tbat  upon  each  min- 
im claim  there  shall  be  performed  each  and 
every  year  at  least  {100  worth  ot  work.  Tbe 
courts  hare  bcld  wilh  reference  to  lode-minios 
claims  that  this  annuat  labor  may  be  dona  upon 
auf  one  ol  a  group  of  mining  claims,  provided 
tbe  said  work  tends  to  benefit  the  entire  group, 
but  the  Land  Department  of  the  govern meot 
seems  to  he  of  opiaion  that  the  annual  labor 
upon  placer-mining  claims  must  be  done  upon 
each  of  said  claims.  There  is  good  reason  for 
this  holding  when  applied  to  the  ordinary  placer 
claim  containing  deposits  of  gold,  t)ecanBe  In 
such  case  the  gold  lies  upon  the  surface  or  near 
the  surface,  and  general  development  nork  be- 
ing upon  and  near  tbe  surface  does  not  tend 
to  benefit  other  claims  than  tbe  one  upon  which 
•■the  work  is  actually  done,  but  in  tbe  case  of 
Boil-mining  claims  the  situation  ia  different.  It 
•  is  neces'sury  to  hare  weUs  for  great  depths  in 
order  to  determine  whether  or  not  oil  exists  in 
paying  quantities.  These  wells  are  eipenslre, 
and  It  is  tbe  opinion  ot  the  committee  that  the 
Industry  Itself  will  be  more  benefited  hj  permit- 
ting the  owner  to  spend  his  means  in  sinking  a 
aitigle  well  in  order  to  demonstrate  the  posii- 
bilitleo  ot  the  property  than  it  would  to  require 
him  to'  distribute  his  means  among  several 
claims.  In  other  words,  it  is  better  Chat  $500 
should  bo  spent  In  one  place  until  the  character 
ot  the  oil  deposit  has  been  demonstrated  than 
It  is  to  require  the  same  amount  of  money  to 
be  spent  In  five  different  places." 


[4]  The  argument  for  plaintiff  in  error, 
while  conceding  the  general  rule  to  have 
been  established  that  assessment  work  could 
avail  nothlm;  except  when  performed  upon 
or  for  tbe  benefit  of  a  claim  In  which  a  dis- 
covery of  mineral  already  had  been  made. 
Insists  that  the  difficulty  and  great  expense 
attendant  npon  tbe  sinking  of  wells  to  make 
discovery  ot  oil  made  it  evident  that  tbe  ap- 


plication of  the  doctrine  was  «  great  bur- 
den upon  the  oil  miner;  and  that  thla,  iiav- 
Ing  been  broogbt  to  the  attrition  of  Congress 
was  the  moving  cause  of  the  enactment  ot 
the  act  of  February  12,  1803.  This  contri- 
tion finds  no  support  In  the  wactlng  clause, 
and  but  little  In  the  provlao.  It  gives  to  the 
somewhat  Indefinite  language  of  the  proviso 
an  effect  that  would  greatly  «ilarge  Instead 
of  confining  the  meaning  of  wbat  precedes^ 
and  would  render  the  statute  a  radical  de- 
parture from  the  previous  poUc?  of  the  mlit- 
lug  laws.  The  legislative  history  ot  the  act^ 
as  well  as  Its  phraseology,  falls  to  support 
tbe  contention. 

Nor  Is  there  great  force  In  the  soggestloa 
that  with  respect  to  oil  claims  upon  wtalctk 
discovery  already  bad  been  made  there  was 
no  need  to  encourage  the  doing  of  work  tend- 
ing to  determine  their  oll-bearlng  character, 
because  this  would  already  have  been  eetatH_ 
llshed  by  the  antecedent  discovery.  It  hard-^ 
ly  Is  necessary  to  sny  that  *the  discovery  of* 
oil  upon  several  oontlguoaa  dalms  does  not 
render  it  wholly  nnlmportant  that  assess 
ment  work  thereafter  done  by  tbe  common 
owner  npon  one  of  tbe  claims.  In  order  to  he 
credited  to  him  as  if  It  had  been  distributed 
among  the  several  clelma,  shall  be  of  gener- 
al benefit  to  the  group.  This  Is  the  object 
of  the  act,  and  except  as  the  proviso  qiecld- 
cally  declares  "determination  of  oll-beorlng 
character"  to  be  of  benefit  to  the  contiguous 
claims,  little  Is  added  to  the  effect  of  section 
2324,  Rev.  Stat.,  respecting  group  assess- 
ment work.  But  we  cannot  declare  a  deter- 
mination of  the  "oil-bearing  character"  of  a 
claim  upon  which  oil  already  bos  been  dls- 
covered  to  be  a  matter  so  Idle  as  to  require 
us  to  seek  a  strained  construction  of  the 
statute. 

In  our  opinion  the  act  shows  no  purpose  to 
dispense  with  discovery  as  an  essential  of  a 
valid  oil  location  or  to  break  down  In  any 
wise  the  recognized  distinction  between  the 
pedis  possesalo  of  a  prospector  doing  work 
for  the  purpose  of  discovering  oil  and  the 
more  substantial  right  of  possession  of  one 
who  has  made  a  discovery  and  performs  an- 
nual development  work  to  maintain  his  right 
to  the  mineral  until  patent  la  obtained. 
Hence  the  Supreme  Court  of  California  did 
not  err  In  overruling  the  contention  that  by 
force  the  act  discovery  work  upon  the 
"Sampson  claim"  having  a  tendency  to  de- 
termine the  oil-bearing  character  of  the  con- 
tiguous "Raw  ley- Schley  claim"  conferred 
upon  plaintilT  In  error  Inchoate  rights  In  the 
latter  claim,  of  which  it  was  not  In  posses- 
sion and  upon  which  It  had  made  no  discov- 
ery. 

Judgment  aOlnned. 


>v  Google 
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«OOTHBRN  PAa  CO.  ».  STATE  OF  ABI- 
ZONA. 


No.  238. 

X  ComtEBcs  «933  —  Power  to  Biotn^ix 
"Irtebstati  Couhebcs"  — Tbakbpobatioh 
o»  Show  Within  Staik. 
The  tmuporutlon  of  a  traveling  show  ba- 
-tw^en  two  points  within  a  atate  la  not  "inter- 
state commerce,"  though  the  ahow  had  come 
Into  tlie  itate  over  the  lines  of  another  carrier 
-and  expected  later  to  leave  the  atate;    no 
tract  toF  transportation  out  of  the  atat*  having 
4iB  yet  been  entered  into. 

[Ed.  Note.— for  other  definitions,  see  Words 
-and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

■2.  CoDBTS  «=39C(3)— Bbkok  to  Stati  Codbt 
—Federal  Queshoh— How  Raised. 
A  federal  question,  not  asserted  in  the  an- 
■■wer  filed  In  the  state  court,  or  even  In  the 
-assignment  of  error  in  the  Supreme  Court,  can- 
not be  considered. 

.8.  CAKaizBs  4=32— Conai'iT utioitu.  Law  «3 
242~-EqDAi.  Pbotection  or  the  Laws— De- 
cision or  SxAm  Comfisaiox— <k>iiTEAOT  bx 
Cabbiers. 
An  order  of  the  state  Corporation  Commls- 
■lon,  requiring  a  railroad  to  transport  a  show 
at  a  special  rate  and  providing  that  the  com- 
pany might  enter  into  a  contract  tor  the  trans- 
portatloD  on  terms  similar  to  existing  contracts 
with  other  shows,  does  not  deprive  tbe  carrier 
of  its  right  to  contract  as  private  carrier  for 
the    transportatioii    of    travelinc    shows,    and 
thereby  deprive  it  of  equal  protection  of  the 


Snlt  by  tbe  State  of  ArlEona  against  the 
Soutbem  Padflc  Company  to  recover  a  fine 
for  violation  of  an  order  o(  the  AiiEona  Cor- 
poration Commission.  Jadsment  for  plalntlS 
waa  atlirmed  to*  tha  state  Supreme  Conrt,  and 
defendant  brings  error.    Atfirmed. 

See  Bsme  case  below,  165  Pac.  808. 

Hefisrs.  c.  W.  Dnrbrow,  Henley  C.  Booth, 
and  William  F.  Herroo,  all  of  San  Frandaco, 
Cal.,  for  plalntlfl  In  error. 

Mr.  Wiley  E.  Jones,  of  Phtenlx,  Ariz.,  for 
the  State  of  Arisona. 

•  *  Ur.  Justice  CLARKE,  delivered  the  o^- 
Ion  of  tbe  CoarL 

An  agent  for  Campbell's  United  Shows 
applied  to  the  Sonthem  Padflc  Company  to 
transport  18  cars,  carrying  a  carnival  show 
«qalpment,  Incltidlng  employes  and  animals, 
from  TncBon,  via  Marietta,  to  Phcentx,  Ari- 
zona. 

In  reply  to  this  application  the  company 


gave  two  reasons  for  refoalng  the  reqaesL 
The  first  of  these  was  that  tbe  company  bad 
contracted  for  the  transportation  of  anotb» 
show,  under  an  agreement  not  to  carry  a 
second  one  within  30  days,  wliich  had  not 
expired;  and  the  second,  that  the  company 
was  not  a  common  carrier  of  ahowa  and 
would  not  make  tbe  customary  contract 
with  Campbell,  but  would  serve  him  only  at 
certain  published  Interstate  rates,  which  It 
regarded  as  applicable,  l^ese  were  many 
times  greater  than  had  been  charged  for  tha 
same  show  and  than  had  t>een  the  customary 
charge  by  the  Southern  Pacific  and  other 
companies  for  similar  service. 

Upon  receiving  this  refusal,  an  application 
by  tbe  owner  <^  the  shows  to  the  Arizona 
Coiporatlon  Commission  for  relief,  resulted 
in  an  order  to  the  Southern  Pacific  Company 
and  the  Arizona  Eastern  Railroad  Company, 
operating  a  connecting  line,  to  show  cause 
why  they  should  not  publish,  on  one  day's 
notice  a  specls]  rate,  designated  In  the  order 
of  tbe  Commission,  for  uie  transportation  of 
the  shows  between  the  points  named.  The 
reasonableness  of  tbe  required  rate  Is  not 
contested,  and  the  order  permitted  the  South- 
em  Pacific  Company  to  make  the  special 
terms  for  transportation  of  the  shows  which 
had  been  customary  with  It  in  like  cases.  ^ 
•Tbe  company  refused  to  obey  the  order* 
and  tbe  Commission  Issued  to  it  a  second 
rule  to  show  cause  Why  it  should  not  be  pun- 
ished for  contempt  for  such  disobedience. 
On  this  second  rule  a  hearing  was  had,  and 
the  company  was  adjudged  in  contempt  and 
fined  $1,500,  which  It  refused  to  pay. 

Thereupon  the  state  of  Arizona  Instituted 
this  suit  In  a  Superior  Court  of  that  state  to 
recover  the  amount  of  the  fine. 

In  Its  answer  to  the  complaint  of  the  state, 
tbe  Southern  Padflc  Company  alleged; 

That  the  proposed  movement  of  the  shows 
was  "Interstate  in  character"  because  they 
were  engaged  In  a  tour,  beginning  at  the 
dty  of  El  Paso,  Texas,  and  designed  to  ex- 
tend tbrongb  the  states  of  Arizona  and  New 
Mexico  into  the  state  of  California,  of  wbldi 
tour  the  movement  from  Tucson  to  Phmnix 
was  a  pert;  that  In  Its  necessary  operation 
the  order  would  require  the  company  to  ac- 
cept a  rate  lower  than  Its  published  inter- 
state rate  would  be  a  direct  burden  upon 
Interstate  commerce;  and  that,  for  these 
reasons,  the  order  for  the  transportation  was 
in  contravention  of  the  provisions  of  article 
1,  section  8,  of  the  CousUtotJon  of  tbe  United 
States  and  the  fine  for  contempt  was  unlav  - 
fully  imposed  and  void. 

Tbe  judgment  of  tbe  superior  court  was  In 
favor  of  the  state,  the  company  appealed  to 
tbe  Supreme  Court  of  Arizona,  which  affirmed 
tbe  Judgment,  and  the  case  Is  here  on  writ 
of  error, 

[I  ]  Tbe  only  claim  of  error  argued  in  tbis 
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court  wbldi   Is  properlr  premnted  bj  the 
record  U:    WLeUier  the  persons  and  property 
which  the  GoiumlBaloii  ordered  the  railroad 
company  to  carry  were  In  Interstate  trans- 
portation when  the  order  waa  made  for  the 
^service  between  two  atetlons  In  Arizona.    If 
tithe  shipment  was  then  In  Interstate  com- 
•merce  the  order  was  void,  and  if  'it  was  not 
the  order  was  valid  and  the  Judgment  of  the 
Supreme  Court  of  Arizona  must  ba  afflrmed. 
"Hie  erldenro  which  was  before  the  courts 
and  the  Commission  was  as  follows: 

Early  in  Febraary,  1914,  an  agent  for  the 
aliowB  applied  to  the  Soathem  Pacific  Com- 
pany for  their  transportation  from  Bl  Paso, 
Texas,  to  various  towns  in  Arisona  where 
it  was  desired  to  exhibit,  and  altlmately  to 
Cochise,  Arizona,  from  which  point  another 
line  would  be  taken  Into  Tucson.  Nothing 
came  of  this  application  and  an  arrangement 
was  made  for  carriage  to  Tocson  by  another 
road.  Before  the  shows  arrived  at  Tncstn 
the  application  out  of  whlcii  this  suit  arose 
was  made.  The  agent  for  the  shows  testi- 
fied that  the  tentative  purpose  of  the  manage- 
ment was  to  go  from  Tucson  to  Prescott,  to 
Claikdale,  to  Kingman,  all  in  Arizona,  and 
then  to  Needles,  Callfomta,  exhibiting  In 
eadi  town,  but  when  testifying  on  March 
23d,  when  his  ahow  was  exhibiting  In  Tao- 
Bon,  he  said  that  although  he  had  made  appli- 
cation to  the  Santa  T6  Railroad  Company  for 
a  contract  for  transportation  beyond  Phcenlx, 
he  had  not  at  that  time  received  a  reply. 

The  agent  for  the  Santa  F6  Company  at 
Pbanix  testified  that  about  March  20th  an 
application  was  made  to  him  for  a  rate  and 
contract  for  the  transportation  of  Uie  shows 
over  his  line  from  Ph<Bnli  to  Prescott,  "pos- 
sibly to  Clarkdale  and  to  Needles,  Cali- 
fornia." 

Two  contracts  with  the  Santa  T6  Company 
were  introduced  In  evidence,  one  dated  April 
Sd,  providing  for  the  transportation  of 
tbe  shows  from  Phcenlx  to  Freaoott,  to  King- 
man and  to  Needles,  and  the  other  dated 
April  16th,  providing  |or  transportation  from 
Prescott  direct  to  Bakersfleld,  California. 

The  shows  were  actually  carried  by  the 
Southern  Pacific  Company  on  March  29th 
Hor  SOth  from  Tucson  to  Phcenlx,  but  at  an 
•  Interstate  rate  Insisted  npon  in  'defiance  of 
the  Coromission'a  order.  At  Fhtenlx  the 
transportation  ended  so  far  as  the  Southern 
Fadflc  Company  was  concerned,  and  the  con- 
tract with  the  Santa  V6  Company  b>  carir 
the  shows  beyond  that  city  waa  not  conclud- 
ed, as  we  have  seen,  nntil  April  3d — In  fts 
modified  form  not  until  AprU  16th. 

This  statement  of  the  case  decides  It 
Whether  a  shipment  waa  at  a  given  time  In 
interstate  commerce  is  a  question  of  fact, 
Railroad  Commission  of  Ohio  v.  Worthlng- 
ton,  225  D.  S.  101,  108,  32  Snp.  Ct  653.  56 
U  Di.  1004;  and  It  is  plainly  impossible 
to  aay  that  the  property  and  persons  con- 


stituting the  ahtpment  of  the  shows  here  In- 
volved were  in  progress  of  Interstate  trans- 
portation when  the  Arizona  Commission  en- 
tered its  order  on  March  29th  that  the  com- 
pany should  accept  the  intrastate  shipment 
from  Tucson  to  Phcenlx.  For  at  that  tfane 
the  shows  were  In  the  exclusive  possesidon 
and  control  of  the  owner,  exhibiting  for  six 
days  at  Tucson,  and  tbe  application  to  the 
Southern  Pacific  Company,  which  was  re- 
fused shows,  Incontroverdbly,  that  tbe  trans- 
portation to  Tucson  had  terminated,  and  that 
no  other  transportation  had  then  been  con- 
tracted for.  The  company  itaelf  proved  that 
Interstate  transportation  was  not  subse- 
quently arranged  for  until  April  3d  certainly 
— and  probably  not  until  April  16th— and 
then  was  via  another  line  from  Phcenlx,  after 
two  weeks  for  exhibition  in  that  city. 

Tbe  mere  Intention  of  the  shipper  to 
ultimately  ccmtlnue  hla  tour  beyond  tbe 
state  of  Arizona  did  not  convert  tbe  cont«n- 
plated  intrastate  movement  into  one  that 
was  interstate.  The  case  Is  ruled  by  Coe  v. 
Brrol.  116  U.  S.  517.  6  Sup.  Ct.  475,  29  L. 
Bd.  715;  Chicago,  Milwaukee  &  St  Paul  Ry. 
Go.  V.  State  of  Iowa,  233  U.  3.  334,  34  Sup. 
Ct  692,  C8  L.  Ed.  688;  Gulf,  Colorado  ft 
Santa  Ffi  R.  R,  Co.  v.  Texas,  204  TI.  S.  403. 
27  Sup.  Ct.  S60,  61  U.  Ed.  540;  Arkadelphla 
UlUlng  Co.  V.  St.  Louis  Southwestern  Rail- 
way Co..  decided  March  3d  last,  249  n.  S. 
184,  39  Sup.  Ct  237,  63  L.  Ed.  BIT. 

It  la  further  argued  by  the  plaintiff  int. 
error  that  the  'order  of  the  State  Commia-? 
slon  deprived  it  of  its  right  to  make  or  re- 
fuse to  make  a  contract  as  a  private  carrier 
for  the  transportation  of  traveling  shows, 
and  thereby  deprived  It  of  the  equal  pro- 
tection of  the  laws  and  of  its  property  with- 
out due  process  of  law. 

[1.3]  It  would  be  enough  to  say  of  this 
contention  that  no  such  claim  was  asserted 
in  the  answer  of  the  company  In  the  state 
court,  or  even  in  the  assignments  of  error  In 
this  court,  and  that,  therefore.  It  cannot  be 
considered  her&  But  this  omission  Is  not  an 
oversight  for  the  record  shows  that  It  bad 
been  in  prior  practice  of  tbe  plaintiff  In  error 
to  transport  such  shows  on  application  under 
special  contract — a  short  time  before  It  bad 
transported  another  show  and  the  year  be- 
fore It  had  accepted  these  same  shows  tor  < 
transportation — and  that  the  order  of  the 
Commission  was: 

"It  U  understood  •  •  •  that  the  •  •  • 
company  may  enter  Into  a  contract  covering 
this  transportation,  the  terms  of  which  shall 
not  be  In  Babatantial  variance  witli  the  cnotrict 
DOW  evistinc  between  the  Ariiana  ft  EsBtent 
Railroad  Company  and  tbe  Sells-Floto  Stiows 
Company,  with  respect  to  details,  as  to  tbe  re- 
sponsibility, aerrice,  conditions  and  eqaipment" 

— which  contract  was  on  file  with  the  Com- 
mission, and  was  dated  March  4, 1914.   Tbim 
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form  of  contract  was  one  also  nied  br  tlie 
'SoatherD  FadUc  Companr. 

ThnB  this  second  claim,  obviouBly  an  aftei^ 
tboaght,  la  so  clearly  wttbout  merit  tliat  It 
cannot  be  considered  and  the  Judgmant  of 
tbe  Supreme  Court  of  Arizona  U 

Afflrmed. 
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No.  141. 

L  Habeas      Coapce      ^b45(1)  —  Flunui. 

CovRTS— JcBisDicTioiT  in  Habeas  Cobpus 

^Fkderal  Questio:!. 
The  coDtroUing  queatlon  on  the  face  of  the 
(letition  for  babfas  corpus  being  matemitj,  and 
coDBequGDt  right  of  custody,  ot  a.  child,  aver- 
ment  that  the  case  is  gaicmed  by  the  ImmigrB- 
tion  lawa  of  the  United  StatM,  the  only  basia 
therefor  being  an  allegation  that  defendant,  pre- 
tending to  be  the  child's  motber,  brought  her 
froQ]  Canada  without  complylag  with  the  ad- 
min latretive  requirements  of  tbe  immigrBtion 
laws,  does  not  make  tbe  case  InTolve  a  federal 
queatlon  adequate  to  austalD  the  jurisdiction  of 
a  federal  court,  especlallr  in  the  absence  of 
power  of  petitioner  to  chimpian  the  enforcement 
of  tbe  immigration  laws. 

2.  Habbas      Cobpcb      «:=4S(1)  —  Fzderai. 

Courts— Juris  Dion  on  im  HABXAa  Corpus 

—Amount  in  Controvemt. 
Tbe  question  wbether  a  federal  court  can 
take  jurisdiction  in  habeas  coriiua  on  aver- 
<  ments  of  diversity  of  dtizenahlp  and  pecuniary 
interest,  without  assertion  of  a  federal  right. 
does  not  arise,  where  the  suit  is  braoght  ex- 
eladvely  on  Che  assumption  of  necessity  of  a 
federal  question  to  give  Jurisdiction,  and  there 
Is  DO  averment  of  Jurisdictional 


A[vcal  from  tbe  District  Court  of  the 
United  States  tor  tbe  Northern  District  ot 
lUlnois. 

Habeas  corpus  by  Margaret  Ryan  against 
Anna  D.  Matters.  Decree  for  petitioner, 
and  defendant  appeals.     Reversed   and  re- 

Smanded,  with  directions. 

*  'Messrs.  Horace  Kent  Tenney,  Roger  Sber- 
man,  and  Harry  A.  Parldn,  all  of  Chicago, 
IlL,  for  appellant 

Mr.  Chief  Justice  WHITE  delivered  tbe 
opinion  of  the  Court. 

On  the  20th  of  May,  1916,  Margaret  Ryan, 
the  appellee,  alleging  herself  to  be  a  sub- 
ject of  tbe  King  of  Great  Britain  residing 
tn  Ottawa,  Canada,  applied  for  a  writ  of 
habeas  corpus  to  obtain  tbe  possession  of 
her  alleged  minor  child,  Irean,  by  taking 
her  from  the  asserted  Illegal  cnsto^  of  An- 


na D.  Matters,  tbe  appellant,  aQeged  to  be  a 
resident  of  the  state  of  Illinois. 

The  petition  for  habeas  corpns  chained  that 
the  said  child  was  tiorn  to  petitioner  ten 
months  before  in  a  luMvlt^  In  Ottawa,  but 
shortly  after  the  birth  of  the  (±ild  she  was 
kidnapped  by  the  respondent,  who  secreted 
her  until  August,  when  she  brought  the  child 
by  railroad  Journey  to  Chicago  from  Ottawa 
and  there  Illegally  detained  her.  It  was 
charged  that  the  canse  of  action  arose  under 
the  law  of  the  United  States,  in  thst  the 
immigration  laws  of  the  United  States  for< 
bade  the  bringing  of  an  alien  child  under  16 
years  of  age  from  Canada  Into  the  United 
States  without  being  accompanied  by  Its 
father  or  mother,  In  the  absence  of  permis- 
slon  by  the  immigration  authorities  of  the 
United  States.  An  order  was  entered  al- 
lowing tbe  prosecutioQ  of  the  habeas  corpns 
proceedings  In  forma  pauperis,  and  the  writ 
Issued. 

The  respondent  denied  the  Bverments  of 
possession  and  kidnapping.  She  alleged  tliat 
she  had  a  child  of  her  own  about  10  months 
of  age,  and  that  If  such  child  was  the  one 
referred  to  In  the  petition  for  habeas  corp-^ 
us^  tbe  ■petitioner  had  no  right  to  the  cus-* 
tody  of  the  same.  The  existence  of  any 
right  In  the  petitioner  to  champion  the  en- 
forcement of  the  immigration  laws  of  th* 
United  States  was  denied,  and  tbe  Jurisdic- 
tion of  the  court  to  entertain  tbe  oontrover 
ay  was  expressly  challenged. 

On  the  return,  after  hearing.  Jurisdiction 
was  maintained,  tlie  return  was  held  insuffi- 
cient, and  the  petittoner  was  decreed  to  be 
entitled  to  the  custody  of  the  child  and  the 
appellant  was  c<Hnmanded  to  dellTer  her. 
This  direct  sppeal  oa  the  question  of  Juris- 
diction alone  was  then  taken. 

[1]  It  Is  settled  that  "tbe  Jurisdiction  of 
courts  of  tbe  United  States  to  Issue  writs 
of  habeas  corpns  Is  limited  to  cases  of  per- 
sons alleged  to  be  restrained  of  their  liberty 
In  vlolatlMi  of  the  Constitution  or  of  Bome 
law  or  treat;  of  the  United  States,  and  cas- 
es arising  under  the  law  of  nations."  Car- 
ter T.  Caldwell,  200  D.  S.  2»3.  296,  26  Sup. 
Ct  204,  2es,  GO  L.  E:d.  4S8;  In  re  Burrus, 
136  U.  S.  SSe,  S91,  10  Sup.  Ct  850,  31  L.  Bd. 
1600;  Andrews  ».  Swarti,  166  U.  8.  272, 
2TS,  IG  Sup.  Ct  389,  39  L.  Ed.  422 ;  Stortl  t. 
Massachusetts,  183  U.  8.  138,  142.  22  Sup. 
Ct  72,  46  Ift  Ed.  120.  It  la  obvious  that  on 
tbe  face  of  tbe  petition  the  sole  question  at 
Issue  was  the  maternity  and  custody  of  the 
child,  and  as  that  question  was  In  Its  na- 
ture local  and  nonfederal  there  was  noth- 
ing to  sustain  the  Jurisdiction  unless  the 
averment  tliat  the  case  was  governed  by 
the  Immigration  laws  ot  tbe  United  States 
had  that  effect.  But  when  It  is  observed 
tliat  the  only  basis  for  that  assertion  rested 
upon  the  allegation  that  the  defendant  P^e- 
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tending  to  be  die  moQier  of  tbe  infant  child, 
had  brought  her  from  Canada  Into  the  Unit- 
ed States  without  complying  with  the  ad- 
ministrative leQulrements  of  the  Immigra- 
tion laws,  we  are  of  opinion  that  the  case 
made  Involved  no  federal  queatlon  adequate 
to  anstatn  the  Jurisdiction,  becanae  of  tbe 
ODSUbstandal  and  frivolous  character  of  the 
Gont^idon  made  In  that  respect 

We  are  constrained  to  thla  conclnaton 
cslnce  we  are  unable  to  perceive  the  possible 
V  basis  upon  which  it  can  be  'assumed  that  the 
local  question  of  maternltr.  and  consequeht 
right  to  custody,  which  dominated  and  ccm- 
troUed  tbe  whole  Issue  could  be  transform- 
ed and  made  federal  la  character  b;  the  as- 
sertion concerning  the  Immigration  laws. 
And  this  becomes  all  the  more  cogent  when 
the  absence  of  power  on  the  part  of  the  pe- 
titioner to  champion  the  enforcement  of  the 
Immigration  laws  le  borne  In  mind. 

[1]  Whether  a  case  might  arise  where  a 
court  of  the  United  States  could  Uke  Juris- 
diction of  a  petition  for  habeas  corpus  upon 
averment  of  diversity  ot  dtlzenshlp  and  pe- 
cuniary Interest,  without  the  assertion  of  a 
federal  right,  does  not  here  arise  (a)  because 
the  suit  was  brought  exclnslvely  under  the 
asBumptlon  that  It  was  governed  by  the  law 
of  the  United  States  which  requires  a  fedei^ 
al  question  to  give  Jurisdiction,  and  (b)  be- 
cause, in  any  evoit,  there  Is  hero  no  avei> 
ment  of  JurtsdictioDal  amount. 

It  follows  that  the  decree  below  must  be 
and  it  Is 

Reversed  and  the  case  remanded  with  di- 
rections to  dismiss  the  writ  of  habeas  cor- 
pus. 


No.  19L 

1.  CoHsrmnToiiAi.  Law  «=2T4— Irtoiicat- 
iMo  LiQUOBs  4^=15— Due  Pbocess  or  Law 
— FoBSBSSioif  or  InrozicATiNo  Liquors. 

The  application  of  Laws  Ga.  (Ex.  Seis.) 
191S,  pt.  1,  tit  2,  H  16  and  30.  making  it  iUegal 
to  have  In  posseeaion  more  than  one  gallon  □( 
vinous  liquor,  to  the  posaeBiion  ot  Uqnor  ac- 
quired aftiu'  the  law  was  enacted,  but  before  It 
became  effective,  does  not  render  that  act  in- 
valid Bi  depriving  of  property  without  due  pro- 

2.  CouBTS  «=>896(3)— Ebbob  to  Statx  Codxt 
— Feuebai.  QuKsnoiT— How  Raised. 

A  federal  qnestiou,  first  railed  by  defendant 
in  an  amended  motion  for  new  trial,  which 
could  not  he  coQStdered  by  tbe  state  court  un- 
der the  state  practice,  doea  not  present  tbe 
question  to  the  Supreme  Court  on  writ  of  er- 


In  Error  to  tbe  Supreme  Oourt  of  the 
State  of  Qeorgia. 

Andrew  D.  Barboar  was  convicted  of  vi- 
olation of  the  liquor  law  of  Georgia,  and 
Judgment  was  affirmed  by  the  Supr^ne  Coum 
of  that  state  (HO  Oa.  667.  02  S.  E.  70),  and 
to  review  the  decision  defendant  brines  er- 
ror.   Affirmed, 

Messrs.  A.  A.  Lawrence  and  W.  W.  Os- 
borne, both  of  Savannah,  Ga.,  for  plaintiff 
In  error. 

Mr.  Clifford  Walker,  of  Monroe,  Ga.,  for 
the  State  of  Georgia.  _, 

*Mr.  Justice  BRANDEIS  delivered  the  opln-  • 
Ion  of  the  Court 

The  Georgia  prohibitory  liquor  law  was  ap- 
proved  November  18.  1&15,  but,  by  Its  terms,  i» 
did  not  become  effec»tlTe  untU  May  1,  1916.  • 
Under  It  Barltour  wns  convicted  for  having 
In  his  possession  on  June  10,  1016,  more  than 
one  gallon  of  vinous  liquor.  Georgia  Laws, 
Extraordinary  Session  1015,  part  1,  title  2, 
No.  4,  H  10  and  30,  pp.  90,  99.  105.  He  as- 
serted that  the  liquor  bad  been  ocqnired  by 
him  before  May  1st,  and  contended  tliat  the 
statute.  If  construed  to  apply  to  liquor  so 
acquired,  waa  void  under  the  Fourteenth 
Am^idment.  The  Supreme  Court  of  the  state 
overruled  this  contention  and  affirmed  the 
sentence.  146  Ga.  667,  92  S.  E.  70.  T^ecase 
comes  here  on  writ  of  error  under  sectloD 
237  of  the  Judicial  Code. 

That  B  state  which  has  enacted  a  prohibit- 
ory law  may  forbid  the  mere  possesslwi  ot 
liquor  within  Its  borders  was  decided  in 
Crane  v.  Campbell,  245  U.  S.  30i,  88  Snp.  Ct. 
98,  62  L.  Ed.  SIH ;  but  It  did  not  appear  there 
when  the  liquor  had  been  acquired.  Whether 
the  prohlblUon  of  sale  may  be  constitutional- 
ly applied  to  Uquor  acquired  before  the  enact- 
ment of  the  statute  was  raised  In  Bartnneyer 
V.  Iowa,  18  Wall.  120,  21  L.  Ed.  029,  and  Beer 
Go.  T.  Massachusetts,  97  U.  S.  20,  82,  33.  24 
L.  Ed.  989,  but  was  not  decided.  The  ques- 
tion presented  here,  however,  Is  simpler.  For 
the  exact  date  wb«i  Barbour  acquired  the 
liquor  Is  not  shown  ;  and  we  must  assnme,  as 
the  Supreme  Court  of  Georgia  did,  that  It 
wasi  acquired  during  the  period  of  Ave 
months  and  twelve  days  between  the  enact- 
ment of  the  law  and  the  date  when  it  became 
effective^  Does  the  Fourteenth  Amendment, 
by  Its  guaranty  to  property,  prevent  a  state 
from  protecting  Its  citizens  from  Uquor  so 
acquired? 

[1]  A  state,  having  the  power  to  forbid  tbe 
manufacture,  sale,  and  possession  of  liquor 
within  Its  borders,  may.  If  It  concludes  to  ex- 
ercise the  power,  obviously  postpone  tbe  date 
when  the  prohibition  shall  become  effective. 
In  order  that  those  engaged  In  the  business 
and  others  may  adjust  themselves  to  the  new 
conditions.    Whoever  acquires,  after  the  en- 
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actinait  of  tbe  statnte,  propeitr  tbna  decUr- 
|M  noxtODB,  takes  It  wlUi  foil  notice  of  Ite 
7  InOrmltr  and  that  •after  a  day  certain  Ita 
possession  will,  bj  mere  lapse  of  time,  be- 
come n  crime.  It  is  well  settled  tbat  tbe  fed- 
eral Constitution  does  not  enable  one  to 
stay  tbe  exercise  of  a  state's  police  power 
by  entering  Into  a  contract  under  such  cir- 
comstances.  Diamond  Glue  Co.  v.  Cnlted 
States  Glue  Co.,  187  U.  S.  611,  fllB,  23  Sup. 
Ct.  206,  47  L.  Ed.  328.  Compare  Calder  v. 
Michigan,  218  V,  S.  091,  599,  31  Sup.  CL  122, 
M  L.  Ed.  1163.  Nor  can  he  do  so  by  acquir- 
ing property. 

[1]  The  defendant  raised,  In  his  amended 
motion  for  a  new  trial,  the  further  objection 
tbat  the  law  was  unconstltntlonal  as  applied 
to  bim,  becanae  tbe  liquor  had  been  acquired 
before  the  statute  was  enacted ;  but  tbe  trial 
Judge  denied  the  motion  and  declined  to  ap- 
prove any  of  the  gronnds  on  which  It  was 
based.  In  accordance  with  tbe  state  practice 
Its  Snpreme  Court  therefore  refused  to  con- 
sider tbe  poinL  Dickens  t.  State,  137  Ga. 
623.  73  S.  E.  826 ;  Harris  t.  State,  120  Ga. 
196.  197,  47  S.  E.  573.  Consequently  the 
qnestlon  Is  not  before  ns  (U>aISTlUe  &  Nasb- 
rtlle  Railroad  Co.  v.  Woodford,  234  U.  S.  46, 
61,  34  Sup.  Ct  739,  58  U  Ed.  1202),  and  on  It 
we  express  no  opinion. 

The  Judgment  of  tbe  Suprone  Court  of 
Georgia  la 
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No.  29,  Origliial. 

1.  Makdakus  «=  16(1)  — Stat  or  PaoomcD- 
mas— Pmdxnct  ox  Cabk. 

It  Is  a  concIoslTe  BDBwer  to  petldoa  for 
nandamos  to  a  coart  to  enter  stay  of  proceed- 
ings ia  a  case  tbat  the  case  was  not,  when  the 
court  refused  stay,  and  la  not  now,  pending 
in  that  court 

2.  llANDAMrs    ^=45— Stjlt    or   InrxBUKra- 
lOBT  pBOcEtnino. 

Tbe  Supreme  Court  win  not  Jssae  manda- 
mns  to  a  District  Court  to  stay  accounting  In 
a  case  remanded  from  Circuit  Court  of  Appeals 
tni  determination  by  the  Supreme  Court  of  a 
case  pending  there  from  the  Circuit  Court  of 
Appeala  for  another  circuit,  on  tbe  claim  of  tbe 
same  issue  being  invoWed  and  being  decided  dif- 
ferently In  the  two  circuits,  as  mBudamns  la  to 
be  resorted  to  tor  securing  Judicial  action,  not 
for  determining  in  advance  what  tbat  action 
wQl  be,  and  not  for  controlling  minor  orders, 
though  the  result  of  the  litigation  may  be  auch 
that  interlocutory  proceedinga  taken  may  be 
Talneleas,  even  though  tbe  coat  of  them  cannot 
be  recovered  from  tbe  opposite  party,  or  though 


Petltlfm  by  F.  A.  Wagner  (trading  as  the 
American  Mechanical  Toy  Company),  the 
Strobel  k  Wllken  Company,  and  tbe  American 
Mechanical  Toy  Company,  for  mandamus  to 
two  federal  courts.  Rule  discharged,  and 
petition  dismissed. 

Messrs.  H.  A.  TOnlmln  and  H.  A.  TonlmlU; 
Jr.,  both  of  Dayton,  Oblo,  for  petitioners. 

Mr.  Beeve  Lewis,  of  Washington.  D.  C, 
for  respondents. 

Mr.  Justice  CLABEE  deUvered  the  opin- 
ion of  tbe  Court 

The  petitioners  pray  that  a  writ  of  man- 
damns  shall  Issue  out  of  this  court  requlr-  s 
lug  the  Circuit  Court  of  Ap*peals  for  the  • 
Sixth  Circuit  and  the  Judges  thereof  and 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio,  Western  Divi- 
sion, and  the  Judge  thereof,  to  stay  farther 
proceedings  In  a  suit  pending  In  the  District 
Court,  end  the  execution  of  a  Judgment 
against  petitioners  rendered  therein  by  that 
court  (Meccano  v.  Wafmer,  234  Fed.  912)  and 
affirmed  by  tbe  Carcult  Court  of  Appeals 
(Wagner  v.  Meccano,  Limited,  248  Fed,  603, 
158  a  G  A.  S73).  The  answers  of  tbe 
courts  and  Judges  to  tbe  nsunl  rule  to  show 
cause  are  before  ns. 

The  facts  upon  whldi  tbe  prayer  (or  tbt» 
extraordinary  remedy  Is  based  are  as  fol- 
lows :  The  Meccano,  Umited,  a  corporation, 
brought  a  suit  which  we  shall  designate  a» 
the  Ohio  case,  in  the  District  Court  for  the 
Southern  District  of  Ohio  against  F.  A, 
Wagner,  trading  as  the  American  Mechani- 
cal Toy  Company,  and  the  Strobel  &  Wllken 
Company,  a  corporattoo,  charging:  (1)  The 
Infringement  of  letters  patent,  which  the 
plaintiff  claimed  to  own,  covering  certain 
parts  of  a  model  builder  or  mechanical  toy, 
known  by  the  trade-name  of  "Meccano";  <2) 
tbe  infringement  of  two  copyrights  which 
the  plaintiff  claimed  to  own  upon  the  man- 
oat  or  book  of  instructions,  which  was  sold 
with  the  toy  and  which  was  essential  to  th» 
uae  of  It;  and  (3)  unfair  competition.  An 
accounting  and  permanent  Injunction  were 
prayed  for.  The  defendants  denied  tbe  al- 
legations of  the  bill  and  asserted  a  coun- 
terclaim. 

Upon  the  trial  on  the  merits  the  District 
Court  found  for  the  plaintiff  on  all  of  the 
Issues,  dismissed  the  counterclaim  of  defend- 
ants, and,  granting  an  Injunction,  ordered 
an  accounting. 

On  appeal  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  affirmed  the  decree  of 
the  District  Court  except  as  to  the  Infringe* 
ment  of  the  patent,  which  was  held  to  lie  In- 
valid for  want  of  invention,  and  remanded 
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tli«  case  for  a  decree  not  Incondatent  with ' 
Its  opinion. 

Pursuant  to  thla  afflrmance  the  District 
Court  entered  a  decree,  and  appointed  a 
maater  to  take  an  account  of  *galaa,  profits, 
and  damages  and  to  report  bis  condoatona 
to  tliBt  court. 

Ttius  waa  the  Ohio  caae  ripe  for  an  ac- 
countlns,  which  had  been  ordered,  when  the 
petition  which  we  are  considering  was  filed. 

After  the  decision  by  the  District  Court 
In  the  Ohio  case,  but  before  It  was  affirmed 
by  the  Clrcalt  Court  of  Appeals,  the  Mec- 
cano, Limited,  Instltnted  a  suit  which  we 
shall  deslg^iate  as  the  New  Tork  case.  In  the 
United  States  District  Conrt  for  the  South- 
em  District  of  New  York  against  John 
Wanamaker,  a  corporation,  charging  that 
the  defendant,  a  customer  of  the  defendants 
in  the  Ohio  case  and  a  retail  dealer  engaged 
In  selling  the  toy  manufactured  by  Wagner, 
was  guilty  of  the  same  yiolatlons  of  com- 
plainant's rights  aa  were  alleged  In  the 
Ohio  case.  Upon  "affidavits  and  exhibits" 
a  motion  for  an  Injunction  pendente  Ute  was 
filed,  which,  upon,  hearing,  was  granted. 
From  this  order  allowing  a  temporary  In- 
junction an  appeal  was  taken  to  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Cir- 
cuit, and  after  the  appeal  was  argued,  but 
before  It  was  decided,  the  decree  of  the  Dis- 
trict Court  In  the  Ohio  case  was  affirmed 
by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Clrcalt  Thereupon  the  Meccano  Com- 
paxty  filed  a  "motion  for  a  decLsion  on  the 
merits"  in  the  New  Tork  case,  then  pending 
on  appeal  in  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  and  In  support  of 
this  motion  were  filed  copies  of  the  t^nlon 
of  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  and  of  the  decree  entered  by 
the  District  Court  pursuant  thereto. 

This  motion  for  a  Judgment  on  the  merits 
was  bottomed  on  the  claim  that  the  two  cas- 
es Involved  the  same  Issues,  that  Wagner 
bad  assumed  the  defense  la  the  New  Zork 
case,  and  that  the  decree  rendered  by  the 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit constituted  an  estoppel  by  Judgment 
when  pleaded  In  the  case  In  the  Second  dr- 


S  cult,  but  the  motion  was  draled. 


Later  on  the  appeal  from  the  order  grant- 
ing a  preliminary  Injunction,  which  was  ar- 
gued before  the  motion  for  Judgment  on  the 
merits  was  filed,  was  decided,  and  the  Dis- 
trict Court:  was  reversed,  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  holding 
with  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  that  the  patent  declared  on 
was  InvaUd  for  want  of  invention,  but  the 
conrt  also  held  that  a  very  clear  case  was 
necessary  to  Justify  a  preliminary  Injunc- 
tion for  a  dalmed  Infringement  ctf  copy- 
right or  for  nnfalr  competition,  the  only 
mnalnlng  clalma  In  the  bill,  and  that  the 


affidavits  and  edilblts  before  the  District 
Conrt  were  not  sufficient  to  warrant  Ita 
conclusion.  For  these  reascsu  the  order 
of  the  District  Court  allowing  a  temporary 
injunction  was  reversed. 

Following  this  decision  by  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  the 
Meccano,  Limited,  filed  a  petition  in  thla 
conrt  for  a  writ  of  certlorart,  giving  as  the 
reasons  relied  upon  to  secure  the  writ  that 
there  was  a  conflict  of  iqtinlrai  between  the 
Courts  of  Appeals  of  the  Second  and  Sixth 
Circuits  upon  the  questions  Involved  In  the 
case,  and  that  the  cause  should  be  brought 
before  this  court  for  review  to  determine : 

(1)  The  legal  effect  to  be  given  to  a  prior 
decree  In  the  Sixth  circuit  against  the  man- 
ufacturer as  against  a  customer  In  the  Sec- 
ond circuit. 

(2)  Whether  the  preliminary  injunction 
could  be  legally  denied  by  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  after  the 
prior  adjudication  of  the  same  Issues  by  the 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit 

(3)  Whether  or  not  the  prior  decree  of  the 
Circuit  Conrt  of  Appeals  for  tbe  Slsth  Cir- 
cuit entitled  the  petitioner  to  a  dedaton  in 
Its  favor  <m  the  "motion  tor  a  dedslon  on 
tbe  merits"  filed  In  tbe  later  case  In  the 
Second  circuit 

(4)  Whether  or  not  an  unsuccessful  de-^ 
fendant  In  a  suit  in  one  circuit,  in  which  J 
his  product  has  been  adjudged  *unlawfni.  u* 
to  be  permitted  to  relltlgate  the  same  isaues 
with  respect  to  the  same  product  by  asBunt- 
lug  the  defense  of  a  subsequent  suit  In  an- 
other circuit  against  one  of  his  customers. 

Upon  this  petition  a  writ  of  certloraTl 
was  allowed  and  the  case  was  brought  to 
this  court  for  review. 

Pnwuptly  upon  the  granting  erf  the  writ 
of  certiorari  by  this  court  the  petlUooera 
herein  moved  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  to  stay  the  accountin( 
proceeding  In  the  Ohio  case  pending  a  ded- 
slon by  this  court  In  the  New  Tork  case. 

The  Circuit  Court  of  Appeals  for  tbe  Sixth 
Glrcnit  denied  this  motion,  and.  In  the  an* 
swer  of  that  court  and  of  the  Judges  thereof 
to  the  rule  of  this  court  to  show  cause,  they 
give  as  their  reason  for  so  deciding  that  tbe 
court  was  of  the  opinion  tbat  as  the  case 
had  theretofore  been  remanded  to  the  Dis- 
trict Court,  It  had  no  Juriadicticm  to  order 
such  a  stay  or  to  make  an  order  directing 
the  District  Judge  to  do  so,  certainly  not 
until  a  like  application  had  been  made  to 
that  court  and  bad  been  refused.  In  Ita 
Journal  entry  tbe  court  sufficiently  advised 
the  unsuccessfnl  parties  of  the  reason  for 
Its  action.    It  reads  as  follows: 

"That  the  motion  •  •  •  to  stay  all  pn^ 
seeding*  herein  •  •  •  preBenta  a  ijuestiui 
which  at  this  stage  of  the  case.  No.  2977,  mart 
be  determined  by  the  conrt  below." 
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And  tbe  court  and  Jadges  add  that  no  ap- 
pIlcallDn  bad  been  made  In  &nj  way  to  r«- 
flew  the  action  taken  by  the  District  Judge 
on  the  motion  to  stay, 

{1J  Obviously  It  la  a  concluslTe  answer  to 
the  prayer  of  tbe  petitioners  for  a  writ  of 
mandamus  to  the  Circuit  Court  of  Appeals 
and  to  the  Judges  thereof  directing  the  entry 
of  a  stay  of  proceedings  that  the  case  was 
not,  when  the  stay  was  refuBsd,  and  Is  not 
K  DOW,  pending  la  that  court. 
•  *  After  this  overrnllng  of  their  motion  for  a 
stay  by  the  Circuit  Court  of  Appeals  for  the 
Slith  Circuit,  the  petitioners  herein  made  a 
similar  application  to  tbe  IDlatrlct  Court  for 
tbe  Southern  District  of  Ohio  for  a  stay  of 
proceedings  until  the  New  lork  case  should 
be  decided  \Kf  this  court,  wblcta  motion  waa 
also  denied. 

Tbe  District  Court  and  the  Judge  tbereof 
In  tbe  return  to  the  rule  Issued  herein  glTe 
as  reasons  tor  audi  denial: 

(1)  That  the  defendants  bad  permitted  the 
time  to  expire  in  which  to  apply  to  this 
court  for  a  review  of  the  decree  of  the  Cir- 
cuit Court  of  Appeals  for  tbe  Sixth  Circuit 
on  certiorari  without  making  any  applica- 
tion for  snch  review,  and  therefore  tbe  court 
concluded  that  the  rights  of  the  parties  as 
to  unfair  competition  and  copyright  in- 
fringement, which  remained  after  tbe  hold- 
ing that  tbe  i>atent  was  invalid,  bad  become 
settled. 

(2)  That  the  case  before  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  was  an 
appeal  from  an  order  granting  a  preliminary 
injunction,  and  that  to  tbe  court,  not  hav- 
ing the  record  in  that  suit  before  it,  the  New 
Tork  case  seemed  to  involve  only  the  ques- 
tion as  to  the  effect  of  the  decree  of  the  Cir- 
cuit Conrt  of  Appeals  for  the  Sixth  Circuit 
npon  the  case  in  the  Second  circuit,  and 
could  not,  therefore,  be  determinative  of  tbe 
ri^tB  of  tbe  parties  In  the  Ohio  case. 

(8)  That  there  did  not  seem  to  tbe  court  to 
be  any  conflict  between  the  decisions  by  the 
Sixth  and  Second  Circuit  Courts  of  Appeals 
because  the  facts  of  tbe  two  cases,  as  tbe 
court  was  advised,  were  so  different  that  the 
decisions  could  not  be  the  same  npon  their 
merits. 

(4)  That  from   the   statement   of  counsel 

for  Wagner  that  a  Are  bad  occurred  on  the 

floor  of  the  building  In  which  the  Wagner 

outfits,  mannals,  etc.,  and  books  had  been 

stored,   resulting  in  great  Injury   to  them, 

^tha  court  concluded  it  to  be  tbe  part  of  pru- 

b  deuce  that  the  marshal  should  take  posses- 

•don  of  such  property  and  'books  as  soon  as 

possible,  and  that  there  seemed  to  it  no  good 

naaos  for  further  delay  In  tbe  accounting. 


[21  This  answer  of  tbe  District  Court  and 
Judge  is  also  clearly  sufficient  and  conclu- 
sive. It  shows  that  the  court  was  calle<l 
npon  to  Judicially  determine  the  scope  ot 
the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  reversing  the  action 
of  tbe  District  Court  granting  a  temporary 
Injunction,  and  whether  or  not  that  decision 
was  In  conflict  with  the  decision  by  the  Cir- 
cuit Court  of  Appeals  for  the  SUth  Cir- 
cuit; to  forecast,  as  best  It  might,  what  the 
scope  and  effect  ot  tbe  decision  of  this  court 
In  the  New  Zork  case  would  be  upon  tbe 
ri^ts  of  tbe  parties  as  determined  In  tbe 
Ohio  case,  and,  having  r^ard  to  the  rights 
of  the  plaintiff  and  the  conduct  of  tbe  de- 
fendants, whether,  after  four  years  of  ob- 
viously very  strenuous  litigation,  the  ac- 
counting should  be  further  delayed  by  the 
prospect  that  the  decision  of  this  court 
might  render  tbe  results  of  It  valueless. 

Mandamus  is  an  extraordinary  remedy, 
to  be  resorted  to  for  the  purpose  of  securing 
Judicial  action,  not  for  determining  in  ad- 
vance what  that  action  shall  be.  In  r^  Rice, 
165  D.  S.  886,  16  Sup.  Ct.  149,  89  L.  Ed.  198. 
It  may  not  be  resorted  to,  as  tbe  petitioners 
seek  to  resort  to  It  here,  for  tbe  purpose  ot 
controlling  minor  orders  made  in  the  con- 
duct of  Judicial  proceedings,  and  tbe  fact 
that  the  result  of  litigation  may  possibly  be 
such  that  Interlocutory  proceedings  tak«k 
may  not  prove  of  value  Is  not  a  sufficient 
reason  for  calling  tbe  writ  Into  use  for  tbe 
purpose  of  forbidding  such  proceedings,  even 
though  the  cost  of  them  cannot  be  recovered 
from  the  opposing  party  or  even  tbougtt 
the  order  cannot  t>e  reversed  on  error  or  ap- 
peal. Ex  parte  Newman,  14  Wall.  102,  105, 
168,  20  L.  Ed.  877.  This  from  American 
Construction  Co.  v.  Jacksonville,  Tampa  ft 
Key  West  Railway  Co„  148  U.  S.  372,  370, 
IS  Sup.  Ct  758,  761  (37  L.  Ed.  486),  U  sharp- 
ly pertinent  to  tbe  application  before  ns:  t! 
""Least  of  all  can  a  writ  of  mandanius  bf  • 
granted  to  review  a  ruling  or  Interlocutory  or- 
der made  in  the  prepress  ot  a  cause ;  for,  as  cb- 
served  by  Chief  Justice  Marsball,  to  do  this 
'would  be  a  plain  evasion  of  tbe  provisioii  of  tbe 
act  of  Congress  that  Bnal  Judgments  only  should 
be  brougbt  before  this  court  for  re-eiamination' ; 
would  Introduce  tbe  supervising  power  ot  this 
court  Into  a  cause  while  depeuiliiig  Id  an  in- 
ferior court,  and  prematurely  to  decide  It':  would 
allow  an  appeal  or  writ  of  error  upon  tlie  same 
guestloD  to  be  'repeated,  to  tbe  great  oppression 
of  tbe  parties';  and  'would  subvert  our  whole 
system  of  Jurisprudence.' " 

Tile  petitioners  have  misconceived  tbe 
scope  and  aivUcabliltT  ot  tbe  remedy  of 
mandamus,  and  the  rule  Is 

Dlscbar^d  and  the  petlti<»i  diamlssed. 
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No.  177. 

1.  CouBTS  <&=>36G(I)— Fbokbai.   Cotjbtb— Dc- 

CISIOSS   or  STiTl   COUBT— COHnBPCTIOH   Of 

Stattttk, 
While  the  national  Supreme  Coart  follows 
the  decision  of  the  state's  highest  court  u  to 
meaning  of  b  state  Oil  Inspection  Law,  the  name 
given  the  statute  U  not  conclusire,  but  It  must 
be  judged  br  iu  Deceaaar;  effect,  and,  U  tb&t 
is  to  violate  the  national  Constitution,  the  law 
must  be  declared  Told. 

2.  CouuEBci  «=>S1— Statx  Oil  InsPEcnon 

Law— BUBDBH   OF  INTEB8TATE  COUUZBCB. 

The  Oil  Inspection  Law  of  Washington  is 
vlolatiTC  of  the  commerce  clauaa  of  tbe  federal 
CoDStitntlon  aa  impiisiDg  a  direct  burden  on 
Interstate  commerce,  in  case  of  oila  brougbt  In 
from  another  Btate;  tbe  iuapectlon  fees  wbich 
tnnat  be  paid  before  the  importer  can  sell  beinji, 
as  shown  br  tbe  rerenue  jrielded,  groasly  In  ex- 
«eaa  of  cost  of  inspection. 


Ai!tlon  by  the  Standard  OtI  Comp&nr 
.against  H.  T.  Graves,  iodlTldually  and  as 
Commissioner  of  Agrlcolture  of  tbe  State  of 
Washington.  Judgment  for  plaintiff  was  re- 
.  versed  by  tbe  Supremo  Court  of  WaaMoston 
<94  Wash.  291,  162  Pac.  CSS),  and  plaintiff 
brlDjs  error.    Reversed. 

Messrs.  Oscar  Sutro,  of  San  FrancUco,  Cal., 
Elcbard  A.  Balllnger,  of  SeatUe,  Wash.,  B. 
8.  PUlsbniT.  of  San  Frandsco,  Gal.,  Alfred 
Battle  and  Brace  C.  Sbotts,  both  of  Seattle, 
Wash.,  and  F.  D.  Madison  and  Alfred  Sutro, 
both  ot  San  Frandsco,  CaL,  for  plalntlfl  In 
«m>r. 

Uessrs.  L.  L.  miompson,  W.  T.  Tanner,  and 
Qlenn  J.  Fnlrbroob.  all  ot  Olympla,  Wash,, 
for  defendant  In  error. 
8 

7     *Mr.  Justice  DAX  deliveied  the  opinion  of 
tbe  Coart 

Plaintiff  In  error  flled  a  complaint  and  an 
amended  complaint  la  the  saperior  court  of 
nmrston  county,  Washington,  to  enjoin  the 
collection  of  tees  prescribed  by  the  Oil  In- 
spection Act  of  that  state  upon  the  ground 
that  the  statute  was  In  contravention  of  the 
Constitution  of  the  United  States.  The  supe- 
rior court  held  the  law  to  t>e  unoonstltntlanal. 
Upon  appeal  the  Supreme  Court  of  Washing- 
ton reversed  the  JudgmaiL  94  Wash.  291, 
162  Pac.  658. 

The  statute  is  the  "State  Oil  Inspection 
Law"  <Laws  1907,  p.  412)  of  the  state  of 
Washington.  Its  provisions  are  thus  sam- 
marlzed  In  the  opinion  ot  the  Supreme  Court 
of  the  state; 


"The  inspection  law  referred  to  la  the  com- 
plaint was  first  passed  during  the  legislative 
session  for  the  year  1905  (Laws  1905,  p.  310). 
That  act  was  amended  In  1907,  and  will  be 
found  in  chapter  192  of  tbe  Laws  of  1907,  p. 
413  (Rem.  Code,  {  0061  et  seq.).  Section  3 
(Id.,  I  6052)  of  this  act  proridea  that  all  gaao-S 
line,  benzine,  distillate  or  'other  volatile  product  7 
of  petroleum  intended  for  use  or  consumptiau  in 
this  state  for  lUnminating,  manufacturing,  do- 
mestic or  power  purposes,  "before  being  sold  or 
offered  for  aale,'  shall  be  inspect!^  by  tbe  stats 
oil  inspector  or  his  depnties.  Wben  the  inspec- 
tion is  made,  a  certificate  is  to  be  lasued,  and 
the  barrel  or  receptacle  which  contains  the  oil 
must  be  labeled  or  branded.  Section  4  (Id.,  | 
eOSS)  of  the  act  contains  a  schedule  of  the  fees 
wbich  shall  be  paid  for  the  inspection.  Section 
6  (Id.,  I  6055)  provides  tliat  if  any  person  oF 
persons,  whether  manufacturer,  vender  or  deal* 
er,  or  as  agent  or  representative  of  any  mann- 
facturer,  vender  or  dealer,  'shall  sell  or  attempt 
to  sell'  to  any  person,  firm  or  corporation  in 
this  state,  any  illuminating  oil,  gasoline,  ben- 
sine,  diatillate  or  any  volatile  product  of  petro- 
leum. Intended  for  use  or  consumption  within 
this  state,  that  has  not  been  Inspected  and 
branded  according  to  the  provisions  of  tbe  act, 
'shsU  be  guilty  of  a  misdemeanor.'  By  the 
Laws  of  1913,  chapter  60,  p.  196  (Rem.  Code, 
I  3O0O-1  et  aeg.),  it  was  made  tbe  duty  of 
the  commissioner  of  agrlcultore  to  exercise  all 
tbe  powers  and  perform  all  the  duties  nblch,  by 
tbe  law  of  1907,  were  vested  in,  and  required  to 
be  performed  by,  the  atate  oil  inspector." 

The  case  was  heard  upon  demurrer  to  the 
amended  complaint. 

Ammig  other  things,  the  amended  com- 
plaint set  out: 

"Plaintiff  is  engaged  In  the  state  of  Califoi^ 
nia  in  the  business  of  producing  and  buying 
crude  petroleum  oil,  and  of  manufacturing  and 
refining  the  aame,  and  of  abipping  products  of 
such  manufacture,  to  wit,  illuminating  oils, 
gasoline,  distillate  and  other  volatile  producta 
ot  petroleum  from  its  reGncrles  in  California 
into  the  stattt  of  Wasfaington,  where  the  same 
are  sold  by  this  plaintiff  in  large  quantities  for 
use  and  consumption  in  the  state  ot  Washington, 
for  illuminating,  manufacturing,  domestic  andn 
power  purposes.  None  of  tbe  products  herein-8 
before  'referred  to  are  manufactured  by  plafaitlfl* 
in  the  State  of  Washington,  but  all  of  said  prod- 
ucts are  shipped  into  said  state  from  the  stats 
of  California. 

"The  plaintiff  maintains  In  the  state  of  Wash- 
ington wharves  and  docks,  tanks,  warebouBes. 
buildings,  machinery,  horses  and  wagons,  and 
other  equipment  for  receiving,  shipping,  han- 
dling, selling  and  otherwise  distributmg  aaid 
products  shipped  as  aforesaid  from  the  state  of 
California  into  the  state  of  Washington." 

Hie  fees  collected  under  tbe  Inspection  acts 
are  set  out  in  the  amended  bill  of  complaint: 

The  total  receipts  from  tbe  fees  collected  vn- 
der  said  statute,  chapter  192  of  the  Laws  of 
1007,  and  chapter  161,  Laws  of  190S,  of  the 
state  of  Washington,  for  tbe  Inspection  therdn 
provided  for  of  said  products  mentioned  In  said 
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lawi  Intended  for  sale  or  coDanmptloQ  In  ttita 
■tate,  and  the  total  disbaraementa  in  coniiMtlon 
with  the  collection  tbereof,  and  in  connection 
with  the  BdminiBtration  ol  laid  laws,  and  the 
net  revenue  from  Bach  receipt!  during  the  fol- 
lonins  year!  hare  lespectivel;  been  the  follow- 
inc: 


DMtM. 


I.  Dlsb 


June  to  to  Dm.  SI.  19D6 

|S.B9(.» 

H.»n.70 

ru.u 

Jin. 

1  to  Doc.  SI,  1»M. 

tt,mM 

W.S10.8O 

t2.329.DS 

Jan. 

.  to  Deo.  SI,  1907.. 

fU.I)84.» 

17,651.70 

S11.S32.&1 

Jan. 

m,«i».u 

t3.8MJ7 

Bt.SOB.04 

J«n.ltoDec.Jl.  1909. 

nt.-nt.vi 

W.8IK.90 

»1B.»9«.77 

Jan. 

1  to  Dec.  SI.  1910. 

ttt.n*.M 

ta,4SB.OO 

f:«,T«.»t 

Jan. 

1  to  Deo.  n,  1911. 

t3a,}«.u 

tS,TB£.U 

129,581.57 

Jan. 

ltoD»o.«.19U. 

t48,«9.7S 

tS.9W.80 

»M,<!8.»J 

Jan. 

1  to  DSC  SI,  ISIS. 

»5I,gllJl 

*a,«iS.W 

t42.K7.9l 

Jan. 

1  to  Dm.  si.  Itl4. 

r»j»s.M 

»S,BBS.75 

tT0.78B.91 

tt8t,7TSJI]    |S0,1I»JT    t2U,«71.n 

^      It  thos  appears  that  the  expense  of  admln- 

i  iBtration  of  the  statntee  from  1900  to  1914 

"  wa«  980,1(337.    The  total  •rec«lptB  for  the 

ume    time    |3S0,7T6.S0,     a     difference    of 

|2SS,6T2.83. 

It  fa  contended  by  the  plalntUT  Id  error 
that  this  Inspection  law  rlolates  the  com- 
merce clanse,  article  1,  |  S,  of  the  Constitu- 
tion of  the  Trnlt«d  States.  In  that  It  directly 
bardena  snch  commerce  by  Imposing;  inapeo- 
tlm  taxes  far  In  excess  of  the  coat  of  inspec- 
tion. The  Supreme  Conrt  of  the  state  held 
that  the  tax  was  nottipon  property,  bat  coald 
be  snstatned  as  an  excise  or  occupation  tax 
upon  the  business  of  selling  oil  within  the 
Btat&  The  reason  giyen  by  the  court  for 
holding  that  the  tax  could  not  be  upheld  as  a 
property  tax  rested  upon  provisions  of 
the  stale  Constitntlon. 

[1]  While  this  court  follows  the  dedslons 
of  the  highest  court  of  a  state,  aa  to  the 
meaning  of  statutes  In  cases  of  this  character, 
the  name  glyen  to  the  statnte  Is  not  concln- 
Hlve.  It  must  be  Judged  by  its  necessary 
effect,  and  If  that  Is  to  violate  the  Constltn- 
tlon  of  the  United  States,  the  law  mnst  be 
declared  void.  Minnesota  v.  Barber,  136  D.  8. 
813.  819, 10  Sup.  Ct.  862,  34  L.  Ed.  «S6;  Crew 
Lnttb  T.  Fennsylvanta,  24fi  V.  8,  292,  294,  38 
SvpL  Ct  126.  62  L.  Ed.  295,  and  cases  dted. 
[I]  That  the  state  may  pass  proper  Inspec- 
tion laws  for  oils  brought  Into  Its  borders  In 
Interstate  commerce,  there  can  be  no  gnes- 
tlon.  But,  taking  the  allegations  of  the  com- 
plaint to  be  true,  as  we  must  for  present  pur- 
poses, the  cost  of  the  inspection  was  greatly 
less  than  the  tax  Imposed.  The  general  prin- 
ciple that  a  state  may  not  impose  burdens 
upon  interstate  commerce  Is  so  well  settled, 
and  has  been  so  often  declared  in  the  opin- 
ions of  this  court,  that  a  repetition  of  the 
reasons  which  have  Induced  these  decisions 
would  be  superQuoua.  In  this  case 
amended  complaint  alleges  that  the  otla 
were  shipped  Into  Washington  from  Califor- 
nia. They  are  brought  thero  for  sala  This 
right  of  sale  aa  to  auch  Importations  Is  pro- 
tected to  the  Importer  by  the  federal  Consti- 
39  8oi-.Cr.-21 


tutlon,  certainly  while  tbe  same  are  In  theg 
orlglDal  'leceptacles  or  containers  In  which* 
fhey  are  brought  Into  this  state.  Under  this 
law  the  oils  cannot  be  lawfully  sold  at  all  un- 
til the  Importer  has  paid  the  Inspection  fees 
provided  In  the  statute,  after  Inspection. 
That  Inspection  fees,  so  grossly  In  excess  of 
the  cost  of  Inspection  Imposed  upon  articles 
brought  Into  the  state  In  Interstate  commerce 
are  unconsUtutlonal,  was  held  In  Foote  v. 
Maryland,  232  U.  S.  494,  34  Sup.  Ct  377,  53 
L.  Dd.  S98.  In  that  case  the  plaintiffs  were 
engaged  In  the  business  of  packing  oysters  In 
the  dty  of  Baltimore,  and  brought  large 
quantities  In  from  the  state  of  Maryland  and 
also  from  the  waters  of  the  states  of  Virginia 
and  New  Jersey.  Ttiese  oysters  were  inspect- 
ed In  Baltimore,  where  they  were  unloaded 
from  vessels,  by  officials  appointed  under  the 
proTlslona  of  the  Maryland  act  which  fixed 
an  inspection  fee  of  one  cent  per  bushel  to  be 
paid  one-half  by  the  seller  and  one-half  by 
the  buyer.  The  casa  was  brought  to  this 
cotirt  upon  the  ground  that  the  inspection  fee 
was  excessive,  and  a  burden  upon  Interstate 
commerce,  and  levied  an  unlawful  tax  upon 
goods  shipped  Into  Maryland  from  other 
states.  It  was  held  that  In  view  of  the  ex- 
cessive natun  of  the  Inspection  fees  the  re- 
quirement of  the  payment  thereof  necessarily 
Imposed  a  burd^  upon  Interstate  c<Knmercs 
in  excess  of  the  expenses  of  inspection,  and 
that  the  act  was  therefore  void.  The  subject 
was  fully  considered  In  an  oplnitm  by  the 
lata  Mr.  Justice  Lamar,  speaking  for  tUa 
court,  and  after  recognizing  the  power  of  the 
state  to  impose  reasonable  inspection  fees, 
and  that  such  leglBlatlon  will  not  be  declared 
void  unless  the  fees  are  obviously  and  largely 
b^ond  what  is  needed  for  the  cost  of  Inspec- 
tion, he  said : 

"If,  therefore,  it  la  shown  that  the  fees  ore 
disproportionate  to  the  service  rendered,  or  that 
they  include  the  coat  of  something  beyond  legit- 
imate Inspection  to  determine  quality  and  con- 
dition, the  tax  must  be  declared  void  became  ■ 
such  costs,  by  necessary  operation,  obstruct  the  g 
freedom  of  commerce  among  *the  statE*.  Mc-* 
Lean  v.  Denver  A  Hlo  Grande  H.  R.  Co.,  208 
U.  S.  38  [27  Sup,  Ct.  1, 51  L.  Ed.  78] ;  Brimmer 
V.  Rebmtid,  138  D.  S.  78,  83  [11  Sup.  Cl  213, 
8D  Ia  Ed.  861];  Postal  Telegraph-Cable  Co. 
V.  Tajlor.  182  U.  S.  64  [24  Sup.  CL  208,  48  L. 
Ed.  342];  Pstapeco  Co.  v.  North  Carolina, 
171  U.  S.  345,  354  [18  Sup.  Ct  862,  43  L.  Ed. 
1911;  Red  'C  OU  Co.  v.  North  Carolina,  222 
U.  S.  380,  394  [32  Sup.  Ct  152.  56  L.  Ed.  240] ; 
Savage  v.  Jones,  225  U.  S.  501,  504  182  Sup. 
Ct  715,  56  L.  Ed.  1182]." 


The  prlnclplea  stated  In  Foote  v.  Maryland 
were  recognised  In  Pure  Oil  Co.  v.  Minnesota, 
decided  by  this  court  at  this  term.  248  U.  S. 
158,  3D  Sup.  Ct.  35,  63  L.  Ed.  180.  The  Inspec- 
tion fees  there  in  question  were  held  not  ex- 
cessive, and  we  said  (248  U.  S.  page  162,  89 
SDp.CtpaBe3T,e3L.Ed.l8n):      qqq,.^ 
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"Bat,  If  neli  loapectioa  charge  abould  be  ob- 
tIouiIt  and  largel;  in  ezceia  of  the  coat  of  in- 
■pection,  the  act  will  b«  declared  Toid,  because 
conatituting,  In  Its  operatioti,  an  obstruction  to 
and  burden  upon  Uiat  commerce  among  the 
atatca  the  excluiive  regulation  of  whicb  ia  com- 
mitted to  Congren  b;  the  Constitution." 

It  is  said  tltat  the  Foote  Case  did  not  over- 
rule the  previous  case  of  General  Oil  Co.  v. 
Grain,  209  U.  S.  211,  28  Sup.  Ct.  475,  62  L.  Ed. 
754,  and  that  the  prtndplea  of  that  case 
should  be  coatroUlsK  hero.  In  the  Craln 
Case  this  court  sustained  a  tax  upon  oil 
which  had  been  removed  from  tue  tank  cars 
In  which  tt  was  transported  Into  Tennessee, 
and  which,  although  destined  for  points  be- 
yond Tennessee,  was  tben  In  storage  In  that 
state.  Tbe  distinction  between  that  case  and 
the  one  now  under  consideration  la  obvious. 
Bacon  V.  Illinois,  227  U.  S.  504,  33  Sup.  Ct. 
2DB,  57  L.  Ed.  615,  la  also  relied  upon.  In 
tliat  case  this  court  sustained  a  property  tax 
npon  grain  brought  from  another  state,  bat 
taken  from  the  carrier  and  held  by  tbe  own- 
er In  Illinois  with  fnll  power  of  disposition 
In  that  state,  and  altbougb  intended  to  be  ol- 
tlmately  forwarded  to  a  point  beyond  the 
atate;  tbe  property  tax,  after  a  review  of  the 
previons  decisions  of  thia  court,  was  sustain- 
ed. 

We  readi  the  conclusion  that  the  statute 
■ImposlnK  these  excessive  inspection  fees.  In 
Sthe  manner  stated,  upon  all  sales  of  oils 
^bronstat  Into  the  state  In  interstate  *  commerce 
nacoMailly  Inqiosea  a  direct  huraen  upon 
■ndi  commerce,  and  la  therefore  violative  of 
the  commerce  clause  of  the  federal  Constitu- 
tion. We  may  remark  that  the  conclusion  at 
which  we  have  arrived  has  been  reached  by 
the  Supreme  Courts  of  North  Dakota  and 
Ohio.  Barttis  Northern  Oil  Co.  v.  Jackman, 
29  N.  D.  236,  ISO  N.  W.  S76;  Castle  v.  Ma- 
son. 91  Ohio  St.  2Se,  110  N.  E.  463,  Ann.  Caa. 
1817A,  164. 

It  follows  that  the  Judgment  of  the 
Supreme  Court  of  Washington  must  be 

Beversed. 


.  UNITED   STATES. 


UiraiCD  States  ^a97— Gt-uu  AoAinsr— Use 
OF  Patent— FEniBAL  Bhplot^— Disco  vest 
"Dt;aiNQ  Tna  of  EupLOTMEnr  or  Sesv- 

lOE." 

Tbe  exception  by  Act  June  25,  1910  (Comp. 
8l  I  9465),  from  rigbt  to  recover  from  Unit- 
ed States  for  use  by  it  without  license  of  pat- 
ented invention,  of  a  case  wbera  the  device  was 
discovered  or  invented  by  a  Kovernment  emiilnyS 
"daring  tbe  time  of  his  employment  or  service," 


appilea  vhere  b«  completed  hta  Invention  dun'nz 
Biicli  time,  tboiigb  his  work  tbereon  was  out- 
side hours  of  duly. 

Appeal  from  the  Court  of  Claims. 

Suit  by  David  F.  Uoore  against  tlie  United 
States.     From  Judgment  for  dofeitdont  (5'-' 
Ct.  CI.  532),  plaintiff  appeals.    AUirmed.         } 
*  Messrs,  Samuel  Herrick  and  Rufus  S.  Day,* 
both  of  Wnshiugton,  D.  C,  for  appellant. 

Mr.  Assistant  Attorney  QeneriLl  Frierson. 
for  the  United  States. 

Mr.  Justice  Clarke  delivered  the  opinion 
of  the  Court 

The  appellant  sued  the  United  States  In 
the  Court  of  Claims  to  recover  coinpeusatlon 
for  the  use,  without  license  or  lawful  rl^'lii. 
of  a  tool,  which  waa  covered  by  Un^eU 
States  letters  patent,  of  which  he  was  the 
owner.  In  his  amended  petition  he  alleged 
that  during  the  years  1803  to  1914,  Inclusive, 
be  Ittvented  the  tool  In  question,  which 
was  adapted  to  be  used  "as  a  reefing  iron  on 
the  decks,  sides  and  bottoms  of  vessels  where 
wood  caulking  Is  done"  ;  that  he  entered  the 
employment  of  the  government  as  a  woo^ 
caulker  In  a  navy  yard  on  March  2^  i9U, 
and  continued  therein  nntll  I^  16,  1914; 
"that  during  the  month  t,i  May,  1914,  your 
petitioner,  after  •xpeDding  a  great  deal  of 
time,  iabo;  ^nd  study,  completed  his  Inven- 
tion" of  Qi£  tool  afterwards  patented ;  and 
that  during  the  hours  of  bis  employment  by 
the  govemmrait  he  did  not  do  any  work  upon 
his  invention,  but  that  such  work  as  was 
performed  upon  it  sabsequent  to  March  26, 
1913,  when  he  entered  tbe  government  era- 
ploy,  was  performed  at  his  home  during  his 
absence  from  duty  In  tbe  navy  yard.  For  the 
extensive  use  which  the  government  had 
made  of  the  tool  he  prayed  for  compensa- 
tion, which  had  been  demanded  and  refused. 

The  appellant  can  maintain  such  a  suit. 
If  at  all,  only  by  warrant  of  the  net  of  Con- 
gress, approved  June  25,  1910  (36  SUt.  851, 
c.  423  [Comp.  St.  I  9465]}.  This  act  provides 
that  whenever  any  Invention  described  In 
and  covered  by  a  patent  fr<»n  the  United 
States  shall  hereafter  be  used  by  the  United 
States  without  the  license  of  the  owner  J 
thereof  or  lawful  'right  to  use  the  same,* 
such  owner  may  recover  reasonable  compen- 
sation for  BUdi  use  by  suit  In  the  Court  of 
Claims. 

Of  the  three  provisos  in  the  act  the  third 
(me  is  applicable  to  this  case  and  reads: 

"And  provided  further,  (3)  that  the  benefits  of 
thii  act  sball  not  Inure  to  any  patentee,  who, 
when  he  makes  such  claim  ia  in  tbe  employment 
or  service  of  the  government  of  tbe  United 
States;  or  tbe  ssEisnee  of  any  such  patentee; 
nor  abail  this  act  apply  to  any  device  discov- 
ered or  invented  by  such  employ^  during  the 
time  of  his  employment  or  service." 
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nia  anwllant  wm  not  sctnallr  In  the  em- 
ploy of  ttu  gorenunent  when  he  made  bla 
dalm  by  bringing  salt,  but  tbe  Conrt  of 
OlBlma  dismissed  Us  petition  for  want  of 
Jurisdiction  on  the  ground  that  It  showed 
on  Its  face  that  the  device  was  discovered 
during  the  time  h«  was  In  the  employment 
or  service  of  the  government,  and  that  there- 
fore the  case  fell  within  the  third  proviso  of 
the  act 

This  decision  la  bo  obviously  right  that  dis- 
cussion of  It  would  be  superfluons.  The  act 
of  Congress  must  be  read  "according  to  the 
natural  and  obvious  Import  of  the  language, 
without  resorting  to  subtle  and  forced  con- 
struction for  the  pnrpose  of  either  limiting 
or  extending  its  operation."  United  States 
V.  Temple,  lOB  U.  S.  97,  99  (26  L.  Ed.  967). 
No  matter  what  the  appellant  may  have  done 
prior  to  May,  1914,  it  was  in  that  month, 
he  avers,  that  he  completed  his  invention, 
and  during  the  whole  of  that  month  he  was 
In  the  employment  or  service  of  the  govem- 
meot.  To  give  the  effect  contended  for  to 
the  allegattoD  that  the  appellant  confined 
his  worb  on  his  Invention  to  the  hours  when 
fas  was  not  actually  on  duty,  but  while  be 
was  In  the  government  employ,  would  be  to 
amend  the  statute,  not  to  construe  or  inter- 
pret It 

The  Judgment  of  the  Court  of  Claims  Is 

Affirmed. 


No.  406. 

iHTOXtc&TUta    LiQTTOVS    «=i-l3S— Tbattsfos- 
TATiOB   "Into"  State— Reid  AuEnoiiENT. 
The   Beed   Amendment    (provision    of    Act 
March  8.  1917,  )  S  [Comp.  St.  191S,  i  8739a1), 
prohibiting   transportation   of   liquor   in   inter- 
state  commerce   "into"    any   state   which    pro- 
hibits  the  manufacture,  etc.,  does  not  iadude 
the  movement  through  sach  state  Into  another. 
[Bd.  Note— For  other  deSnitioni,  see  Words 
and  Phrases,  First  and  Second  Series,  Into.] 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  tor  the  Western  District  of  Vir- 
ginia. 

Indictment  against  Bomer  Gudger  for  vio- 
lation of  the  Reed  Amendment  was  quashed, 
■nd  the  United  States  brings  error.    Affirmed. 

Mr.  Assistant  Attomer  Oeneral  Frlerson, 
for  the  United  States. 

Mr.  Joseph  S.  Qraydon,  of  Cincinnati,  Ohio, 
for  defendant  ta  error. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 


Virginia  being  a  state  which  prohibiti  the 
manufacture  or  sale  therein  of  intoxicating 
liquors  for  beverage  purpoaea,  the  defendant 
In  error  was  Indicted  for  having  transported 
Into  that  state  an  enumerated  quantity  of 
whisky  in  violation  of  the  provision  In  sec- 
tion 6  of  the  Poet  <^ce  Appnvrlatlon  Act 
of  March  3, 1917,  hnown  as  the  Keed  Amend- 
ment 39  Stat  loss,  1069,  a  162  (Comp.  St. 
1918,  I  8739a).  For  the  purposes  of  a  mo- 
tion to  qnaah,  the  United  States  attorney  fur- 
nished a  bill  of  particulars  of  the  evidence 
which  the  government  Intended  to  offer  to 
sustain  the  Indictment,  and  the  defendant 
also  made  admissions  which  were  recited  In^ 
such  bUL  The  motion  to  quash,  as  elncldat-& 
ed  *by  the  bill  of  particulars,  was  granted  on* 
the  ground  that  the  statute,  when  rightly 
construed,  did  not  embrace  the  acts  charged. 
The  United  States  prosecutes  error. 
The  case  stated  by  the  court  below  Is  this: 
"That  the  defendant  was  a  passenger  on  a 
railroad  train  from  Baltimore,  Md.,  to  Ashe- 
villa,  N.  C,  and  that  while  the  train  was  tempo- 
rsrily  stopped  at  the  station  at  Lynchburg,  V*., 
he  was  arrested,  his  baggsse  examined,  and  it 
was  found  that  he  bad  in  his  valise  some  seven 
quarts  or  more  of  whisky.  The  particulars 
show  dearly  that  the  evidence  will  be  that  ha 
had  no  intention  of  leaving  the  train  at  Lynch- 
burg or  at  any  other  point  In  Virginia,  and 
that  hfs  sole  intendoii  was  to  carry  the  liquor 
with  him  into  the  state  of  North  Carolina  to 
be  there  used  as  a  beverage." 

In  addition  to  these  facta  we  observe  that 
the  bill  of  particulars  contained  this  recital: 

"The  charge  in  the  Indictment  that  the  de- 
fendant caused  to  be  trauaported  liquor  to 
Lynchburg.  In  the  state  of  Virginia,  has  no  oth- 
er foundation  than  the  tact  that  he  was  arrest- 
ed while  the  train  was  stopped  at  the  railroad 
station  at  Lynchburg,  Va.,  and  while  he  was 
en  route  to  AaheTilla,  N.  0.* 

The  bill  stated  besides,  that  the  accnsed 
was  traveling  on  a  through  ticket  from  Bal- 
timore to  Ashevllle  end  return. 

Under  this  state  of  tacts  we  think  the  court 
was  clearly  right  In  quashing  the  Indictment, 
as  we  are  of  opinion  that  there  Is  no  ground 
for  holding  that  the  prohibition  of  the  stat- 
ute against  transporting  liquor  in  Interstate 
commerce  "Into  any  state  or  territory  the 
laws  of  which  state  or  territory  prohibit  the 
manufacture,"  etc,  Includes  the  movement 
in  Interstate  commerce  through  such  a  state 
to  another.  No  elucidation  of  the  text  Is 
needed  to  add  cogency  to  this  plain  meaning,  ^ 
which  would,  however,  be  reinforced  by  theg 
context  If  there  were  need  'to  reaort  to  It* 
since  the  context  makes  clear  that  the  word 
"Into,"  as  used  In  the  statute,  refers  to  the 
state  of  destination,  nod  not  to  the  means  by 
which  that  end  Is  reached,  the  movement, 
through  one  state  as  a  mere  Inddeat  of  trnns- 
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•portatim  to  tbs  state  Into  whldi  It  U  elilp- 
pet 

The  snggesUon  made  la  argument  tliat,  al- 
tbough  the  personal  carriage  of  Uquor 
through  one  state  as  a  means  of  canTltig  It 
beyond  Into  anotber  state  violates  the  stat- 
ute, It  does  not  Decessarll;  follow  that  trans- 
portation bj  common  carrier  tbrough  a  state 
for  a  like  purpose  would  be  euch  violation, 
becanse  of  the  more  facile  opportunity  In  the 
one  case  than  In  the  other  for  vloliitlng  the 
law  o(  the  state  through  which  the  Uqu< 
carried,  Is  without  merit.  In  last  analysis 
It  but  Invites,  not  a  construction  of  the  e 
ute  as  enacted,  but  an  enactment  by 
stmctlon  of  a  new  and  different  statute. 

Affirmed. 


.  UNITED  STATES. 


No.  417. 

1.  Asur  AiTD  Natt  4=>1— RKOTn^Tio^B  roB 
Health. 

Congresi  has  autbarity  to  make  rules  and 
regiilBtloni  for  protection  of  the  bealtb  and  wel- 
fare of  those  composinK  the  annles  raited  by  It. 

2.  ConsrrruTioKAL  Law  ^=362— Dxuioatioh 

DF  POWBB. 
Coagress  may  leave  details  to  the  regula- 
tion of  the  bead  of  a  department,  as  In  Act 
May  18,  1917,  f  IS  (Comp.  St.  1918.  |  301%). 
antiiorizing  and  directing  the  Secretary  of  War 
to  do  everything  by  him  deemed  neceEsary  to 
prevent  brothels  witbin  such  distances  as  be 
deems  needful  of  a  military  camp,  and  declare 
Ing  a  punishment  for  any  one  violating  any  reg- 
ulation Issued  to  carry  oat  the  object  and  pur- 
pose of  the  section. 

In  Error  to  the  District  Court  of  the 
United  States  tor  the  Southern  District  of 
Georgia. 

D.  a.  HcKlnley  and  J.  L.  Bray  were  con- 
victed for  violation  of  a  regulation  of  the 
Secretary  of  War,  and  bring  error.  Af- 
firmed. 

Mr.  Robert  Douglas  Feagln,  of  Uacon,  Oa., 
for  plaintiffs  In  error. 

Mr.  Assistant  Attorney  General  Porter  and 
Mr.  W.  C.  Herron,  of  Washington,  D.  C,  for 
t  tbe  United  States. 

*  'Memorandum  opinion  by  direction  of  the 
Court,  by  Mr.  Justice  DAT. 
Plaintiffs  In  error  were  indicted,  convicted. 

and  sentenced  upon  an  Indictment  Id  the  Dis- 
trict Court  of  the  United  States  (or  the  South- 
ern District  of  Georgia  for  violation  of  a 


regulation  of  the  Secretary  of  War  made  un- 
der the  authority  of  the  Act  of  Congress  of 
May  18.  1917.  c.  15,  |  13,  40  Stat.  83  (Comp. 
St  1918,  I  201&b).     This  statute  proTidcs: 

"The  Secretary  of  War  U  hereby  authorised, 
empowered,  and  directed  during  tbe  present  war 
to  do  everything  by  him  deemed  necessary  to 
suppress  and  prevent  tbe  keeping  or  setting  vp 
of  bouses  of  ill  fame,  brothels,  or  bawdy  bouses, 
within  such  distance  as  be  may  deem  needful 
of  any  military  camp,  station,  fort,  post,  can- 
tonment, training  or  mobilization  place  and 
any  person,  corporation,  partnersbip.  or  associa- 
tion reeelving  or  permitting  to  be  received  for 
immoral  pnrposci  any  pergon  Into  any  place. 
structure,  or  building  used  for  the  purpose  of 
lewdncBS,  assignation,  or  prostitution  within 
sucb  distance  of  ssid  places  as  may  be  dcaig- 
nated,  or  shall  permit  any  such  person  to  remain 
for  immoral  purposes  in  any  such  place,  struc- 
ture, or  building  as  aforesaid,  or  who  shall 
violate  any  order,  rule,  or  regulation  issued 
to  carry  out  tbe  object  and  purpose  of  this 
section,  shall,  unless  otlicrwise  pnnisbsble  un- 
der the  Articles  of  War,  be  deemed  guilty  of  a 
misdemeaDor  and  be  punished  by  a  fine  of  not 
more  than  S1,000,  or  imprisonment  for  not 
more  than  twelve  months,  or  batli." 

[t]  Plaintiffs  In  error  contend  that  Con- 
gress has  no  constitutional  authority  to  pass 
this  act.  The  Indictment  charged  that  the 
plaintiffs  in  error  did  unlowfully  ke^  and 
set  up  a  house  of  III  fame  within  the  distance 
designated  by  the  Secretary  of  War,  under 
the  authority  of  the  act  of  Congress,  to  wit, 
within  five  miles  of  a  certain  military  station  ^ 
of  the  United  States.  | 

•That  Congress  has  the  authority  to  raise* 
and  support  armies  and  to  make  rules  and 
r^ulatlons  tor  the  protection  of  the  bealtb 
and  welfare  of  those  composing  them.  Is  too 
well  settled  to  require  more  than  tbe  state- 
ment of  tbe  proposition.  Arver  v.  United 
States,  245  U.  S.  360,  38  Sup.  Ct  159,  62  L. 
Ed.  319,  L.  R.  A.  igiSC,  361,  Ann.  Cas.  IDISB. 

8se. 

[I]  Congress  having  adopted  restrictions 
designed  to  guard  and  promote  the  health 
and  eSlcIency  of  the  men  composing  the  army, 
in  a  matter  so  obvious  as  that  embodied  la 
the  statute  under  consideration,  may  leave 
details  to  the  regulation  of  tbe  head  of  an 
executive  department,  and  punish  those  who 
violate  the  restrictions.  This  Is  also  well 
settled  by  the  repeated  decisions  of  tbls 
court  BnttDeld  v.  Stranabnn,  102  U.  S.  4T0, 
24  Sup.  Ct  349,  48  L.  Ed.  S25;  Union  Bridge 
Co.  ».  United  States,  2CH  D.  S.  384,  27  Sup. 
Ct  867,  01  L.  Ed.  523;  United  States  v. 
Grtmaud.  220  U.  S.  506.  31  Sup.  Ct.  4S0,  6* 
L.  Ed.  663. 

The  Judgment  of  tbe  District  Court  U 

Affirmed. 
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No.  201. 

Post  Office  «=>21(4)— Coktbactb  fob  Oaebt- 
iNQ  Mail— ExTBA  Coupe msatioh—Statutc 
Act  March  4,  1913  {Comp.  SL  {  74M),  au- 
tborizinc  Che  PoetmaBtcr  General  to  add  to 
compeusalioa  for  carrying  ol  mails  not  exceed- 
iag  S  per  cent  ol  the  contract  teruis,  on  account 
ot  the  incrensed  weigbt  of  the  parcel  post,  vest- 
ed in  the  Postmaster  General  a  discretion  in 
awarding  compensation,  and  did  not  require  an 
award  of  S  per  cent  on    " 


Appeal  from  tbe  Court  of  Claims. 

Prom  a  Judgment  of  the  Court  of  Claims, 
niBtalulos  the  claim  of  tbe  Atcliison,  Topeka 
A  Santa  Fe  Railway  Compaaj  against  the 
United  States,  tlie  United  States  appeals. 
Beversed  and  remanded. 

See  same  case  below,  52  Ct.  Q.  838. 

Mr.  Assistant  Attorney  General  Brown, 
for  tbe  United  States. 

Mr.  Alexander  Brltton,  of  Washington, 
D.  C,  for  appellee. 

f 

'MeiDorandum  opinion  by  Mr.  Justice  Mc- 
BEYNOLDS. 

During  1910  and  1911  the  appellee  railway 
company  entered  Into  customary  arrange- 
ments n-lth  the  Post  Office  Department  to 
carry  mall  over  a  number  of  routes  for  quad- 
S  rennial  terms  ending  June  30,  1014,  and  1915, 
*  com'pensatton  to  be  based  upon  ascertained 
weights.  While  these  were  in  force,  by  Act 
of  August  24,  1912,  c.  389  (37  SUt  5C7),  Con- 
gress directed  establishment  of  the  parcel 
post  service  without  providing  for  any  ad- 
ditional compensation  on  account  of  the 
large  Increase  in  weights  which  would  surely 
follow. 

The  Postmaster  General  called  attention 
to  the  matter  January  20,  1913:  and  after 
much  consideration  the  following  clause  was 
Incorporated  In  the  Act  of  March  4,  1913,  c- 
143  (37  Stat.  791,  TOT  [Comp.  St.  t  7494]): 

"That  au  account  ot  the  increased  weight  of 
■naUB  resulting  from  the  ensctmoit  of  section 
eiebt  of  the  act  of  August  twenty-fourth,  nine- 
teen hundred  and  twelve,  •  •  •  the  Post- 
master General  !■  authorized  to  add  to  the  com- 
pensation paid  for  transportation  on  railroad 
routes  on  and  after  July  first,  nineteen  hundred 
and  thirteen,  for  tbe  remainder  of  the  contract 
terms,  not  exceeding  five  per  centum  thereof 
per  annum,  excepting  upon  routes  weigbed  since 
January  first,  nineteen  hundred  and  thirteen, 
and  to  be  readjusted  from  July  first,  nineteen 
hundred  and  thirteen,  outil  otherwise  provided 
by  Uw." 


Acting  under  this  prorbrion,  tbe  Postmas- 
ter  General  refused  to  allow  Increased  com- 
pensation of  5  per  centum  upon  all  routes, 

but  apportioned  payments  among  them — nev- 
er in  excess  of  6  per  centum — according  to  a 
carefully  worked  out  formula  which  he  deem- 
ed appropriate.  Appellee  sued  for  the  dif- 
ference between  amount  actually  received 
and  what  it  would  have  received  If  live  per 
centum  bad  been  added.  Considering  his- 
tory of  the  legislation  and  intent  of  Con- 
gress supposed  to  be  indicated  thereby  tbe 
Court  of  Ctalms  held  that  the  act— 
"required  the  Postmaster  General  to  add  6  per 
cent,  to  tbe  compeusstion  being  paid  on  all  ot 
aaid  routes,  and  he  having  failed  to  do  so  that 
the  plaintiff  is  entitled  to  recover  the  difference 
sued  for."  Atchison,  Topekn  &  Santa  F4  Ry, 
Co.  V.  United  States,  62  CL  CI.  338,  301.  J 

•We  are  unable  to  agree  with  this  conclu-* 
slon.  The  language  of  the  enactment  is  clear 
and  we  think  it  vested  in  the  Postmaster 
General  a  discretion  which,  so  far  as  shown 
l)y  the  record,  baa  not  been  abused.  We  are 
not  unmindful  of  the  burden  Imposed  upon 
appellee  nor  of  the  clrcuiuRtiinces  which  lend 
color  to  a  different  conclusion ;  but  these 
are  not  sufficient  to  Justify  a  disregard  of 
the  plain  import  uf  the  words  which  Congress 
detiberntely  adopted. 

The  Judgment  below  must  be  reversed  and 
tbe  cause  remanded  with  direction  to  dis- 
miss the  petition. 

Reversed  and  remanded. 


CORN  PRODUCTS    REFINING  CO.  T. 
KDDr  et  al. 


No.  119. 

1.  CowsTrrnnoirAi.  Law  *=240(1)  —  Foon 
^3>1— Equal  Pkotection  or  Law— Label- 
in  a  Pbopbietabt  Stbupb— Beoulation  of 
State  Boabu. 

Beguletlon  of  state  board,  pursuant  to  Gen, 
St  Kan.  1916.  H  400K-4134,  as  to  labeling  pro- 
prietary foods  and  syrups,  stating  percentage 
of  each  ingredient,  held  not  to  deny  a  matiutsc- 
turer  of  syrup  the  equal  protection  of  the  law; 
there  being  no  discrimination  against  it  or  ita 
products,  or  agaiuat  syrups  as  a  class. 

2.  C^oKsTrroncwAi.  Law  ^=278(4)  —  Due 
Process  or  Law^Labelino  PaopBirrABT 

Regulstion  of  state  board,  pursuant  to  Gen. 
St  Kan.  191S,  ft  408[>-4134,  requiring  label  of 
proprietary  foods  to  state  percentage  of  eadi 
ingredient  docs  not  in  case  of  sj'nip  made  un- 
der secret  formula  and  aotd  under  its  own  d'jt- 
tinctive  name,  amount  to  taking  of  property 
witbout  due  process  of  law,  as  right  of  manu- 
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(tctar«r  to  maluUIn  ncrecy  u  to  hU  com- 
pounds and  proceuei  la  subject  to  right  of  stata, 
in  tba  exercise  of  police  power  and  in  promotion 
vt  fair  dealioBt  to  require  nature  of  product  to 
be  taMj  let  fortli. 

a.  OouBTO    «=3S66a)  —  National    Sdpbehi 
CouBT  — Beviewhtg  Statb  Ooobt— State 

The  national  Supreme  Court,  In  reviewlnf 
a  general  judgment  of  atate  Supreme  Court  tor 
defeudauta  in  action  to  enjoin  atate  officers  from 
enforcing  a  state  law,  and  regulations  tbereun- 
der,  for  labeling  of  proprietary  food,  attacked 
■a  violative  of  the  commerce  clause  and  other 
provisiona  of  the  national  Cooatitutlon,  ia  con- 
<Kmed,  not  with  the  characterization  or  cod- 
atruction  o(  the  law  by  the  state  court,  nor  even 
with  whether  it  was  in  terms  construed,  but 
•olely  witb  the  effect  end  operation  of  tt  aa 
put  in  force  b;  the  stata. 

i.  COIOOtBCK    «=>eO(3)— STATK    RBOULATIOn— 

IiABBLiNO  PBOPRiEtART  Foods. 
Adde  from  federal  leglalatlon,  Qen.  St  Ean. 
1816,  U  4083-1134,  and  regulation  thereunder 
reqab'tng  label  of  proprletarj  foods  to  state  per- 
centage of  each  ingredient,  does  not  contri 
commerce  clause  of  national  Conatitatton. 

S.  CouBTB    <&=>394(1)  —  National    SuFuKitx 

COOBT— Heview  or  State  Court— Autho»- 

iTT  or  BoABD  UNDER  State  Law. 

The  national   Supreme  Court  must  assume 

that  a  regulation  adopted  by  a  state  board,  nnd 

in  effect  sustained  by  the  decision  of  the  statp 

Supreme  Court,  was  within  tlie  authority  of  the 

board  under  a  state  act  authorizing  it  to  adopt 

cegulatioDS   not    Inconsiatent    with    the   atate' i 

law  to  carr;  out  the  act. 

«.  OouRTs    »s304(l)  —  National    Bufbeui 
CoTTBT  — Review  or  State  Court  — Reod- 
lATion  of  State  Boaxd. 
A  regulation  adopted  br  a  state  board  nn 
der  autboritf  of  a  state  statute,  aa  in  effect  de- 
cided bj  atate  Supreme  Court,  must  be  treated 
as  an  enactment  proceeding  from  the  legislati 
power  of  the  state. 

7.  GoiOf^Kni  «=8(10)  —  CoRrucnifo  State 

AUD    rEDERAL    RXODLATIONa   —    l.tWELIWa 

PEOFRiErABT  Foods. 
Regulation  of  state  board,  pursusnt  to  Food 
and  Drugs  Lew  Kan.  (Gen.  St.  191S,  {|  409S- 
4134),  requiring  label  of  proprietary  foods  to 
atate  percentage  of  each  ingredient,  is  not  as 
to  audi  foods  wbile  still  in  interstate  commerce, 
precluded  b;  Food  and  Drugs  Act  June 
1906  (Comp.  St.  if  8717-8728),  for  prevention 
of  misbranding  of  foods  when  the  subject  of 
interstate  commerce,  but  silent  as  to  stating 
percentage  of  Ingredients. 


Action  by  the  Com  Products  Refining  Com- 
pany agattm  V.  Ol  Eddy  and  otbers.  Judg- 
ment for  plaintiff  was  reversed  by  the 
Supreme  Court  of  Kansas  (99  Kao.  63,  163 
Pac.  SIJR,  and  plaintiff  brings  error. 
tlrmed. 


Messrs.  T.  M.  LlUard,  of  Toi>eka,  Kan.,  and  • 
G.  A.  Magaw,  of  Omaha,  Neb.,  for  plaintiff  in 

r.    J.    L.    Hunt,   of   Topeka,   Kan.,   for 
defendants  In  error, 

Mr.  Justice  PITNET  delivered  the  opinion 
of  the  Court. 

Plaintiff  Id  error  <plaintifC  Is  the  original 
action)  Is  a  corporation  which  manufactures 
In  the  state  of  Illinois  a  proprietary  tnble 
syrup  Composed  of  85  per  cent,  com  syrop  or 
glucose,  10  per  cent,  molasses,  and  5  per  cent. 
sorgbum,  and  sells  it  under  the  name  of 
"Mary  Jane"  In  cnna  labeled  as  follows: 
"8  Pounds  Net  Weight 

"Mary  Jane.  a 

"Reg.  D.  S.  Pat  Off.  g 

"'Mary  Jane  is  guaranteed  by  Com  Products  * 
Refining   Co.    to    comply    with    the    Food    aud 
Druga  Act,  June  30,   1906.     Registered  under 
serial  number  2317. 

'Mary  Jane.  A  Table  Symp  Prepared  from 
Com  Syrup,  Molasses  and  Pure  Country  Sor- 
ghum.   Containa  Sulpbur  Dfoiide. 

"M'fd  by  Corn   Products  Refining  Co. 
"General  Offices— New  York,  U.   S.  A." 

Prior  to  the  beginning  of  the  action  plain- 
tiff had  agents  and  representatives  employed 
In  Boll  citing  orders  for  this  syrup  from 
wholesale  merchants  In  the  state  of  Kansas; 
the  orders  being  filled  by  shipping  the  re- 
quired quantity  of  the  syrup  in  Interstate 
conirmerce  In  the  original  sealed  cans  with 
orlgiunl  labels  attached.  Defendants,  who 
are  the  members  of  the  stale  boord  of  health 
of  Kansas,  deeming  "Mary  Jane"  to  be  mis- 
branded  in  several  particulars  within  the 
meaning  of  tba  Food  and  Drugs  Law  of  that 
state  (chapter  266,  Sess.  Laws.  Kan.  1907, 
as  amended  by  chapter  184.  Laws  1909,  em- 
bodied In  chapter  35,  Gen.  Stat.  Kan.  1909 ; 
chapter  32.  Gen.  Stat.  Kan.  1915),  and  regu- 
lations adopted  by  the  board  under  autbority 
of  that  law,  notified  plaintiff's  agents  and 
representatives  and  other  persons  selling  and 
dealing  in  "Mary  Jane"  syrup  that,  unless 
plaintiff  complied  with  regulation  6  of  the 
state  board  b;  attaching  In  a  conspicuous 
place  on  the  outside  of  each  can  sold  or  of- 
fered for  sale  within  the  state  a  label  with 
the  word  "compound"  printed  upon  it,  and 
stating  deSnitely  the  percentage  of  each  Id- 
gredlent  of  which  the  syrup  was  composed, 
they  would  be  arrested  and  prosecuted. 
Similar  warnings  were  communicated  to 
wholesale  and  retail  dealars  who  were  and 
long  had  been  selling  this  syrup  In  Kansas 
under  the  original  brand  and  label. 

Plaintiff  brought  an  equitable  action 
against  the  members  of  the  board  of  health 
In  one  of  the  district  courts  of  the  state, 
setting  up  the  pertioent  facta  alleging  that 
defendants  were  acting  under  the  authority  S 
of   the  state  *law   and  certain  regulations* 
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adopted  by  them  pursuant  to  It,  and  among 
oUietB  regulation  6,  requiring  that  Id  tbe 
case  of  synipB  the  principal  label  should 
state  deflnltelr  the  percentage  ot  each  fngre- 
dlent.  In  the  CEise  ot  campounda,  mixtures. 
Imitations,  or  blends ;  plaintiff  farther  aver- 
ring that  the  state  law  and  the  rt^^atlons 
referred  to,  parUcnlarl?  regulation  8,  wwe 
Told  because  In  conflict  with  the  interstate 
commerce  clauae  (article  I,  |  8)  of  the 
Oonstltutlon  of  the  United  States  and  tbe 
act  of  Congress  of  June  30,  1906  (chapter 
3915,  34  Stat.  768  [Comp.  St.  U  8717-8728]), 
and  also  Id  conflict  with  the  provlsloDS  of 
section  1  of  the  Fourteenth  Amendment,  and 
that  defendants  were  Interfering  with  plaln- 
tllfs  interstate  commerce  and  with  Its  lawful 
boalness  In  the  state  of  Kansas,  thereby 
threatening  plalntlfT  with  great  and  Irrepar- 
able damage,  and  [ira.vinf;  for  an  Injunction. 

Their  general  demurrer  having  t>een  over- 
ruled, defendants  answered  and  the  case 
came  on  (or  hearing,  wltb  the  result  that  the 
district  court  made  a  QiidlnR  "that  all  of  the 
allegations  of  plnlntllTB  petition  are  true," 
and  adjudged  that  there  should  be  a  perpet- 
ual injonctfon  restraining  defendants  from 
interfering  with  the  sale  of  "Itlary  Jane"  in 
the  state  of  Kansas  upon  the  ground  that  It 
was  misbranded  when  sold  under  the  label 
above  referred  to,  and  In  particular  from 
interfering,  because  of  regulatfoD  6,  wltb 
persons  dealing  In  or  eel  ting  the  Byrup,  go 
branded,  within  the  state. 

Upon  appeal  the  Supreme  Court  of  Kansas 
reversed  the  Judgment  with  direction  that 
the  district  court  enter  Judgment  for  the  de- 
fcDdants  (99  Kan.  63,  163  Pac.  615);  and 
the  case  comes  here  on  writ  of  error  under 
section  237,  Judicial  Code  (Act  March  3,  1911, 
c.  231,  36  Stat.  1156  [Comp.  St.  f  1214]),  as 
amended  September  9,  1916  (chapter  448,  3» 
Stat  726>,  upon  the  contention  that  the 
Kansas  statute  and  the  regulatiODs  adopted 
by  the  state  board  puranent  to  it,  as  inter- 
preted and  applied  by  tbe  state  court  of 
last  resort,  are  repugnant  to  the  interstate 
commerce  clause  ot  the  Constitution  of  the 
N  United  States  (article  I,  |  6)  and  to  tbe  due 
>  process  *aDd  equal  protectloD  provisioDs  of 
tbe  Fourteenth  Amendment,  aod  especially 
are  In  coDfllct  wltb  the  federal  Food  and 
Drugs  Act 

UpoD  the  argument  here,  the  attack  was 
centered  upon  the  effect  of  regulation  6, 
which,  so  far  as  pertinent,   reads  as  tcA- 

"ManuIactuTera  of  proprietary  foods  are  re- 
quired to  itats  upon  the  label  tbe  aamea  and 
percentagM  of  the  materialB  used,  so  fsr  as  is 
necesaary  to  secure  freedom  from  adulteration 
and  misbranding:  (1)  In  tbe  esse  ot  syrups,  tbe 
principal  label  sball  state  definitely,  In  conspic- 
uous letters,  tbe  percentage  of  each  ingredient, 
in  the  case  ot  compouads,  miitarei,  tmitBdons, 
or  UcadiL    When  the  name  of  the  syrup  include* 


[1]  It  will  be  convenient  to  deal  Qrst  with 
the  contention  made  under  the  Fourteenth 
Amendment  It  la  not  seriously  Insisted  that 
there  Is  a  denial  of  the  equal  protection  of 
the  lawa,  and  we  see  no  ground  for  sucb  a 
contention.  There  ie  no  discrimination 
against  plalntUT  in  error  or  Its  product,  or 
against  syrups  as  R  class. 

[2]  It  Is,  however,  urged  that  since  platn- 
tKTs  syrup  Is  a  proprietary  food,  made  un- 
der a  secret  formula  and  sold  under  Its  own 
distinctive  name,  and  since  It  contains  no 
deleterious  or  injurious  Ingredients,  the  ef- 
fect of  the  regulotlon  In  requiring  plaintiff 
to  disclose  upon  tbe  label  the  ingredients 
and  their  proportions  amounts  to  a  taking 
of  its  property  without  due  process  of  law. 
Evidently  the  purpose  of  the  requirement  Is 
to  secure  freedom  from  adulteration  and  mis- 
branding; the  mischief  of  misbranding  be- 
ing that  purchasers  may  be  misled  with  re- 
spect to  tbe  wholeeomeness  or  food  value  of 
the  compound.  And  it  la  too  plain  for  ar- 
goment  that  a  manufacturer  or  vendor  has 
no  constitutional  right  to  sell  goods  without 
giving  to  the  purchaser  fair  information  ot_ 
what  It  is  that  is  being  sold.  The  right  of  « 
a  manufacturer  to  maintain  *secrecy  as  to* 
his  componnds  nnd  proce.sses  must  be  held 
subject  to  the  right  of  the  state,  in  tbe  ex- 
ercise of  its  police  power  and  tn  promotion 
of  fair  dealing,  to  require  that  the  nature 
of  the  product  be  fairly  set  forth.  Heath  ft 
Mllllgan  Co.  V.  Worst,  207  D.  S.  333,  303, 
28  Sup.  Ct  114,  52  L.  Ed.  236:  Savage  t. 
Jones,  225  U.  S.  601.  524.  32  Sup.  Ct.  715, 
66  L.  Ed.  1182;  Standard  Stock  Food  Co. 
T.  Wright  226  U.  S.  540.  548,  549.  32  Sop. 
Ct.  784,  58  L.  Ed.  1197 ;  Schmldlnger  v.  Chi- 
cago, 228  D.  S.  578,  688.  33  Sup.  C!t.  182, 
57  U  Ed.  364.  Ann.  Cas.  1914B,  284 ;  Armonr 
&  (3o.  V.  North  Dakota.  240  V.  S.  510,  614, 
515,  38  Sup.  Ct  440,  60  L.  Ed.  771.  Ann.  Cas. 
1016D,  548;  Hatchinson  Ice  Cream  Co.  v. 
Iowa,  242  D.  S.  153.  169,  37  Sup.  Ct.  28,  61 
U  Ed.  217,  Ann.  Cas.  19178,  613 ;  Hebe  Co. 
v.  Shaw,  248  n.  S.  297,  303.  39  Sup.  Ct  125. 

We  tnm  to  tbe  questions  raised  under  the 
commerce  clause  and  the  act  of  Congress. 

[3]  Although  the  Supreme  Court  tn  Its 
opinion  sold  nothing  atwut  Interstate  com- 
merce. It  caonot  be  doubted,  In  the  state  of 
the  record,  that  defendants'  activities  against 
which  relief  was  sought  Included  incidental 
Interference  with  plaintiff's  interstale  com- 
merce In  the  "Mary  Jane"  syrup,  and  that 
the  general  Judgment  tn  favor  of  defendants 
amounts  to  an  adjudication  that  the  state 
law  and  regulations  are  Co  be  enforced  with 
respect  to  plalntifTs  product  Indlscrimlnatfr- 
ly,  not  only  when  sold  and  offered  for  sale 
In  domestic  commerce,  but  also  while  In  the 
hands  of  tbe  Importing  dealers  for  xale  in 
the  original   packages,   and  hence,  In   coo- 
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templatlon  of  law,  still  In  tbe  course  of  com- 
merce from  state  to  state.  The  alleoce  of 
tbe  Supreme  Court  upon  tlie  aubject  cannot 
change  the  result  Id  this  regard.  In  cases 
of  this  kind,  we  are  concerned,  not  with  the 
characterization  or  construction  of  the  state 
law  b?  tbe  state  court,  aor  even  with  the 
question  whether  It  has  In  terms  been  con- 
strued, but  solely  with  the  effect  and  opera- 
tion of  the  law  as  put  In  force  by  the  etate. 
St.  Louis  S.  W.  Ry.  v.  Arkansas,  235  U.  S. 
350,  !itl2,  35  Sup.  Ct.  99,  69  L.  Ed.  265; 
Kansas  City  Ry.  v.  Kansas,  240  D.  S.  227, 
2-^1,  36  Sup.  Ct.  261,  60  L.  Ed.  617 ;  Moun- 
tain Timber  Co.  v.  Washington,  243  U.  S. 
219,  237,  37  Sup.  Ct.  260,  61  L.  Ed.  685,  Ann. 
Cas.  1917D,  642;  Crew  Levlck  Co.  t.  Penn- 
-  sylvanin,  245  V.  8.  292.  294,  S8  Sup.  CL  120, 
S  62  L.  Ed.  295. 

•  14-7]  "The  qaestion  of  repugnancy  to  the 
commerce  clause  moy  be  treated  (a)  aside 
from  federal  le^slation ;  and  (b)  In  view  of 
Food  and  Drugs  Act  of  Congress  June  30, 
1906,  c.  3915,  84  Stat  T68. 

Upon  this  question,  in  both  aspects,  the 
Judgment  under  review  la  clearly  sustained 
by  the  decision  of  this  court  In  Savage  v. 
Jones,  225  U.  S.  601,  82  Sup.  Ot  716,  66 
L.  Ed.  1182,  which  Is  precisely  In  point. 
That  (mse  raised  a  question  whether  a  stat- 
ute of  Indiana  relating  to  concentrated  com- 
mercial feeding  stuffs  for  animals  (Acts  1907, 
c.  206),  which  required  the  packages,  when 
Bold  or  offered  for  sale,  to  bear  In  a  con- 
spicuous place  a  tag  or  label  having  plainly 
printed  on  It  In  the  English  language  (among 
other  things)  a  guaranteed  analysis  stating 
the  minimum  of  crude  fat  and  crude  pro- 
tein, determined  bj  a  prescribed  method,  and 
the  ingredients  from  which  the  concentrated 
commercial  feeding  stuff  was  compounded,  as 
applied  to  sales  of  complainant's  products  In 
original  packages  by  importing  purchasers, 
constituted  an  unwarranted  Interference 
with  interstate  commerce,  either  Independ- 
ently of  or  In  the  ilght  of  the  Food  and 
Drugs  Act  of  Congress.  The  court,  finding 
<225  U.  S.  524,  32  Sup.  Ct.  715,  56  L.  Ed. 
1182)  that  the  evident  purpose  of  the  In- 
diana statute  was  to  prevent  fraud  and  Im- 
position in  tbe  sale  of  food  for  domestic 
animals,  that  its  requirements  were  directed 
to  that  end  and  were  not  nnreasonable,  and 
Oiat  It  was  not  aimed  at  interstate  com- 
merce, but  without  discrimination  sought  to 
promote  fair  dealing  In  the  described 
tlclea  of  food,  held  (226  V.  8.  628,  32  Sup. 
Ct.  716,  66  L.  Ed.  1182)  that  the  statute  was 
a  lawful  exercise  of  tbe  police  power  of  the 
state.  Including  the  required  disclosure  of 
the  Ingredleots  contained  In  feeding  stuffs 
offered  for  sale  In  that  state  and  the  pro- 
Tlsloo  for  their  inspection  and  analysis. 
Upon  tbe  question  whether  there  was  any 
conflict  with  the  act  of  Congress,  after  point- 
ing out  (226  U.  8.  629,  32  Sup.  Ct.  724.  66 


Ii.  Ed.  1182)  that  the  object  of  the  latter 
was  to  prevent  adulteration  and  mis- 
branding by  prohibiting  the  Introduction  Id- 3 
any  state  from  another  'state  of  articles  • 
of  food  or  drugs  adulterated  or  mlsbranded 
within  the  meaning  of  the  act,  and  that  In- 
cluded In  tbe  deSnition  of  the  term  "food" 
were  "all  articles  used  for  food,  drink,  con- 
fectionery, or  condiment  by  roan  or  other 
animals,  whether  simple,  mixed  or  com- 
pound," and  (226  TJ.  S.  531.  32  Sup.  Ct  723, 
66  L.  Ed.  1182)  that  In  the  enumeration  of 
the  sets  constituting  a  violation  of  the  stat- 
ute Congress  had  not  Included  (as  tbe  In- 
diana statute  did  Include)  s  failure  to  dis- 
close the  Ingredients  of  the  article,  save  In 
speciQc  Instances  where  morphine,  opium, 
cocaine,  or  other  substances  particularly 
mentioned  were  present,  and  after  redtlng 
the  provision  of  the  federal  act  that  an  ar- 
ticle "for  the  purposes  of  this  act"  Shall  be 
deemed  mlsbranded  if  the  package  or  label 
bear  any  statement  design,  or  device  regard- 
ing It  or  the  Ingredients  or  substances  It 
contains  which  shall  be  false  or  misleading, 
the  court  proceeded  to  say  (225  U.  S.  632, 
32  Sup.  Ct  726,  66  L.  Ed.  1182): 

"But  this  does  not  cover  the  entire  ground. 
It  is  one  thins  to  make  a  false  or  misleaduiK 
Btatement  regarding  the  article  or  its  ingredi- 
eats,  and  it  may  be  quits  another  to  give  no  in- 
formation as  to  what  the  Ingredienis  are.  As 
is  well  known,  products  may  be  sold,  and  In 
case  of  so-called  proprietary  articlaa  frequently 
are  sold,  under  trade-names  which  do  not  reveal 
the  Ingredients  of  the  compoaitian  and  the  pro- 
prictora  refrain  from  revealing  them.  Moreover, 
in  defining  whet  shall  be  adulteration  or  mis- 
branding  for  the  purposes  of  the  federal  act  it 
1b  provided  that  miitures  or  compounds  known 
as  articles  of  food  under  their  own  diatinctive 
namea,  not  taking  or  imitating  the  diatinctive 
name  of  another  article,  which  do  not  coDtaln 
'any  added  poisonous  or  deleterious  ingredients,' 
shall  not  be  deemed  to  bo  adulterated  or  mia- 
branded  if  the  name  be  accompanied  on  the  same 
label  or  brand  with  a  statement  of  the  place  of 
manufacture.  Section  8.  Congress  haa  thus 
limited  the  scope  of  its  prohibitions.  It  haa  notM 
Included  that  at  which  the  Indiana  atatute  aims.  9 
Can  it  be  said  that  Congress,  nevertheless,  "haB* 
denied  to  tBe  state,  with  respect  to  tbe  feeding 
BtufFs  coming  from  another  state  and  sold  in  the 
original  packages,  the  power  the  atate  other- 
wise would  have  to  prevent  imposition  upon  the 
public  by  making  a  reaaonable  and  nondisciim- 
inatory  provision  for  the  disclosure  of  ingredi- 
ents, and  for  inspection  and  analysia?  If  there 
be  such  denial,  it  is  not  to  be  found  in  any  ex- 
press declaration  to  that  effect  Undoubtedly 
Congress,  by  virtne  of  its  paramount  authority 
over  interstate  commerce,  might  have  said  that 
such  goods  ahoald  be  free  from  the  Incidental 
effect  of  a  state  taw  enacted  tor  these  purposes. 
But  It  did  not  bo  declare.  Ilere  la  a  proviso 
In  the  section  defining  misbranding  for  the  pnr- 
posea  of  tbe  act  that  'nothing  In  this  act  shall 
be  construed'  as  requiring  manufacturers  of 
proprietary  foods  which  contain  no  unwholesome 
added  ingredient  to  disclose  their  trade  formulas 
'except  In  so  far  s 
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may  require  to  Mcure  fieedom  from  adulteration 
or  oUbrBudiiig.'  Section  8.  Wa  hava  already 
noted  tbe  limitatlaiiB  □(  tbe  proviriona  referred 
to.  And  tt  la  dear  tbat  thla  prorlK)  merely  re- 
latea  to  the  interpretation  of  the  requirementa 
of  the  B<:t,  and  does  not  enlarse  fta  purview  or 
ntabliah  a  rule  aa  to  mattera  which  lie  oataide 
ita  prohlbltioDg.  Is,  then,  a  denial  to  the  itate 
of  the  exercise  of  its  power  tor  the  purpoaea  in 
queatioD  necessarily  implied  fn  the  federal  atat- 
nte?  For  when  the  question  is  whether  a  fed- 
eral act  oTerridee  a  state  law,  the  entire  scheme 
of  the  statute  must,  of  course,  be  considered, 
and  tliat  which  needs  must  be  Imptied  ia  of  no 
less  force  than  that  wbich  la  eipresaed.  If 
the  purpose  of  the  act  cannot  otherwise  l>e  ac- 
compliihed— if  ita  operation  within  ita  chosen 
field  else  must  be  frustrated  and  ita  pnmslons 
be  refused  their  natural  effect— the  state  law 
must  yield  to  the  regulation  of  Congress  within 
the  sphere  of  its  delegated  power.     [CItiuf  cas- 

5CS.]  But  the  intent  to  supersede 
by  the  state  of  its  police  power  ae  to  d 
•  not  covered  by  the  federal  legislation  "Is 
be  inferred  from  the  mere  fact  thnt  Congress 
lias  seen  fit  to  circumscribe  its  regulation  and 
to  occupy  a  limited  field.  In  other  words,  auch 
intent  ia  not  to  be  implied  unlesa  the  act  of 
Congress  fairly  interpreted  ia  in  actual  conflict 
with  the  law  of  the  state.  Thia  principle  iiae 
had  abundant  illustration." 


And,  after  citing  many  previous  declaioiw 
of  this  court,  and  analyzing  severnl  of  them, 
the  opinion  proceeds  (225  U.  8.  638,  32  : 
Ct  728,  56  L.  Ed.  1182): 

"Applying  these  established  prindples  to  the 
present  case,  no  ground  appears  for  denying  va- 
lidity to  the  statute  of  Indiana.  Tbat  state  bm 
determined  that  It  is  necessary  in  order  to  se- 
cure proper  protection  from  deception  that  pur- 
chasers of  the  described  feeding  stuffs  should  l>e 
suitably  Informed  of  what  they  are  buying  and 
haa  made  reasonable  provision  for  disclosure  of 
ingredients  by  certificate  end  label,  and  for 
■pection  and  analysla.  The  requirements,  the 
enforcement  of  wliich  the  bill  scelis  to  enjoin, 
are  not  In  any  way  in  conflict  with  the  provl- 
alona  of  the  federal  act  They  may  be  sustained 
without  imiwiring  in  the  slightest  degree  Its 
operation  and  effect.  There  is  no  question  here 
of  conflicting  standards,  or  of  opposition  of 
state  to  federal  authority.  It  follows  that  the 
complainant's  bill  In  this  aspect  of  the  casa 
without  equity." 

An  attempt  Is  made  to  dtsttnguMi  SBTage 
V.  Jones,  npon  the  ground  that  the  Indiana 
statute  there  under  consideration  covered  a 
field  of  regiuIatloD  which  had  not  been  In- 
cluded In  the  federal  statute,  whereas.  It  Is 
said,  the  Kansas  Food  and  Drugs  E<aw  la 
almost  literally  a  r^roduction  of  the  fed- 
eral law  upon  the  name  subject.  It  Is  true 
that  the  Kansas  statute  mutatis  mutandis 
follows  quite  closely  the  lines  of  the  act  of 
Congress,  and  that  its  eighth  section,  which 
defines  the  term  "mlsbrnnded,"  is  almost  a 
;  copy  of  the  corresponding  section  of  the  fed- 
eral act;  but  In  the  following  proviso  at  the 
close  of  the  section  the  words  Italicized  have 


been  Inserted  by  tba  state  legislature,  tliey 
not  appearing  In  the  federal  act:  & 

'And  pro'vided  further,  tbat  nothing  in  this* 
act  shall  Vt  construed  aa  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietary 
foods,  which  contain  no  unwholesome  Ingredl- 
enta,  Co  disclose  tbeir  trade  formulas,  except  in 
so  far  aa  the  provisions  of  this  set,  or  the  nit«t 
and  rtgulationt  of  <ka  ttaU  hoard  of  health,  may 
require  to  secura  freedom  from  adulteration  or 
misbranding. "  -, 

These  Italicized  words  make  a  TCry  buI>- 
stantial  difference.  8ectl<m  8  of  the  Eansa» 
act  provides  that  "the  state  board  of  healtb 
is  authorized  and  directed  to  make  and  pub- 
lisb  uniform  rules  and  regulations,  not  In 
conflict  with  the  laws  of  this  state,  for  car- 
rying out  the  provisions  of  this  act" ;  and 
under  this  authority  regulation  6  was  adopN 
ed  and  published,  wWch  requires  manufac- 
turers of  certain  proprMary  foods.  Including 
syrups  that  are  compounds,  mixtures,  or 
blends,  to  state  definitely  upon  the  principal 
label  the  percentage  of  each  Ingredient.  It 
is  insisted  that  the  regulation  goes  beyond 
the  authority  conferred  upon  the  state  board 
because  it  is  inconsistent  with  the  definition 
of  "misbranding"  conta'jied  In  the  act,  and 
thereforectinnot  bedeen''?d  tobe  a  regulation 
required  to  secure  freedom  from  misbranding. 
Upon  this  particniar  point  the  opinion  of  the 
Kansas  Supreme  Court  is  silent;  but  the  de- 
cision of  the  district  court  upon  the  demur- 
rer sustained  the  validity  of  the  regulation 
as  being  within  the  authority  of  Hie  board ; 
the  Supreme  Court  did  not  overrule  this ;  the 
question  la  one  of  state  law;  and  we  must 
assume  that  the  regulation,  having  been 
adopted  by  the  board  and  in  effect  sustained 
by  the  decision  of  the  Supreme  Court,  is  with- 
in the  authorization  of  the  statute.  This  be- 
ing so.  It  must  be  treated  aa  an  enactment 
proceeding  from  the  legislative  power  of  the 
state;  and  hence  It  stands  upon  precisely  the 
same  basis  as  the  requirement  of  the  Indi- 
ana statute  (quoted  in  225  U.  S.  S04,  32  Sup. 
Ct  T15,  06  L.  Ed.  1182,  and  referred  to 
above)  tbat  commercial  feeding  stuffs  should 
bear  a  label  showing  among  other  things  a  8 
guaranteed  analysis  stating  the  "minimum* 
percentage  of  crude  fat  and  crude  protein 
and  the  Ingredients  from  which  the  article 
was  compounded.  It  was  because  of  the  ab- 
sence from  the  federal  act  of  a  provisiOTi  re- 
quiring the  ingredients  to  be  disclosed  that 
this  court  held  that  Congress  had  limited 
the  scope  of  Its  prohibitions  and  bad  not  In-. 
eluded  that  at  which   the  Indtana  statute 

The  Food  and  Drugs  Act  of  Congress  hai 
not  been  changed  In  any  material  respect 
from  the  form  it  bore  when  Snrage  v.  Jones 
arose.  By  Acts  of  August  23,  1912  (chapter 
S-'ia,  3T  Stat.  416),  and  March  3,  1»13  (chap- 
ter 117,  37  StaL  732  [Comp.  St.  |  8724]),  sec- 
tion S  has  been  amended,  but  not  In  an7 
manner  that  affects  the  present  questlo 
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The  tact  that  the  KanasH  etatnte  mnUUfl 
tnntandls  follows  qalte  dosely  the  federal 
act,  and  that  8«ctl<m  8  defines  tbe  term 
"mlsbranded"  almost  tn  the  very  words  of 
the  correspondlns  sectloii  of  the  act  of  Goo- 
srees,  with  the  BtgnlQcant  difference  In  the 
final  proviso  to  which  we  bave  called  atten- 
tion, Ib  not  dispositive  of  the  question  wheth- 
er Congress  has  covered  the  Qeld  to  the  ex- 
dnslon  of  state  regulation.  This  la  to  be  de- 
termined by  what  the  act  of  Longresa  omits, 
not  bj  what  It  contains,  and  bj  considering 
whether,  In  words  or  by  necessary  implica- 
tion, Congress  has  prohibited  the  states  frtMn 
lualdng  any  regulation  in  respect  o£  the 
emitted  matter.  Farther  argnment  upon  the 
question  Is  foreclosed  by  tbe  decision  In  Sav- 
age r.  Jones  that  an  omission  from  the  act 
of  Congress  of  a  provision  requiring  feeding 
trtnffs  transported  tn  Interstate  commerce  to 
fflye  affirmative  lnformatl<»as  totbelngredl- 
^ita  of  the  article  amounted  to  a  limitation 
ty  Congress  of  tie  scope  of  Its  prohibitions, 
and  that,  although  not  Including  that  at 
vblch  the  Indiana  statute  aimed.  Congress 
bad  not  denied  to  the  state,  with  respect  to 
feeding  stnETs  coming  from  another  state  and 
sold  In  OTlginal  packages,  the  power  to  pre- 
S  vent  Imposition  upon  the  public  by  making  a 
•  reasouable  and  nondiscriminatory  *  provision 
for  the  disclosure  of  Ingredients  and  for  In- 
spection and  analysis. 

That  decision  la  conclusive  also  up(»i  thla 
point:  That  the  proviso  in  sec.  8  of  tbe  fed- 
eral act  that  "nothing  Id  this  act  shall  be 
constrned  as  requiring  or  compelling  propri- 
etors or  manufactum^  of  proprietary  foods 
wbldi  contain  no  unwholesome  added  Ingredl- 
«ot  to  disclose  their  trade  formolaa,  except 
In  m  far  as  the  provisions  of  this  act  may 
require  to  secure  freedom  from  adulteration 
or  misbranding."  merely  rdates  to  the  Inter- 
pretation of  the  requirements  of  the  federal 
act,  and  does  not  enlarge  (ts  purview  or  es- 
tablish a  rule  as  to  matters  which  lie  outside 
its  profalUtioQS. 

Savage  v.  Jones  was  decided  after  elabo- 
rate argument  and  upon  full  COTsIderation. 
We  see  no  reason  to  recondder  the  concln- 
slon  there  reached  or  to  deny  to  the  case  Its 
proper  authority.  Its  doctrine  was  followed 
and  applied  In  Ullgh  v.  Klrkwood,  287  D.  S. 
62,  61,  62,  39  Sup.  Ot  SOI,  59  L.  Ed.  635; 
Hebe  Co.  v.  Shaw,  248  U.  S.  297,  804,  39  Sup. 
Ctl^. 

It  is  argued  that  the  present  case  is  con- 
trolled rather  by  McDermott  v.  Wisconsin, 
228  V.  S.  lis,  130,  33  Sup.  Ct  431,  87  L.  Ed. 
■RM,  47  L.  R.  A.  <N.  B.)  984,  Ann.  Caa.  191SA, 
39,  utd  In  effect  that  this  case  must  be  taken 
as  overruling  Savage  v.  Jones,  Ttie  conten- 
tl<»i  is  unfounded.  The  authority  of  the  ear- 
lier decision  was  expressly  recognized  in  the 
opinion  of  the  court  In  the  later ;  the  dlstlnc- 
tlOD  b(4ng  placed  (228  V.  S.  131,  132,  33  Sup. 


Ct  431.  err  Ll  Ed.  TM.  47  L.  B.  A.  IN.  S.] 
984,  Ann.  Ces.  191SA,  39)  npon  the  question 
whether  the  regulations  of  the  state  concem- 
ing  the  same  subject-matter  were  In  conflict 
with  the  acts  of  Congress.  The  Wisconsin 
statute  was  held  to  be  In  conflict  because  It 
required  that  packages  of  foodstutTs  received 
through  the  dtannels  of  Interstate  commerce, 
bearing  labels  intended  to  be  In  compliance 
with  the  act  of  Congress,  while  the  goods 
were  still  unsold  and  were  In  the  possesfdcm 
of  the  importer  for  the  purpose  of  sale  and 
being  exposed  and  criTered  for  sale  by  him,  as 
a  condition  of  their  legitimate  sale  within, 
the  state,  should  bear  the  label  required  by  J 
tbe  state  law  and  none  other — *in  effect  re-* 
quiring  the  label  that  showed  compliance 
with  the  act  of  Congress  to  be  removed  from 
the  package  before  the  Srat  sale  by  the  Im- 
porter, and  while  the  goods  remained  still 
subject  to  federal  inspection. 

The  Judgment  nnder  review  diould  be 

Affirmed. 


(lU  U.  a.  uu 
CITIZENS*  BANK  OF  MICHIGAN  CITT, 
DJD.,  V.  OPPERMAN. 


No.  234. 

1.  Appkal  ABO  EsaoR  «=>76(1)— danoKAai 
«=al8— Bkviiw  of  State  Covbt  — Fihai. 
JunoKENT. 

For  pnrpose  of  review,  whether  by  error 
or  certiorari,  under  Act  Sept.  0,  1916,  |  2 
(Comp.  St  I  1214),  Judament  of  hlgbCBt  court 
of  Htitc  become!  final  on  Its  overmliDC  petition 
to  rehear. 

2.  Cebtiorasi  ^=t40— To  State  Cotjbiv-Tiiix 
or  Appucatior. 

The  three  months  from  entry  of  Judgment 
within  which,  under  Act  Sept  6,  1916,  |  « 
(Comp.  St  I  1228a),  application  for  writ  of 
cerdorati,  other  than  to  tbe  Supreme  Court  ot 
the  Philippine  Islands,  must  be  made  that  it 
may  be  entertained  by  the  National  Supreme 
Court  begini  to  run,  in  case  of  petition  for  re- 
hearing, from  denial  or  other  disposition  of  the 
petition. 

3.  CouBTs  «s39e(2)— Ebboe  TO  State  Court 
— rxoBSAi.  QOBmOlf. 

Error  to  a  state  court  cannot  under  Act 
Sept  6,  1916,  I  2  (Comp.  St  1 1214),  be  enter- 
tained; tbe  record  showing  that  in  tbe  courts 
below  there  was  not  really  drawn  in  queation 
one  of  the  federal  questions  antborhdnE  it 


Action  t>y  Mary  Oppeman  against  the 
Citizens'  Bank  of  Michigan  aty,  Ind.  Judg- 
ment for  plaintiff  was  affirmed  by  tbe  Su- 
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preme  Gonrt  of  Indiana  (115  N.  EL  SS),  and 
defendant  brings  error.    Dismissed. 

Uesars.  J.  B.  Collins  and  Woitb  W.  Pepple, 
both  ot  Michigan  City,  Ind.,  for  plaintiff  in 

Messrs.    S.    T.    Cnimpacker   and    Samnel 
Parker,  both  of  South  Bend,  Ind.,  for  defend- 
a  ant  In  error. 

'   *Mr.  Justice  HcREZNOLDS  d^vered  the 
opinion  of  the  Court 

Section  TSfiS,  Burns'  Anno.  Indiana  Statutes 
1814,  provides: 

"A  mariled  woman  ahall  not  enter  into  anr 
contract  of  snretrabip,  whether  as  Indorser, 
guarantor,  or  in  anr  other  manner;  and  such 
contract,  as  to  ber,  (hall  be  void." 

[1,  2]  Beijing  upon  this,  defendant  in  error 
aned  to  recover  a  certificate  of  national  bank 
stock  Issued  in  her  name  and  heid  by  plain- 
tiff In  error  bank  aa  security  for  ber  husband's 
Indebtedness.  The  bank  defended  upon  the 
theory  that,  exerdslng  rights  given  by  section 
12  of  the  NaUonal  Bank  Act  (Act  June  3. 
1S64,  c.  lOe.  13  Stat.  102;  E.  8.  |  5139 
[Comp.  St  I  9676]),  she  transferred  the  stock 
to  her  husband,  and  fn  turn  he  had  hypothe- 
cated It  to  secure  his  personal  note.  Being 
of  opinion  that  the  National  BanK  Act  did 
not  Inhibit  an  inquiry  concerning  all  the  clr- 
cnmstances,  the  trial  court  permitted  intro- 
duction of  proof  to  that  end ;  the  Jury  found 
tbe  bank  tiad  knowledge  of  facts  suffldent  to 
charge  It  with  notice  that  the  transaction 
amounted  to  a  contract  of  suretyship  by  the 
wife ;  and  Judgment  in  her  favor  was  affirm- 
ed by  the  state  Supreme  0>urt  A  petition 
to  rehear  was  overruled  May  IS,  1S17,  and  at 
that  time  the  Judgment  below  became  final 
(or  purposes  of  review  here.  Andrews  v.  Vir- 
ginian BaUway  Co.,  24S  D.  S.  272,  SO  Sup. 
CL  101,  63  L.  Ed.  236;  Chicago  Great  Western 
B.  E.  V.  Basham,  249  U.  S.  164,  89  Sup.  Ct 
218,  68  L.  Ed.  634,  decided  March  3,  1919. 
Thia  writ  of  error  was  applied  for  July  IS, 
1917— within  tliree  months. 

Act  Sept  6.  1916.  c  448,  39  SUt  726,  T27, 
728,  limited  our  power  to  review  Judgments 
or  decrees  In  state  courts  which  became  final 
subsequent  to  date  when  It  went  Into  effect 
(October  6,  1916),  upon  writs  of  error,  to 
those  cases  "where  Is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under  the  United  States, 
and  the  decision  la  agalnat  their  validity;    or 


wliere  Is  drawn  in  question  the  'validity  of  a 
statute  of,  or  an  authority  exercised  under 
any  state,  on  the  gronnd  of  their  being  re- 
pugnant to  the  Conatltotlon,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in 
favor  of  tlielr  validity."  Section  2  (Comp. 
St  I  1214).  It  also  authorized  this  court  to 
bring  up  for  review  and  determination  by  cer- 
tiorari "any  cause  wherein  a  final  Judgment 
or  decree  has  been  rendered  or  passed  by  the 
highest  court  of  a  state  fn  which  a  decision 
could  be  had,  where  Is  drawn  In  question  the 
valtdlty  of  a  treaty  or  statute  of,  or  an  an- 
tliority  exercised  under  the  United  States, 
and  the  decision  is  In  favor  of  their  validity; 
or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repugn 
nant  to  the  Constl^tlon,  treaties,  or  laws  of 
the  United  States,  and  the  decision  Is  against 
their  validity."  And  It  further  distinctly 
directed  that  except  as  to  writs  of  certiora- 
ri addressed  to  the  Supreme  Court  of  the  Phil- 
ippine Islands,  "no  writ  of  error,  appeal,  or 
writ  of  certiorari  intended  to  bring  up  any 
cause  for  review  by  the  Supreme  Court  shall 
be  allowed  or  entertained  unless  duly  applied 
for  within  three  months  after  entry  of  the 
Judgment  or  decree  complained  of."  Sections 
<sectlou  12288).  Where  a  petition  for  rehear- 
ing is  entertained,  the  Judgment  does  not  be- 
come final  for  purposes  of  our  review  until 
such  petition  has  been  denied  or  otherwise 
disposed  of,  and  the  three  monttia*  limitation 
begins  to  run  from  date  of  such  denial  <fr 
other  disposition. 

Plaintiff  in  error  presented  its  petition 
here  for  a  writ  of  certiorari  to  brinj;  up  the 
present  cause  April  15,  1918;  tbis  was  de- 
nied AprU  22, 1918.  246  U.  B.  673,  38  Sup.  Ct 
424,  62  L.  Ed.  932.  Manifestly  the  applica- 
tion was  not  within  the  prescribed  time. 

[I]  An  examination  of  tbe  record  shows 
that  In  the  courts  below  there  was  not  really 
drawn  In  question  (Wilson  v.  North  Carolina, 
169  U.  S.  586,  S95,  18  &up.  Ct  439,  42  L.  Ed. 
866)  "the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under  the  Unttecl 
States,"  or  "the  validity  of  a  statute  of,  or  an  S 
'authority  exercised  under  any  state  on  the* 
ground  of  their  being  repugnant  to  tbe  Gn- 
stitution,  treaties,  or  laws  of  the  Untied 
States."  Consequently  we  are  without  Joris- 
dlctlon  to  entertain  the  writ  ot  error  aid  It 
must  be 

Dismissed. 
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BOARD  OP  PUBUO  CTILITT  COWRS  i 

COMPANIA  GENERAL  DB  TABACOS 

DE  FILIPINAS. 


No.  258. 

1.  Apful  and  Ebsos  «=3l9  —  Moot  Quxs- 

TIOH. 

Whether  an  order  for  report  was  baaed  on 
PbfUpplne  Act  2307,  |  16(e},  inTaltd  in  wrong- 
foUy  del^atiDS  power,  contrarT  to  Organic  Act, 
c;  1368,  82  SUb  681,  becomes  a  moot  quadOD, 
where,  pending  appeal  from  judgment  annnlllng 
the  order,  tbe  atatote  waa  amended  to  itaelf 
proTlde  for  the  report  and  the  detaila  thereof, 
tfana  rEndarlnz  the  order  inoperatiTB. 

2.  Apfeal  and  Ebsoi  ^=>110T— Moot  Qckb- 

TtOir—RKVXBBAI.   WITH   DlBKCTIORS. 

Where,  pending  appeal,  the  questlou  hai  be- 
come moot,  Judgment  will  be  reversed,  and 
CBuae  remanded,  with  dlrectlooa  that  it  be  dia- 
miased,  withont  coata. 


Proceeding  by  the  Companla  Oeneral  de 
Tabocos  de  nilplnas  against  the  Board  of 
Public  TItllttj'  Commlssloiiers.  Judgment  for 
peutloner  (34  Phil.  Rep.  136),  and  respondent 
appeals  and  brtogB  error.     Reversed,  with 

S  directloas. 

*  'Mesara.  Edward  S.  Bailey  and  S.  T.  Ansell, 
both  of  Washington,  D.  C,  tor  appellant  and 
ptaiDtlff  In  error. 

Mr.  P.  C.  Flsber,  of  Manila,  P.  L,  for  appel- 
lee and  defendant  In  error. 

Mr.  JnsUce  VAN  DEJVANTER  delivered 
tbe  opinion  of  the  Court 

By  a  Judgment  rendered  March  0, 191S,  the 
court  below  annulled  an  order  of  the  Board 
of  Public  Utility  Commissioners  of  the 
Philippine  Islands  requiring  a  corporate  com- 
mon carrier  to  report  annually  variouB 
matters  pertaining  to  Its  finances  and  oper- 
ations, the  gronnd  of  the  judgment  being  that 
section  16  (e)  of  Act  2307  of  the  local  L^sla- 
ture,  under  which  the  board  acted,  violated 
the  organic  law  of  the  Philippines  (32  Stat. 
691,  c.  1369),  In  that  It  confided  to  the  board 
the  determination  of  what  tbe  reports  should 
contain  and  therefore  amounted  to  a  delega- 
tion of  legtslatlve  power.  34  PhlL  Rep.  136. 
The  board  bronght  the  Judgment  here  for 
review,  and  the  carrier  now  snggesta  that 
through  a  change  in  the  local  statute  the 
question  on  which  the  Judgment  turned  has 
becomo  merely  a  moot  oa& 

[1]  After  the  case  was  brou^t  here  tbe 
Legislature,  by  Act  2694,  so  amended  section 
16  (e)  as  to  cause  the  section  Itself  to  pre- 
scribe tn  detail  what  such  reports  should 
contain  and  thereby  abrogated  tbe  prorisli 


on  whldi  the  order  was  based  and  wUcb 
tbe  court  held  Invalid.  That  provision  there- 
fore Is  no  longer  In  force,  and  It  is  to  the 
new  provision  that  tbe  board  and  carrier 
must  give  effect.  Even  It  the  original  pro- 
vision was  valid,  the  order  made  nsder  It 
became  Inoperative  when  the  new  provision 
was  sabatltnted  In  its  place.  Whether  the 
order  wag  based  on  a  valid  or  an  Invalid 
statute  consequently  has  become  merely  a 
moot  questlou. 

[2]  In  this  situation  we  are  net  called  up- 
on  to  consider  the  propriety  of  the  Judgment  ^ 
below,  the  proper  course  being,  'as  is  shown  • 
by  many  precedents,  to  reverse  the  Judgment 
and  remand  the  cause  with  a  direction  that 
it  be  diamlsaed  without  costs  to  dther  party. 
United  States  v.  Schooner  Peggy,  1  Cranch, 
103,  2  L.  Ed.  49;  New  Orleans  Flour  Inspec- 
tors v.  Glover,  160  U.  B.  170,  16  Sup.  Ct.  321, 
40  L.  Bd.  382,  and  161  U.  S.  101,  16  Sup.  Ct. 
492.  40  Ii.  Bd.  632;  Dlnsmore  v.  Southern 
Esprese  Co.,  183  U.  S.  115,  22  Sup.  Ct.  45, 
46  L.  Ed.  Ill;  United  States  r.  Bamburg- 
Amerikanlsche  Packetfahrt-Actlen  Gesell- 
schaft,  239  U.  8.  466,  36  Sup.  Ct  212,  60  L. 
387;  Berry  t.  Davis,  242  U.  B.  468,  37 
Sup.  Ct  208.  61  L.  Ed.  441. 

Judgment  reversed.    Cause  to  be  dismissed 
without  costs  to  either  party. 


aav.Ktny 
HOUSTON  et  al.  v.  ST.  LODIS  INDEPEND- 
ENT PACKING  CO. 


No.  264. 
1.  Foon    e=»3— Meat  Inspectioit  Act— Coit- 


The  provision  of  Meat  InBi>ection  Act  June 
30,  1906,  requiring  the  Secretary  of  Agriculture 
to  mHTk  ai  inipected  and  passed  products  which 
contained  no  dyea  and  chemicals  and  are  not  un- 
wholesome, must  be  construed  in  harmony  with 
the  later  provlaloo  of  the  same  act.  forbidding 
the  sale  of  meat  products  under  false  and  de- 
ceptive names,  and  authorizing  tbe  Secretary  of 
Agriculture  to  make  rulea  and  reguladona  for 
the  enforcement  thereof. 

2.  CoKSTTrcnoKAL  Law    $=373  —  Miiat  In- 
epBcnoH  AoT— Beouuitionb. 

Whether  the  term  "sausage,"  when  applied 
to  a  product  containing  cereals  and  water,  is 
false  and  deceptive,  ia  a  queation  of  fact,  the 
decision  of  which  by  the  Secretary  of  Agricul- 
ture ia  conclusive  under  Meat  InapsTtton  Act 
June  30,  1906.  where  It  is  fairly  arrived  at, 
with  Hubstantial  evidence  to  support  it 

3.  Foon    *=1— Meat  Ihspectioh  Act— Req- 
uLATione— EviDEwra, 

Hvldeoce  htld  to  show  that  the  Secretary  of 
Agriculture    had   auScieot   reason    to   conclude 
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tbut  thp  sale  ■■  aansage  of  r  prodact  contain- 
ing more  than  2  per  cent  of  cereal,  or  8  per 
cent  of  water  or  lee,  would  deceive  porchaiera, 
«o  that  the  adoption  bj  him  of  a  resnlatlon  pro- 
hibiting wch  sale  was  not  an  abuie  ot  diecro- 
tioQ,  but  was  authorized  under  Meat  Inspec- 
tion Act  June  80,  1906,  prohlbltinE  the  aale  of 
meat  under  deceptive  name  end  autborliing  reg- 
alatlona  to  enforce  ita  provlaiona. 

Appeal  from  ttaa  United  States  Clrcnll 
Oonrt  of  Appeal!  for  tbe  Elchth  ClrcaiL 

Suit  bj  tbe  St  Loola  Independent  Pack- 
ing Companj  aKainst  David  F.  Houston  and 
others.  A  decree  of  the  District  Court  dl»- 
mlBBlng  the  bill  (231  Fed.  779)  was  reversed 
toy  the  ClrcQit  Court  of  Appeals  (242  Fed. 
837,  IBS  C.  a  A.  113),  and  defendants  ap- 
peaL  Decree  of  tbe  Circuit  Court  of  Ap- 
(leals  reversed,  and  cause  remanded. 

Mr.  Assistant  Attorney  a«neral  Frierson, 
for  appellants. 

Mr.  Alexander  F.  Relchmann,  of  Cblcogo, 
III.,  for  appellee. 

Mr.  Justice  CEiARKH  delivered  the  opin- 
ion of  the  Court. 

The  Secretary  of  Agricnlture,  assuming  to 

g  exercise  authority  under  the  Meat  Inspection 

•  Act,  approved  'June  80,  1906  (34  Stat.  660, 

676,  67S,  c  3013),  prouiuIgHted  a  regulation, 

effective  AprU  1,  1913,  In  part  as  follows, 

TiE.: 

-Waahhigton,  D.  C,  Feb.  2S,  1913. 

"For  the  purpose  of  preventing  tbe  use  In  In- 
terstate OT  foreign  commerce  of  meat  or  meat 
food  products  under  any  false  or  deceptive 
name,  under  the  authority  conferred  on  tbe  Sec- 
retary of  Agriculture  by  the  provlslona  of  the 
act  of  Congreaa,  approved  June  30,  1906  (34 
Stat.  674),  regulation  18  la  hereby  amended 
ty  tbe  addition  of  sections  16  and  16,  to  read 
•a  hereinafter  set  ouL 

"Jamei  Wilson,  Secretary  of  Agriculture. 

"(Section  16,  parairapb  1.)  Sausage  shall 
«ot  contain  cereal  in  excess  of  two  per  cenL ; 
when  cereal  is  added  ita  presence  shall  be  atated 
on  the  label  or  on  the  product. 

"(Paragraph  2.)  TVatcr  or  Ice  shall  not  be 
added  to  sausage,  except  for  the  purpose  of 
faclHtating  grinding,  chopping  and  mixing,  in 
which  case  tbe  added  water  or  Ice  shall  not 
«iceed  three  per  cent.,  except  as  provided  in 
the  following  paragraph." 

Immediately  after  the  effectiva  data  of 
this  regulation  the  appellee^  an  extensive 
manufacturer  of  sausase  correctly  Interpret- 
ing it  as  prohibiting  tbe  marking,  stamping 
or  labeling  as  "sausage"  any  compound  of 
chopped  or  minced  meats  containing  cereal 
In  excess  of  2  per  cent,  and  water  or  Ice  in 
oxcess  of  3  per  cent,  (except  as  otberwlsa 
provided),  filed  the  bill  in  this  case  In  the 
Dlatrlct  Court  of  the  United  States  for  tbe 
Eastern  Division  of  the  Enstem  District  of 
Missouri,  averring  that  "sausage"  made  by 
It  with  cereal  and  water  In  excess  ot  the 


requirements  of  tbe  regulation  woj  whole- 
some and  at  for  human  food  and  that  tbe 
effect  of  tbe  order  would  be  to  exclude  Its 
product  from  interstate  commerce,  to  Its 
great  and  Irreparable  damage.  Tbe  prayer  i 
was  that  'the  defendants,  tbe  Secretary  of* 
Agriculture  and  tbe  officers  subordinate  to 
him,  be  enjoined  from  refusing  to  mark  as 
"Inspected  and  passed"  all  "sansoge"  man- 
ufactured by  the  petitioner  found  to  be 
sound,  healthful,  and  TCbolesome,  and  wblcb 
contained  no  dyes,  cliemlcals,  preservatives 
or  Ingredients  wblcb  would  render  sudi 
"sausage"  unsound,  unwholesome  or  unSt  for 
human  food;  that  they  be  required  by  man- 
datory  injunction  to  mark  sucb  "sausage" 
as  "Inspected  and  passed,"  and  that  the  reg- 
ulatlcm  be  declared  to  be  unauthorized  by 
law,  null  and  void. 

Tbe  District  Court  denied  tbe  application,, 
on  the  bin,  for  an  injunction  (SL  Louis  In- 
dependent Packing  Co.  v.  Honston,  204  Fed. 
120],  but  on  appeal  that  holding  was  re- 
versed and  tbe  case  was  remanded  by  the 
Circuit  Court  of  Appesls  (St  Louis  Inde- 
pendent Packing  Co.  v.  Houston,  21S  Fed. 
053,  132  0.  C.  A.  6S). 

The  Secretary  of  Agriculture  then  answer- 
ed admitting  that  It  was  the  purpose  of  tbe 
Department  to  refuse,  and  that  It  hnd  re- 
fused, to  mark  as  "Inspected  and  passed" 
as  "sausage"  tbe  product  of  the  appellee  un- 
less manufactured  In  compllaQce  wltb  tbe 
regulations  complained  of,  and,  as  warrant 
therefor,  he  quoted  in  his  answer  from  the 
act  of  Ckingreas  the  following: 

"So  lUck  fnaat  or  meat  food  produott  tttaU 
bt  (old  or  offered  for  lale  iy  any  periofi,  firm, 
or  oorporation  in  interttata  or  foreign  aommerc* 
under  anif  falte  or  deoeptive  name;  but  eitab' 
liihed  trade-natne  or  name*  tohioh  are  *MuaI  to 
luch  prodiiotM  and  whUA  are  not  falie  and  de- 
ceptive and  v>hieh  ihall  be  approved  ig  the  8eo- 
retary  of  AgrkntUure  are  permitted,  and  that 
said  Secretary  of  Agriculture  shall,  from  time 
to  time  make  such  rules  and  regulations  as  are 
necessary  for  the  efliciwit  execution  of  tbe  pro- 
visions of  this  act,  and  all  Inspections  and  ex- 
aminations made  under  this  act  shaU  be  such 
and  made  In  such  manner  aa  described  In  the 
rules  and  regulations  prescribed  by  the  Secre- 
tary of  Agriculture  not  inconalstent  with  the 
provisions  ot  this  act"  ■ 

'Answering  tbe  alleguUon  of  the  bUl  that  ■ 
Ihe  appellee's  trade  in  "sausage"  would  be 
ruined  by  the  enforcement  of  tbe  regula- 
tion, the  Secretary  of  Agriculture  averred 
that  tbe  appellee  manofactnred  and  sold 
large  quantities  of  sausage  which  did  not 
contain  any  cereal  or  added  water,  and 
added: 

"Tbat  the  manufacture  and  sale  of  a  product 
as  sausage  which  product  contains  added  cereal 
and  water  in  quantities  as  described  in  plain' 
tifTs  bill,  or  la  any  quantlctea  in  excesa  of  the 
amount  designated  in  said  regulation,  effective 
April  1,  1913,  is  false  and  deceptive;  that  the 
ordinary  consumer  (rf  sausage  manufactured  by 
Ligli.v   .."^-.OOglC 


834 


SB  SUPBEUB  COUBT  REPOBTEB 


(Oct  Term, 


tbB  plalntUf  bai  no  knowledta  or  infonnatioii 
that  saaMg«  contains  cereal  and  added  water, 
itiat  ancb  InformatlDn  la  not  convered  to  per- 
•ona  wbo  pnrchaae  plaintUTa  aauaaga  at  retail 
b;  aii7  method  of  marking  or  brandiuK  now  or 
beretofore  in  uae  br  plaintiff,  and  tbat  it  la 
impracticable  and  impoBsible  In  the  ordlnar; 
course  of  manufacture  and  diatributjan  of  san- 
aage  to  mark  or  brand  the  aame  «o  tbat  the  pur- 
chaaer  at  retail  or  the  conaumer  will  be  in- 
formed aa  to  tbe  amonnt  of  cereal  and  water 
added  thereto." 

An  elaborate  trial  on  the  merits  resulted 
In  tbe  dismissal  of  tbe  btll  hj  the  District 
Court  (231  Fed.  779),  but  this  judgmeDt  was 
reversed  by  a  divided  Circuit  Court  ot  Ap- 
peals (242  red.  337,  155  C.  0.  A.  113)  and 
the  case  was  remanded  with  directions  to 
award  the  appellee  injunctions  substantially 
as  prayed  for.  Tbe  case  is  here  for  review 
<m  appeal 

The  claim  made  by  tbe  government  in  the 
lower  courts  tbat  tbe  compound  at  meats, 
cereal  and  water,  which  the  appellee  claimed 
tbe  right  to  sell  as  "sausage"  was  unwhole- 
some Is  abandoned  In  this  court  and  the 
only  question  argued  and  submitted  ia  wheth- 
er  it  was  within  the  power  of  the  Secretary 
of  Agriculture  to  prohibit  the  use  of  the 
word  "sausage"  as  false  and  deceptive,  with- 

?in  the  meaning  of  the  act,  when  applied  to 
tbe  aii^ellee'B  product 
*The  foregoing  statement  shows  that  tbe 
question  for  decision  in  this  court  is: 
Whether,  in  promulgating  the  regulation  os- 
salled,  the  Secretary  of  Agriculture  acted 
arbitrarily  and  in  excess  of  the  authority 
given  him  by  the  act  of  Congress,  to  make. 
•Irom  time  to  time,  such  rules  and  regula- 
Uons  as  are  necessary  tor  tbe  efficient  en- 
forcement of  tbe  act,  or  whether  he  acted  In 
good  faith  and  upon  aubstantial  grounds  in 
deciding  tbat  the  sale  of  appellee's  product 
aa  "sausage"  resulted  in  deception  of  pur- 
chasers and  consumers,  so  that  his  deter- 
mination of  such  question  of  fact  was  with- 
in the  power  conferred  upon  him  as  tbe  head 
of  an  executive  department  of  the  govern- 
ment and  ia  not  subject  to  review  by  tbe 
courts. 

The  contention  of  tbe  government  is  that 
the  product  of  the  appellee  being  a  meat 
food  product,  put  up  In  containers — casings 
or  canvas  coverings — It  fails  within  the  pro- 
hibition of  the  act  that  such  product  shall 
not  be  sold  or  orTered  for  sale  by  any  cor- 
poration In  interstate  commerce  "under  any 
false  or  deceptive  name,"  and  that  the  regi 
ulatlon  being  for  the  purpose  of  preventing 
its  sale  under  the  false  or  deceptive  name 
of  "sausage,"  it  Is  plainly  within  the  au- 
thority given  to  tbe  Secretary  of  Agriculture 
to  make  rules  and  regulntlons  for  the  effi- 
cient execution  of  the  act. 

On  the  olher  liand,  tbe  contention  of  the 
apt*llpe  la  Unit  tile  prwiuct  being  whole- 
Kiinie  and  cuntuining  no  dyes  or  chemicals. 


which  raider  It  unfit  tor  human  food,  bd 
earlier  provision  ot  the  act  applies,  which  It 
is  asserted  deprives  the  Se<Tetary  of  all  dis- 
cretion In  such  a  case  and  requires  that  be 
shall  cause  the  product  to  be  marked  "In- 
spected and  passed,"  and  aUx^  It  la  claimed, 
tbat  tbe  word  "sausage,"  when  qualified  as 
was  required  by  prior  regulations  by  In- 
cluding In  the  label  such  expressions  as 
''Cereal  added,"  or  "Sausage  and  cereal,"  was 
not  a  false  or  deceptive  name. 

[11  The  contention  of  the  appellee  that  IfS 
its  product  is  'wholesome,  and  If  It  does  not  • 
contain  dyes  and  diemicals,  the  act  im- 
peratively requires  the  Secretary  to  mark 
its  product  as  "Inspected  and  passed"  Is 
clearly  unsound  If  the  word  "sausage"  as 
applied  to  it  is  false  and  deceptive,  for  plain- 
ly the  provision  of  the  act  requiring  the 
marking  of  the  product  must  be  harmonized 
with  the  subsequent  provision  that  no  such 
meat  or  meat  food  product  shall  be  sold  or 
offered  for  sale  under  any  false  or  deceptive 

[t]  Whether  or  not  the  term  "sausage," 
wb^i  applied  to  the  product  of  the  appellee. 
In  which  more  than  the  permitted  amount  of 
cereal  and  water  Is  used,  Is  false  and  de- 
ceptive is  a  question  of  fact,  the  determina- 
tion ot  which  is  committed  to  tbe  decision 
of  the  Secretary  ot  Agriculture  by  the  ao- 
tborlty  given  him  to  make  rules  and  reg- 
ulntlons for  giving  effect  to  tbe  act,  and 
the  law  Is  that  the  conclusion  of  the  head 
of  an  executive  department  on  snch  a  ques- 
tion will  not  be  reviewed  by  tbe  courts, 
where  It  Is  fairly  arrived  at  with  sabston- 
tlal  evidence  to  support  it 

Tbis  rule  bas  been  most  frequently  applied 
in  Land  Department  cases,  but  often  also 
to  decidons  by  heads  of  other  departments. 

Thus,  to  the  action  of  the  Secretary  of  the 
Navy  In  Decatur  v.  Paulding,  14  Pet  497, 
69B  Appx.,  10  L.  Ed.  6S9,  609.  to  the  action 
ot  tbe  Secretary  of  the  Interior,  on  full  con- 
sideration of  the  subject  in  Gaines  v.  Tbomp- 
son.  7  Wall.  347,  19  L.  £d.  62,  nod  fn  Bur- 
fenning  v.  Chicago,  etc.,  Ey.  Co.,  163  U.  S. 
321,  16  Sup.  Ct  1018,  41  L.  Ed.  17S,  and  to 
decisions  of  the  Postmaster  General  in  Bates 
ft  Guild  Co.  T.  Payne.  104  D.  S.  106,  24  Sup. 
Ct.  695,  48  L.  Ed.  894,  and  SmUh  v.  Hitch- 
cock, 226  V.  8.  53,  33  Snp.  Ct.  «,  57  L.  Ed. 
119.  The  doctrine  has  been  extended  by  act 
of  Congress  to  decisions  by  the  Secretary  of 
Commerce  and  Labor.  Tang  Tun  v.  Edsell, 
223  U.  S.  673,  82  Sup.  Ct  359.  Vfi  L.  Ed.  606 : 
Zakonaite  v.  Wolf,  228  D.  S.  272.  33  Sup.  Ct 
31.  57  L.  Ed.  21S ;  Lewis  v.  Frlck,  233  IT.  8. 
291,  34  Sup.  Ct.  488,  5S  L.  Ed.  967. 

The  scope  ot  the  rule  is  illustrated  by  this 
court,  saying  in  Johnson  v.  Drew,  171  U.  a. 
93,  99,  18  Sup.  Ct  800,  802  (43  L.  Ed.  83) : 

"If  there  ia  any  one  thing  respecting  the  ad-$ 
ministra'tion  of  tbe  public  lands  which  moat  be  • 
confii<]ered  aa  settled  by  repeated  adjudlcati<ms 
of  this  court,  it  is  that  the  dedrien  of  the  land 
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department  upon  mere  queatioDB  of  tact  U,  In 
the  abeenco  of  fraud  or  deceit,  conduaive,  and 
•ach  qneBtJom  cannot  tbereafter  b«  relltigated 
In  tiM  courta." 

And  Id  New  Orleans  t.  Paine,  147  U.  8. 
281,  264.  13  Sup.  GL  SOS,  305  (S7  !«  Ed.  162): 

"^n  Noble  v.  TTnlou  River  Logtinf  Railroad, 
decided  at  the  preaent  term  1147  U.  S.  165.  IS 
Sup.  Ct  271,  S7  L.  Ed.  123],  we  had  occaalon 
to  examSne  the  queatlon  aa  to  when  a  court  waa 
authorized  to  Interfere  by  injunction  with  the 
action  of  tba  bead  of  a  department  and  came  to 
the  conclualon  that  It  was  only  where,  In  any 
Tiew  of  the  tacts  that  could  be  taken,  aach  ac- 
tion was  b«7ond  the  scope  of  hia  authority.  If 
he  were  engaged  in  the  performance  of  a  dnty 
wbicli  involved  the  exercise  of  discretion  oi 
Judgment,  he  was  entitled  to  protection  from 
any  iuterference  br  the  Judicial  power." 

[3]  That  the  case  before  us  is  one  for  tbe 
application  of  this  rule  Is  atiown  b;  the  nc- 
ord,  vbich  contains  an  interesting  hlstorj 
of  what  large  maaufactarers  have  come,  in 
a  more  or  less  gradual  progress,  to  regard 
as  the  proper  Ingredients  of  tbe  product 
which  tbey  have  sold  as  sausage,  and  wblcb 
also  shows,  ntthout  conSict,  that  the  ulti- 
mate purchaser  and  consumer  of  the  product 
Is  not  Informed  and  in  general  does  not  know 
of  the  presence  of  cereal  and  added  water 
In  It.  The  erideice  shows  that  the  poorer 
classes  of  beef  and  pork  are  used  In  making 
sausage,  such  as  trimmings,  hearts,  ears, 
cheeks,  liver,  snouts  and  tripe,  "and  all  that 
kind  of  things,"  but  the  preferred  material 
is  bull  meat;  that  su<di  meat,  other  than 
bull  meat,  la  dry  aud  has  not  the  cohesive 
properties  which  wlU  unite  it  when  ground 
or  minced  Into  the  mass  popularly  known  as 
"sausage"  and  that,  for  this  reason,  com 
meal,  potato  flour  and  other  like  substances 
have  come  to  be  used  by  the  trade  as  "blnd- 

B  ers"  to  give  it  the  desired  cobeslveness  and 

S  appearance. 

*  *The  president  of  the  appellee  testlded  that 
when  be  flret  began  making  sausage  25  years 
ego  he  used  anywhere  from  5  per  cenL  to 
12  per  cent,  of  cereal  and  that  when  the 
r^ulatlon  was  promulgated  he  was  using  2 
«r  3  per  cent,  to  10  per  cent,  when  he  used 
any  at  all,  bnt  that  In  a  part  of  bis  product 
be  did  not  use  any,  notably  Id  that  wblcb 
was  sent  into  Pennsylvania,  where  tbe  usa 
of  cereal  was  prohibited  by  statute;  that 
when  he  used  10  per  cent  of  cereal  be  added 
<rom  IS  to  20  pet  cent  of  water,  and  that 


in  general  water  was  added  In  double  tbe 
percentage  of  cereal  used;  and  that  tba 
cereal,  usually  com  meal  or  corn  flour,  waa 
resorted  to  to  cheapen  the  product  and  cost 
about  2  cents  a  pound,  while  tbe  meat  used 
cost  from  6  to  15  cents  a  pound. 

Before  the  regulation  assailed  was  pro- 
mulgated cereal  and  water  were  generally 
used  by  large  manufacturers  of  sausage,  bnt 
all  of  the  representatives  of  manufacturers, 
other  than  those  of  tbe  appellee,  who  were 
called  as  witnesses,  testifled  that  tbey  were 
obeying  the  regulation,  and  the  agreement 
of  such  witnesses  was  general  that  retail 
purchasers  and  consumers  did  not  know  of 
tbe  presence  of  cereal  In  what  tbey  were 
buying  as  saasage. 

There  Is  conflict  In  tbe  evidence  as  to 
whetber  tbe  use  of  cereal  In  excess  of  tbe 
prescribed  amounta  renders  the  product  less 
digestible  and  wholesome,  whether  It  reduces 
its  food  value,  and  whether  the  sausage  will 
ferment  in  a  shorter  time  than  when  cereal 
is  not  used  at  all,  or  when  used  In  smaller 
quantities. 

The  result,  thus  stated,  of  the  examination 
of  the  record  before  us  shows  beyond  con- 
troversy, that  de  Secretary  of  Agriculture 
in  promulgating  tbe  regulation  complained  of 
acted  on  substantial  evidence  and  with  suf* 
Odent  reason  in  concluding  that  persons 
purchasing  or  using  as  "sausage"  tbe  appel- 
lee's compound  of  various  meats,  cereal  and  ^ 
water  would  be  deceived  as  to  its  compost-  j 
tlon  and  *afl  to  ita  value  as  a  food  product  • 
and  we  cannot  say  that  it  was  an  abuse  of 
discretion  to  prohibit  the  nse  of  tbe  word 
"sausage"  as  applied  to  it,  rather  than  to 
prescribe  qualLQrlug  terms  explanatory  of  It 
Few  purchasers  read  long  labels,  many  can- 
not read  them  at  all,  and  the  act  of  Congress 
having  committed  to  the  head  of  tbe  de- 
partment, constantly  dealing  with  such  mat- 
ters, tbe  discretion  to  determine  aa  to  wheth- 
er the  use  of  the  word  "sausage"  In  a  label 
would  be  false  and  deceptive  or  not,  under 
such  circumstances  at  we  have  here  thU 
court  will  not  review,  and  the  Circuit  Court 
of  Appeals  should  not  have  reviewed  and  ro- 
versed  tbe  decision  of  the  Secretary  of  Agri- 
culture. 

The  decree  of  tbe  Circuit  Court  ot  Ap- 
peals  (or  the  Bl^tb  Circuit  Is  reversed  and 
tbe  case  remanded  for  further  proceedlnga 
not  InconsIstKit  wltb  this  opinion. 
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1.  Couvn  ^»3S6(4)— Ebbob  to  Stati  Coitbi! 
—Fedbbai.  QuEffnoif, 

Under  tlie  Minonri  pnwtice,  tlia  qneidoa 
of  tbe  fuU  faith  and  credit  to  b«  given  a  Jodf- 
nent  of  the  court  of  another  atate  ia  not  pr«- 
•ented  to  the  itate  court,  so  aa  to  eIvb  Juri*- 
dlctloD  to  the  United  States  Supreme  Coart, 
nsder  Judicial  Oode,  |  237,  u  amended  by  Act 
8«pt  e,  1&16,  I  2  <Comp.  St.  f  1214),  when  the 
jadfment  In  the  other  Btate  wu  not  reo- 
der«d  unto  after  the  Judgment  in  the  MlNouri 
trial  ocntt,  bo  that  the  question  conld  be  raised 
only  b7  brief  <m  appeoL 

2.  CoDBTB  4=9394(14)  —  Fbdxbai.  QuKsnon 
— FoRUoiT  DocuuENT  —  Full  Faith  add 
CucDrr— CoBPOBATx  Chabteb. 

Even  If  the  charter  of  a  corporation  la  a 
public  act  or  record  of  a  atate,  and  entitled 
under  CoDet.  art  4,  |  1,  to  full  faith  and  cred- 
it Id  another  state,  a  decision  of  the  courts  of 
file  latter  state,  treating  tlie  charter  as  Tslid 
ami  ftiTing  It  a  conatrnrtion  not  contrary  to  any 
statute  or  decision  of  its  home  state,  does  not 
deny  fnll  faith  and  credit,  so  as  to  give  Jnrla- 
dictiou  to  the  federal  Supreme  Gonrt. 

On  Writ  of  Certiorari  to  the  Sapreme 
Court  of  tbe  State  of  UissoorL 

Action  by  Nannie  M.  Johnson  against  tbe 
BarUord  Life  Inanrance  Company.  Judg' 
ment  for  the  plaintiff  was  affirmed  by  tbe 
Kansas  City,  Mo.,  Court  of  Appeals  (166  Mo. 
App.  261,  148  S.  W.  631),  and  bj  the  Su- 
preme Court  of  Missouri  (271  Mo.  662,  107 
S.  W.  132),  and  defendant  brings  certiorari. 
Writ  dismissed. 

Messrs.  James  G.  Jones,  George  F.  Hald, 
and  James  G.  Jones,  Jr.,  all  of  St.  Louis, 
Uo.,  for  petitioner, 

Messrs.  Matthew  A,  Fyke  and  Charles  W. 
German,  both  of  Kansas  City,  Mo.,  for  re- 
9  spend  en  t. 

f 

*Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court 

This  Is  a  suit,  on  a  life  insurance  policy 
or  certificate,  In  which  Judgment  was  ren- 
dered against  the  company,  petitioner,  suc- 
cessively, b;  three  courts  of  the  state  of  Mis- 
souri. The  case  is  In  this  court  on  writ  of 
certiorari  granted  on  tbe  asserted  ground 
tliat  tbe  state  Supreme  Court  failed  and 
refused  to  give  fnll  faltb  and  credit  to  the 
Judgment  and  decree  of  a  superior  court  of 
tbe  state  of  Connecticut,  and  also  to  the 
petitioner's  cbarter,  "a  public  record  and 
act  of  the  state  of  Gonnectlctit,"  in  violation 
of  tbe  rights  secured  to  It  by  article  4,  sec- 
tion 1,  of  the  ConstltuUon  of  the  United 
States. 


Respondent  moves  to  dlsmlsa  the  writ  for 
want  of  Jurisdiction. 

Tlia  decree  of  the  superior  court  of  Con- 
necticut, to  which  it  la  claimed  full  faltb 
and  credit  was  denied,  was  rendered  In  the 
case  of  Charles  H.  Dresser  et  aL  v.  Hart- 
ford Life  Insurance  Company,  of  Hartford, 
Conn.,  the  petitioner.  The  character  of  this  8 
decree  and  *the  effect  wblch  must  be  given  to  7 
It  when  properly  pleaded  and  Introduced  in 
evidence  in  courta  of  other  states  are  both 
sufOdently  stated  in  Hartford  Life  Insur- 
ance Co.  V.  lbs,  237  U.  S.  862,  85  Sup.  Ct 
S92,  C9  L.  Ed.  1165,  L.  R.  A.  1916A,  765,  and 
in  Hartford  Life  Insurance  Go.  v.  Barber, 
24S  U.  S.  146,  38  Sup.  GL  M,  62  L.  Bd.  20S. 

Tbe  respondent,  on  this  motion  to  dismiss, 
does  not  seek  to  have  the  decisions  lu  the 
cases  dted  modified,  but  asserts  that  the 
claim  of  right  now  made  was  not  so  "set  up 
or  claimed"  In  tbe  state  courts  that  full 
faith  and  credit  could  be  or  was  denied  to 
the  Dresser  decree. 

The  Judgment  In  this  case  in  the  trial 
court  was  rendered  against  the  petitioner  in 
September,  1909,  and  the  decree  in  the  Dress- 
er Case  was  not  rendered  uutii  six  months 
later,  in  Klarch,  1910.  The  latter  decree  wa» 
not  set  up  in  any  pleading  and  was  not  In- 
troduced in  evidence  In  this  case.  The  only 
way  In  which  It  came  to  the  notice  of  the 
Missouri  courts  was  in  argument  and  as  an 
exhibit  to  a  brief  filed  In  the  appellate 
courts  and  the  Supreme  Court  of  Missouri 
dealt  with  It  lu  this  single  paragraph: 

"The  case  at  bar  was  tried  below  on  May  12, 
1909,  which  was  prior  In  time  to  the  entering 
of  the  decree  In  the  Dresser  Case,  and  the  rec- 
ord in  the  Dresser  Case  was  therefore  not  oRec- 
ed  or  presented  In  tbe  trial  of  this  case.  Stnco 
the  record  of  the  Dresser  Case  is  in  no  manner 
property  raised  or  lodged  !□  this  case,  we  do 
not  deem  it  to  be  within  tbe  scope  of  our  re- 
view, and  likewise  the  federal  question  based 
thereon.  Under  such  circumstances  the  rule  an- 
nouDced  by  tbe  Supreme  Court  of  the  United 
States  In  Hartford  Life  Insurance  Co.  v,  lbs, 
supra  [237  U.  8.  6G2.  35  Sup.  Ct  692,  69  U 
Sd.  1165,  L.  R.  A.  19ieA,  765],  should  not  be 
applied  to  this  case." 

[1]  The  Jurisdiction  of  tfala  court  to  re- 
view the  final  Judgment  or  decree  of  the 
highest  court  of  a  state.  In  such  a  case  as 
we  have  here,  is  defined  In  section  237  of  the 
Judicial  Code  (Act  March  3,  1911,  c.  231.  36 
StaL  1156),  as  amended  September  3.  1918 
(39  Stat  726.  a  US,  |  2  [Comp.  St.  f  12141), 
which  provides  that  It  shall  be  competent 
for  this  court,  by  certiorari  to  require  nnyS 
such  cause  to  be  certified  to  "it  for  review  • 
when  there  Is  claimed  In  It  any  title,  right, 
privilege  or  Immunity  under  the  Constitu- 
tion of  the  United  States  and  "the  decision 
Is  either  In  favor  of  or  against  tbe  title 
right,  privilege  or  immunity  especially  set 
up  or  claimed,  by  either  party,  under  such 
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Constitution.*     It  la  the  settled  Uw  that 
this  provision  meaoi: 

"That  the  dalm  must  be  aMNrted  at  the  prop- 
er time  and  In  the  proper  manocr  by  pleading, 
motloa  or  otlier  appropriate  action  nnder  the 
Btate  BTBtem  ot  pleading  and  practice,  •  •  • 
end  npon  th«  question  whether  or  not  inch  a 
claim  has  been  *o  asserted  the  dedslon  of  the 
state  court  Is  binding  upon  this  court,  when  It 
Is  clear,  ea  it  is  in  this  case,  that  such  dedsloa 
1b  not  rendered  In  a  spirit  ol  evasion  for  the  pur- 
pose of  defeating  the  claim  of  federal  right." 
Atlantic  Coast  Line  B.  R.  Co.  t.  Mims,  242 
U.  S.  S32,  C>35,  87  Sup.  Ct  188,  189  <61  Bd. 
476) :  Gasquet  t.  Lapeyre,  242  U.  S.  367,  371, 
87  Sup.  Ct  165,  91  El.  Ed.  367,  and  cases  dted. 

No  stiKgestlon  is  or  conld  be  made  that  tbe 
Hlasonrl  state  Supreme  Court's  boldlug  In 
this  case  was  framed  to  evade  tbe  conslder- 
atlou  of  the  federal  right  now  asserted,  for 
tt  had  long  been  tbe  established  lavr  of  that 
state  that  under  Its  systein  of  practice  the 
construction  of  eitber  the  federal  or  state 
Conetltutloii  would  not  be  treated  as  Involv- 
ed In  a  case.  In  a  Jurisdictional  sense,  an- 
less  It  appeared  that  euch  question  was  rale- 
ed  and  ruled  on  In  the  trial  conri,  and  also 
that  const itntloual  questions  could  not  be 
Injected  Into  a  case  for  tbe  Brst  time  In  an 
appellate  court  by  argument  or  brief  of 
oonnsel  for  the  purpose  of  giving  Jurisdic- 
tion. Miller  T.  Connor,  2S0  Mo.  677,  684,  157 
B.  W.  81.  It  has  further  been  uniformly 
held  by  that  court  since  1836  tbat  tt  wilt 
not  take  Judicial  notice  of  tbe  laws  of  otber 
states,  but  that  tbey  must  be  proved,  as  otb- 
er facts,  by  evidence  Introduced  at  tbe  trial. 
Southern  Illinois  ft  Missouri  Bridge  Co.  v. 
Stone  et  aL,  174  Mo.  1,  33,  73  S.  W.  453,  63 
L.  R.  A.  301. 
X  On  tbe  antboritlea  tbns  dted  we  are  oblig- 
«  ed  to  conclude  'tbat  tbe  question  as^  to  tbe 
faltb  and  credit  which  should  be  given  to 
the  Dresser  decree  was  not  so  presented  to 
or  ruled  upon  by  the  Supreme  Court  ot  Mis- 
souri as  to  present  a  federal  qnestion  for 
review  by  Uils  court 

[2]  Bnt,  as  U  entldpating  the  result  we 
have  Just  reached,  the  petitioner  contends 
that  full  faith  and  credit  were  dented  to  it* 
charter,  "a  public  record  and  act  of  tbe 
state  of  Connectlcnt,"  whldi  was  Introdnced 
In  evidence,  for  the  reason  that  the  Supreme 
Court  of  Missouri,  Interpreting  that  charter, 
erroneously  approved  the  charge  to  tbe  Jury 
by  tbe  trial  court  "that  it  devolved  upon 
tbe  defendant  to  prove  that  the  esseasment," 
the  nonpayment  of  which  was  relied  upon 
as  forfeiting  the  policy  sued  upon,  was  made 
by  tbe  directors  of  the  defendant  Tbe  peti- 
tioner Introduced  evldmce  tending  to  prove 
tbat  tbe  assessment  under  discussion  was 
made,  not  by  formal  action  of  tbe  board  of 
directors,  but  by  executive  officers  of  the 
company,  "the  president  and  secretary 
•    ••    or   the   vice   president    and   secre- 


tary, or  possibly  ttie  rice  president  and  as- 
sistant secretary,"  and  tt  contended  tbat 
this  was  Buffldent  tn  law  because  It  had 
long  been  the  practice  of  the  company  and 
was  recognized  by  the  directors  as  action 
talcen  in  their  behalf  under  authority  dele- 
gated by  tbem. 

Even  If  this  tliarter,  which  was  granted 
by  a  resolution  of  the  Assembly  of  Connec- 
ticut, be  regarded  as  a  public  act  or  record 
of  tbat  state  within  the  scope  of  tbe  consti- 
tutional provision  (artide  4,  section  1), 
which  Is  not  decided,  nevertheless  since  n» 
statute  of  Connecticut  or  decision  of  any 
court  of  that  state  was  pleaded  or  introduc- 
ed in  evidence  in  tbis  case,  giving  a  con- 
struction to  the  provision  of  the  charter 
which  the  MlsBouri  courts,  treating  as  valid, 
interpreted,  the  exercise  by  those  courts  of 
an  Independent  Judgment  In  placing  a  coa- 
Btructlon  upon  It  cannot  present  a  federal 
queation  under  the  full  faith  and  credit 
clause  of  the  Constitution.  Louisville  &  S 
Nashville  'R.  R.  Co.  v.  Melton,  21S  U.  S.  30.  * 
50,  30  Sup.  Ct.  676,  M  L.  Ed,  621,  47  L.  R. 
A.  <N.  S.)  84,  and  Western  Ufe  Indemnity 
Co  of  lUinols  V.  Bupp,  235  U.  S.  261.  273, 
275,  35  Sup.  Ct.  37,  60  L.  Ed.  220. 

It  is  asserted  that  tbe  record  presents  oth- 
er constitutional  questions  which  gife  this 
court  Jurisdiction  to  review  the  case  but  an 
examination  shows  the  claims  to  be  too  un- 
subetantlal  to  merit  discussion  and  the  writ 
must  be 

Dismissed. 


(Ht  V.  S.  t78> 


c  parte  HUDGINGS. 


1.  Habbab  Corpus  *=>45(1)— Obioihal  Pkti- 

TlOIf    TO    SUPBKUB    COUBT— ETFECT    Of    PEB- 

uisaioif  TO  File. 
Duty  of  Supreme  Court  to  condder  petition 
to  it  for  hsbeas  corpus  to  a  District  Court 
arises  from  permission  granted  to  file  It,  prima 
fede  implying  that  the  case  Is  ot  luch  a  char- 
acter as  to  be  an  exception  to  the  general  rule 
ot  procedura  that  other  available  sources  of 
Judicial  power  may  not  be  passed  by  for  pur- 
pose of  obtaining  relief  by  reaort  to  the  original 
Jurisdiction  of  the  Supreme  Court,  and  though 
whether  definitively  the  case  Is  of  such  excep- 
tional diaracter  must  depend  on  an  analysis  of 
the  merits  on  the  hearing. 

2.  WiTNEBaza  4^21 — Cohteuft— Retdsal  to 
TasTirr. 

The  contnmadous  refusal  of  a  witness  to 
testify  may  so  obBtruct  a  court  in  tbe  perform- 
ance ot  its  duty  as  to  justify  punishment  for 


8.  CoHTEHpr  ^=>18— PxBJUBr. 

Tbat  perjury  is  a  crime,  tor  which  one 
committing  it  may  be  tried  and  punished,  does 
not  prevent  it,  when  committed  in  tbe  preHCD<;c 
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of  a  court,  being  the  lubject-matter  of  pnoUIt- 

<Deiit     fcir    coDtomiit ;      exceptional    condition* 

juttirying. 

■4.  Contempt  ©=31  —  Poweh  to  Puribh- 

CoNBTITUTiONAI.    LlUTTATIONS. 

While  power  to  punish  for  contempt  coo 
■mitted  in  the  presence  of  the  court,  exJadne 
within  the  limits  of  snd  ianctioned  by  the  Con- 
MitQtion.  is  not  controlled  b;  the  limitations 
ot  the  Constitution  as  to  modes  of  accusstion 
and  methods  of  trisl  generally  safeguarding  tbe 
righta  of  the  citizen,  judicial  authority  ia  not 
exempt  from  constitutional  UmiDstions;  the 
great  and  onlr  purpose  of  the  power  being  to 
secure  judicial  authority  from  obstruction  in 
tbe  performance  of  its  dutiea  to  the  end  that 
means  appropriate  for  the  preservation  and  en- 
forcement of  the  Constitution  may  be  secured. 
8,  Contempt    «=13— PraJrar— OBHTanciiTB 

An  obstruction  to  the  performance  of  jadi- 
-cial  duty  from  an  act  done  in  the  presence  of 
tba  court  is  easential  to  power  to  punish  tor 
contempt,   though  the  act  be  perjury. 

fl.  Contempt  «=364— Couuttment— QBonnDs. 
A  commitment  for  contempt  ia  void  for  ex- 
cesa  of  power;  tbe  punishment  being  imposed 
for  supposed  perjury  alone  without  reference  to 
any  circumstance  or  condition  giving  to  it  an 
obstructive  effect. 
7.  Habeas  Cobpdb  ^»4S(1)— Obiqinai,  Pi- 

TITIO.^     to     SUFBEMB    CDUBT— PaOMFT    COB- 

KECTION  OP  Ebboneods  Doctbinb. 
Prompt  correction  of  the  erroneona  doctrina 
OD  wliich  an  order  ot  commitment  for  contempt 
was  made  that  it  was  justiQed  by  supposed  com- 
mission of  perjury,  without  reference  to  any 
circumstance  or  condition  giving  to  It  an  ol>- 
atructive  effect,  autboriies  original  petition  to 
che  Supreme  Court  for  fa&beu  corpus  as  an  ex- 
ception to  tbe  general  rule  of  procedure. 

Mr,  Juatice  Pitney  dissenting. 

Petition  for  Writ  of  Uab«as  Corpus  to  tue 
District  Court  Of  tbe  United  Sl&tes  for  the 
Eastern  District  of  New  Tork. 

Original  petition  by  William  7.  Hudgings 
for  writ  of  Habeas  corpus  to  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  New  York.    Petitioner  discharged. 

See,  also,  2S0  D.  S. ,  39  Sup.  Ct.  22,  63 

5  U  Ed. . 

*    *Mr.  Jesse  Fuller,  Jr.,  ot  Brooklyn,  N.  X., 
for  petitioner. 

Mr.  Alexander  G.  King,  Sol.  Gen.,  of  Atlan- 
ta, Ga.,  for  respondent. 

Mr.  Chief  Justice  WHITB  delivered  the 
opinion  of  tbe  ConrL 

After  hearing  and  leave  granted  on  a  rule 
to  show  cause,  this  petition  tor  habeas  corpus 
seeking  the  discharge  of  the  petitioner  from 
custody  under  a  commitment  for  contempt 
was  filed.  The  grounds  for  discharge  were 
tbat  tbe  court  had  exceeded  Its  Jurisdiction  by 


punishing  as  a  contempt  an  act  which  It  had 
no  power  to  so  punlah,  and  that  evw  If  tbe 
act  punished  was  susceptible  ot  being  treated 
as  Q  contempt  the  action  of  the  conrt  was  ar< 
bitrary,  bejond  the  limits  of  an;  dlscretloa 
possessed,  and  vlolatlTe  of  due  process  of 
law  under  the  Fifth  Amendment.  Prior  to 
submission  end  after  return  and  the  hearing 
wblch  ensued  an  order  admitting  to  ball  was 
made. 

[t]  The  duty  to  consider  the  case  arises 
from  the  permission  to  flle,  and  therefore 
prima  fade  Implies  that  It  Is  of  such  a  diar- 
Bcter  as  to  be  an  exception  to  the  rule  of 
procedure  that  other  arallable  sources  of  jn- 
dldal  power  ma?  not  be  passed  by  for  the 
purpose  of  obtnlnlng  relief  by  resort  to  the 
original  Jurisdiction  of  this  court.  Ex  parte! 
•Royal],  117  U.  8. 254. 6  Sup.  Ct  742, 29  L.  Ed.  • 
872 ;  Biggins  v.  United  States,  IM  D.  S.  M7, 
26  Sup.  Ct.  147,  CO  L.  Ed.  303;  Glasgow  v. 
Moyer.  225  U.  S.  420,  428,  32  Sup.  Ct.  7fi3,  60 
L.  Ed.  1147 ;  JohnsMi  t.  Hoy,  227  U.  S.  245, 
33  Sup.  a.  240,  67  L,  Ed.  497;  Jones  v. 
Perkins,  24S  U.  S.  S90,  38  Sup.  Ct.  166,  S2 
L.  Ed.  358;  Re  Mlrean,  119  U.  S.  684,  7  Sap. 
Ct.  341,  30  L.  Ed.  613;  Re  Huntington,  137 
U.  S.  63,  11  Sup.  Ct  4,  34  L.  Ed.  667.  Wheth- 
er, however,  definitively  the  case  Is  of  such 
exceptional  character  must  depend  upon  an 
analysis  of  the  merits,  which  we  now  pro- 
ceed to  make  upon  the  petition,  the  return, 
argument  for  the  petitioner,  suggestions  by 
the  United  States,  a  statement  by  the  Judge, 
and  a  transcript  of  the  stenographer's  notes 
showing  what  transpired  In  tbe  court  below, 
made  a  part  of  the  argument  of  the  petition- 
er and  In  substance  conceded  b;  all  parties 
to  be  the  record. 

In  a  trial  which  was  proceeding  In  the 
court  below,  presided  over  by  the  judge  of 
the  district  of  Vermont  assigned  to  the  East- 
em  district  of  New  Xork,  the  petitioner  was 
recalled  as  a  witness  by  the  government  for 
the  purpose  of  proving  by  his  testimony  the 
handwriting  of  MacMlllan  and  Tan  Amburgh. 
On  being  shown  tbe  writings  referred  to.  In 
answer  to  questions  by  the  government,  he 
said  that  be  believed,  from  having  often  seen 
the  writing  ot  the  persons  named,  that  the 
writings  shown  him  were  theirs,  but  that 
be  could  not  so  state  from  having  seen  Hac- 
Mlllan  and  Van  Amburgh  write  becanse  he 
could  not  recollect  ever  having  aeen  them  do 
so.  The  court  thereupon  pointedly  question- 
ed the  witness  on  the  subject  ot  his  read- 
lection  and.  In  view  of  his  perslstenc?  In  de- 
claring that  he  could  not  swear  from  knowl- 
edge derived  from  a  recollection  of  having 
seen  MacMlllan  and  Van  Amburgh  write  or 
sign  that  the  writings  were  theirs,  stated  to 
government  counsel  that  because  of  the  evi- 
dent unwillingness  ot  the  witness  the  widest 
latitude  would  be  allowed  the  goveniment  in 
Its  examination.    This  was  availed  of,  and 
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on  InaulrT  followed  covering  a  wide  Held  as 

^  to  tbe  prerlous  assodatlon  of  the  wltnese 

^  with  the  parties  In  ([nestlon,  hla  emplorment 

>  la  *tbe  boslnesa  In  which  the?  were  engaged 

and  other  drcnnistaiicea  deemed  to  persus' 

Blvel7  establish  that  his  connecttoD  with  them 

had  been  such  that  his  statement  that  he 

could  not  remember  having  seen  them  write 

was  untrue. 

The  IniiulrleB,  however,  made  no  change  In 
the  statements  of  the  witness^  who  persist- 
ed In  saring: 

"I  cannot  U7  that  I  can  recall  that  I  have 
ever  seen  blm  In  the  act  of  writing.  I  would 
not  say  I  have  not,  bat  I  would  not  wy  that  ~ 

Flnall;  the  court  Interrupted  the  examina- 
tion b;  sajliig: 

"This  witness  is  coioK  to  be  committed  for 
contempt  of  court  He  court  ia  thoroughly 
BBtlBQed,  Ur.  Witnees,  that  7on  are  tesUfying 
falsely  when  you  say  that  you  cannot  recall  of 
ever  seeing  Hr.  MacMlllan  write,  and  this 
happened  several  times  during  this  trial  with 
oth^  witness,  especially  with  your  wife.   •   '    ' 

"And  It  becomes  the  plain  duty  of  the  c 
to  commit  yon  to  jail,  sir,  for  contempt,  and 
before  dohig  so,  I  thhik  it  Is  the  duty  of  the 
court  to  explain  to  you  that  the  answer,  'I  do 
not  remember  of  ever  having  seen  bim  write.'  Is 
just  as  false,  is  Jast  as  much  contempt  of  court 
if  yon  have  seen  him  write,  as  It  would  be  for 
you  to  say  that  you  had  never  seen  him  write, 
without  using  the  eipresdon,  'I  do  not  remem- 


In  tlie  same  direction  the  court  said: 
"I  am  not  going  to  allow  you  to  obstruct  the 
cocusa  of  Justice  here,  and  if  this  nation  iiaa 
delegated  power  Miough  to  this  court,  and  I 
am  very  snre  It  has,  to  deal  with  yon  In  the 
manner  proposed,  I  am  going  to  do  It." 

Before  the  dtsduirge  of  the  witness  from 
the  stand  en  order  for  contempt  against  blm 
was  made,  and  he  was  committed  to  the  cus- 
tody of  the  marshaL    On  the  same  day  he 
pleaded  not  guilty  to  an  ludlctmeot  for  per- 
-jury  which  the  grand  Jury  had  Just  presented 
§and  obtained  an  order  for  release  on  ball 
•  which  was  inoperative  because  *lie  contlnned 
to  be  beld  under  the  commitment  tor  con- 
t«npt 

The  record  states  that  on  July  8th  follow- 
ing a  nunc  pro  tunc  order  of  ccHnmltment 
was  spread  upon  the  minutes  tn  which  the 
previous  commitment  was  described  as  hav- 
ing been  made  for  misbehaviour  of  the  pe- 
titioner in  the  presence  of  the  coart  when 
on  the  witness  stand  by  willfully  refusing 
"to  answer  certain  questions  truthfully"  con- 
cerning bis  having  seen  MacMlUan  and  Van 
Amburgb  write  and  sign.  The  new  commit- 
ment directed  that  it  should  continue  In  force 
until  the  petitioner  had  purged  himself  of 
the  contempt  for  which  he  was  being  pun- 
ished. I 


[1]  That  the  contumartons  refusal  of  a  wit- 
ness to  testlQ'  may  so  directly  obstruct  a 
court  in  the  performance  of  its  duty  as  to 
Justify  punishment  for  contempt  is  so  well 
settled  as  to  need  only  statement.  Despite 
some  confusion  cansed  by  certain  ambiguous 
forms  of  expression  used  by  the  court  below 
In  dealing  with  the  subject.  It  is  Indisputable 
that  the  punishment  for  contempt  was  Im- 
posed solely  because  of  the  opinion  of  the 
court  that  the  witness  was  willfully  refusing 
to  testify  truthfully,  that  la,  was  committing 
perjury. 

[S]  Whether,  then,  power  to  punish  for  con- 
tonpt  exists  in  every  case  where  a  court  is 
of  the  opinion  that  a  witness  Is  commlttlug 
perjury,  is  the  test  we  must  here  apply.  Be- 
cause perjury  is  a  crime  deOned  by  law  and 
one  committing  it  may  be  tried  and  punlstied 
does  not  necessarily  establish  that  when  com- 
mitted in  the  presence  of  a  court  It  may  not, 
when  exceptional  conditions  so  Justify,  be  the 
subject-matter  of  a  punishment  for  contempt. 
For  an  application  of  this  doctrine  to  per- 
jury, see  Berkson  v.  People,  154  IlL  81,  3d 
N.  B.  1079;  In  re  Kosenberg,  90  Wis.  581, 
63  N.  W.  1065,  M  N.  W.  299;  Stocltham  x. 
French,  1  Blng.  3S5 ;  and  see  In  re  Schulman, 
177  Fed.  191,  101  C.  a  A.  361 ;  In  re  Steiuer 
(D.  C.)  185  Fed.  299;  In  re  Ulmer  (D.  C.) 
208  Fed.  461 ;  United  States  v.  Appel  (D.  C.)  | 
■211  Fed.  495.  This  being  true,  we  must  as-  • 
certain  what  is  the  essential  Ingredient  In 
addition  to  the  elements  constituting  per- 
jury under  the  general  law  which  must  be 
found  In  perjury  wben  committed  in  ttie  pres- 
of  a  court  to  bring  about  the  exceptional 
conditions  Justt^dng  puulshment  under  both. 

[4]  Existing  within  the  limits  of  and  sanc- 
tioned by  the  Constitution,  the  power  to  pun- 
ish for  contempt  committed  In  the  presence 
of  the  court  is  not  controlled  by  the  llmita- 
tlone  of  the  Constitution  as  to  modes  of  ac- 
cusation and  methods  of  trial  generally  safe- 
guarding the  rights  of  the  dtlzeo.  This, 
however,  expresses  no  purpose  to  exempt  Ju- 
dicial authority  from  constitutional  limita- 
tions, since  its  great  and  only  purpose  is  to 
secure  Judicial  authority  from  obstruction  tn 
the  performance  of  its  duties  to  the  end  that 
means  appropriate  for  the  preservation  and 
enforcement  of  the  ConstltuMon  may  be  se- 
cured. Toledo  Newspaper  Co.  v.  United 
SUtes,  247  U.  S.  402,  38  Sup.  Ct  660,  62  L. 
Ed.  1186 ;  Marshall  v.  Gordon,  243  U.  S.  G21, 
37  Sup.  CL  448,  61  L.  Ed.  881.  L,  R.  A.  1917F, 
2T9,  Ann.  Caa  IBISB,  371. 

[I]  An  obstruction  to  the  performance  of 
Judidai  duty  resulting  from  an  act  done  in 
the  presence  of  the  court  Is,  then,  the  chnr- 
acterlstlc  upon  which  the  power  to  punish 
for  contempt  must  rest.  This  being  true.  It 
follows  that  tlie  presence  of  that  element 
must  clearly  be  Eihown  In  every  case  wbere 
the  power  to  punish  for  cont«npt  Is  exerted 
— a  principle  which,  applied  to  the  subject  Id 
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faand,  exacts  tbat  In  order  to  punish  per- 
jury In  the  presence  of  tbe  court  bs  a  con- 
tempt there  mast  be  added  to  tbe  essential 
elements  of  perjury  under  the  general  law 
tbe  furtber  element  of  obstruction  to  tbe  court 
In  the  performance  of  Its  dnty.  As  lllostra- 
Uve  of  this,  see  United  States  v.  Appel  (D.  C.) 
211  Fed.  495.  It  Is  troe  that  there  are  decided 
cases  which  treat  perjury,  without  any  other 
element,  as  adequate  to  sustain  a  punishment 
^  for  contempt.  But  the  mistake  Is,  we  think, 
3  evident,  since  It  either  overlooks  or  miscon- 

•  celves  Qie  eesentlsl  characterls*tlc  of  the  ob- 
structive tendency  underlying  the  contempt 
power,  or  mistakenly  attributes  a  necessarily 
inherent  obstructive  etFect  to  false  swearing. 
If  the  conception  were  true,  It  would  follow 
that  when  a  court  entertained  the  opinion 
that  a  witness  was  testifying  untruthfully 
tbe  power  would  result  to  Impose  a  punish- 
ment for  contempt  with  tbe  object  or  pur- 
pose of  exacting  from  the  witness  a  t±arac- 
ter  of  testimony  which  the  court  would  deem 
to  be  truthful ;  and  thus  It  would  c<»ue  to 
pass  that  a  potentiality  of  oppression  and 
wrong  would  result  and  the  freedom  of  tbe 
citizen  when  called  aa  a  witness  In  a  court 
would  be  gravely  Imperiled. 

[IJ  Testing  the  power  to  make  the  com- 
mitment which  is  under  consideration  In  this 
case  by  tbe  principles  thus  stated,  we  are 
of  opinion  tbat  the  commitment  was  void  for 
excess  of  power— a  conclusion  Irresistibly 
following  from  the  fact  that  tbe  punishment 
was  imposed  for  tbe  supposed  perjury  alone 
^vlthout  reference  to  any  circumstance  or  con- 
dition giving  to  it  an  obstructive  effect.  In- 
deed, when  the  provision  of  the  commitment 
directing  that  the  punishment  should  contin- 
ue to  be  enforced  until  the  contempt,  that  is, 
tbe  perjury,  was  purged,  the  impression  nec- 
essarily arises  tbat  it  was  assumed  that  tbe 
power  existed  to  hold  tbe  witness  In  confine- 
ment under  tbe  punishment  until  be  consent- 
ed to  give  a  character  of  testimony  wblcb  In 
the  opinion  of  the  court  would  not  be  per- 
jured. 

[7]  In  view  of  the  nature  of  the  case,  of  the 
relation  which  the  question  which  it  involves 
hears  generally  to  the  power  and  duty  of 
courts  in  the  performance  of  their  functions, 
of  the  dangerous  effect  on  tbe  liberty  of  the 
citizen  wben  called  upon  as  a  witness  In  a 
court  which  might  result  if  the  erroneous 
doctrine  upon  which  the  order  under  review 
was  based  were  not  promptly  corrected,  we 
are  of  opinion  that  the  case  is  an  exception 
S  tbe  general  rules  of  procedure  to  which  i 

•  have  at  tbe  outset  'referred,  and  therefore 
that  our  duty  exacts  that  we  finally  dispose 
at  the  questions  in  the  proceeding  for  habeas 
corpus  which  is  before  us.     It  Is  therefore 

Ordered  tbat  tbe  petitioner  be  discharged. 


Ur.  Justice  FITMBX  dissents. 


No.  200. 

1.  CoOBTs  it..ill9(l)— Claimb  AaAiSBT  Uirrr- 
Kn  States— JuBis DICTION— ExcxBS  FATuxnT 
TJxnBB  Pdblio  Lahu  Laws. 

Jurisdiction  conferred  on  tbe  Court  of 
Claims  by  Judicial  Code,  |  14B  (Comp.  St.  | 
1136).  of  claims  against  the  United  SUtea 
founded  on  "any  law  of  CongreM,"  applies  to  a 
claim  under  Act  March  26.  1908,  f  2  (Comp.  St 
f  4402),  providing  tor  repayment  where  it  ap- 
pears to  tbe  satisfaction  of  the  Secretary  of  the 
Interior  that  a  person  tuu  made  a  payment  to 
the  United  States  under  the  public  land  laws 
in  excess  of  the  amonnt  he  was  lawfully  reqnl^ 
ed  to  pay  thereunder,  where,  though  the  facts 
were  undisputed  and  shown  to  the  secretary's 
satisfBction,  be  disallowed  the  claim  on  the  law; 
he  being  given  ezcIuslTe  jurisdiction  only  to  de- 
termine disputed  questions  of  fact,  and  hia  de- 
cision on  question*  of  law  being  reviewable  by 
the  courts. 

2.  PcBLlO  Laitds  *=79— Railboad  Gbamt— 
Pek-buption  Within  Gbant— Pbicb  to  bb 
PAin— "Rebbbvatioii  of  Publio  Lards." 

Under  Act  July  2,  1864,  |  8,  granting  to  the 

Northern  Psciiic  Hall  road  the  odd-numbered 
sections,  within  defined  limits,  to  which,  at  the 
time  of  definite  iocstlon  of  the  line,  the  United 
States  should  have  title  free  from  prfr«mption 
or  other  claims  or  rights,  and  section  6,  provid- 
ing that  the  reserved  alternate  (even-numbered) 
sections  shall  not  he  sold  by  tbe  government  at 
less  than  $2,50  per  acre,  one  pre-empting  an 
odd-numbered  section  within  the  limits  of  tbe 
grant,  after  the  filing  of  map  of  general  route 
and  an  order  of  withdrawal  of  tbe  odd-numbered 
sections  from  entry,  no  map  of  definite  location 
being  then  or  afterwards  filed,  is  required  to 
pay  only  $1.25  per  acre;  Rev.  St.  |  2357 
(Comp.  St  t  4757),  and  section  2259,  gov- 
erning In  the  absence  of  special  provision ; 
section  2364  (Comp.  St  |  4773),  as  to  price 
when  a  "reservation  of  public  lands"  is  brought 
into  the  market,  being  inapplicable,  and  it  be- 
ing immaterial  whether  tbe  railroad  filed  a  re- 
linquishment pursuant  to  Act  June  22,  1874 
(Comp.  8l  I  4839).  providing  tbat  entries  or 
filings  thus  released  hom  conflict  may  be  per- 
fected into  title  as  if  such  lands  had  sot  been 
granted. 

Appeal  from  tbe  Court  of  Glalma. 

Action  by  Robert  A.  Lau^lin  against  tt» 
United  States.  Judgment  for  ciaimaut  (62 
Ct  Ci.  292),  and  the  United  States  appe&l& 
Affirmed.  h 

Mr.  C.  Edward  Wright,  of  Washington,  D.  ■ 
C,  for  the  United  States. 
Messrs.  Francis  W.  Clements  and  WlUlam 
,  Andrewa,  both  of  Washington,  D.  CL,  for 

appellee. 
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Mr.  Jostles  PITNST  deUvered  tbe  oidn- 
4on  of  the  Court. 

Tbls  case,  although  IdtoItIiik  but  (200,  Is 
-deemed  by  the  goTernment  to  be  Important, 
•because  tn»cal  of  a  large  group  of  cases  of 
like  character.  Suit  was  brought  by  Laogh- 
Ud  In  the  Court  of  Glalnis  under  section  2 
of  the  Act  of  March  26,  1908  (35  Stat  48,  c. 
102  [Oomp.  St.  I  44921),  for  the  repayment 
-of  an  alleged  excess  diarge  exacted  of  him 
yibea  he  made  a  pre-emption  cash  enti; 
November  20,  1878,  for  a  tract  of  160  acres 
of  public  land,  part  of  section  33,  township 
S  south,  range  12  east,  W.  M.  In  the  Dalles, 
Oregon,  land  district,  for  which  he  was 
charged  by  the  proper  ofDcer  of  the  United 
States  the  sum  of  $400,  or  at  the  rate  of 
12.50  per  acre.  There  was  a  Judgment  in 
favor  of  the  claimant  (Laughlln  v.  United 
States,  62  Ct  CL  292),  and  the  present  ap- 
peal followed. 

The  land  Is  a  part  of  an  odd-nambered  sec- 
^tloo  within  40  miles  of  the  general  route  of 
■Ttbe  Northern  Paclllc  Railroad  'Company,  as 
shown  by  its  map  filed  In  the  Interior  De- 
partment August  13,  1870,  upon  the  basis  of 
which  the  deportment,  on  February  14.  1872, 
Issued  an  order  withholding  from  disposl- 
■tion  the  odd- numbered  sections  of  public 
lands  and  Increasing  In  price  to  12.50  per 
-Acre  the  even-nnmbered  sections  within  the 
limits  Indicated  by  the  map.  No  map  of 
-definite  location  of  this  particular  portion 
•of  the  proposed  railroad  was  ever  filed ;  this 
portion  never  was  constructed,  and  the  grant 
AS  to  It  was  forfeited  by  act  of  Congress  of 
September  29,  1890  (26  Stat  496.  c.  1040). 
-Claimant  applied  to  the  Secretary  of  the  In- 
terior under  the  Act  of  March  26,  1908,  for 
■the  refund  of  S200  of  the  purchase  price,  al- 
leging that  the  lawful  price  was  $1.25  per 
-acre;  but  the  Secretary,  on  July  22,  1916, 
-although  finding  the  facts  to  be  as  above 
-stated,  denied  the  application  upon  the 
ground  that  the  questions  of  law  presented 
"had  been  previously  adjudicated  by  the  Land 
Department  adversely  to  claimant's  conten- 
tion. 

[tl  Upon  the  present  appeal  it  first  Is  In- 
«)sted  In  behalf  of  the  government  that  the 
■Court  of  Claims  had  no  Jurisdiction  of  the 
subject-matter.  If  there  was  Jurisdiction, 
it  arose  from  the  clause  of  section  145,  Ju- 
■dldal  Code  (Act  March  3,  1911.  c.  231,  86 
Stat  1136  [Comp.  St  |  1136]),  which  con- 
fers upon  that  court  Jarisdlctlon  to  hear 
«nd  determine  claims  founded  upon  "any 
law  of  Congress" — the  act  of  March  28, 
1908,  being  the  law  relied  on.  Section  2 
•of  this  act  reads  as  follows: 

"That  In  all  cases  where  It  ehsl]  appear  to 
the  sadsfectian  of  the  Secretary  of  the  Interior 
■that  any  person  bos  heretofore  or  shall  here- 
after make  any  payments  to  the  United  States 
ander  !W  public  land  laws  In  excess  «t  the 


amount  be  was  lawfolly  retpilred  to  pay  under 
such  laws,  ■ucb  excess  shall  be  repaid  to  waA 
person  or  to  his  l^al  representatives." 

The  third  section  provides  machinery  for 
the  payment  of  the  amount  of  the  excess 
when  aacertalaed.  It  is  contended  by  the 
government  that  a  favorable  decision  by  the 
Secretary  Is  a  condition  precedent  to  the  ;j 
right  of  recovery  under  *the  section  quoted ;  • 
that  since  the  Secretary  disallowed  the  pres- 
ent claim,  t>ecause  not  satisfied  that  bd  ex- 
cessive payment  under  the  law  had  been 
made,  there  has  been  no  violation  of  any 
right  of  claimant:  and  that  hence  there  Is 
not  presented  a  claim  founded  upon  a  law 
of  Congress  within  the  meaning  of  the  term 
as  employed  in  defining  the  jurisdiction  of 
the  Court  of  Claims.  We  cannot  accept  this 
construction  of  section  2  of  the  act  of  lOOtt. 
According  to  It,  although  facts  were  made 
to  appear  to  the  entire  satisfaction  of  the 
Secretary  showing  that  a  person  had  made 
"payments  to  the  United  States  under  the 
public  land  laws  in  excess  of  the  amount  he 
was  lawfully  required  to  pay  under  such 
laws,"  It  would  rest  In  the  uncontrolled 
judgment  and  discretion  of  the  Secretary  to 
deny  repayment  of  the  excess  because  not 
satisfied  that  it  ought  to  be  repaid,  notwith- 
standing Congress  had  declared  that  under 
the  precise  state  of  facts  It  should  be  re- 
paid. Under  this  construction  the  legisla- 
tive power  would  In  effect  be  del^ated  to 
the  Secretary.  In  our  view  It  was  the  in- 
lent  of  Congress  that  the  Secretary  should 
have  exclusive  jurisdiction  only  to  determine 
disputed  questions  of  fact,  and  that,  as  in 
other  administrative  matters,  his  decision 
up(m  questions  of  law  should  be  reviewable 
by  the  courts.  In  the  case  before  us  the 
facts  were  not  and  are  not  In  dispute,  and 
were  shown  to  the  Secretarjr's  satisfaction; 
whether,  as  matter  of  law,  they  made  a  case 
of  excess  payment,  entitling  claimant  to  re- 
payment under  the  act  of  1908,  was  a  mat- 
ter properly  within  the  Jurisdiction  of  the 
Court  of  Claims.  See  Uedbury  v.  United 
SUtea,  173  U.  S.  492,  497,  498.  1ft  Sup.  Ct 
503,  43  L.  Ed.  779 ;  McLean  v.  United  States. 
226  U.  S.  374,  378,  33  Sup.  Ct  122.  67  L.  Ed. 
260;  United  States  v.  Hvoelef,  237  U.  S.  1. 
10,  36  Sup.  Ct  459,  68  L.  Ed.  813,  Ann.  Cas. 
1916A,  286. 

[3]  Upon  the  merits,  the  question  is;  What 
price  could  a  pre-emptor  lawfully  be  requir- 
ed to  pay  for  pubUc  lands  In  an  odd-number- 
ed section  within  the  primary  limits  of  the  ^ 
Northern  Pacific  Ballroad  land  grant  after  3 
the  filing  'of  a  map  of  general  route  and  the  « 
making  of  an  order  withdrawing  the  odd- 
numbered  sections  from  entry;  no  map  of 
definite  location  of  the  line  in  question  hav- 
ing at  that  time  or  at  any  time  been  filed? 

The   company   was   litcorporated    by    Act 
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"eretr  alternate  aection  of  public  land,  not 
■nineral,  detiKuated  b;  odd  numbera  [within  de- 
fined limita],  •  •  •  whenever,  on  the  lln« 
thereof,  the  United  States  have  fnll  title,  not 
reaerred,  lold,  granted,  or  otberwlM  appropriat- 
ed, and  free  from  pre-emption,  or  other  dalma 
or  rigbta,  at  the  time  the  line  of  aaid  Toad  ia 
definitely  fixed,  and  a  plat  thereof  filed  in  the 
office  of  the  Commlsaioner  of  the  General  Land 
OfBce,  and  wheneTer,  prior  to  said  time,  any  of 
•aid  KctioDB  or  parts  of  Bactiana  ahall  have 
been  granted,  sold,  reserved,  occupied  b;  home- 
stead settlers,  or  pre-empted,  or  otherwise  dia- 
poeed  of,  other  lands  shall  be  selected  by  said 
company  in  lien  thereof,  aoder  the  direction  of 
the  Secretary  of  the  Interior,  in  alternate  aec- 
tfona,  and  designated  b;  odd  numbers,  not  more 
than  ten  miles  beyond  the  limita  of  said  alter- 
nate aectiona." 

By  section  6  It  was  enacted : 

"That  the  President  of  tbe  United  SUtea 
■ball  CBuae  the  lands  to  be  surveyed  for  forty 
miles  In  width  on  both  sides  of  the  entire  line  of 
aaid  road,  after  the  eeneral  route  ahall  be  fixed, 
and  aa  fast  as  may  be  required  by  the  construc- 
tion of  aaid  railroad ;  and  the  odd  aectiona  of 
land  hereby  granted  shall  not  be  liable  to  sale, 
or  entry,  or  pre-emption  before  or  after  they  are 
aurvcyed,  except  by  said  company,  as  provided  in 
this  act.  •  •  •  And  the  reserved  alternate 
•ectiona  shall  not  be  sold  by  the  government  at 
a  price  leaa  than  two  doUara  and  fifty  cent*  per 
acre,  when  offered  for  aale." 

Notwithstanding  certain  expreaslona  In 
Butta  T.  Northern  PadOc  EaUroad,  118  U.  S. 
|65.  71,  72,  7  Sup.  Ct  100,  SO  K  Ed,  330,  It 
<  came  to  be  settled  *by  a  line  of  more  recent 
cases  ending  with  Nelcnn  t.  Northern  Pacific 
Railway,  188  U.  B.  108,  lie,  119,  121,  23  Sup. 
Ct.  302.  47  L.  Ed.  406,  that  the  act  of  18S4 
granted  to  the  ral!road  company  only  those 
alternate  odd-numbered  sections  to  which  at 
the  time  of  definite  location  the  United 
States  had  valid  title  and  which  then  were 
free  from  pre-emption  or  other  claims  or 
rights ;  that  the  company  acquired  no  vested 
Interest  In  any  particular  section  of  land 
until  after  a  definite  location  and  acceptance 
of  Its  map  thereof;  and  that  until  then  tbe 
grant  was  In  the  nature  of  a  "float."  In 
that  case  the  right  of  a  homestead  settler 
who  went  apmi  tmBurveyed  land  after  the 
filing  of  a  map  of  general  route  and  after 
tbe  making  and  tninsmlsston  to  the  proper 
local  land  office  of  a  withdrawal  order  based 
npoD  that  map,  and  who,  as  soon  as  survey 
was  made  developing  tbe  fact  that  his  land 
was  within  an  odd-numbered  aection,  at- 
tempted to  enter  It  under  the  homestead 
laws  In  the  local  land  office,  hia  application 
being  rejected  solely  because  of  supposed  con- 
flict with  tbe  grant  to  the  Northern  Pacific 
Ballroad,  was  sustained  as  against  tbe  com- 


pany np«i  ttie  ground  that  the  acceptance  by 
the  land  department  of  the  map  of  general 
route  and  the  making  of  a  withdrawal  or 
der  based  opon  It  did  not,  In  view  of  tbe 
terms  of  the  granting  act,  segregate  tbe 
land  from  the  public  domain  or  withdraw  it 
&om  occupancy  In  good  faith  by  homeetead 
settlers  prior  to  definite  location.  In  North- 
em  Pacific  Railroad  T.  Saodets.  166  U.  8. 
620,  17  Sup.  Ct.  671,  41  L.  Ed.  1139,  it  was 
held  upon  like  reasoning  that  the  title  of 
the  railroad  company  was  defeated  by  aa 
entry  opon  lands  within  the  primary  limlt» 
of  tlie  grant  by  persons  qualified  to  pur- 
chase them  as  mineral  lands,  followed  by  an 
application  to  purchase  them  as  such  which 
was  pending  at  tbe  time  of  tbe  definite  lo- 
cation of  the  railroad  although  Initiated  aft- 
er the  filing  of  the  general  route,  notwith- 
standing tbe  fact  that  the  lands  were  not 
snch  as  properly  were  to  be  regarded  as 
mineral  Isnds.  ^ 

*In  short,  construing  sections  3  and  6  of  ■ 
the  granting  act  together,  tbe  filing  of  a 
map  of  general  route,  altbough  followed  by 
a  withdrawal  order,  did  not  take  the  granted 
sections  out  of  tbe  public  domain  or  exempt 
them  from  entry  under  the  pre-emption  and 
homestead  laws  prior  to  the  filing  and  ac- 
ceptance of  tbe  map  of  definite  location. 

It  is  said  on  the  part  of  the  government 
that  this  land  was  restored  to  entry  and  tbe 
claimant's  application  for  purchase  accepted 
because  the  railroad  company  bad  filed  a  re- 
Unqnishment  pursuant  to  Act  June  22,  1874. 
c  400,  18  Stat  191  (Comp.  St  |  4889) ;  at  the 
same  dme  it  Is  insisted  that  tbe  provisions 
of  that  act  have  no  bearing  upon  tbe  deter-- 
mlnation  of  this  case  because  not  only  had 
the  land  office  never  declared  that  the  com- 
pany's rights  had  attached  to  these  lands, 
but  lo  fact  it  never  had  any  rights.  It  is 
said  that  under  such  drcomstances  tbe  de- 
partment uniformly  has  held  that  the  act  of 
1874  has  no  application ;  tbe  practice  of  tbe 
land  office  having  been  to  permit  relinquish- 
ments In  cases  like  the  present  In  order  to 
expedite  the  perfection  of  settlement  claims, 
while  saving  to  the  railroad  companies  any 
rights  they  might  have  under  the  act  of 
1874  to  be  determined  upon  the  final  adjust- 
ment of  tbe  grant  There  being  no  finding 
that  the  lands  In  question  had  been  relin- 
quished by  tbe  railroad  company  under  the 
act  of  1874,  we  give  no  weight  to  Its  prorl- 
Blons,  beyond  saying  that  In  any  point  of 
view  they  conferred  no  authority  npon  tbe 
officials  of  the  government  to  charge  more 
for  the  land  relinquished  than  otherwise 
might  hare  been  charged.  It  declares  that 
"entrlea  or  filings  thus  relieved  from  confiict 
may  be  perfected  Into  complete  title  as  If 
such  lands  bad  not  been  granted." 

It  Is  clear  that  the  price  of  lands  in  odd- 
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numbered  sections  was  not  flzed  by  t&e 
^  cnntlriK  act  of  1S04.  Section  6  fixed  a  price 
3  at  12.50  per  acre  only  for  ttie  alternate  sec- 
■  tlona  reserved  to  the  United  •States— that  is, 
tbose  bearing  even  numbers.  We  need  not 
pursue  tbe  suggestion  of  counsel  (or  appellee 
that  tbere  could  be  no  "reserved  alternate 
sections,"  within  the  meaning  of  the  prlce- 
flxlng  clause,  an  til  ascertainment  of  the 
granted  sections  by  the  filing  end  scceDtance 
of  a  map  of  definite  location ;  for,  In  any 
erent,  neither  section  6  nor  the  withdrawal 
order  made  any  provlelon  for  the  price  of 
land  la  the  odd-numbered  sections.  In  the 
absence  of  special  provision  the  mlnlmnm 
price  was  fixed  by  section  2357,  Rev.  StaL 
<Comp.  St  I  475^.  at  $1.25  per  acre, 
under  section  2259  a  qualified  pr»emptor 
was  entitled  to  purchase  at  the  minimum 
price.  This  was  a  substantial  right,  of 
which  he  could  not  be  deprived  b7  arbitrary 
action  of  the  oflJcers  of  the  government. 

The  government  Invokes  the  provisions  of 
section  2364  (Comp.  St.  |  4773),  derived 
from  sn  act  contemporaneous  with  Uie  land 
grant  (Act  July  2,  1864,  c.  221,  18  Stat  S74), 
and  reading  as  follows  .* 

"Whenever  any  rcservetlon  ot  public  lands  Is 
bmiiKht  Into  market,  the  Commlssionei  of  the 
General  Land  Office  shall  fii  a  mlnlmnm  price, 
not  less  than  one  dollar  and  twenty-five  cents 
per  acre,  Mow  wlilch  such  lands  shall  not  be 
"  of." 


It  is  argued  that  the  withdrawal  order  ot 
1872  amounted  to  a  "reservation  of  public 
lands"  within  the  meaning  of  this  section, 
so  far  as  It  concerned  the  odd-numbered  sec- 
tions within  the  limits,  and  that  the  sale  of 
the  particular  quarter  section  to  claimant 
amounted  to  a  "bringing  into  market"  of 
tills  part  of  the  reservation,  so  that  the 
■Commissioner  of  the  General  Lsnd  Office 
was  permitted  to  fix  the  mlnlmnm  at  such 
price  as  he  san  St,  not  less  than  fl.25  per 
acre,  and  was  acting  within  his  antborlt; 
when  he  set  the  price  of  these  lands  at  f2.S0 
per  acre.  But  of  this  It  suffices  to  say,  as 
was  pointed  out  in  Nelson  v.  Northern  Pa- 
cific Railway,  supra,  that  under  the  terms  of 
^  the  granting  act  here  under  consideration 
^  the  withdrawal  on  general  route  neither 
■  did  nor  could  effectively  *reaerve  any  of  the 
odd-numbered  sections  from  homestead  or 
pre-emption  settlement  In  advance  of  the 
definite  location  of  the  line  of  the  railroad; 
and,  as  has  been  stated,  there  never  was  a 
definite  location  of  that  part  of  the  road 
which  had  been  proposed  to  be  built  opposite 
to  the  land  that  claimant  took  up. 
The  Judgment  of  the  Court  of  Claims 
t  be 


AfSnned. 


1.  CossTiTDTioiJAL  Law  *=S97— Due  Peo- 
ciss— Railboad  ConiBiHDTiNO  to  Cost  o* 
SiDi  Trace— Pai VATS  Use. 

Relative  to  claim  that  an  order  of  the  state 
Railroad  and  Warehouse  Commission  under 
Oen.  St  Minn.  1918,  t|  4231,  42S4,  requiring  a 
railroad  company  to  extend  a  aide  track,  partly 
at  Its  expense,  from  its  main  line  to  a  manu- 
facturing plant  Is  repugnant  to  the  due  process 
of  law  clause  oE  the  FOnrteenth  Amendment,  the 
company's  property  la  not  taken  for  a  private 
use;  sucB  track,  nnder  the  settled  rule  oE  the 
state,  not  being  merely  a.  private  aiding,  bat 
additioDsl  trackage  for  public  use,  and  bccomlDg 
the  property  of  tbe  company  and  an  integral 
part  of  Its  system,  and  wholly  ander  its  control, 
and  at  the  serrice  of  all  having  occasion  to  nss 
it 

2.  CoiTsTiTUTroTTAi.  Law  4=3297  —  Tarhts 
Pbofiitt  Wrraonr  Dm  PaocEsa  •-  Rail- 
BOAD  CoirraiBuniio  to  Cobt  or  SiDi 
Tback. 

An  order  ^  the  Railroad  and  Warebonae 
Commiuion  under  Oen.  St  Ulun.  1813,  H  4231, 
42S4,  requiring  a  railroad  company  to  extend  a 
side  track,  partly  at  Its  expense,  from  Its  main 
line  to  a  manufacturing  plant,  does  not  violate 
the  due  process  clause  of  Uie  Fourteenth  Amend- 
ment, as  taking  its  property  for  a  public  use 
without  due  compensation ;  the  order  being  rea- 
sonable, viewed  from  the  standpointa  of  ade- 
quats  tacUltieB,  cost  and  revenue  to  be  derived, 
and  full  bearing  before  the  commiasion  end  in 
the  courts  being  provided. 


Proceeding  by  A.  a  Ochs,  doing  business 
under  tbe  name  of  A  C.  Ochs  Brick  ft  Tila 
Company,  against  the  Chicago  &,  Northwest- 
em  Railroad  Company,  began  before  the 
Minnesota  Railroad  and  Warehouse  Commis- 
sion. An  order  of  the  Commlaelon  was  sus- 
tained by  the  district  court  and  by  tbe  Su- 
preme Court  of  Minnesota  (135  Minn.  323, 
IflO  N.  W.  866,  Ann.  Caa  1918B,  337),  and  de- 
fendant brings  error.    Affirmed, 

Messrs.  RlCbani  L.  Kennedy,  of  St  Paui, 
Minn.,  and  U  L.  Brown,  of  Winona,  Minn., 
for  plain tUf  in  error. 

Messrs.  Henry  C.  Flannery,  of  Minneapolis, 
Mlon.,  and  I^ndon  A.  Smith,  of  St  Paul, 
Minn.,  for  defendant  in  error, 

•Mr.  JasUco  VAN  DBVAKTER  delivered  ? 
the  (qtlolon  of  the  Court 

An  order  of  the  Railroad  and  Warehouse 
Commission  of  Minnesota  requiring  a  rail-  S 
road  company  to  alter  and  'extend  a  side  ? 
track  leading  frwn  its  main  line  to  an  adja- 
cent brick  and  tile  manufacturing  plant  is 
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item  In  qnesdan.  Vie  order  was  made  under 
a  local  statute  (Gen.  BtaL  1913,  ff  4231,  4284) 
on  complaint  of  the  owoer  of  the  plant,  alter 
due  notice  and  full  hearing  and  on  aucceealve 
appeals  was  sustained  by  the  district  court  of 
tbe  connt7  and  the  Supreme  Court  of  the 
state.  Och8  T.  Chicago  &  N.  W.  Hy.  Co.,  135 
HInn.  323,  160  N.  W.  866,  Ann.  Cos.  1918D, 
837. 

The  principal  controversy  before  the  com- 
mission was  aa  to  who  should  bear  the  cost  of 
the  woiic  The  railroad  company  objected  to 
bearing  any  part  and  the  owner  of  the  plant 
was  not  willing  to  bear  all.  If  the  cost  was 
put  on  tbe  latter,  tbe  railroad  company  was 
ready  to  make  the  alteration  and  exteoslon. 
The  statute,  as  construed  by  tbe  Supreme 
Court  of  the  state,  authorized  the  commis- 
sion, It  It  ordered  the  work  done,  to  make  a 
reasonable  apportionment  of  the  cosL  State 
T.  Chicago,  Utiwaokee  &  St  Paul  Ry.  Co., 
115  Minn.  51,  131  N.  W.  859.  By  the  order 
the  commission  practically  assigned  two- 
thirds  to  tbe  railroad  company  and  one-third 
to  tbe  owner  of  the  plant,  and  required  the 
latter  to  secure  the  right  of  way  at  Its  own 
expense  and  to  Invest  tbe  railroad  company 
with  a  perpetual  right  to  use  the  same  for 
railroad  purposes. 

[1]  In  the  state  courts  the  railroad  com- 
pany, without  auestloning  the  terms  of  the 
apportion  uieiit.  If  the  cost  was  to  be  divided, 
contended  that  the  statute  as  construed  and 
the  order  as  made  were  repugnant  to  the  due 
process  of  law  clause  of  tbe  Fourteenth 
Amendment,  In  that  to  require  tbe  company 
to  bear  any  part  of  the  cost  was  to  take  Its 
property  for  a  private  use  without  Its  con- 
sent, or.  If  tbe  use  were  public,  to  take  tbe 
property  for  such  use  without  compensation, 
Botb  phases  of  the  contention  were  overruled 
and  this  Is  the  matter  on  wblch  error  la 
assigned. 
The  facts  ace  not  In  dispute  end  are  these: 
H  The  plant  Is  about  a  quarter  of  a  mile  from 
•  tbe  railroad  'company's  station  at  SprlngQeld, 
Ulnn.,  a  place  of  over  1,500  inhabitants,  and 
has  been  In  operation  as  much  as  20  years. 
During  that  time  tbe  railroad  company  has 
maintained  and  operated  a  side  track  leading 
from  its  main  line  to  the  plant  and  the  prod- 
ucts of  tbe  latter  have  been  shipped  out  and 
fuel  and  other  supplies  shipped  In  over  this 
track.  The  railroad  company  has  been  free 
to  use  the  track  for  other  purposes  and  has 
done  so  occasionally.  The  yearly  shipments 
from  the  plant  have  been  about  250  carloads 
and  those  to  the  plant  about  60  carloads,  tbe 
freight  charges  thereon  exceeding  110.000. 
Without  tbe  side  track  the  plant  would  be  a 
failure  and  the  public  would  be  without  Its 
nrorlucts;  with  it  the  plant  Is  a  success  and 
ltu>  products  reach  and  are  used  by  tbe  pub- 
lic: The  demand  for  the  products  bas  come 
to  exceed  greatly  the  capacity  of  tbe  plant 
and  the  owner  is  now  mlar^ng  It  at  a  cost 


of  |16O,O00^  Tbe  ontpnt,  as  also  tbe  aggre- 
gate freight  d]BtKe^  will  be  more  than  don- 
bled  tbercby.  Tbe  entire  outpnt  moves  over 
this  railroad,  no  other  being  acce8sIU&  Ti> 
serve  the  enlarged  plant  and  handle  the  In- 
creased shlpmenta,  out  and  In,  the  present 
side  track — about  460  yards— must  be  rear- 
ranged and  extended  about  8S0  yards.  The 
estimated  cost  of  tbe  work  according  to  plans 
substantially  agreed  on  wlU  be  about  {2300. 

Under  the  settled  rule  in  Minnesota  a  sldo 
track  such  as  Is  in  question  here  Is  not  mere- 
ly a  private  siding,  but  "additional  trackage 
for  public  use."  If  need  be  the  right  of  way 
for  it  may  be  acquired  by  condemnation.  It 
becomes  tbe  property  of  the  railroad  com- 
pany and  an  Integral  part  of  Its  railroad  sys- 
tem, and  Is  wholly  under  Its  control.  Besides 
enabling  the  public  to  get  tbe  products  of  the 
Industry  served,  it  Is  at  the  service  of  all  who 
have  occasion  to  use  It  and  must  be  opei^ 
ated  accordingly.  Range  Sand-Lime  Brick 
Co.  T.  Great  Northern  Ry.  Co.,  137  MInu.  314, 
163  N.  W.  656,  I*  R.  A.  1918B,  784,  and  cases 
dted.  i 

•Of  such  a  track,  and  of  the  power  of  the' 
state  to  impress  on  it  a  public  character,  this 
court  said  In  Uulon  Lime  Co.  v.  Chicago  & 
Northwestern  Ry.  Co.,  233  U.  S.  211,  222,  34' 
Sup.  Ct.  522,  525  (58  L.  Ed.  024) : 

"  The  UHos  for  which  the  track  was  desired 
are  not  the  less  public  becBuse  the  motive  wblcb 
dictated  its  location  over  tbis  particular  land 
was  to  reach  a  private  induBtry,  or  because  the 
proprietors  of  that  Industry  contributed  in  any 
way  to  the  «»Bt.'>  There  is  a  clear  distinction 
between  ipura  which  are  owned  and  operated  by 
a  common  carrier  as  a  part  of  Its  system  and 
under  its  pnblic  oblisation  and  merely  private 
sidiDes  [citlnt  cases]. 

"While  common  carriers  may  not  be  compelled 
to  make  uareasonable  outlays  (MIbsoiiH  PaciRc 
Ry.  Co.  V.  Nebraska,  217  U.  S.  106  [30  Sup. 
CL  461,  54  I-  Ed.  727,  18  Ann.  Caa.  989]),  It  is 
competent  for  the  state,  acting  within  the  sphere 
ot  its  Jurisdiction,  to  provide  for  ao  extension  of 
their  transportation  facilities,  under  reasonablo 
conditions,  so  aa  to  meet  tbe  demands  of  trade ; 
and  it  may  Impress  upon  these  extensions  of  the 
carriers'  lines,  thus  furnished  under  tbe  direc- 
tion or  authority  of  tbe  state,  a  public  character 
regardless  of  tbe  number  served  at  the  begianine- 
The  branch  or  spur  comes  into  existence  as  a 
public  utility  and  as  such  is  always  available 
OS  localities  change  and  communities  grow." 

In  our  opinion  tbe  conditions  here  were 
such  as  to  brin^  tbe  acUon  of  tbe  atata 
through  Its  Legislature  and  commission  with- 
in the  mnge  of  tbat  power. 

[I]  Recognizing  then  that  the  side  track  Is 
for  a  public  and  not  a  private  use,  we  comB 
to  tbe  question  whether  requiring  tbe  rail- 
road company  to  bear  a  part  of  the  cost  In- 
volves a  taking  of  Its  property  without  com- 
pensatlon. 

•HalntOQ  V.  Daevlll*  ft  WnCcrn  Rr.  Co..  9)8  V. 

a.  US.  SOS,  a  sup.  ct.  tu.  u  i.  Ed.  or.  U  Aao. 
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made  no  provlston  for  s  prellmlnu;  hearing 
before  sn  administrative  bod;  and  yet  anb- 
Jected  tbe  companr  to  tbe  risk  of  a  fine  of  at 
least  Ore  bundred  dollars  If  It  awaited  a 
bearing  la  court  on  tbe  reasonableness  of  tbe 
demand. 

Here  there  was  pniTisloii  for  a  full  hearing 
before  the  commission  and  also  in  the  dis- 
trict court  of  tbe  count;.  Botli  found  the 
exlstlog  facilities  Inadequate,  and  there  was 
ample  evidence  to  sustain  the  flmjlng;  so 
tbe  order  cannot  be  regarded  as  calling  for  a 
reduplication  of  ivbat  already  Is  nipplled. 

Judgment  affirmed. 


As  a  common  carrier  a  railroad  oompanr 

assumes  and  must  discharge  the  obligations 

which  Inhere  In  tbe  nature  of  Its  business. 

ri  Among  these  obligations  Is  that  of  pioTldltig 

9  reuaouablj'  adequate  facilities  for  serving  the 

*  •public  Northern  PaciSc  By.  Co.  t.  North 
Dakota,  230  U.  8.  5SS,  595,  35  Sup.  Ct.  429, 
09  L.  Ed.  730.  I>.  R.  A.  1917r,  1148,  Ann.  Gas. 
1916A,  1.  To  da  this  requires  an  expenditure 
of  money,  of  course,  but  the  expenditure  is 
for  property  which  will  belong  to  the  com- 
pany and  be  employed  in  Its  business,  ^le 
money  Is  not  takcai  from  tbe  company  and 
given  to  others,  nor  is  tbe  use  of  tbe  facilities 
to  be  uncompensated.  Uke  other  property 
■employed  by  the  company  In  the  transporta- 
tion of  persons  or  property,  tlie  facilities 
have  a  real  bearing  on  the  rates  which  It  is 
«ntitled  to  charge.  Therefore  an  enforced 
discharge  of  the  duty  to  provide  such  a  facil- 
ity does  not  amount  to  a  taking  of  property 
without  compensation  merely  because  it  Is 
attended  with  some  expense.  Wisconsin,  etc., 
R.  R,  Co.  V.  Jacobaon,  179  U.  S.  287,  302,  21 
Sup.  Ct  115,  45  L.  Ed.  194 ;  Minneapolis  & 
St  Louis  R.  R.  CO.  V.  Minnesota,  193  U.  S.  53, 
24  Sup.  CL  306,  48  L.  Ed.  614;  Atlantic 
Coast  Line  B.  R.  Ca  v.  Nortb  Carolina  Cor- 
poration Ownmlsslon,  206  U.  8.  1,  26,  27,  27 
Sup.  Ct  685,  61  L.  Ed.  933,  11  Ann.  Cas.  398; 
Missouri  Padflc  Ry.  Co.  v.  Kansas,  216  C.  S. 
262,  278,  270,  30  Sup.  Ct.  330,  54  I*  Ed.  472; 
Oregon  H.  H.  ft  Navigation  Co.  v.  Fairchild, 
224  tr.  S.  510.  529,  32  Sup.  Ct  535,  56  L.  Ed. 
«63 :  Michigan  Central  B,  H.  Co.  v.  Michigan 
Railroad  Commission,  236  U.  S.  615.  631,  39 
fiup.  Ct.  422,  69  li.  Ed.  760;  Chesapeake  ft 
Ohio  Ry.  Co.  V.  Public  Service  Commission  of 
West  Virginia,  242  U.  S.  603,  37  Sup.  Ct  234, 
«1  L.  Ed.  620. 

Of  course,  the  expense  is  an  Important  ele- 
ment to  be  considered  In  determining  wheth- 
er tbe  requirement  is  within  the  bounds  of 
reasonable  regulation  or  Is  essentially  arbi- 
trary, but  it  is  not  the  only  one.  Tbe  nature 
and  volume  of  tbe  business  to  be  aCCected,  tbe 
revenue  to  be  derived  from  It,  the  cbaracter 
«f  the  facility  required,  the  need  for  it  and 
the  advantage  to  be  realized  by  shippers  and 
the  public  are  also  to  be  considered.  Tested 
by  these  criteria  we  think  the  order  In  Ques- 
Uon  is  not  arbitrary,  but  ressonable. 

The  case  of  Missouri  Padflc  Ry.  Col  v. 
Nebraska,  217  V.  B.  106.  30  Sup,  Ct  461,  54 
L.  Ed.  727,  18  Aim.  Cas.  989,  on  which  the 
railroad  company  relies,  is  plainly  dlstln- 
gnlshable.  The  Nebraska  sUtute  there  con- 
S  denmed,  us  applied  by  the  state  court,  re- 

•  quired  the  compaoy  to  *bear  the  cost  of  "redu- 
plicating already  physically  adequate  accom- 
modations," on  the  demand  and  for  tbe  bene- 
fit of  certain  shippers,  and  this  in  the  absence 
«f  exceptional  drcumstances,  U  any  there 
could  be,  making  such  an  eztraordinary  re- 
quirement  reaeonabla     Besides,  tbe  statute 
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LAKE  ERIE  ft  W.  R.  CO.  v.  STATE  PUBLIC 
UTILITIES  COMMISSION  OP  ILLI- 
NOIS ex  rel.  CAMERON. 

(Argued  and  Submlttad  March  13,  1919.     De- 
cided  April  14,  1919.) 
No.  204. 

1.  CooBTS    ^=394(3)  —  SnFBKHi    CooBt  — 
"St*i»  Law," 

An  order  of  Illinois  FubUe  UtiUtiea  Commls- 
■Ion  reguiriug  a  railroad  company  to  restore  a 
side  track,  being  legialatiTe  In  its  nature  and 
made  by  on  initra  mentality  of  the  state,  is  a 
"state  law,"  within  Coast.  U.  S.  Amend,  14, 
and  the  laws  r^ulating  Jurisdiction  of  the  na- 
tional Supreme  Court 

[Ed.  Nota— For  other  definitions,  see  Words 
and  Phrases,  State  Law.] 

2.  OonsrmrnonAi.  Law  «=>:»7— Due  Pao- 
OBSS — Bbstosation  of  Sine  Track  bx  Raii<- 

BOAD. 

An  order  of  the  UUnoii  Public  UtIUties 
Commission,  after  notice  and  hearlof,  requiring 
a  railroad  company  to  restore  a  side  traeh  pass- 
ing an  iodivlduBl's  elevator  and  coal  yard,  doM 
not  take  its  property  for  private  use,  or  for 
public  nse  without  compenBation,  in  coatraven- 
tion  of  the  due  process  clause  of  the  Fourteenth 
Amendment  tbe  track  before  its  remoral  beicg 
one  which  the  State  impressed  with  a  public 
character;  Hurd'e  Rev.  St.  1916,  c  Ilia.  I  45, 
under  which  Its  restoratian  is  ordered,  contain- 
ing provisions,  wbereby  It  will  retain  that  char- 

:  and  be  open  to  nie  by  other  shippers,  and 
finding  of  the  commission  that  tbe  cost  is  justi- 
Qed  by  the  business  to  be  reasonably  expected 
being  suatalned  by  the  state  Supreme  Court 


PetlUon  to  tbe  State  labile  Utilities  Com- 
mission of  Illinois  by  J.  S.  Cameron  against 
the  Lake  Erie  ft  Western  Railroad  Company. 
Judgment  of  tbe  circuit  court  upholding  the 
nlsslon's  order  for  restoration  of  a  side 
track,  was  affirmed  by  tbe  Supreme  Court  of 
Illinois  (277  111.  674,  115  N.  E.  519).  and  de- 
fendant brings  error.     Affirmed. 
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*    *Mr.   George   B.    GlUeapie,  of  Sprlnglldd, 
HL,  for  plalnUlT  In  error. 

Messrs.  C.  S.  Schneider,  of  Nortbwood 
Park,  IlL,  and  Bdward  1,  Bnindage,  of  Cbt- 
cago,  IlL,  for  defendant  in  error. 

Mr.  Justice  VAN  DBVANTEB  doUvered 
the  optnloQ  of  the  Court. 

For  2S  years  the  Lake  Brie  A  Western 
Railroad  Company  maintained  and  operated 
on  Its  right  of  way  at  Elliott,  Hi.,  a  side 
track  passing  a  grain  elevator  and  coal  yard 
operated  by  one  Cameron.  The  elevator 
■tood  partly  on  the  rlglit  of  way  and  partly 
on  ground  owned  by  Cameron,  his  occupancy 
of  the  former  being  under  a  lease.  In  May, 
191S,  the  elevator  was  destroyed  by  flre, 
whereupon  the  company  exercised  a  reserved 
option  to  cancel  the  lease  and  also  took  up 
the  side  track.  Cameron  protested  against 
the  latter,  proceeded  to  rebuild  the  eleva- 
tor at  Its  former  location,  but  wholly  on  hla 
own  ground,  and  in  June,  1915,  Qled  with  the 
Public  Utilities  Commission  a  petition  pray- 
ing that  a  restoration  of  the  track  be  order- 
ed. After  notice  and  hearing  the  commla- 
alon  granted  such  an  order  and  It  was  b|^ 
hdd  by  the  circuit  and  supreme  courts  of 
the  aUte.  State  Public  Utilities  Commls- 
,  alon  ez  rsl.  v.  Lake  Brte  ft  W.  R.  Ca,  277 

I.  B74,  116  N.  B.  819. 
;  Is  contended  here,  as  It  waa  in  the 
state  courts,  that  the  order  contravenea  the 
due  proceaa  of  law  clause  of  the  Fourteenth 
Amendment,  In  that  It  takes  property  of  the 
railroad  company  for  private  use,  or  tor 
public  use  without  compensation, 

II]  Such  an  order,  being  legislative  In  its 
nature  and  made  by  an  Instrumentality  of 
the  state,  is  a  state  law  within  the  meaning 
of  the  Oonatitutlon  of  the  United  States  and 
the  laws  of  Congress  regulating  our  jurls- 
dlcHon.  Grand  Trunk  Western  By.  Co.  v. 
Railroad  Commission  of  Indiana,  221  U.  S. 
400,  403,  SI  Sup.  CL  637,  65  I*  Ed.  786; 
Roas  V.  Oregon,  227  D.  8.  ISO,  182,  163, 
33  Sup.  CL  220,  67  L.  Ed.  468,  Ann. 
Cas.  19140,  224;  Home  Telephone  A  Tele- 
graph Co.  V.  Los  Angeles,  227  U.  S.  278,  290, 
296,  33  Sup.  Ct.  812,  67  L.  Ed.  610;  Atlantic 
Coast  Line  R.  B.  Co.  v.  Ooldsboro,  232  U. 
S.  648,  666,  84  Sup.  Ct  384,  68  L.  Ed.  721; 
Wadley  Southern  Ry.  Co.  v.  Georgia,  236  U. 
8.  661,  660,  661.  86  Snp.  Ct  214,  59  L.  Ed. 
405;  Arkadelphia  MlUlng  Go.  t.  St  Louis 
Southwestern  Ry.  Co.,  249  V.  B.  124,  39  Snp. 
Ct  237,  63  I*  Bd.  617. 

[1]  Under  the  laws  of  the  state  the  aide 
track  before  its  removal,  although  used  prin- 
cipally In  moving  freight  from  and  to  Cam- 
eron's elevator  and  coal  yard,  was  open  to 
use  by  the  public  and  enblect  to  public  con- 
trol like  other  parts  of  the  company's  road; 
In  other  words.  It  wag  a  track  which  the 
atate    impressed   with    a    public    character. 


Tmesdale  t.  Grape  Sugar  Co.,  101  III.  661. 
667;  Chicago  Dock  &  Canal  Co.  v.  Garrlty, 
116  111.  155,  167,  171,  8  N.  B.  448;  Chicago- 
&  Alton  R.  R.  Co.  V.  Suffem,  129  UL  274, 
286,  21  N.  B.  824.  Not  only  so,  but  the  stat- 
ute under  which  its  restoration  was  ordered 
'  contains  express  provisions  whereby  It  will 
retain  that  character  and  be  open  to  use  bT 
other  shippers  aa  well  as  by  Cameron. 
Kurd's  Stat  1916,  e.  Ula,  |  45. 

The  ahlpmenta  for  which  the  trade  has 
been  used  have  yielded  the  company  a  reve- 
nue of  about  120,000  each  year  for  several 
years.  What  the  cost  of  restoration  will  be 
the  record  does  not  disclose,  but  the  com- 
mission, with  knowledge  of  such  matters^ 
has  found  that  it  la  Justified  by  the  busi- 
ness reasonably  to  be  expected;  and  theV 
Su*preme  Court  of  tite  state,  besides  austaln- 1 
Ing'  that  and  other  findings  of  the  commis- 
sion, aptly  points  out  that  but  for  the  hasty 
and  Improper  removal  of  the  track  the  com- 
pany "would  not  be  at  the  expense  of  re- 
placing it"  When  the  track  Is  restored  the 
company  will  own  It  and  be  entitled  to  mako 
a  reasonable  charge  for  Its  nse,  ]nst  aa  is 
the  case  with  other  property  employed  In  the 
company's  transportation  service. 

Applying  the  decision  Just  announced  In 
Chicago  ft  Northwestern  By.  Co.  v.  Och» 
Brick  ft  TUe  Co.,  240  U.  S.  418,  39  Sup.  Ct 
343,  63  L.  Ed.  679,  we  think  the  order  does 
not  take  property  of  tne  company  for  pri- 
vate use,  or  for  public  use  without  compm- 
satlon.  In  contraventicm  of  the  Fonrteentb 
Amendment 

Judgment  affirmed. 


(24>  u.  s.  UO) 
J.  B.  HATHAWAY  ft  CO.  T.  UNITED 
STATES. 


No.  265. 

1.  CotiBTi  ^9389— Reviiw  op  Decision  ov 
CoDBT  o»  CLiiMS— FiwniNQB  o»  Fact. 

Ending  by  Court  of  Claims  that  there  was 
0  unreasonable  delay  by  the  governmenE  in  ap- 
proving a  contract  Is  oae  of  ultimate  fact,  by 
which  the  Supreme  Court  is  bound  on  appeal; 
it  being  without  lupporting  evidence  or  in- 
consistent with  other  facts  found. 

2.  Damages  ^=>85— Liquioatio  Dauaqbb  — 

CiMtTBAOT. 

Provlcrlon  of  a  building  contract  making 
time  of  the  essence,  that,  in  esse  of  failure  to 

plete  in  specified  time,  contractor  shall  pay, 
in  addition  to  $100  a  day  as  liquidated  damac^ 
all  expenses  (or  inspection  and  superintendence. 
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&  CoUBTS  4=3389— Beview  or  Dicision  or 
Coubt  of  Gladys— Ibsui  Not  Rauud  Bk- 

K>W, 
Claim  that  credit  of  time  by  sorvrnment  on 
ftcCDimt  of  extra  work  ihoutd  have  been  ETCAter 
Is  not  avBilable  on  appeal  from  Court  of  ClalmB; 
ao  inu«  thernw  appearing  to  have  bean  raiaad 
below. 

Appeal  from  tbe  Court  of  OlalmB. 

Bolt  by  J.  TB.  Hatbaway  A  Co.  agalnit 
tbe  United  States.  From  aD  adverse  Judg- 
ment ^2  Ct  OL  267),  claimants  appeal.  Af- 
firmed. 

Hr.  George  A.  Elng,  of  WaaUngton,  D.  C, 
for  appellants. 

Mr.  Assistant  Attorney  General  Frlerson, 
■  tor  tbe  United  States. 

*  •  Mr.  Justice  BRANDEIS  delivered  tbe  opin- 
ion of  tbe  Court. 

Tbe  Uolted  States  solicited  sealed  pro- 
posala  for  tbe  repair  of  a  revetment  la  Hlcli- 
igan;  and  J.  E.  Hatbawar  &  Co.  became 
tbe  successful  bidders.  Under  a  contract, 
dated  Ma;  11,  1910,  tbe;  agreed  to  complete 
the  work  by  December  1,  1910.  It  was  not 
completed  until  68  days  later.  Of  tUs  delay 
the  government  conceded  that  29  days  were 
attributable  to  extra  work  required  by  It, 
and  10  more  days  were  not  coonted  against 
the  contractor,  being  Sundays  and  holidays. 
Tor  the  remaining  29  days'  delay  the  govern- 
ment deducted  from  tbe  contract  price  {3,082, 
claiming  that  amouut  nuder  the  provisions 
jjfor  liquidated  and  other  damages.  To  re- 
-cover the  nmount  disallowed,  J.  E.  Hathaway 

•  ft  Co.  brought  suit  in  the  Court  of  •Claltaa, 
which  denied  them  relief  (52  Ct.  CL  267); 
and  the  case  comes  bere  on  appeaL 

[1]  First.  Claimants  contend  that  they 
were  entitled  to  an  eiteoaton  of  more  than 
these  29  days'  time  for  completing  the  work, 
becanse  the  contract  and  bond  were  delivered 
by  them  to  the  government  May  18,  duly  ex- 
«CTited.  but  were  not  approved  by  the  Chief  of 
Engineers  untllJune9,  and  notice  of  approval 
was  not  given  them  untl!  June  13.  The  origin 
of  this  delay  was  tbe  failure  of  the  surety 
company  to  die  with  the  War  Department  a 
copy  of  the  vote  of  Its  directors  giving  him 
who  signed  tbe  bond  as  attorney  in  fact  an- 
tborlty  so  to  da  But  claimants  insist  that 
this  omission  could  have  been  quickly  sup- 
plied. If  the  government  bad  telegraphed  for 
a  copy  of  tbe  vote,  and  that  practically  all 
the  delay  was  due  to  Its  unreasonable  failure 
so  to  do. 

The  Court  of  Claims  found: 

"There  was  no  unreasonable  delay  on  the  part 
o(  tbe  government  In  approving  tbe  contract." 

This  finding,  UKe  one  of  reasonable  value 
(Talbert  v.  United  States,  165  U.  S.  46,  46, 
IS  Sup.  Ct  4,  8»  L  Ed.  64),  iB  a  finding  of 


an  ultimate  fact  by  which  this  court  Is  bound, 
unless  it  appears  that  the  finding  vraa  made 
without  supporting  evidence  (Cramp  v.  Unit- 
ed States,  239  U.  a  221,  232,  36  Sup.  Ct.  70, 
60  L.  Ed.  238;  Stone  r.  United  SUtes,  164 
U.  S.  880,  17  Sup.  Ct  71,  41  L.  Ed.  477; 
United  States  v.  Clark,  96  U.  S.  37,  24  lu 
Ed.  696),  or  Is  inconsistent  with  other  facts 
found  (United  States  v.  Berdan  Flre-Arms 
Co.,  ice  U.  S.  662,  573,  IB  Sup.  Ct.  420,  39  L. 
Ed.  630).  There  la  no  such  lack  of  support* 
Ing  evidence  or  inconslst^icy  here.  We  have 
consequently  no  occasion  to  determine  wheth- 
er, as  was  held  in  American  Dredging  Co.  v. 
United  States,  48  Ct  CL  350,  unreasonable 
delay  on  the  part  of  the  government  in  ap- 
proving a  contract  for  an  accepted  bid  can 
entitle  the  contractor  to  a  corresponding  ex- 
tension of  time,  where  a  definite  date  is 
fixed  by  tbe  contract  tor  completion  of  th» 
work.  Compare  Monroe  v.  United  States,  ^ 
184  U.  S.  524.  22  Sup.  Ct  444,  46  Ii  Ed.  670.  | 
Tbe  case  of  District  of  Columbia  *v.  Camden  • 
Iron  Works,  181 U.  S.  463,  461,  21  Sup.  Ct.  680. 
45  L.  Ed.  948,  strongly  relied  upon  by  claim- 
ants, Is  clearly  dlstlngnlshaUe.  There  the 
contract  aa  Interpreted  by  the  court,  pro- 
vided that  tbe  work  should  be  completed,  not 
(as  here)  by  a  date  fixed,  but  within  a  cer- 
tain number  of  days;  and  the  number  of 
days  was  to  be  measured,  not  from  the  date 
of  the  contract  but  from  "tbe  date  of  tbe 
execution  of  the  contract"  What  was  there 
decided  Is  merdy,  that  under  such  circum- 
stances It  may  be  "shown  that  a  deed,  bond 
or  other  Instrument  was  in  fact  made,  ex- 
ecuted and  delivered  at  a  date  subsequent 
to  that  stated  on  Its  face." 

[1]  Second.  Claimants  contend  also  that 
the  Court  of  Claims  erred  In  allowing,  in  ad- 
dition to  the  sum  of  $100  a  day  as  liquidated 
damages,  the  sum  of  $182  for  the  exi)ense  of 
superintendence  and  Inspection.  But  the  con- 
tract expressly  provided  that  time  should  be 
deemed  of  the  essence  and  that  In  case  of  fail- 
ure to  complete  within  the  time  specified 
"the  contractor  shall  pay,  In  addition  to  the 
liquidated  damages  hereinbefore  speclded,  all 
expenses  for  inspection  and  superintendence." 
There  la  no  reason  why  parties  competent  to 
contract  may  not  agree  that  certain  elements 
of  damage  difficult  to  estimate  shall  be  cov- 
ered by  a  provision  for  liquidated  damages 
and  that  other  elements  shall  t>e  ascertained 
in  the  usual  manner.  Provisions  of  a  con- 
tract clearly  expressed  do  not  cease  to  be 
binding  upon  tbe  parties,  because  they  relate 
to  the  measure  of  damages.  Henry  A.  Wise, 
Trustee,  v.  United  States  (No.  214,  decided 
March  31,  1919)  249  U.  S.  861,  89  Sup.  Ct  S03, 
eS  L.  Ed.  647. 

[11  Third.  Claimants  further  contend  that 
the  credit  of  time  allowed  by  tbe  govern- 
ment on  acconnt  td  tbe  extra  work  should 
have  been  greater.    On  this  matter  no  Issue 
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appeaia  to  bave  been  raised  below;   and  It 
!■  dbvlonsly  not  open  for  rerlew  here. 

The  Jadgment  of  the  Conrt  of  Claims  la 

Affinned. 


(M»  D.  8.  »8S)  ^^ 

DEEAWARH,  L.  ft  W.  B.  CO.  t.  UNITED 

STATES. 


No.  158. 


)  Cab- 


1.  Post  Omcs  «921(4)— ConriACT 
BT  MAiLB-^CBAnGG  or  Ratbs. 

Even  If  writings  eichBnged  by  railroad  com- 
pany and  post  oSm  department  constituted  con- 
trart  for  carryini  mails  tor  four  /ears,  the 
worda  "subject  to  future  orden,"  in  one  case, 
and  "unless  otherwise  (»xlered,"  Id  another,  In 
notice  to  railroad  that  compensadon  had  been 
filed  for  four  rears  at  certain  aum^  permit 
change  of  rate. 

2.  Post  Oitick  «=321(4)— <3onTBAcT  tob  Gab- 
BTiNa  Mailb— Rbsebvatior  ov  Bight  to 
Chan  HE  Rates— ADOPnoN. 

Though  Poatmsater  General  had  no  power 
to  change  rates  when  contract  for  carrTlng 
mailfl  was  made,  the  reservation  therein  in  favor 
of  the  United  State*  of  right  to  make  such 
cliaoge  could  be  adopted  bj  it,  aa  It  was  by 
Act  March  2,  1907. 

S.  Post  Omoi  *=21(4)— Coittbaot  fob  Oab- 

BTino  Mails— BBADJusncznT  of  Coupbk- 

SATion- REWKioHntQ. 

Reference  to  aTerage  weight*,  in  Act  March 

2,  1907,  authorising  the  Foatmaster  General  to 

readjust  compensation  to  be  paid,  after  a  cei^ 

tain  date^  for  carrying  malls  on  certain  routes, 

by  deduction  of  6  per  cent,  from  preaest  rates 

on  the  excess  over  an  average  weight  per  day 

of  a  certain  amount,  h«U  not  to  require  a  re- 

w^hing  before  the  act  could  be  put  in  effect. 

Appeal  from  tba  Court  of  Claims, 
Suit    by    the    Delaware,    I^ckawaima    H 
Western  Railroad  Company  against  the  Unit- 
ed gtatea    Judgment  for  defendant  (61  Ct 
S  d,  126),  and  claimant  appeala    Affirmed. 
*  'MeasFB.   Benjamin  Carter  and  F.   Carter 
Pope,  both  of  Waahlngton,  D.  C.,  for  appel- 
lant. 

Mr.  Assistant  Attorney  General  Frleraon, 
fOr  the  United  States. 

Ur.  Justice  HOLMES  delivered  the  opinion 
oC  ttie  Court. 

Thla  la  a  petition  to  recover  additional  pay 
for  the  carriage  of  the  malls  upon  two  routes 
from  July  1,  1907,  to  July  1,  190»— the  claim- 
ant alleging  and  the  United  States  denying 
tbat  It  had  ctmtracts  at  fixed  rates  for  four 
years  from  July  1,  1905.  The  Court  of 
Claims,  without  stating  In  terms  what  the 
contracts  were,  set  forth  tbe  transactions 


that  fixed  the  relations  of  the  parties,  and  re- 
jected the  claims.  Under  the  etatotes  lo- 
force  at  tbe  time  a  maxlmnm  price  per  mils- 
was  fixed  with  reference  to  the  average- 
weights  carried  by  the  railroad.  This  aver- 
age was  ascertained  by  weighing  the  maila- 
for  thirty  days  once  In  four  years.  TbB- 
quadrennlal  welching  for  the  two  routes  con* 
cemed  (from  Hoboken  to  ButTato  and  from 
Hoboken  to  Denvllle,  New  Jersey)  took  plat« 
In  the  spring  of  1900,  upon  a  notice  from  th» 
Post  Office  Department  tbat  it  was  In  order 
to  obtain  the  data  for  adjusting  the  pay  from 
Jul;  1,  1906,  to  June  30,  1900.  At  aboot  th» 
same  time  the  Post  Office  Department  In  ac- 
cordance with  Ita  practice  sent  to  the  rail- 
road  B  drcnlar  calling  for  a  verified  return, 
of  the  distances  on  tbe  routes  and  for  an  ac- 
ceptance, as  it  was  called,  more  properly  au' 
offer,  in  the  following  form : 

"In  caae  the  Post  Office  Department  author- 
ilea  the  transportation  of  mails  over  this  line 
or  any  part  of  It.  tbe  railroad  company  agrees 
to  accept  and  perform  tbe  service  upon  the  con- 
ditions prescribed  by  law  and  the  regulationB  of 
the  Department." 

Before  July  1,  lOOS,  these  returos  were  ex-  ^ 
ecnted,  and  on  'September  15  the  Post  Office  • 
Department  notified  the  railroad  that  tbe 
compensation  for  transporting  the  malls  on 
the  Buffalo  route  "has  beea  fixed  from  July 
1,  1905,  to  June  30,  1909,"  upon  returns,  at 
certain  suma.  "This  adjustment  Is  subject  to 
future  orders  and  to  fines  and  deductions,  and 
la  based  <ai  a  service  of  not  less  than  six 
round  trips  per  week."  The  notice  for  tlie 
DenvlUe  route,  sent  September  16,  1900,  was 
similar  except  that  there  was  Inserted  after 
"bas  bem  fixed  from  July  1,  18CKJ,  to  June 
30,  1900,"  the  words  "unless  otherwise  order- 
ed." Tbere  is  notUng  else  bearing  on  tbe 
contracts  except  tbat  the  Post  Office  Regula* 
tions  contemplate  contracts  for  and  not  ex- 
ceeding four  years. 

l%e  rate  thus  fixed  was  paid  for  two 
years,  but  on  September  12,  1907,  in  pursu- 
ance of  an  Act  of  Congress  of  March  2,  1907, 
c.  2013.  34  Stat.  1200,  1212,  authorizing  the 
Postmaster  General  to  readjust  the  compen- 
sation to  be  paid  aftef  July  1  of  that  yeur, 
and  to  reduce  tbe  rate  cm  certain  average 
weights,  he  ordered  tbe  reduction  complained 
ot  The  service  was  continued  on  an  under- 
standing that  it  waa  without  prejudice  to  the 
rights  of  the  railroad  in  case  it  ^ould  be  de- 
cided that  it  was  entitled  to  the  old  rate  for 
four  years  from  July  1,  1900.  Tbs  Court  of 
Clalma  allowed  the  higher  rate  up  to  the 
time  of  the  notice  of  the  reduction  but  dis- 
allowed the  rest,  and  tbe  Railroad  Company 
appealed. 

[1, 1]  It  would  bo  very  difficult  to  say  that 
tbe  writings  to  which  we  have  referred  con- 
stituted a  contract  on  the  part  of  the  raiU 
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road  to  carry  tbe  maUa  for  four  yeara  and  on 
tbe  part  or  tlie  QoTemmuit  to  accept  the 
service  for  that  tlma,  even  aabject  to  the  res- 
erratloaa  tbat  were  expressed  on  Its  aide.  If 
In  view  of  tbe  drcntnstances  and  past  prac- 
tices B  finding  of  such  a  contract  was  war- 
ranted DO  such  finding  bas  been  made  and 
this  Court  cannot  make  It.  It  Is  not  a  coa- 
elusion  of  law  from  the  facts.  Bnt,  howerer 
g  thfs  may  be,  the  notice  to  the  railroad  that 

•  the  'compensation  bas  been  dsed  at  certain 
rates.  In  one  case  "unless  otherwise  ordered" 
and  In  both  "subject  to  future  orders"  ex- 
cludes the  possibility  of  holding  that  a  cliange 
of  rate  could  not  be  made  so  far  as  the  writ- 
ten words  were  concerned.  So  It  was  dedded 
In  Eastern  Railroad  Ca  t.  United  States, 
129  n.  8.  391,  ft  Sup.  Ct  820.  82  I*  Ed.  73(V 
which  answers  the  argument  that  the  future 
orders  referred  to  did  not  extend  to  a  change 
of  rates.  In  that  case,  to  be  sure,  the  rail- 
road made  no  protest,  bnt  the  decision  waa 
nob  placed  Qpon  Qiat  ground  alone  but  also 
upon  the  effect  of  the  words  "unless  otherwise 
ordered."  It  la  said  that  the  Postmaster 
General  had  no  power  to  change  the  rates  In 
ItKKl  when  the  papers  were  signed.  But  that 
would  not  obliterate  the  reservation  and  bind 
the  United  States  to  a  dlfTerent  contract  from 
tbat  which  the  documents  expressed  If  thej 
exinvssed  anything  more  than  the  rate  at 
which  the  service  was  rendered  while  It  was 
rendered.  The  United  States  was  tree  to 
adopt  the  reservation  In  Its  favor  and  It  did 
Bdcvt  it  by  the  Act  of  190T.  As  the  case 
stands,  the  railroad  was  free,  as  in  the  &ast> 
em  Ballroad  Case,  to  decline  to  carry  at  the 
new  rates,  bnt  could  sot  insist  upon  the  old 
ones  after  notice  that  they  had  been  revised. 

[3]  It  is  argued  that  the  Act  of  1907  could 
not  be  put  into  effect  without  a  rewelghing. 
The  Act  directs  the  Postmaster  General  to  re- 
adjust the  compensation  to  be  paid  from  and 
after  the  flrat  day  of  July,  1907,  for  the  trans- 
portaticm  of  mail  on  certain  routes  "by  mak- 
ing the  following  changes  In  the  present  rates 
per  mile  per  annum  for  the  transportation  of 
mall  on  such  routes,  and  hereafter  the  rates 
on  such  routes  shall  be  as  follows:  On 
routes  carrying  tbeir  whole  length  an  average 
weight  of  mall  per  day  of  more  than  five 
thousand  pounds  and  less  than  forty-eight 
thousand  pounds  the  rate  shall  be  five  per 
centum  less  than  the  present  rates  on  all 
weight  carried  in  excess  of  five  thousand 
pounds  up  to  f orty-ei^t  thousand  pounds" ; 
g  with  further  reductions  arrived  at  In  like 

•  manner.  The  references  to  'average  weights 
are  not  enough  to  require  rewelghlng.  Tbey 
are  an  oiumeratton  of  the  elements  Identify- 
ing and  determining  the  present  rates  that 
are  to  be  reduced.  We  see  no  reason  to 
suppose  that  Congress  Intended  to  require  a 
BpedAi  and  expensive  investigation  at  tbe 
cost  of  the  Government  rather  than  to  adopt 


tbe  exlBtlng  practice  and  to  order  the  reduo 
tlon  without  reference  to  the  exact  time  when 
the  last  thirty  daytf  weighing  occurred  or 
should  occur. 
Judgment  affirmed. 
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1.  Corara  ^=9282(8)— JmisnicnoiT  or  kxd- 
EBAi,  CouaT— Fbderai.  Question— Enfobck- 
VENT  or  FaanoBisB. 

A  bill  to  restrain  a  dty  from  enfordng  the 
obligation  of  a  itreet  railroad  company  to  fur- 
nish senioe  at  tbe  rate  fixed  by  the  francbiae, 
on  the  ground  tbat  the  Increased  operating  ex- 
penBes,  due  to  the  war  and  to  increased  wagea 
awarded  by  the  Wat  Labor  Board,  were  so- 
great  that  the  enforcement  of  the  fmncbUe 
rates  would  deprive  tbe  company  of  Ita  prop- 
erty without  due  process  of  law,  presents  qne>- 
tioQi  arising  under  the  Constitution  not  whoUy 
lacking  Id  merit,  so  that  the  federal  court  hoB 
Jurisdiction  thereof. 

2.  Cabbiebb  «=I2(9>— Bates  of  Fabe— Faan- 
OHiBi— IncBXABBO  Ofebatino  BXFEnSES.  ~ 

Under  tbe  laws  of  Ohio,  tbe  ordinances  of 
Columbus  granting  street  raUway  franchise  for 
a  fixed  term  of  years,  which  were  accepted  by 
the  grantees,  conBt<tnte  a  binding  contract,  the 
obligadon  of  which  Uie  company  cannot  avoid' 
on  the  ground  that  the  Inereaaed  operating  ex- 
penaei,  due  to  tbe  war  and  tbe  hlgber  wagM- 
fixed  by  the  War  Labor  Board,  make  it  on- 
proStable,  espedally  In  the  absence  of  a  sliow- 
ing  that  further  operation  under  the  contract 
was  impossible,  or  even  tbat  operation  thereun- 
der for  the  entire  term  of  the  fraacUse  would^ 
be  nn  remunerative. 

Appeal  from  tbe  District  Court  of  thi> 
United  States  for  tbe  Southern  District  ot 
Ohio. 

Suit  hj  the  Columbus  Railway,  Power  & 
Light  Company  against  the  City  of  Columbus^ 
Ohio,  and  others,  for  an  Injunction.  From  a 
decree  ot  tbe  District  Court  dlsmtsslDg  tbe 
amended  bill  (2K{  Fed.  496),  complainant  ap- 
peals.   Affirmed. 

Mr.  Joseph  S.  Clark,  of  Philadelphia,  Pa., 
for  appellant 

Mr.  Henry  L.  Scarlett,  of  Colnmbos,  Ohio, 
for  aroelleea.  ^ 

*Mr.  Justice  DAT  delivered  the  opinion  of* 
tbe  Court. 

Tbe  ColurobuB  Railway,  Power  &  Li^rlit 
Company  Sled  Its  complaint  and  amcndi'il 
bill  of  complaint  In  the  District  Cburt  of  tlx^ 
United  States  for  the  Southern  District  of 
Ohio,  against  the  city  of  Columbus,  Ohio. 


d  KET-KVUBER  In  all  S*r-Mimlb«r^  DIgMti 


Tll^'SOgic 


860 


SB  STTPBESHB  OOUKT  BIS>OBTE)B 


(OcLTena, 


and  oflldals  mai.  mHnben  of  Qie  cltj  coun- 
cil of  the  city,  asking  an  Injunction  agalnet 
the  enforcement  of  ordlnancca  concerning  the 
operation  of  street  railways  upon  certain 
streets  In  the  city  of  Columbns.  Upon  mo- 
tions to  dismiss,  and  for  a  temporary  injunc- 
tion, the  District  Conrt  held  tliat  there  was 
DO  Jurisdiction  as  the  amended,  bill  of  com- 

S  plaint  presented  no  substantial  federal  ques- 

•  tlon,  and,  'conalderlng  the  case  upon  Its 
merits,  h€4d  that  die  amended  bill  did  not 
state  facts  constituting  a  valid  cause  ot  na- 
tion In  eqnlty  against  the  defendant,  and  dis- 
missed the  same.  An  appeal  was  prosecuted 
to  this  court;  the  case  has  been  argaed  and 
submitted. 

The  amended  bill  of  complaint  all€«KS  In 
Bubstance  that  the  company  and  its  predeces- 
sors bare  since  the  enactment  of  two  ordi- 
nances, hereinafter  mentioned,  and  until  the 
SOth  ot  Au^Bt,  ISIS,  operated  a  system  of 
street  railway  lines  in  the  city  of  Columbus. 
The  two  ordinances  In  question  are  referred 
to  in  the  bill  and  attached  thereto.  The 
one,  denominated  the  "blanket  franchise  or- 
dinance" was  passed  February  4,  1901,  and 
the  other,  called  tbe  "Central  Market  fran- 
chise ordinance,"  was  passed  Jannary  1, 
1901.  The  allegations  as  to  these  two  ordi- 
nances ore  supplemented  by  a  statement  of 
-certain  so-called  perpetual  franchise  ordi- 
nances on  certain  streets.  The  two  ordi- 
nances, above  referred  to,  are  each  for  the 
term  of  2D  years.  The  ordinances  were  duly 
accepted  by  the  grantees  thereof.  Under  the 
provisions  of  the  blanket  franchise  ordinance 
the  grantee  and  its  successors  are  required 
to  issue  and  sell  eight  tickets  for  2S  cents, 
and  give  universal  free  transfers.  The  Issue 
and  sate  of  such  tickets  continued  nntll  Au- 
gust 20,  191S,  wh«),  It  Is  alleged,  the  fran- 
chise under  that  ordinance  was  surrendered 
and  canceled  by  tbe  railway  company.  Un- 
der the  Central  Market  franchise  ordinance 
die  cconpany  Issued  and  sold  eight  tickets  for 
2S  cents,  and  gave  universal  transfers,  and 
conttnued  so  to  do  until  August  20,  1918, 
when.  It  Is  alleged,  the  frandilse  waa  sur- 
rendered and  canceled  by  the  company. 

The  bill  sets  forth  allegations  as  to  the  oc- 

tent  of  the  business  of  the  company:    That 

_  Its  railway  system  Includes  more  than  lit) 

^  miles  of  main  track,  and  supplies  the  only. 

*  street  railway  service  In  the  'city  ot  Colum- 
bue,  except  a  very  limited  service  furnished 
by  Interurban  cant  running  at  long  intervals 
upon  certain  streets;  that  the  company  also 
supplies  power  tor  war  and  industrial  pur- 
poses, and  is  the  only  commercial  company 
fnmlsblng  electricity  In  the  dty  of  Columbus. 
That  Columbus  and  Its  suburbs  contain 
population  of  more  than  250,000  persons,  and 
constitute  a  large  industrial,  manufacturing, 
military,  and  railroad  center.  That  more 
than  2S,000  persons  ere  employed  in  the 
manufacture  ot  mnnlUons,  dothlng,  and 
isreat  variety  of  other  war  materials  for  tun 


directly  by  the  United  States  gov^mnent, 
and  for  die  use  of  others  furnishing  war 
supplies  to  tbe  government;  also  large  rail- 
road   shops  in   which  are  employed  raonr 

sands  of  persons  engaged  In  the  making 
and  repair  of  railroad  engines,  cars,  and  oth- 
er equipment  used  and  to  be  used  by  the 
United  States  Railroad  Admlnlstratiou. 
That  a  large  majtxity  of  the  employ^  of 
these  shops  do  and  must  depend  upon  tbe 
street  railway  service  of  the  company  as 
th^r  means  ot  transportatloa  to  and  from 
their  places  of  employment;  and  In  said  area 
Is  located  the  C<dumbus  Barracks,  in  whldi 
are  quartered  more  than  lOO.OOO  recruits  per 

im,  who  also  at«  dependent  upon  said 
street  railway  serrlcBk  That  the  dlscontlna- 
ance  or  Impairment  of  the  plaintiff's  street 
railway  srarice  would  cause  Irr^arable  harm 
to  the  govemmeDt  ot  the  United  States,  to  tbe 
city  ot  Columhufl  and  to  all  xtersous  depend- 
ent upon  the  service.  That  the  company  has 
more  than  fl2,000,000  invested  In  the  street 
railway  lines  and  equipment  It  has  large 
amounts  of  ontstandlng  mortgage  bonds,  of 
whl(±  the  sum  of  $7,299,000  Is  chargeable 
against  Its  street  railway  property,  the  an- 
nual Interest  charged  being  more  than  {333,- 
000.  The  operation  and  management  of  the 
company  show  Increased  and  increasing 
costs  of  operation  and  decreased  and  decreas-^ 
lug  net  revraiue  aa  a  result  ot  the  war  in  ^ 
which  the  United  States  *was  then  engaged.  • 
The  bill  diarges  Increases  in  the  cost  of  coal 
and  In  wages  paid  to  the  employes.  The 
net  earnings  ot  the  operations  ot  the  lines  for 
the  12  months  ending  June  30,  191S,  after  de> 
ducting  operating  ezprnises,  taxes,  and  a 
proper  charge  tor  depredation,  were  $301,- 
987,  an  amount  Insufficient  by  more  than 
$31,000  to  pay  the  Interest  on  the  outstand* 
tug  bonds  of  the  company,  priq^rerly  charge- 
able to  the  railroad  property,  and  bar^ 
enough  to  pay  2%  per  cent  on  the  value  of 
the  property  employed  by  the  company  in 
furnishing  street  railway  service  to  ColumbusL 
That  In  June,  191S,  the  street  railway  em- 
ployes of  the  company  demanded  an  Increase 
in  wages,  and  Inaugurated  a  strike,  which 
resulted  in  the  discontinuance  ot  the  service 
ot  the  company  tor  two  days.  That  the  coo* 
troveray  was  referred  to  the  National  War 
Labor  Board,  which  board  tn  July  31,  1918, 
rendered  its  decision  Increasing  the  wages 
of  the  street  railway  employes  more  than  60 
per  cent.,  thereby  Increasing  the  operating 
expenses  ot  the  street  railway  line  by  about 
1560,000  per  year.  It  Is  averred  that  aa  a 
result  ot  such  operadons,  for  the  current 
year  ending  June  30, 1919,  the  gross  earnings 
will  fall  short  of  paying  expenses,  d^reda- 
tlon  and  taxes  by  ai^roximately  $200,000,  and 
that  there  will  be  no  earnings  from  wliidi  to 
pay  its  interest  charges,  or  to  yield  any  r»> 
turn  to  the  company  on  the  value  ot  Ita 
property.  That  on  August  20,  1918,  the  com- 
pany surrendered  and  canctied  ita  blanket 
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fraocblse  Bad  its  Central  Market  ftandilse 
by  DotiBcatlon  In  writing  addressed  to  the 
city  of  Columbus,  the  mayor,  council  and 
clerk  tbereof.  The  company  charges  that 
tbe  rates  of  fare  prescribed  by  the  terms  and 
conditions  of  tbe  two  ordloances  were  not 
cither  before  or  when  said  franchises  were 
sarreodered  as  above  stated  and  would  not 
tie  If  longer  enforced  against  tlie  company, 
auffident  to  «iable  it  to  maintain  Its  street 
S  railway  property  In  good  order  and  repair 
•  und  to  perlorm  its  duty  as  a  public  *utlll^; 
thnt  the  further  c^Kratlon  of  the  street 
railway  lines  In  the  dty  of  Columbus  under 
the  two  ordinances  woald  be  not  only  Imprac- 
ticable, but  ImpOBslble;  and  that  the  enforce- 
ment of  tbe  aaid  rates  ot  fare  would  violate 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States;  that  said  rates  of 
fare  are  Inadequate  and  confifcatory,  and 
their  enforcement  will  deprive  the  company  of 
Its  property  without  due  process  of  law.  The 
company  diarges  that  the  defendants,  unless 
enjoined,  will  attempt  to  force  It  to  continue 
to  operate  its  street  railway  lines  under  the 
said  blanket  and  Central  Market  franchises  in 
violation  of  rights  secured  to  It  by  tbe 
Fourteenth  Amendment  to  tbe  Coostltutloii. 
The  amended  bill  furtlier  sets  forth  that 
controversies,  confusltm,  risks,  and  multi- 
plicity of  suits  will  result  from  the  re- 
sistance of  the  company  to  the  enforcement  of 
tbe  inadequate  and  couflscatory  rates  of  fore 
prescribed  lu  said  ordinance.  Tbe  bill  praya 
for  an  injunction  restraining  the  defendants 
from  compelling  the  company,  or  attempting 
so  to  do,  to  operate  its  lines  of  street  ralltray 
In  tbe  dty  of  Columbus  under  the  said  or- 
dinances, fiom  In  any  way  forcing,  compel- 
ling, or  attempting  to  compel.  It  to  charge  and 
collect  only  tbe  rates  of  fare  prescribed  by 
the  two  ordinances  for  carrying  passengers, 
and  from  interfering  in  any  way  with  the 
operation  by  the  company  of  the  lines  of 
street  railway  covered  by  the  said  perpetual 
trandiiaes. 

In  the  written  notice  of  surrender  ot  the 
trandilsee,  attached  to  the  blU  as  part  there- 
of tbe  alleged  facta  as  to  the  operation  of  the 
company  are  set  forth  much  as  stated  In  the 
amended  Mil,  and  tbe  award  of  tbe  National 
War  Labor  Board  Is  set  out.  The  request  of 
February  25,  1918,  to  the  city  council  to 
thorize  the  comitany  to  charge  higher  rates, 
la  stated,  wlddi  was  refased,  as  was  a  later 
P  request.  A  redtal  of  the  recommendation 
§  of  the  War  lAbor  Board  for  Increased  rates 
>  of  fare  Is  also  'set  out  In  the  written  notice. 
nie  statement  Is  made  that  the  company  re- 
fused to  coatiune  the  Issue  and  sale  of  tick- 
ets as  prescribed  In  the  blanket  franchise 
and  Central  Market  ordinances  and  to  longer 
operate  its  cars  thereunder;  that  In  order  to 
give  good  street  railway  service  to  the  people 
of  Oolumbus  the  company  will  continue  to 
operate  the  street  railway  lines,  but  not 
der  the  two  franchises,  or  either  of  them, 


upon  all  of  the  streets  of  the  rlty.  until  noti- 
fied by  it  to  withdraw  from  those  streets- 
not  covered  by  the  aforesaid  perpetual  fran- 
chises, and  the  company  gave  notice  that  It 
would  thereafter  charge  S  cents  for  a  single 
ride  and  1  cent  for  each  transfer. 

The  District  Court  held  that  the  bill  made- 
no  case  properly  Invoking  tlie  JurlsdictloQ 
of  a  federal  court  upon  constltutlonat 
grounds;  that  upon  the  merits,  which  the- 
District  Court  considered,  tbe  bill  should  be 
dismissed  for  want  of  equity. 

[1]  As  to  tlie  JurisdlctlDn  of  the  court:  If 
the  court  had  decided  the  case  upon  the 
question  ot  Jurisdiction  alone,  that  question 
sbonld  have  been  certified  here,  and  none- 
other  would  have  been  presented  upon  such 
appeal.  Judicial  Code  (Act  March  3,  1911,. 
c.  231)  I  238,  36  Slat  1157  (Comp.  St.  |. 
1216).  As  we  have  said,  tbe  court  decided 
the  case  npon  the  merits,  and  dismissed  th» 
bill.  As  a  constitutional  question  is  in- 
volved the  appeal  brings  the  whole  case- 
here.  Wa  are  of  opinion  that  there  wa» 
Jurisdiction  In  the  District  Court  to  en- 
tertain the  bill  as  It  presented  questions 
arising  under  tbe  Fourteenth  Amendment  to- 
the  federal  Constitution  not  so  wholly  lack- 
ing in  merit  as  to  afford  no  basis  of  Juris- 
diction. Jurisdiction  does  not  depend  upoa 
the  decision  of  the  case,  and  should  be  en- 
tertained if  the  bill  presents  questions  ot  & 
character  giving  tbe  party  the  right  to  In- 
voke the  Judgment  of  a  federal  court.  We 
think  tbe  elaborate  and  careful  opinion  ot 
the  District  Judge  of  Itself  shows  that  sat>- 
atantlal  questions  arising  under  the  federal 
Constitution  were  presented  by  the  bill  and 
tliat  tbe  court  had  Jurisdiction.  9 

[2]  *Upon  the  merits  the  dedsion  of  the  • 
case  turns  npon  the  nature  and  character  of 
the  ordinances  granting  the  twenty-flve  year 
franchises.  The  theory  npon  which  the  bill 
was  framed,  and  the  case  argued  here  by  ap- 
pellant. Is  that  the  grants  were  legislative 
In  diaracter,  and  gave  to  the  railway  com- 
pany the  right  and  privilege  of  using  tbe- 
streets  ot  tbe  city  for  a  period  of  29  years; 
that  to  compel  their  operation  at  nnremnner- 
atlve  rates  Is  to  take  tbe  property  of  the 
company  without  due  process  of  taw  In  vio- 
lation of  the  Fourteenth  Amendment  The 
insistence  on  the  part  of  the  dty  Is  that 
under  the  controlling  laws  of  Ohio.  In  force 
when  these  ordinances  were  passed  and  ac- 
cepted, and  the  terms  of  the  ordinances, 
binding  contracts  were  created,  obligating 
the  dty,  which  had  authority  from  tbe  state- 
for  that  purpose,  to  permit  the  operation  by 
the  company  npon  the  streets  of  tbe  city  for 
tbe  period  of  25  years  opon  the  terms  an! 
conditions  set  forth  in  the  ordinances. 

That  a  dty,  acting  under  state  authority, 
may  in  matters  of  proprietary  rlgbt  make- 
bindlng  contracts  of  tbe  nature  contained  in 
these  ordinances,  is  well  established  by  tha- 
adJndlcationB  of  this  court    Ticksbnrg  t. 
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Vlckabnrg  Wlaterworkfl  Co..  208  U.  S.  488,  27 
Sup.  Ct.  762,  61  L.  Ed.  115S. 

Wbetber  these  ordlnanoea  constttnted  encfa 
-contracts  depends  upon  the  proper  conatmc- 
tlon  of  tlie  statutes  of  Ohio  In  force  at  tbe 
time,  and  the  terms  of  the  ordinances  In 
-question. 

It  la  conceded  that  the  statutes  of  Ohio 
T^ulatlng  this  mutter  are  Bobetanttally  the 
same  as  tbose  set  forth  In  the  msr^n  of 
the  report  of  the  decision  of  this  court  tn 
Cleveland  t.  Cleveland  City  Ballway  Co., 
194  U.  S.  517.  24  Sup.  Ct.  756.  48  I*  Ed. 
1102.  After  the  consideration  therein  ^ven 
them,  it  irould  be  superfluous  to  state  them 
again  or  to  undertabe  to  repeat  the  reaaons 
which  Impelled  the  decision  of  the  court    In 

fthe  Cleveland  Case  this  court  held  that  upon 
acceptance  of  the  ordinance  It  became  a  bind- 
ing contract  governed  by  the  rates  of  *faj« 
authorized  to  be  charged  during  the  period 
of  25  years  for  which  the  ordinance  ■ 
that  the  rates  contracted  for  became  binding 
upon  the  city,  and  could  not  be  altered 
subsequent  municipal  action  consistently 
-with  the  constitutional  rlshts  of  the  railway 
company.  Summing  up  tbe  matter  this 
-court  said: 

"In  reason,  tbe  condualon  tbat  cantnctt  < 
-engendered,  would  ieem  to  result  from  the  fact 
tbat  the  provldoDi  as  to  rates  of  fare  were 
£ied  in  ordlnsnces  for  a  stated  time  and 
reservation  was  mads  oC  a  right  to  alter,  that 
by  tliose  ordinances  eilatini  rlshta  of  the  cor- 
iwratioDB  were  surrendered,  beneSts  were 
ferred  upon  tbe  public,  and  obLlgatloaB  ^ 
imposed  upon  tbe  corporstions  to  continae  those 
1»enefit8  during  the  stipulated  time.  When,  In 
addition,  we  consider  the  specific  reference 
limitations  of  time  which  the  ordinances  ci 
teined,  and  the  fact  that  a  written  acceptance 
by  the  corporations  of  the  ordinances  was  re- 
quired, we  can  see  no  escape  from  the  conclu- 
sion,  that  the  ordinances  were  intended  Ci 
agrccmenta  binding  upon  both  parties  definitely 
filing  the  rates  of  fare  which  might  be  tbere- 
ntter  chiirgod,"  184  D.  S.  533,  24  Sup.  Ct  703, 
-48  L.  Ed.  1102. 

While  the  precise  question  now  Involved 
was  not  presented  to  the  court  In  Interurban 
Hallway  A  Terminal  Co.  v.  Public  UtlUtles 
■Coinwtsslon,  9S  Ohio  St  287,  120  N.  E.  831 
(s.  c,  16  Ohio  Low  Beporter,  393),  It  Is  evt 
-dent  that  the  Supreme  Court  of  Ohio  takes 
the  same  view  of  tbe  effect  of  such  ordi- 
nances as  was  declared  by  this  court  in  the 
-Cleveland  Case.  In  the  opinion  in  the  In- 
terurban Railway  Case,  the  previous  Ohio 
cases,  as  well  as  the  decisions  of  this  court 
are  reviewed,  and  the  conclusion  as  to  the 
effect  of  the  Ohio  statutes  Is  In  accord  with 
that  announced  by  this  court 

The  ordinances  Involved  In  this  case  are 

specific  In  their  terms,  and  In  the  so-called 

blanket  franchise  ordinance  they  obligate  the 

company  during  the  life  of  tbe  franchise  to 

e  tumlnh  adequate  and  ^dent  service  and 

3  f  rat-cloes,  *commo(Uoa>  oara  lor  tbe  accom- 


modatlon  of  Its  patrons.  The  company  la 
authorized  to  dUrge  certain  fares  during  the 
term  named,  and  no  more.  It  Is  required  to 
run  cars  upon  certain  streets,  not  In  excess 
of  certain  Intervals.  Upon  the  expiration  of 
the  franchise  tbe  company,  unless  a  further 
renewal  be  granted,  was  obligated  to  remove 
its  tracks,  etc.,  from  the  streets  of  the  city, 
leaving  the  same  In  good  condition. 

In  the  Central  Market  franchise  ordinance 
the  time  was  fixed  for  the  running  of  the 
cars  and  the  alze  of  the  trains  was  regu- 
lated. The  company  was  obligated  to  pay 
the  dty  2  per  cent  of  the  gross  receipts 
from  local  passenger  fares  during  the  term 
of  the  franchise.  The  grant  was  expressly 
limited  to  25  years.  Upon  tbe  expiration  of 
that  period  the  dty  had  a  right  to  purchase 
upon  giving  notice  2  years  before  the  expira- 
tion of  the  term  of  Its  intention  to  do  so. 
We  can  have  no  doubt  that  under  the  au- 
thority of  the  laws  referred  to,  and  In  view 
of  the  terms  of  the  ordinances  In  question 
and  the  acceptances  by  the  grantees,  the  dty 
of  Columbus  made  valid  and  binding  con- 
tracts with  the  companies,  binding  for  the 
term  of  25  years.  By  these  contracts,  oblig- 
atory alike  upon  the  city  and  the  company, 
the  dty  granted  the  right  to  use  the  etreeta 
and  the  company  bound  Itself  to  furnish  the 
contemplated  service  at  the  rates  of  fare  fix- 
ed in  the  ordlnanOES.  We  cannot  agree  with 
tbe  contention  of  the  appellant  that  these 
were  permissive  franchises,  granted  and  ac- 
cepted with  the  right  upon  the  part  of  the 
company  to  abandon  tbe  uses  and  purposes 
for  which  the  frandilaes  were  granted  be- 
cause the  rates  fixed  became  unremunerative 
aa  alleged  In  the  amended  bill.  The  author* 
ity  under  whidi  the  dty  acted  came  from  the 
state,  and  was  granted  by  proper  statutes 
pasaed  for  that  purpose.  The  contracts  were 
made  between  the  city  and  the  company,  and 
became  mutuolly  binding  for  tbe  period  <j 
named  In  the  ordinances.  *Thls  cose  does* 
not  Involve  the  remedies  which  may  be  In- 
voked against  a  street  .railway  company 
which  Is  or  may  become  Insolvent  because  of 
conditions  arising  since  It  entered  Into  a 
given  contract  The  company  seeks  now  by 
Its  own  action  to  terminate  tbe  contracts, 
still  binding  upon  it  by  their  terms  as  to 
rates  of  fare  to  be  charged,  and  seeks  to 
have  the  aid  of  a  court  of  equity  by  enjoin- 
ing the  dty  from  any  further  requirement 
of  service  under  them. 

There  is  no  showing  that  tlie  contract!) 
have  become  Impossible  of  performance^  Nor 
Is  there  any  allegation  establishing  the  fact 
that  taking  the  whole  term  together  the  con- 
tracts will  be  necessarily  unprofitable.  This 
case  is  not  like  the  Denver  Water  Works 
Case,  246  U.  8.  178,  88  Sup.  Ct  27S,  62  I.. 
Ed.  649.  and  the  Detroit  Street  RaUway 
Co.  Case,  248  V.  S.  429,  S9  Sap.  Ct  151, 
63  L.  Bd.  341,  in  both  of  which  the  franchise 
to  use  tbe  streets  of  the  dt;  bad  expired 
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b;  limitation,  and  It  was  sought  to  reqnire 
coDttotied  operation  ol  a  waterworks  STstem 
In  the  one  case  and  In  the  other  of  a  street 
raUway  sfstem,  under  rates  wblcb  would 
BiTord  no  adequate  return  to  the  companies. 
In  this  case  the  company  seeks  the  aid  of  a 
court  of  eqnity  to  avoid  contracts  dnly  made 
and  entered  Into  while  tile  same  are  yet  in 

We  are  nnable  to  And  In  the  allegatlotis 
in  this  bill  any  statement  of  facts  which 
absolves  the  company  from  the  continued 
obligation  of  its  contracts,  unless  the  facta 
to  which  we  hare  referred  bring  the  case, 
as  Is  contended,  within  the  doctrine  of  tIs 
major,  JustifylnK  the  company  in  Its  attemitt 
to  surrender  Its  franchise,  and  be  absolved 
from  fnrtber  obligation. 

We  come  tben  to  consider  whether  the 
amended  bill  shows  the  happening  of  an 
event  or  events  which  have  released  the  com- 
pany from  the  obligations  of  the  contract, 
and  authorized  It  to  cancel  the  same  upon 
^  the  surrender  oT  Its  franchise  JnstUcatlon 
H  for  that  course  Is  said  to  exist  In  the  condl- 
■  tlons  following  the  World  War  *and  resulting 
merefrom,  particularly  In  the  great  increase 
In  wages  \iy  the  arbitral  award  of  the  War 
Labor  Board,  which  was  due  to  the  necessity 
of  meeting  the  high  cost  of  living  as  a  direct 
result  of  war  conditions.  This,  it  Is  con- 
tended, presents  a  situation  that  made  the 
subsequent  keeping  of  the  contract  practi- 
cally Impossible,  except  at  a  mlnona  loss  to 
the  company.  It  Is  Insisted  that  the  prin- 
ciple recognized  by  this  court  In  Kronprlnzes- 
sln  CeclUe,  244  U.  S.  13,  37  Sup.  Ct  490, 
SI  L.  Ed.  960,  when  applied  to  this  case 
sbowB  the  existence  of  conditions  excusing 
the  performance  of  the  contract  In  that 
case  It  was  held  that  the  master  and  owner 
of  the  German  steamship  Kronprlnsesein 
Cedlle  were  justified  In  apprehending  that 
she  would  be  seized  as  a  prize  If  she  com- 
pleted her  voyage  to  Plymouth  and  Cher- 
bourg on  the  eve  of  the  war,  and  her  return 
to  this  country  was  a  reasonable  and  Justl- 
flable  precaution  In  view  of  the  sltuatlan ; 
that  there  was  no  liability  for  the  shipments 
of  gold  agreed  to  be  carried  In  that  case; 
that  the  contract,  not  making  an  exception 
In  the  event  of  war  Intervening  before  deliv- 
ery of  the  cargo,  the  circumstances  showing 
peril  of  belligerent  capture  afforded  an  Im- 
plied exception  to  the  carrier's  undertaking. 
Uuch  reliance  Is  had  by  the  appellant  on 
the  language  used  by  Ur.  Justice  Jodcson 
speaking  for  tbis  conrt  In  Chicago,  Ull- 
waukee  ft  8L  Paul  Ry.  Co.  v.  Hoyt,  149  V. 
S.  1,  14,  16,  13  Sup.  Ct  779,  TS4  (ST  L.  Ed. 
625),  wherein  it  was  said: 

"There  can  be  no  question  that  a  party  ma; 
by  on  absolute  contract  bind  himielf  or  itself 
to  perlorm  things  which  snbseqnently  become 
Impossible,  or  pay  damages  for  Uie  oonperform- 
■ace,  and  such  constructioii  Is  to  be  put  upon 
aa  nnqualified  undertaking,  where  the  event 
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which  canies  the  Impossibility  might  have  been 
anticipated  and  guarded  against  in  the  con- 
tract or  where  the  impoBsiblllty  arises  from 
the  act  or  defanlt  of  the  promlior.  But  where 
the  event  is  of  such  a  t^aracter  that  it  canool  ' 
be  reasonably  supposed  to  have  been  la  the9 
contemplation  of  the  contracting  *partles  when* 
the  contract  was  made,  the;  will  not  ba  held 
bound  by  general  words,  which,  though  large 
enough  to  Include,  were  not  used  with  reference 
to  the  poBiibilit;  of  the  particular  contingency 
which  afterwards  happena." 

Particular  reliance  Is  had  upon  the  last 
sentence  of  the  paragraph  Just  quoted.  This 
langnage  was  used  In  interpreting  a  con- 
tract of  donbtful  Import  as  the  context 
shows.  Such  Interpretation  was  made  in 
view  of  the  situation  of  the  parties  at  the 
time  when  the  contract  was  made,  and  in 
view  of  the  nature  of  the  undertaking  under 
condderatlon.  It  certainly  was  not  Intend- 
ed to  question  the  principle,  frequently  de- 
clared in  decisions  of  this  court  that  If  a 
party  charge  himself  with  an  obligation  pos- 
sible to  be  performed,  he  must  abide  by  it 
unless  performance  Is  rendered  Impossible  by 
the  act  of  God,  the  law,  or  the  other  party. 
Cnforeseeu  difllcultleB  will  not  excuse  per- 
formance. Where  the  parties  hare  made  no 
provlslan  for  a  dispensation,  the  terms  of 
the  contract  must  prevalL  United  States  t. 
Oleason,  175  D.  8.  SS8,  602,  20  Sup.  Ct  228, 
44  L.  Bd.  284,  and  authorities  cited;  Gai^ 
n««le  Steel  Co.  t.  United  SUtes,  240  U.  S. 
156,  164,  160,  36  Sup.  Ct  842,  60  L:  Ed.  576. 
The  latest  utterance  of  this  court  upon  the 
subject  Is  found  in  Day  t.  United  States, 
240  U.  B.  109,  38  Sup.  Ct  S7,  62  L,  Sd.  2l&, 
In  which  it  was  sold : 

"One  who  makes  a  contract  never  can  be 
absolutely  certain  that  he  will  be  able  to  per- 
form It  when  the  time  comea,  and  the  very  es- 
sence of  It  Is  that  he  takes  the  risk  within  the 
limits  of  his  undertaking.  "Die  modern  cases 
may  have  abated  somewhat  th«  abaotuteneas  of 
the  older  ones  In  determining  the  scope  of  the 
UBdertaking  b;  the  literal  meaning  of  the  watie 
alone.  The  Kronprinzessln  Cecilie,  244  U.  S. 
12,  22  [37  Sup.  Ct  490.  61  L.  Ed.  060].  Bat 
when  the  scope  of  the  undertaking  is  fixed,  that 
is  merely  another  way  of  saying  that  the  con- 
tractor takes  the  risk  of  the  obaUdea  to  that 


In  the  present  case  the  terms  of  the  con-^ 
tract  are  not  doubtful.    The  term  for  which  ■■ 
the  company  was  given  *the  right  to  use  the* 
streets  of  the  city  was  definitely  stated,  and 
the  terms,  incIuiUng  the  rates  of  fare  which 
the  company  might  charge,  were  explicitly 
laid  down.    There  Is  no  occasion  to  interpret 
general  terms  In  the  light  of  the  Intention 
of  the  parties  or  the  drcnmstances  of  tha 

In  the  Kronprlnseasln  Cedlle  Case  the  un- 
expected event  which  excused  performance 
was  the  Imminent  danger  of  the  capture  of 
the  vessel  by  a  belllserent  wUcti 
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ended  the  pOBslbUlty  of  perfonnlns  the  con- 
tract 

In  Metropolitan  Water  Board,  Appellant,  t. 
Dick,  Eerr  &  Co.,  Ltd„  Respondent,  decided 
by  the  Hoaae  of  Lords  November  26,  1917 
[1018]  A.  O.  119,  a  Qrm  at  contractora  con- 
tracted with  a  water  board  to  construct  a 
reaerrolr  to  be  completed  within  six  years, 
subject  to  a  proviso  that  If  by  ren^oD  of 
any  dlfHculttea,  Impediments,  or  obstructions 
howBoever  occasioned  the  ccn tractor  should 
In  the  opinion  of  the  engineer,  have  been 
undnly  delayed  or  Impeded  In  the  completion 
of  the  contract,  it  should  be  lawful  (or  the 
engineer  to  grant  an  extension  of  time  for 
completion.  By  a  notice  glren  by  the  Minis- 
try of  Munitions  in  February,  1913,  in  exer- 
cise of  the  powers  conferred  by  the  Defense 
of  the  Realm  Acta  and  RegulatlODs,  the  con- 
tractors were  required  to  cease  work  on 
their  contract,  which  they  did.  It  was  held 
that  the  provision  for  extending  tlie  time  did 
not  apply  to  the  prohibition  of  the  ministry; 
that  the  interruption  created  by  the  prohibl' 
tlon  was  of  such  a  cliaracter  and  duration  as 
to  make  the  contract  when  resumed  a  dif- 
ferent contract  from  the  contract  when  bro- 
kmi  off,  and  that  it  had  ceased  to  be  opera- 
tire.  Id  that  case  there  was  a  direct  Inter- 
vention of  the  power  of  the  gOTernment, 
a  feature  not  appearing  In  the  case  now  un- 
dar  coQsIderatiou. 

It  la  undonbtedty  true  that  the  breaking 
-out  of  the  World  War  was  not  contemplated, 
7  nor  was  the  subsequent  'action  of  the  War 
lAhor  Board  within  tlie  pnrrlew  of  the  par- 
tlea  when  the  contract  was  made.  That 
there  might  be  a  rise  in  the  cost  of  labor, 
and  that  the  contract  might  at  some  part 
of  the  period  covered  become  unprofitable  by 
reason  of  atrlkes  or  the  necessity  for  higher 
wages  might  reasonably  have  been  within 
their  contemplation  when  the  contract  was 
made  and  proTlsions  made  accordingly. 
There  fs  no  showing  In  the  bill  that  the  war 
or  the  awarf  of  the  War  Labor  Board  neces- 
sarily prevented  the  performance  of  the  con- 
tract Indeed,  as  we  have  said,  there  Is  no 
ahowing,  as  Ih  the  nature  of  things  there 
cannot  be,  that  the  performance  of  the 
tract,  taking  all  the  years  of  the  term  to- 
gether wUl  prove  nn remunerative.  We 
unal>le  to  find  here  the  intervention  of  that 
superior  force  which  ends  the  obligation  of 
a  valid  contract  by  preventing  its  perform- 


ance. It  may  be,  and  taking  the  allegations 
of  the  bill  to  be  true.  It  undoubtedly  Is,  a 
case  of  a  bard  bargain.  But  equity  does  not 
relieve  from  hard  bargains  simply  because 
they  are  such.  It  may  be  that  the  etficlency 
of  the  service  and  fairness  In  dealing  with 
the  company  which  performs  such  Important 
and  necessary  service  ought  to  require  an 
advance  in  rates;  such  was  the  strongly 
announced  opinion  of  the  War  Labor  Bourd. 
But  these  and  kindred  conaiderntlona  address 
themselves  to  the  duly  constituted  authori- 
ties having  the  control  of  the  subject-mat- 
ter. 

We  reach  the  conclusion  that  the  District 
Conrt  was  right  In  holding  that  this  bill 
presented  no  grounds  absolving  the  company 
from  its  contract,  and  Justifying  the  sur- 
render of  its  franchise.  It  follows  that  the 
decree  la 

Affirmed. 

(Mt  U,  B.  U£) 
BURR  et  aL  v.  CITY  OF  COLUMBUS,  OHIO, 

etaL 

(Argued  Jan.  10, 1910.   Bedded  April  14, 1019.) 

No.  780. 


Suit  by  I.  Tucker  Burr  and  others  against 
the  City  of  Colombo!,  Ohio,  and  others.  From 
a  decree  of  the  District  Court,  dismissing  the 
blU  (2fia  red.  2S1),  complainants  appeaL    Af- 

Mr  Joseph  S.  Clark,  of  PbiladelpUa,  Pa.,  for 
appellants. 

Mr.  Henrr  L  Scarlett,  of  Columbus,  Ohio, 
for  appeilees. 

Memorandum  by  direction  of  the  Court  by 
Mr.  Justice  DAY. 


349,  OS  L.  Ed.  61 
end  holders  of  c 
mortgage  bonds  of  the  street  railway  companr. 
The  bill  alleged  diversity  of  dtiienshlp,  and 
also  rights  alleged  to  arise  under  the  Consti- 
tution. The  case  was  heard  apon  motion  for 
a  temporary  Injunction  and  upon  defendant's 
motion  to  dismiss  the  bill  nie  injunction  was 
refused,  the  motion  to  dismiss  was  granted  and 
a  decree  entered  accordingly.  To  all  Intenta  the 
case  is  controlled  by  the  decision  in  No.  71&. 
The  dscree  of  the  District  Gonrt  la 
Affirmed. 
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TCB  rigbt  In  dlrectiiiK  a  verdict  tor  the  d»- 
fendant"  and  cited  Great  Northern  By.  t. 
WUea,  240  D.  a.  444,  88  Bop.  Ot  406,  60  U 
Ed.  732. 

That  case  repeated  the  efltabUshed  princi- 
ple that  when  ttie  evidence  Jnstlflea  It  It  U 
competent  for  a  court  to  direct  a  verdict  tor  a  & 
defendant  The  principle  is  not  'attacked  bjt 
plaintiff.  The  contention,  bowerer,  is  that 
tbe  courts  below,  one  of  which  tried  the 
case,  were  wrong  in  their  estimate  of  tbe 
evidence,  and  that  plaintiff  waa  entitled  to 
the  Judgment  of  the  Jury  apon  it.  We  ara 
unable  to  yield  to  the  cootmitlon.  Nor  do 
we  think  it  necessary  to  etve  a  review  of 
the  evidence.  It  will  be  found  In  the  opin- 
ion of  the  court,  and  we  have  verified  Its  cor- 
rectness. The  case  turns,  therefore,  npon  an 
appreciation  of  the  testimony  and  adml» 
Bible  Inferences  therefrom,  and  ev«n  If  the 
c<nicliiBlons  of  the  coorta  were  more  disput 
able  we  should  bave  to  defer  to  them.  Bal- 
timore A  Ohio  B.  B.  Go.  V.  Whttacre,  242  V. 
S.  160,  37  Sup.  Ct  S3,  61  L.  Ed.  228;  Erla 
Railroad  Co.  v.  Welsh,  242  U.  B.  808,  ST 
Snp.  Ct  116,  Bl  L.  Bd.  81». 

Judgment  alBrmed. 


No.   298. 

CoTTsn  ^9889(2)— Ekbok  to  Stati  Codst— 
ToLLowmo  Decision  Below. 
A.  state  court's  decUton  In  a  case  under  the 
Emi^yert'  LUbUity  Act  (Comp.  St  ||  8657- 
606S)  will  not  be  reversed,  where  the  dedaion 
dwends  npon  an  appreciation  of  the  testlmtKiy 
and  the  admisdbla  Inferencea  therefrom. 


Action  by  Mary  B.  OiUls,  administratrix 
of  the  Estate  of  Alexander  3.  01111s,  against 
the  New  Tork,  New  Haven  &  Hartford 
BaUroad  OtMQpany.  Judgment  for  defend- 
ant (224  Mass.  Ml,  113  N.  B.  212),  and  plain- 
tiff brings  error.    Affirmed. 

Massra.  lames  J.  McCarthy  and  H.  La 
Bne  Brown,  both  of  Boston,  Maas.,  for  plain- 
tiff In  error. 

Mr.  John  Ii.  Hall,  of  Boston,  Mass.,  for 
•J  defendant  In  error. 

*  *Mr.  Jnatlce  McEGNNA  dellvoed  the  opin- 
ion of  tbe  Court 

Action  under  the  employers'  liability  stat- 
Dta  (Act  April  22,  1908,  c.  149,  S5  Stat  65 
[Gomp.  St  II  86C7-8effiI]).  I^alntiff  in  ei^ 
roT'B  intestate,  on  March  S,  1912,  while  In  the 
railroad  company's  aervlce  In  interstate  com- 
merce, was  killed,  through  the  negligence, 
(n  wliole  or  In  part  It  Is  charged,  of  one  of  the 
company's  offlcera,  agents  or  employes. 

Tbe  defenses  of  the  company  were  denial 
of  the  declaration  and  avennenta  that  the  tn- 
tcatate's  Injuriea  and  death  were  dae  to  and 
caused  by  Mb  own  negligence  and  besides 
"were  tbe  result  of  acts,  conditions  and  dr- 
cumstancea  the  happening  of  which  waa  a*- 
Bumed"  by  htm. 

TtM  caae  waa  tried  to  a  Jury.  At  the  con- 
dnalon  of  the  testimony,  npon  motion  of 
defMidant  and  over  tbe  objection  and  excqt- 
tion  of  plaintiff,  the  court  ruled  that  upon 
all  of  the  evidence  the  plaintiff  was  not  en- 
titled to  recover  and  directed  a  verdict  for 
defmdant  It  was  stipulated  that  the  case 
was  to  be  reported  for  the  determination  of 
the  full  court  and  that  If  tbe  ruling  and 
dlrectitm  should  be  held  to  be  right,  then 
Judgment  waa  to  be  entered  for  defendant 
"If  tbe  case  ought  to  have  been  submitted 
to  the  Jury,  then  Judgment  Is  to  be  entered 
for  the  plaintiff  in  the  sum  of  forty-Qve  hun- 
dred ($4,000)  dollars."  The  caae  was  so  re- 
ported. Tbe  full  conrt  reviewed  the  testf- 
moDy  quite  elaborately  and  concluded  from 
that  review  that  "the  only  person  who  waa 
negligKit  was  the  deceased,  and  tbe  Judge 
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RuLxoAna  ^b229— Savxtt  Jkmjxna*  An— 
TaxiN  BxAExa. 
The  Safety  AppUanea  Act  as  amended 
(Comp.  St  H  S60&-8eiG),  reqalring  trains  oa 
Interstate  railroads  to  operate  a  certain  percent- 
age of  the  cars  by  train  brakes  tbroogh  the 
engineer,  applies  to  a  movement  of  26  cara 
tfaree-4)UBrteri  of  a  mile  in  a  terminal  yard,  in- 
volving eroB«iDg  dty  streeta  and  a  conilderaMa 
movement  indadlng  stops  and  atarta,  on  a 
main  track,  bat  wlthoat  uneonpllng  or  switcb- 
lug  individual  cars. 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeala  for  tbe  Sixth  Cir- 
cuit 

Action  by  the  United  States  against  the 
Louisville  k  Jeffersonville  Bridge  Company. 
On  a  certificate  from  the  Circuit  Court  of 
Appeals  for  tbe  Sixth  Circuit  QueatlOD 
answered  In  the  affirmative. 

Mr.  Edward  P.  Humphrey,  <tf  Louisville 
Ey.,  for  Louisville  &  Jeffersonville  Bridge 
Co. 

Mr.  S<dlcItor  General  W.  R.  King,  of 
Washington,  D.  C,  for  the  United  States. 


5n»otli«ei 
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f  'Mr.  JnsdcQ  CtiABEB  delivered  tbe  opin- 
ion of  tile  Court 

The  Circuit  Conrt  of  Appeala  for  tha 
Sixth  Circuit  certlfles  to  this  court  for  an- 
swer the  question,  whether  Safety  AppllEince 
Act  March  2,  1893,  c.  196,  27  Stat.  631 
<Comp.  St  !|  S60G-8612),  as  amended  by  Act 
March  2,  1903,  c  976,  32  Stat  943  (Camp.  St 
H  8ei3--«eiS),  requlrea  that  85  per  cent,  of 
the  train  brakes  shall  be  coupled  bo  as  to  be 
nnder  engine  control  when  making  the  trans- 
fer of  26  cars.  In  a  movement  which  is  de- 
scribed In  the  courfa  certlOcate. 
The  pertinent  part  of  the  original  act  ap- 

w proved  March  2,  1893  (27  Stat  1131),  reads: 

•  ••^t  ihall  bs  unlawful  for  any  eomtnon  carrier 
■ntssed  In  interatate  commerce  by  railroad  to 
nae  on  Its  line  any  locomotive  enpoe  In  moving 
interstate  traffic  not  equipped  with  a  power 
driving-wheel  brake  and  appliances  for  operat- 
ing tbe  train-brake  syatem,  or  to  run  an;  train 
in  such  traffic  •  •  •  that  has  not  a  suffident 
number  of  can  In  it  ao  equipped  with  power  or 
train  brakes  that  tbe  engineer  on  the  locomo- 
tive drawing  such  train  can  control  its  speed 
without  requiring  brakemen  to  use  the  common 
hsnd   brake   for   that  purpose."     Comp.   St   | 


"That  the  provisioos  sad  requirements  hereof 
and  of  Bsid  acts  relating  to  train  brakes  •  •  • 
■hall  be  held  to  apply  to  all  trains  •  •  • 
used  on  sny  railrosd  engAfted  in  interstate  com- 
merce."    Comp.  St.  {  8613. 

Section  2  of  tbe  amendment  provides  that 
when  any  train  is  operated  with  power  or 
train  brakes  not  less  than  60  per  cent  of  the 
cars  In  such  train  shall  have  their  brakes 
used  and  operated  by  the  engineer  of  the  lo- 
camotive,  etc.  Authority  was  given  the  In- 
terstate Commerce  CommisBlou  to  increase 
the  percentage  of  cars  in  any  train  which 
most  have  their  brakes  so  used  and  operat- 
ed, and  In  1910  the  commission  Increased  It 
to  86  per  cent. 

The  essential  facts,  somewhat  ccndenaed, 
from  the  statement  of  the  Circuit  Court  of 
Appeals  are: 

The  Bridge  Company,  a  common  carrier 
engaged  In  Interstate  commerce,  operates  a 
large  terminal  yard  at  Louisville,  K;., 
which  constitutes  the  Joint  terminal  of  tbe 
Big  Four  and  the  Chesapeake  &  Ohio  Sys- 
tems of  railway.  Tbe  yard  Is  1,800  feet  in 
length,  700  feet  in  wldtb,  and  consists  of 
two  main  tracks,  with  from  15  to  25  ap- 
proximately parallel  tracks,  which  are  con- 
nected with  the  main  tracks  by  leads  in  the 

M  customary  manner. 

V  •For  the  purposes  of  tills  proceeding  the 
following  movement  of  cars  was  adopted  by 
the  parties  as  typical.  Twenty-six  cars  were 
assembled  at  the  easterly  end  of  the  yard 
ta  the  Bridge  Company  and  were  coupled  to- 


gether, bnt  without  any  of  the  air  brakes  be- 
ing connected,  preparatory  to  their  transfer 
westerly  and  delivery  Into  the  Illinois  Cen- 
tral yard.  The  engine  was  at  the  easterly 
end  of  the  cars,  nearly  1,100  feet  la  length, 
which  were  pushed  westerly  the  entlra 
length  of  the  large  and  necessarily  busy 
yard.  Part  of  this  movement  In  the  Bridga 
Company's  yard,  how  much  does  not  appear, 
was  over  a  main  line  track,  it  was  necea- 
sarlly  over  many  connections  with  other 
tracks  on  which  several  other  engines  and 
crews  must  have  been  working,  habitually, 
and  it  was  over  four  dty  streets  at  grade 
the  crossing  over  the  most  westerly  one,  on 
account  of  the  grade  beyond,  being  made  at 
a  speed  of  16  miles  an  hour.  A  short  dis- 
tance from  the  exit  from  the  Bridge  Com- 
pany's yard  the  cars  entered  upon  a  track 
of  the  Illinois  Central  Railroad  Company, 
need  as  a  main  line  by  both  the  Big  Four 
and  the  Chesapeake  &  Ohio  Companies,  and 
after  they  bad  been  pushed  westerly  on  that 
track  a  distance  of  1,100  feet,  they  were 
stopped  on  this  main  track.  Next,  revers- 
ing the  movement,  the  engine,  now  pulling 
the  cars,  moved  easterly  over  three  city 
streets  at  grade  a  distance  of  1,300  feet  on  a 
track  used  by  the  Chesapeake  &  Ohio  Com- 
pany for  lis  through  main  line  trains,  and 
stopped  on  that  track.  Again  reversing,  the 
engine,  now  pushing  the  cars,  ran  westerly 
over  three  city  streets  at  grade  a  distance 
of  1300  feet,  still  on  the  track  used  as  a 
through  main  line  track  by  the  Chesapeake 
&  Ohio  Company,  and  then  Into  tbe  Illinois 
Central  yard,  where  the  cars  were  delivered. 

The  contention  of  the  Bridge  Company  Is 
that  the  foregoing  describes  a  mere  switch- 
ing of  cars,  not  a  train  movement  within  theS 
meaning  of  the  act  of  Congress,  and  *that? 
therefore,  tbe  requirement  that  85  per  cent 
of  the  cars  shall  have  the  train  brakes  upon 
them  used  and  operated  does  not  apply. 

An  engine  and  26  cars  assembled  and  cou- 
pled together,  not  only  satlsQes  the  diction-  . 
ary  definition  of  a  "train  of  cars,"  but  would 
certainly  be  SO  designated  by  men  in  geaer- 
al,  and  in  any  fair  acceptation  of  the  term 
must  be  regarded  as  constituting  a  train 
within  the  meaning  of  the  statute.  It  was 
a  train  greater  In  length  than  most  r^n- 
larly  scheduled  trains  were  when  this  Safe- 
ty Appliance  Act  was  passed  28  years  ago, 
and  even  yet,  probably,  exceeds  In  length, 
passenger  and  freight  trains  considered, 
more  than  a  majority  of  the  regular  road 
trains  in  this  country. 

The  work  done  with  the  cars,  as  describ- 
ed, was  not  a  sorting,  or  selecting,  or  classi- 
fying of  them.  Involving  coupling  and  un- 
coupling and  the  movement  of  one  or  a  few 
at  a  time  for  short  distances,  but  was  a 
transfer  of  the  26  cars  as  a  unit  Avim  one 
terminal  into  that  of  another  company  for 
delivery,  without  uncoupllug  or  switching 
oot  a  single  car,  and   It  cannot  therefor* 
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with  propriety  be  called  r  switchins  more- 
ment. 

Tbe  morement  of  this  tnln  of  cars,  1,100 
feet  in  length,  was  for  K  distance  of 
tbree^aartera  of  a  mile,  and  tnToIved  ci 
Ing,  at  grade,  three  city  streeta  Mice, 
streets  twice,  one  street  three  times,  and  a 
main  track  movemeDt  of  at  least  2,000  feet, 
with  two  stops  and  startlngs  on  the  mala 
track.  This  la  Dot  onij  a  train  movement, 
tiut  It  would  be  dtSlcult  to  Imagine  one  in 
which  the  control  of  the  cars  by  train  brakes 
would  be  more  necessary.  In  order  to  secure 
that  safety  of  employes,  of  passengers  and 
of  the  public  which  It  Is  the  purpose  of  the 
act  to  secure,  by  requiring  that  engineers 
shall  be  given  control  suBlclent  to  stop  any 
train  they  may  be  moving,  promptly  on  the 
fiflrst  signal  or  sight  of  danger.  The  i 
■  Inertia  of  26  cars,  which  must  usually  be 
•loaded,  and  especially  when  running  15  miles 
an  tionr,  would  render  It  impossible  to 
trol  or  to  stop  them  promptly  with  power 
brakes  operative  only  on  the  engine,  and  the 
ability  to  use  sncb  brakes  on  the  entire 
train  must  often  mean  tbe  difference  be- 
tween safety  and  aerioua  accident  when 
running,  as  bere,  in  a  crowded  yard,  across 
tnisy  city  streets  and  on  main  line  tracks  of 
railroads. 

It  is  argued  that  conpling  of  the  train 
brakes  was  not  necessary  for  the  reason 
that  the  street  crosslnga  used  were  protect- 
ed by  gates,  that  a  yardmaster  from  an 
elevated  tower  watched  over  tbe  main  line 
movements,  and  that  the  coupling  of  the 
train-brake  appliances  would  Involve  more 
danger  to  the  employes  than  the  movement 
of  the  cars  without  their  being  used  and 
operated.  These  suggestions  serve  to  em- 
phasize the  dangerous  character  of  the 
movement  Bat  the  construction  which  the 
act  should  receive  Is  not  to  be  found  in  bal- 
ancing the  dangers  which  would  result  from 
obeying  tbe  law  with  tbose  which  would  re- 
sult from  violating  It,  nor  in  considering 
what  other  precautions  will  equal,  In  the 
promotion  of  safety,  those  prescribed  by  tbe 
act.  Sucb  considerations  were  for  Congress 
when  enacting  the  law,  and  it  has  repeated- 
ly been  held  by  this  court  that  other  provi- 
sions of  the  Safety  Appliance  Act  Impose 
upon  the  carrier  tlie  absolute  duty  of  com- 
pliance in  cases  to  wblcb  they  apply,  and 
ttiat  failure  to  comply  will  not  be  excused 
by  carefulness  to  avoid  tbe  danger  which 
the  appliances  prescribed  were  Intended  to 
guard  against,  nor  by  tbe  adoption  of  what 
might  be  considered  eqnlyalenta  of  the  re- 
qnlremento  of  the  act  St  Lonia,  Iron 
Mountain,  etc,  Hy,  v.  Taylor,  210  U.  S.  2S1. 
295,  28  Sup.  Ot  616,  S2  L.  Ed.  1061;  Great 
Northern  Ry.  Co.  v.  Otos,  23»  0.  S.  340,  36 
Sup.  Ct.  124,  60  L.  Ed.  322;   St  Joseph  &.  G. 


I.  By.  Co.  T.  Moore,  243  U.  S.  811,  87  Sup, 
Ct  278.  fll  L.  Ed.  741. 

The  case  tails  within  the  sciqie  of  United 
States  T.  Erie  Railroad  Co.,  237  D.  S.  402,  39 
Sup.  Ct  621,  50  li.  Ed.  1019,  and  United 
States  V.  Chicago,  Burlington  &  Qnlncy  Rail- 
road Cov.  237  V.  S.  410,  413.  35  Sup.  Ct  634,S 
636  (SS  L.  Ed.  1023),  In  *tbe  latter  of  which* 
It  is  said  that  "the  controlling  test  of  the 
statute's  sppllcaHon  lies  in  tbe  essential  na- 
ture of  the  work  done." 

For  the  reasons  stated  in  this  opinion,  the 
movement  as  described  In  the  certificate  and 
the  essential  nature  of  the  work  done,  re- 
quire tbat  the  question  of  the  Circuit  Court 
of  Appeals  be  answered  in  the  affirmative. 


(«t  V.  9.  Ein 
PERLEY  et  aL  v.  STATE  OP  NORTH  CARO- 
LINA. 


No.  251. 

1.  Watzbb  ^rd  Wateb  GauBBES  ^=>1S2— Pso- 
TICTION  OF  Watebshkos— Reuoval  OP  An- 
jiCBNT  Wabtb  TiiiBEB— Police  Poweb. 

Pub.  Laws  N.  C.  1913.  c.  66,  requiring  one 
cutting  timber  witbin  400  feet  of  watershed, 
owned  by  a  monlcipallty  for  fumishinK  water 
supply,  to  remove  waste  parts  so  as  to  prevent 
spread  of  fire  and  consequent  damage  to  watei^ 
shed,  cannot  be  said  not  to  have  proper  rela- 
tion to  the  governmental  purpose  of  protection. 

2.  CoNBTiTunoNAL  Law  «=>211— Pbotectioit 
or  WATEBsnKDB— Equai.  Pbotectiok  or 
Laws. 

The  equal  protection  of  the  laws  cannot  be 
said  to  be  denied  by  Pab.  Lans  N.  C.  1013,  c 
56,  rcqairins  one  cutting  timber  witbin  400  feet 
of  a  watershed,  owned  by  a  municipality  for 
furaishiog  water  supply,  to  remove  waste  parti 
so  Bs  to  prevent  spread  of  fire  and  consequent 
damage  to  watershed,  though  It  Imposes  no  ob- 
ligation on  muoicipalities. 


Fred  A.  Perley  and  another  were  convict- 
ed of  violation  of  Pub.  Laws  N.  C.  1013,  a. 
50.  Judgment  was  affirmed  by  the  Supreme 
Court  of  North  Carolina  (173  N.  C.  783,  83 
8.  E.  604),  and  defendants  bring  error.  Af- 
firmed. 

Messrs.  Julius  C.  Martin,  Thomas  S.  Rot- 
llns.  and  George  H.  ^v:rlght.  all  of  Ashevillc^ 
N.  C,  for  plalutilfs  in  error. 

Klessrs.  James  S.  Manning,  of  Italei^  N. 
C,  and  R.  U.  Sykes,  of  Durham,  N.  O^  tor 
State  of  North  Carolina. 

•  Ur.  Justice  McEDNNA  delivered  the  ojdn-S 
ion  of  the  Court 
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A.  statute  of  NorOi  Csrollna  (Pub.  Iaws 
IMS,  c  56)  provides  tliat  uiy  person  wbo 
•WHS  land  or  standing  timber  on  land  with- 
in 400  feet  of  any  watershed  held  or  owned 
by  any  city  or  town  for  the  purpooe  of 
fomlshlng  the  dty  or  town  water  supply, 
upon  cutting  or  remorlng  the  timber  or  per- 
mittlDg  either,  within  400  feet  of  the  water- 
shed, shall,  within  three  months  after  cut- 
ting, or  earlier  upon  wrlCtoi  notice  by  the 
dty  or  town,  remove  or  cause  to  be  burned 
under  proper  supervision  all  tree-tops, 
boughs,  laps  and  other  portions  not  desired 
to  be  taken  for  commercial  or  other  pur- 
poses, wltltln  400  feet  of  the  boundary  line 
of  the  watershed  ao  as  to  leave  such  space 
of  400  feet  free  and  clear  of  the  designated 
parts  required  to  be  removed  or  burned  and 
other  InflammaDle  material  caused  by  or  left 
from  cutting  the  standing  timber,  so  as  to 
prevent  the  spread  of  fire  from  such  cut-over 
area  and  the  consequent  damage  to  the 
watershed.  A  violation  of  the  act  Is  a  mis- 
demeanor. 
S  Plaintiffs  in  error  (we  slull  refer  to  them 
•  aa  defendants)  'were  Indicted  for  vlolatlug 
the  act  and  tipon  being  arralmied  flied  a 
motion  to  quBsb  the  indictment  on  tbe  ground 
that  the  act  was  unconstitutional  and  void 
and  In  violation  of  tbe  Conatltntlon  of  the 
United  States,  and  particularly  the  Fifth 
and  Fourteenth  Amendments  thereof  In  that 
tbe  act  abridged  privileges  and  immunities 
of  defendants  as  dtlzens  of  the  United 
States,  deprived  them  of  tbeir  property  with- 
out due  process  of  law  and  denied  them  the 
equal  protection  of  the  laws.  The  motion  was 
denied  and  defendants  were  put  on  trial 
before  a  Jury  which  spedally  found  that  the 
«lty  of  Aeheville  owned  about  18,000  acres 
of  land  having  an  outside  boundary  of  12 
miles  and  held  the  land  as  a  watershed;  that 
defendants  were  owners  of  standing  and 
fallen  timber  adjoining  the  watershed  on 
the  north  about  4  miles  and  within  400  feet 
of  tbe  watershed  but  did  not  own  the  land 
upon  which  the  timber  stood  and  that  the 
water  did  not  drain  from  tbe  timber,  or 
the  land  upon  which  it  stood,  on  to  tbe  water- 
shed. And  the  Jury  found  all  other  facts 
which  brought  defendants  within  the  pro- 
vMons  of  tbe  act  and  made  them  violators 
of  it.  And  the  Jury  found  the  defendants 
guilty  or  not  guilty  aa  the  court  should  de- 
termine the  law  to  be  upon  the  facts  found. 

Upon  tbe  spedal  verdict  the  court  ad- 
Judged  defendants  guilty  and  fined  each 
$300  and  coats.  Upon  appeal  the  Supreme 
Court  of  tbe  state  aOlrmed  the  Judgment 

In  considering  tbe  contention  of  plalntlfT 
we  may  put  to  one  side  what  property  is  or 
what  its  rights  are,  In  the  abstract.  It  and 
they  necessarily  are  snbject  to  some  exer- 
dons  of  govern  ment 

[1]  What  then  Is  the  caaeT  The  dty  of 
AabevIUe  ia  tbe  owner  of  and  conducts  a 


reservoir,  and  It  may  be  presumed  that  other 
dtles  of  the  state  are  in  like  situation,  and 
the  state,  by  ttte  law  in  question,  se^s  to 
protect  tlielr  watersheds  from  damage  or 
devastating  Bros.  The  purpose  is  govern- 
mental, but  It  is  contended  that  the  regula-g 
tion  of  *tbe  statute  under  review  la  too  dis- « 
taut  from  the  purpose  and  is  simply  an  arbi- 
trary exercise  of  power.  And  this  Is  a  cer- 
tain proposition  of  law,  having  no  other 
basis  In  the  record  than  that  tbe  forbid- 
den Utter  of  the  cutnlown  and  removed  tim- 
ber is  "absolutely  liarmless"  and  contains 
"no  element  of  Injury  or  damage  to  any 
one"  and  cannot  "by  any  possibility  be  con- 
strued into  a  nuisance."  The  assertlOD 
eludes  exact  estimation.  'Tree-tops,  boughs, 
and  laps"  left  upon  tbe  ground  may  not 
of  themselves  be  a  nuisance;  but  they  may 
become  dry,  and  the  more  qufctly  and  cer- 
tainly BO  from  the  denudation  of  the  land 
of  1^  trees,  and  therefore  become  a  source 
of  flres  and  tbe  perils  and  damage  of  fires. 
This  was  the  conclusion  of  the  courts  below, 
and,  we  may  suppose,  In  application  to  the 
Ashevllle  watershed.  The  conclusion  is  forti- 
fied by  tbe  Judgment  of  tbe  state  expressed 
In  the  statute,  and.  It  may  be,  from  expe- 
rience In  the  state  and  certainly  from  ei- 
pertence  in  other  states,  Iznorance  of  whlA 
we  cannot  feign.  We  are  not  able,  there- 
fore, to  yield  to  the  contention  of  defendant* 
that  the  statute  Is  not  proportionate  In  its 
regulation  nor  that  Its  application  to  defend- 
ants' property  is  arbitrary  and  unconstitn- 

[1]  Nor  do  we  find  Illegal  dlscrlmtnatioii 
In  the  statute.  The  charge  is  based  upon 
the  contention  that  the  statute  condemns 
acts  committed  by  Individuals  "when  If  like 
and  similar  acts  be  done  by  monldpalltles 
there  Is  no  violation  of  the  statute."  Coun- 
sel again  Insists  too  much  upon  the  abstract 
We  concede  the  aphorism  upon  which  coun- 
sd  relies  that  "the  equal  protection  of  the 
laws  Is  a  pledge  of  the  protection  of  equal 
laws."  We,  on  March  Z4th  last,  by  an  al- 
most presdence  of  the  contention  now  based 
on  It,  defined  Its  extent  and  dedared  that 
the  Fourteenth  Amendment,  which  Is  tbe 
foundation  of  tbe  aphorism,  does  not  re- 
gard tbe  impracticable  and  that  distinction 
may  be  made  by  teglslatton  between  objects^ 
or  persons  and  that  tbe  power  of  tbe  stateg 
"may  be  •determined  by  degrees  of  evil* 
or  exerdsed  In  cases  where  detriment  ts 
specially  experienced.  Armour  &  Oo.  v. 
North  Dakota,  240  U.  S.  SIO,  ffl7,  30  Sup. 
Ct  440,  60  L.  Ed.  771,  Ann.  Oas.  lOlOD,  S48." 
Moreover,  we  pointed  out  that  "the  defer- 
ence dne  to  the  Judgment  of  the  Legislature 
on  tbe  matter"  had  "t>e»t  emphasized  again 
and  again.  Hebe  Co.  v.  Shaw,  248  U.  S. 
2S7,  803.  89  Sup.  Ct.  126."  Dominion  Hotel, 
inc.,  V.  State  of  Arizona,  249  U.  S.  201,  SQ 
Sup.  Ct.  273,  63  L.  Ed.  S97. 

D,at,z.,-)-,.*^-.OOglC 
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Necessarllr  the  Leelslattire  of  tlie  state  did 
not  tblDk,  and  tbe  courts  belon  did  not  tUlnk, 
that  todlTlduals  and  munlcIpaUtles  stood  In 
the  same  relation  to  the  evU  aimed  at  or  tbat 
a  public  bod7  <diarged  with  the  caie  ot  tbe 
lutereata  and  welfare  of  the  people  would 
need  the  same  restraint  upon  Its  actton  as 
an  Individual,  or  be  Induced  to  detrimental 
conduct 

Jndsment  affirmed. 


(Argued  March  ID  and  II,  1919.     Decided 

AprU  21,  1919.) 

No.   213. 

1.  IitTKKHAL  Revescb  ^=36— RarOMD— Btat- 

TTtEB. 
Under  Act  June  27,  1902.  f  3,  and  Act  Jury 
27, 1012,  t  2,  autborizinB  refund  of  certain  tax- 
<e  on  application  to  tbe  Comroiaaioner  of  Inter- 
nal Revenue,  a  refund  can  be  made  though  no 
appeal  wai  taken  ai  required  by  Rev.  SL  H 
8226,  3228  (Camp.  St.  li!  GMU,  5>>SI),  made  ap- 
plicable by  War  Revenue  Act  June  13,  1893,  I 
si,  and  though  the  tax  nae  voluntarily  paid. 

2.  ihtibiial  rtvenctb  *=38  —  rxcoveat  of 
Taxes  Paid  —  Necessitt  o»  Appucatioh 
70S  RxniND. 

The  beneficiarT  of  a  testamentary  trust 
fund  cannot  recover  the  Internal  revenue  tax  er- 
roneooaly  paid  thereon,  under  Act  June  27, 
1902,  I  3,  and  Act  July  27,  1012,  t  2,  without 
taaking  the  application  for  refund  required  by 
those  acta,  though  an  application  had  been  made 
by  the  personal  representative  of  the  estate  and 
by  the  trustee,  and  though  an  application  by  the 
benefldary  would  have  been  useless  because  aim- 
tlar  applications  had  been  denied. 

Appeal  tnui  the  Court  of  Claims. 

Claim  by  Jennie  Lathrop  Rand  against  the 
United  States.  Claim  dismissed  (52  Ct.  Gl. 
72,  28&),  and  dalmant  appeala.    AtBrmed. 

Mr.  H.  T.  Newcomb,  of  New  Tork  City,  for 
appellant. 

Mr.  Aaalstant  Attorney  Guieral  Brown,  for 
the  United  States. 

i 

•  'Mr.  Justice  McKEXNA  delivered  the  opin- 
ion of  the  Court. 

This  case  Involves  a  conalderattou  of  the 
inheritance  tax  law  of  June  13,  1898,  general- 
ly called  the  War  Revenue  Act  (30  Stat.  448, 
461,  465,  c.  448),  end  was  bronght  In  tbe 
Court  of  Claims  to  recover  tbe  amount  of  a 
tax  assessed  and  collected  under  that  law. 

The  Court  of  Claims  dismissed  the  case  on 
the  grounds:  (1)  That  appellant  did  not  Ble 
any  claim  with  the  Commissioner  of  Internal 
Revenue;  (2)  that  tbe  tax  was  voluntarily 
paid.    Tbe  decision  la  resisted  by  appellant 


and  other  coatmtions  are  made  against  tbe 

Section  20  of  the  act  of  ISOS  provided  that 
any  person  or  persons  having  In  charge  or 
trust,  as  administrators,  etc,,  any  legacies  or 
distributive  shares  arising  from  persona) 
property,  the  amount  of  the  property  exceed^ 
lug  S10,000  In  actual  value,  passing,  after  the 
passage  of  the  act,  from  any  person  possess- 
ed of  the  property,  either  by  will  or  by  the 
latestate  laws  of  any  state  or  territory,  was 
made  subject  to  a  tax  to  be  paid  to  the  Unit- 
ed States;  the  amount  of  tax  being  depend- 
ent upon  the  degree  of  relationship  of  the 
taker  to  tbe  peraon  who  died  possessed  of  the 
property.  And  there  was  an  Increuse  of  the 
tax  with  an  Increase  of  the  value  of  the 
property  possessed  In  excess  of  $25,000. 

The  facts  found  we  give  only  in  summary: 
Jtane  8,  1900,  Edmund  Dwlght  died  testate^ 
ais  will  was  admitted  to  probate  June  28, 
1900.  Elisabeth  Cabot,  his  sister,  was  named 
executrix  of  the  will.  She  accepted  and  qual- 
ided,  but  died  January  30,  1902.  and  Philip 
Cabot,  her  son,  was  appointed  ulmiuistrator,  ^ 
with  the  v^'i  annexed.  He  qualified.  Thef 
will,  80'''    ds  m^ierlat,  *prorlded  as  follows:* 

'>' '  .*  to  the  New  England  Trust  C^impany, 
f  .poration  duly  chartered  by  the  state  of 
/  -^aehusetts,  and  located  in  the  city  ot  Bos- 
'  .n,  tbe  sum  of  one  hundred  and  iwecty-Gve 
thousand  doUars  ((125,000),  to  be  invested  in 
the  general  trust  fund  of  the  company  and  held 
upon  the  following  trusts:  To  pay  to  Mrs. 
Jennie  Lathrop  Rand  ■  ■  *  the  annual  in- 
come thereof  in  semi-annual  payments  during 
her  life." 

October  1, 1900,  tbe  trust  fund  was  deposit- 
ed with  the  New  England  Trust  Couipuuy,  the 
trustee  designated  in  the  will,  which  accept- 
ed the  trust.  Tbe  fund  was  not  Invested  sep- 
arately but  as  part  of  tbe  general  trust  fund 
of  the  company.  Semi-annual  payments  of 
the  accrued  net  income  were  made  to  Mrs. 
band  to  January  14,  1914.  No  other  pay- 
ments were  made  to  her  or  for  her  benellt, 
nor  did  she  become  entitled  to  any  other  or 
additional  paymenta  on  account  of  the  trust. 

September  27,  1900,  Elizabeth  Cabot  made 
to  the  United  States  Bureau  of  Interuai  Kev- 
enue  a  return  of  the  legacies  in  her  I'burge 
as  executrix  and  passing  from  Dwigbt'a  es- 
tate to  the  persons  named  therein,  in  which 
was  included  the  legacy  to  Mrs.  liaud,  ugeO 
63,  stranger  to  the  decedent,  of  the  dear  val- 
ue of  (125,000,  the  taxable  amount  of  which, 
after  a  particular  exemption,  slie  sluted  to  be 
(40,35C.S1,  with  (7.B0  per  hundred  dotlurs  aa 
the  rate  of  taxation,  and  the  amount  uf  tux 
as  13,026.69,  and  she  reported  the  legacy  as 
In  trust  with  the  New  Englond  Trust  Com- 
pany. It  la  not  sbowu  that  tbe  collector  uf 
Internal  revenue  or  other  ofllcer  made  a  de- 
mand for  the  tax,  but  September  2a,  19U0, 
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EUzabeth  Cabot  paid  to  tbe  proper  collector 
the  tax  out  of  tbe  funds  &ad  It  baa  since 
been  retained  by  tbe  United  Ststea.  Tbe  sum 
was  advanced  by  Ellzabetb  Cabot,  at  tbe  re- 
Queat  of  Mn.  Kand  and  other  legatees,  pur- 
mant  to  an  aKreeraent  made  September  28, 
1900.  bj  wblcb  tbe  taxes  paid  b?  EUzabetb 
S  Cabot  were  to  be  refunded  to  her  and  were 

•  repaid  to  her.  'The  tax  paid  by  her  was  de- 
termined to  be  the  proper  tax  by  remilatlons 
of  the  Commissioner  of"  Internal  Revenue  on 
December  16,  1808.  The  regulations  contain- 
ed rules  and  tables  (or  the  det«nnlnation  of 
tbe  duty  or  tax  to  be  paid  to  the  United 
States  upon  legacies  or  dlstrlbnUve  shares 
arising  from  personal  property.  Imposed  by 
the  act  of  June  13. 1898. 

The  only  assessment  ever  made  nnder  sec- 
tions 29  and  31  of  the  act  of  1898  and  amend- 
ments upon  the  tnterest  of  Urs.  Rand  In  the 
Interest  created  In  the  trust  fund  under 
Dwlgbt's  will  was  made  In  pursuance  of  the 
rules,  tables  and  Instructions  of  the  commls- 
^ner  and  there  was  no  spedflc  Investiga- 
tion by  that  officer  of  her  expectancy  of  life 
or  as  to  the  earning  capacity  of  the  trust 
fund  otherwise  than  by  application  of  the 
tables.  Tbe  value  of  her  Interest  was  so  d»- 
tennlned  to  be  ^,320.60,  from  which  was  de- 
ducted the  Inheritance  tax  of  Masaachnsatts, 
leaving  a  net  balance  of  $10,355.91,  upon 
wbidi  tbe  tax  was  assessed  at  the  statutory 
rate  of  $7.50  per  hundred  dollars.  The  com- 
putation was  from  the  death  of  Dwlght;  the 
decedent 

Under  authority  of  the  act  of  Congreas  of 
July  27,  1912  (37  Stat.  240,  c.  25S),  a  claim  for 
the  refund  of  tbe  aum  paid,  to  wit,  $3,026.69, 
was  Bled  with  the  Commlasloner  of  Internal 
Revenue,  December  24,  1913,  by  H.  T.  New- 
comb,  representing  himself  to  be  the  attorney 
for  the  New  England  Trust  Company,  trustee 
under  the  will  of  Dwlght.  And  on  Det^ember 
30,  1813,  Attorneys  Lyon  &  Lyon,  of  Wash- 
ington, D.  C  acting  for  and  in  behalf  of  the 
administrator  de  bonis  non  of  EXlmund 
Dwl^t,  filed  with  tbe  Commissioner  of  In* 
temal  Revenue  a  claim  for  the  refund  of 
the  tax,  Tbe  grounds  of  both  claims  were 
that  the  tax  was  Illegally  and  erroneously 
assessed  and  collected  and  contrary  to  tbe 
provisions  of  tbe  act  of  1898  and  amendments 
t,  and  that  tbe  same  should  be  refunded  by  Tir- 

*  tne  of  the  act  of  June  27, 1002  &2  'Stat.  406, 
e.  1160),  and  the  act  of  July  27,  U12.  The 
claims  were  rejected  by  the  acting  commis- 
sioner March  28,  1914.  It  is  not  shown  that 
Hra.  Band  or  any  person  acting  for  her  or  In 
ber  behalf  filed  a  claim  with  the  conunls- 
slouer. 

{1]  Tbe  court,  as  we  have  said,  dismissed 
tbe  claim  without  considering  the  validity  of 
tbe  assessment  The  conclusion  la  contested 
by  appellant  in  an  elaborate  brief  and  de- 
\  fended  by  the  government,  relying  primarily 


upon  section  S226,  R.  S.  (Comp.  St  |  5019),  as 
the  Court  of  Claims  did.  The  case  presents^ 
therefore,  at  tbe  outset  tbe  question  whether 
tbe  conditions  of  suit  required  by  that  sec- 
tion were  satlsQed  as  qualified  or  relieved  by 
tha  acts  of  1902  and  1912,  hereafter  refer- 
red to. 

Section  3226  prorldes  that  no  salt  shall  be 
maintained  for  the  recovery  of  a  tax  Illegally 
or  erroneouBty  assessed  or  collected,  "until 
appeal  sliall  have  been  duly  made  to  the  C<»n- 
mlssioner  of  Internal  Revenue,  according  to 
provisions  of  law  In  that  regard,  and  the  reg- 
ulatlona  of  the  Secretary  of  the  Treasury  ee- 
tabllHhed  in  pursuance  thereof,  and  a  deci- 
sion of  the  commlBsiouer  baa  been  had  there- 
in." If,  however.  It  la  provided,  decision  be 
delayed  more  than  alx  months  frran  the  date 
of  the  appeal,  suit  may  be  brought  within  an- 
other period  prescribed,  which  it  Is  not  nec- 
essary to  mention. 

^nie  section  ia  clear  enough  and  unlesa 
modified  or  changed  precludes  the  present 
suit  as  It  was  applicable  to  tbe  tax  Involved 
(section  31  of  the  Act  of  1S08).  But  sectloc 
3  of  the  Act  of  1902  and  section  2  of  the  Act  of 
1912,  anpra,  are  Invoked  aa  removing  the  bar 
of  section  3226.  Section  3  of  the  Act  of  1902 
directs  the  Secretary  of  tbe  Treasury  to  re- 
fund upon  proper  application  being  made  to 
the  Commissioner  of  Internal  Revenue  any 
tax  that  may  have  been  collected  on  contin- 
gent beneficial  Interests  which  shall  not  have 
become  vested  prior  to  July  1, 1902.  Section 
2  of  tbe  Act  of  July  27,  1912,  has  a  Uke  dl< 
rectlon  to  the  Secretary  of  the  Treasury  toS 
pay  "anch  claimants  aa  have  presented  *orV 
shall  hereafter  so  present  their  claims,  and 
shall  establish  such  erroneous  or  Illegal  as- 
sessment and  collection,  any  sums  paid  by 
them."  There  is  no  question  that  the  dted 
aectlons  remove  the  bar  of  aectiona  3226  and 
3228  (Comp.  St  i|  5949,  6951)  If  appellant 
has  met  their  requirements  and  presented  to 
the  Commissioner  of  Internal  Revenue  a 
claim  for  the  refund  of  the  tax.  Nor  Is  tbe 
fact  that  the  tax  was  voluntarily  paid,  that 
Is,  without  protest,  an  Impeillment  to  the  ap- 
piicaUon  of  the  act  of  1912.  United  States  v. 
Hvoslef,  237  U.  S.  1,  35  Sup.  CL  459,  69  L. 
£d.  813,  Ann.  Cas.  1916A,  286. 

[1]  It  will  be  observed  that  the  repayment 
Is  to  be  made  to  "such  claimants  as  have  pre- 
aented  or  shall  hereafter  ao  present  their 
dsJms."  Has  the  appellant  satisfied  these  re- 
quirements? Two  claims  were  presented, 
one  by  the  attorney  of  the  tnial  company 
and  one  by  attorneys  acting  for  and  In  belialE 
of  the  administrator  de  bcmls  non  of  tbe  es- 
tate of  Edmund  DwlgbL  Both  claims  were 
disallowed  because,  to  quote  the  commlssluu- 
er'e  letter: 

llie  "tax  was  paid  npon  the  absolutely  ventMl 
Interest  of  a  stranger  amounting  to  more  tlian 
$25,000  and   taxed  at   the  legal   rate  of  $0!^ 
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per  {100  and  sceordlnglr,  nnder  tbe  dedaion  of 
the  Supreme  Court  In  the  Euowlton  and  Fidd- 
ity  Truit  cuea  i  all  tlda  Ux  vu  lesallT  dna," 

The  first  demand.  It  U  aald,  '^u  presented 
bj  the  testametitary  trustee  tben  holding 
tnut  fnndB  to  tbe  use  ot  the  claimant,  and 
authorized  and  required  to  Drotect  her  In- 
terests under  and  In  connection  with  the 
trust  fund.  The  other  claim  was  filed  by 
the  personal  representatlTe  of  the  decedent, 
successor  to  the  execntrts  who  had  actually 
made  the  payment,  although  such  payment 
was  at  the  cost  of  Ura.  Rand.  And  It  la 
urged  that— 

"The  officers  ol  the  KOTemmcDt  were  not  mis- 
led st  any  time;  there  was  no  question  aa  to 
the  identity  of  the  payment  sought  to  be  re- 
covered or  that  of  the  person  to  whose  benefit 
recof  ery  would  acctac" 

I  The  deuiands,  therefore,  It  is  the  farther 
jconteutiun.  satlsfled  the  statute  and  should 
*be  ascribed  to  Mrs.  Rand,  and  that,  tbe  stat- 
ute being  remedial,  its  remedy  is  to  be  pro- 
moted by  a  liberal  construction,  not  impeded 
by  a  strict  and  technical  one;  and  there  are 
adduced  statutes  that  hare  been  liberally 
construed.  Booth's  Case,  49  CL  Cl.  6D0; 
Newcomber  t.  United  States,  ei  Ct.  CL  408. 
The  Inutility  of  another  demand  is  empha- 
slxed,  either  for  information  to  the  depart- 
ment or  for  the  aasertion  of  her  claim.  She 
knew.  It  Is  said,  tbe  precise  facts  of  the  de- 
mands that  had  been  made  and  she  knew, 
besides,  tliat  claims  of  the  class  to  which  hers 
belongedhad  been  uniformly  rejected  and  that 
another  claim  In  her  own  name  would  here 
been  no  less  a  "useless  ceremony"  than  that 
whldi  was  declared  in  one  of  the  cited  cases. 
And  she  Insists  that  such  ceremony  finds  ex- 
emption la  the  case  of  Weaver  v.  Ewers,  195 
Fed.  247,  lis  a  G.  A.  219.  The  cose  Is  not 
similar  to  that  at  bar.  The  tax  there  in- 
volved was  paid  tinder  protest  and  there  had 
been  an  application  In  writing  by  the  payer 
of  It  for  a  refund  of  the  amonnt.  Tbe  ap- 
plication was  held  to  have  satisfied  section 
8236  and  that  there  was  no  necessity  for  an- 
other after  the  tax  was  paid.  The  case  at 
bar  does  not  present  tbe  same  situation.  Its 
tax  was  paid  without  protest,  and  appellant 
aeeks  to  avail  berself  of  the  act  of  1912 — 
not  by  performing  its  condition,  but  by  as- 
serting an  exemption  from  performance  be- 
cause of  its  supposed  inutility.  Tbe  govern- 
ment besides  contests  the  sutfidency  and  sin- 
cerity of  her  excuse  and  points  out  that,  not 
only  does  the  record  tall  to  show  that  the 
preseited  claims  were  made  in  her  behalf, 
but  that  one  of  the  claims  was  made  eight 
days  and  the  other  two  days  before  the  time 

>  Knowlton  v.  Moore,  1TB  C.  B.  41,  tO  Sup.  Ct.  MT, 
44  L.  Bd.  »t:    UaH«l  suta  v.  FWelltr  Tra«  Co., 

tn  u.  s.  US,  ts  Sup.  Ct.  G3,  H  L.  aa.  ur. 


wltbtn  wUdi  dalms  could  have  been  made 
and  that  the  decisions  rejecting  them  were 
several  months  afterwards,  and  ahe  could  not 
therefore  have  bem  Infiuenced  by  the  rejec- 
tion. If  it  be  replied  that  she  reUed  on  the 
rulings  upon  claims  of  the  doss  to  whld) 
hers  belonged,  tbe  query  occurs:  Why  dld^ 
not  the  trustee  of  the  fund  and  the  represent- g 
adve  of  the  estate  *raly  on  Oiooe  mllngsT* 
Their  relation  to  ttie  taxes,  whatever  it  was, 
was  not  as  intimate  ns  hers  and  hers  would 
seem  to  have  called  for  more  solicitude  and  a 
demand  by  her  as  necessary  as  suit  by  her. 
It  seems,  therefore,  that  this  suit  is  a  post- 
fact  resolution  and  an  experiment  wltb  the- 
sltnation  after  the  Indulgent  period  of  th» 
statute.  The  act  of  1912  cannot  tie  made  so 
compliant.  It  had  Its  purpose  and  tt  Is  not 
satisfied  by  representative  or  n^ative  ai- 
tlon;  it  requires  a  positive  and  Individual 
assertion  of  claim.  The  condition  was  easy 
of  perfotmance,  its  grant  a  concession,  and 
there  is  no  room  for  the  plea  to  enlarge  it  be- 
yond its  words.  It  la  direct  and  clear  and 
liberal  enough  of  Itself.  It  says  to  the  tax- 
payer: Make  a  claim  for  the  tax  you  have 
paid,  show  its  illegality,  and  it  will  be  re- 
paid to  you.  We  cannot  relax  Its  require- 
ments— certainly  not  on  the  assumption  that 
they  might  have  been  useless  if  complied 
with. 

We  see  bo  reason  for  granting  the  motion 
for  farther  flndti^s  nor  the  motion  tor  cer- 
tiorari, and  both  are  denied. 

Judgment  affirmed. 


(M  u.  B.  an 
UNITED  RAILROADS  OF  SAN  FRANGIB' 
CO  T.  CITY  AND  COUNTS  OP  SAN 
FRANCISCO  et  sL 


No.  282. 

1.  Stbbbt  RuLaoAOB      ^b29  —  CoHrvniia 
MuHioiPAi.  Railboad, 

Civ.  Code  CaL  |  499,  prohibiting  two  street 
railroads  from  ndog  the  same  street  for  over 
B*e  blocks,  and  a  Son  Francisco  city  fraucbise 
contBinlng  dmilar  provisions,  held  InappUcable 
to  a  municipal  street  railway  system. 

2.  STKEET    RAItSOADS    «=329    —    FOASCHiaB 

— SUBSBQDEKT   LXOISLATIOK. 

A  street  railway  took  its  franchise  subject 
to  the  risk  that  subsequeot  legialBticai  and  con- 
stitutJonsl  amendment  might  empower  tbe  mu- 
nidpality   to  establish   its  own   street   railway 

3.  EUINERT   DOUAIIT     «=2(I)    —   WHAT    CON- 
BTITUTES  TAKINO — STREET  RAILWAT. 

He  establishment  of  a  municipal  street 
railway  system,   which  was  not   prohibited   by 
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plaintiff  Etreet  rallwaj'a  franchlae,  did  not  con- 
stitute a  taking  o(  its  property,  tequlrins  & 
retort  to  emineDt  domain. 

4.  B^DITT      «=>39(3)  —  DrmuiRATion  ox 
Cask— BioBT  m  Duugk. 

A  bill  to  prerent  the  constmction  of  a  mn- 
nidpal  street  railva?  aystcm  will  not  b«  r*- 
taliud  to  determine  the  question  of  dsmacea 
acalnst  the  city,  under  ConiL  Cal.  1879,  art. 
1,  I  14,  where  more  eridence  would  be  required 
and  the  right  to  damagea  is  at  least  doubtful; 
bot  the  bill  will  be  dismissed  without  prejudice 
to  plain  tiff's  right  to  damages. 

5.  Stbbbt  Railboadb   «=>13  —  AoqinnTion 

,         OB   ESTABUSUUEItT  BT  CiTT. 

'• '  San  Francisco  Oit;  Charter,  art  12,  f  2, 
requiring  the  muDicipalit7  to  consider  offers 
-to  sell  ezistjng  public  utilities  before  construct- 
ing new  ones,  held  sufficiently  compiled  with 
where  ■  general  solidtatioa  of  offers  tor  tbe  aala 
«f  any  eziating  street  railway  was  sent  to  plaln- 
idff  street  railway  and  others. 

Appeal  from  tbe  District  Court  of  tbe 
sTolted  States  for  the  Northern  District  of 
Oalifomla. 

y  Bill  by  the  Uolted  Railroads  of  San  Fron- 
eIbco  against  the  City  and  Coimty  of  Sao 
Franclaco  and  others.  From  a  decree  for 
defendHnU  (239  Fed.  987).  the  plaintiff  ap- 

■  peals.    Affirmed,    as   modified. 

<P  •Ueun.  Garret  W.  McEnemey  and  Wtai. 
U.  Abbott,  both  of  San  Frandsco,  Cat.,  for 
■ppellanc. 

Meaars.  Hiram  W.  Johnson  and  Tboo.  9). 
Haven,  both  of  San  FrancUct^  OaL,  for  ap- 
pdlees. 

Hr.  Justice  HOLMES  deUvered  the  opln> 
Ion  of  the  Court. 

Tbla  is  a  bill  In  oQnlty  brought  br  the 
appellant  to  prevent  the  construction  of  a 
municipal  street  railway  on  Market  street 
and  adjoining  streets  In  San  Frandsco  with 
trades  on  the  two  sides  of  tbe  plalntUTs 
2  double  track,  for  more  than  five  blocks,  and 
•  also  to  prevent  the  lncl*denta!  cutting  of  the 
plaintiff's  tracks.  Tbe  appellant  claims  the 
right  by  grant  and  contract  to  forbid  the 
proposed  action  and  relies  upon  the  Con- 
stitution of  the  United  States,  upon  the  State 
Constitution  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
potllc  use  without  Just  compensation  hav- 
ing first  been  made,  and  upon  Article  XII, 
I  2.  of  tbe  charter  of  the  dty,  requiring  It 
to  consider  offers  tor  the  sale  of  ezlBting 
public  utilities  before  constnicting  new  ones. 
Tbe  answer  denies  that  damage  to  the  plain- 
tiff will  ensue  from  tbe  new  tracks  and  de- 
nies as  matter  of  law  that  the  plaintiff  has 
the  contract  or  property  rights  alleged.  On 
appllcatloD  for  a  preliminary  Injunction  the 
District  Court  held  that  the  lAalntlff  had 
failed  to  make  out  a  case  for  It,  and  denied 
It,  Intimating  an  opinion  against  the  pleln- 


titt  upon  the  matter  of  law  Involved.  It 
then  entered  what  is  called  a  final  decree 
denying  all  relief  to  the  plaintiff  with  costs  to 
tbe  detendauL  239  Fed.  9S7.  The  present 
appeal  Is  from  that  decree. 

The  franchise  of  the  plaintiff  to  maintain^ 
its  two  trades  on  Market  street  was  granted^ 
to  its  predecessor  In  title  In  September,  1879. 
At  that  time  by  section  499  of  the  Civil  Code 
of  California,  "two  corporations  may  be  per- 
mitted to  use  tbe  same  street,  each  paying 
equal  portion  for  the  construction  of  the 
track :  but  In  no  case  must  two  railroad  cor- 
porattous  occupy  and  use  the  same  street  or 
track  for  a  distance  of  more  than  Ave 
blocks."  The  existence  of  this  general  law 
is  the  first  ground  relied  upon  for  tbe  as- 
sertion of  ezduslve  rlgSits  in  the  street  by 
the  plaintiff.  The  other  ground  Is  tbe  or- 
der of  the  Board  of  Supervisors  of  San  Fran- 
cisco granting  the  franchise,  and  espedally 
section  S  which  is  as  follows: 

"It  shall  be  lawful  for  the  Board  of  Super- 
visors of  the  dty  and  county  of  San  Frandsco 
to  grant  to  one  other  corporation,  and  no  more, 
the  right  to  use  either  of  the  aforesaid  street!  3 
for  a  diatsnoe  wt  five  blocks,  and  no  mare,  after  g 
the  forms  and  *conditlons  specified  In  the  499ib  * 
section  of  the  dvll  code  of  tbe  SUte.  This 
section  shall  apply  to  persons  and  cMnpanlea, 
as  well  BS  corporations-** 

We  agree  with  the  District  Oonrt  that 
these  sections  did  not  give  to  the  plaintiff 
the  right  It  claims. 

[1-1]  The  section  of  tbe  Code  would  seem 
to  be  a  limitation  of  the  powers  conferred 
upon  the  Board  of  Supervisors  by  that  and 
the  adjolnlug  sections,  not  a  contract  by 
tbe  State,  or  an  authority  to  the  Board  to 
contract,  against  a  larger  use  of  the  streets. 
It  most  naturally  is  read  as  merely  a  gen- 
eral law  declaring  the  present  legislative 
policy  of  the  State.  Wheeling  &  Belmont 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  U. 
S.  287,  292,  11  Sup.  Ct  201,  34  L.  Ed.  967 ; 
Williams  T.  Wlngo,  177  U.  S.  601,  20  Sop. 
Ct  793,  44  L.  Ed-  906;  Wisconsin  ft  Mich- 
igan By.  Ca  T.  Powers,  191  U.  S.  879,  387, 
24  Sup.  Ct  107,  48  L.  Ed.  229 ;  Ban  Jose-Los 
Oatos  Interorban  Ry.  Co.  v.  San  Jose  By. 
Co.,  ISe  Fed.  466,  468,  84  O.  C.  A.  265,  13 
Ann.  Cas.  671.  But  however  this  may  be 
□either  that  section  nor  section  0  of  Ote 
order  granting  the  franchise  purports  In 
terms  to  prevent  the  dty  from  Itself  estab- 
lishing a  parallel  road.  If  It  be  true,  as  the 
plaintiff  argmes,  that  the  grant  or  contract  In 
section  0  of  the  order  means  what  the  stat- 
ute means  and  Is  to  be  construed  by  thst, 
we  have  suggested  what  seems  to  us  the 
natural  construction  of  tbe  act  But  In  any 
event  It  Is  dedded  by  EnoxvlUe  Water  Co. 
V.  KuMvIlle,  200  U.  S.  22.  26  Sup.  Ct  224. 
60  I^  Ed.  863,  that  a  coveuant  by  a  dty 
not  to  grant  to  any  other  person  or  corpora' 
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tl<Mi  a  prtrllafe  stmllar  to  tbtt  fruited  to 
tli«  covenantee  doea  not  restrict  tbe  cltj 
Irom  Itwlf  exerdalng  almUar  power;  and  It 
Is  assumed  In  tliat  case,  tbat  tbe  principle  al- 
ready Is  establlibed  as  to  leglslatlyfl  sranta. 
200  D.  S.  34,  2«  Sup.  Ct  224.  SO  L.  Bd.  353. 
That  la  the  asgnmptlon  also  of  an  amend- 
ment of  KctloQ  499  by  an  Act  of  April  24, 
1811.  The  city  now  is  given  power  to  e»- 
tabllsb  and  operate  transportation  KFTlce  by 
tbe  amendment  of  section  490  Jnst  mendoa- 
ed  and  by  the  OonstltatioD  of  tbe  State. 
Article  U,  I  19.  Anaendment  approved  Oo- 
N  tober  10,  1911.  me  plalntUf  took  the  risk 
■  of  the  *Judldal  Interpretation  of  Its  franchise, 
nnd  of  this  possible  event  Madera  Water 
Works  V.  Uadera,  228  U.  S.  4M,  33  Sup.  Ct. 
Bll.  E7  L.  Ed.  915.  Of  course,  so  far  as  the 
harm  to  the  plaintiff  Is  an  inevitable  con- 
sequence of  the  city's  doing  what  the  plaln- 
tllTs  franchise  did  not  make  It  unlawfnl  for 
the  dty  to  do,  the  infliction  of  that  harm  is 
not  a  taking  of  the  plalntlfTs  property  that 
requires  a  reaort  to  eminent  domain. 

[4]  We  understand  that  the  mnnldpat 
road  now  has  been  built,  and  the  question 
la  whether  to  retain  the  bill  for  a  claim  of 
damages.  But  as  that  would  require  new 
evidence  and  practically  would  present  a 
new  case,  and  as  farther,  with  such  light  as 
we  now  have,  the  rigtat  to  damages  seems 
at  least  doubtful,  we  deem  it  sufflduit  if  the 
rights  of  the  plalntlfF,  If  any,  in  that  regard, 
are  reserved.  The  question  Is  raised  point- 
edly by  Article  I,  f  14.  of  the  Constltatlon 
of  1879.  That  provides  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  Just  compensation  having 
flrst  been  made,"  etc.  Tbe  plalntlfF  seems  to 
argue  that  this  section  entitles  it  to  prelim- 
Inary  compensation  (or  any  considerable 
pecuniary  detriment  that  the  City  may  In- 
flict by  the  establishment  of  tbe  new  road, 
however  lawfully  It  may  act  Courts  and 
Judges  have  diflTered  widely  to  their  Inters 
pretatfon  of  this  class  of  provIsloDs  In  stat- 
utes of  different  sorts ;  but  we  aboold  sup- 
pose, until  otherwise  instructed  by  the  Su- 
preme Court  of  the  State,  that  the  damage 
referred  to  In  this  section  of  the  State  Con- 
stitution in  the  main  would  be  damage  re- 
sulting from  conduct  that  like  taking,  would 
be  tortious  unless  In  proceedings  under  emi- 
nent domain  or  some  law  authorizing  It  on 
condition  that  damsKea  be  paid. 

As  to  crossing  the  plBlntUTB  tracks  we 
are  Inclined  to  agree  with  the  District  Court 
that  the  plslntlETs  franchise  must  be  under- 
stood to  be  subject  to  this  Incident  and  that 
Sa  taking  by  eminent  doman  was  not  nec- 
essary. Market  Street  Railway  Co.  t.  Oen- 
•  tral  By.  Co.,  SI  Cal.  '583 ;  Consolidated  Trac- 
tion Co.  V.  South  Orange  &  Maplewood  Trac- 
tion Co.,  M  N.  J.  Eq.  569,  B74,  et  seq.,  40 
Atl.  15;  3  Dillon,  Municipal  Corporations 
<5tta  Ed.)  I  1241,  p.  1983.    It  we  are  wrong 


and  If  the  crossings  or  tbe  manner  of  operat- 
ing the  parallel  tracka  should  give  or  has 
glvm  rise  to  any  claim,  the  decree  will  be 
without  prejudice  to  such  claim.  We  aa- 
some  in  accordance  with  tbe  plalntilTB  evl' 
dence  and  argument  that  the  damage  may  \tv 
considerable  and  we  think  it  Just  to  leave- 
open  whatever  can  be  left  open,  but  at  pres- 
ent we  cannot  say  that  tbe  loss  is  or  will 
be  of  such  a  character  that  It  must  be  paldi 
for,  and  we  are  satisfied  that  It  is  not  sucb 
as  to  call  for  equitable  relief. 

[i]  A  general  solicitation  of  offers  for  sale 
to  tbe  City  of  any  existing  street  railway  in 
San  Francisco  was  passed  by  tbe  Board  of 
Supervisors  and  was  ordered  to  be  sent  and 
was  sent  to  the  plaintiff,  among  others.  We 
agree  with  the  District  Court  that  Article 
XII,  I  2,  of  the  City  Charter  does  not  better 
the  plain  tUTs  case. 

Decree  affirmed  without  prejudice  to  fur- 
ther proceedings  to  recover  any  damages  t« 
which  the  plaintiff  may  be  entitled. 


No.  247. 

L  Fooo    ^=>S  —  Heat  Ihspigtioii  Acn  — 

OLTOHaaoAaiine. 
The  meat  Inspectlaa  acta  of  Jnne  30,  190S 
(Comp.  St  I  8882),  and  March  4,  1907  (section 
8681),  apply  to  "Greomo  Oleomaisarlns,"  which 
contains,  among  other  ingredients,  oleo  oU  and 
neutral  lard. 
2.  Food    «98  —  Mkat  InspKcrioR  Atm  — 

TBAOK-MaMCa. 
Whether  the  name  "Creamo  Oleoma rgarlns" 
la  deceptiva  Is  subject  to  test  by  the  meat  In- 
specdon  laws,  althongh  the  name  has  been 
sanctioned  as  an  appropriate  trads-mark  by  tbe 
Patent  Office. 
S.  Food   9=>1  —  Bxaui^non  —  Foweb  — 

Conclusiveness.  j 

^e  Secretary  of  Agriculture's  detarmlnw- 
tlon  whether  a  trade-name  la  falie  or  deceptive 
within  the  nuat  inq)ection  sets  of  June  SO, 
1906  (Comp.  St  I  8682)  and  March  4,  1907 
(section  8681),  ia,  nnleM  arbitTHrily  ezendae^ 
condudve. 

4.  Food    ^=38  —  Tradi-Haxe  —  Meat  Ik- 
apKCTion  Act. 

Elvtdenc«  that  the  trade-name  "Creamo  Ole- 
omargarine" was  sanctioned  by  the  Secretary 
of  Agriculture  under  the  meat  Inapectlon  acta 
of  June  30.  1906  (Comp.  St  I  86S2)  and  March 
i,  1907  (secUou  8681),  when  tbe  producer  was 
udng  80  per  cent  cream,  but  that  audi  sanc- 
tion was  withdrawn  when  cream  was  no  longer 
used,  does  not  establish  an  arbitrary  action  by 
the  Secretary,  although  the  producer  offered  to 
UBS  10  per  cent  cream. 
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6.  Food   C=»S  —  Kmat  Ikbpictior  Aon  — 

ConBTBUcTioif. 
l%e  Meat  Inipectlon  Acta  of  June  SO,  1906 
{Comp.  St  I  8682),  and  March  4,  1007  (lectioD 
S6S1),  confer  a  continuing  icspectinK  power 
npon  tha  Secretary  ot  Agriculture  whlcli  ta  not 
Axhaiuted  by  the  one  exerdasL 

Appeal  from  tha  Uaited  SUtet  Ctrcutt 
Court  of  Appeals  for  tte  Ellghth  Circuit 

Salt  by  tlie  Blanton  Manufacturing  Com- 
pany against  James  J.  Brongham  and  Ar- 
thur N.  Stankey.  A  decree  for  complalnaat 
was  amrmed  (243  Fed.  503,  1S6  C.  0.  A.  201), 
and  the  defendants  appeaL  Reversed,  wtUi 
directions  to  dismiss  the  bill. 

Ut.  AsslHtant  Attorney  General  Frleramit 
for  appellants. 

Mr.  Shepard  Barclay,  of  SL  Loois,  Mo., 
for  appellee. 

f  »Mr.  Justice  McEENXA  ddlrered  tbe  ^q^ln- 
kn  of  the  Court. 

Appellants  are  officers  of  the  Department 
of  Agriculture  charged  with  the  adminis- 
tration of  the  meat  Inspection  acts.  The  ap- 
pellee, Blanton  Manufacturing  Company,  U 
a  manufacturer  of  oleomargarine  and 
brought  tUs  suit  against  appellants  to  enjoin 
and  restrain  them  from  interfering  with  It 
in  the  nse  of  the  word  "Creamo"  as  a  trade- 
marlc  In  the  manufacture  and  sale  of  its 
product  and  the  use  of  that  mark  upon  pack- 
ages of  its  product  shipped  from  St  Lonis 
In  interstate  commerce^ 

Hie  District  Court  granted  the  injunction 
and  its  decree  was  affirmed  by  the  Circuit 
Court  of  Appeals.  243  Fed.  SOS,  1B6  O.  Q 
A.  201. 

Ae  a  ground  of  suit  and  recovery  tbe  com- 
pany relies  upon  the  following  facts  and 
they  express,  In  a  general  way,  its  conten- 
tions. To  what  extent  they  should  be  mod- 
ified will  be  apparent  as  we  proceed. 

The  company  is  a  manufacturer  of  oleo- 
margarine, having  a  factory  at  St.  Louis, 
Mo.,  which  comprises  a  group  of  buildings 
specially  arranged  and  equipped  for  the  pur- 
pose of  such  manufacture  and  where  the  com- 
pany has  made  an  investment  of  many  thour 
sands  of  dollars.  Its  product  has  been  sold 
in  packages  of  various  sizes,  marked  with  a 
trade  label  or  stencil  adopted  for  that  pur- 
pose, which  trade-mark  is  the  word  "Creamo," 
used  since  1004.  Its  trade  has  become  ex- 
tensive and  valuably  Its  product  has  acquir- 
ed a  high  reputation  and  become  a  source 
of  profit,  Increasing  yearly,  and  an  interrup- 
tion in  the  use  of  its  trade-mark  and  label 
would   cause  serious  injury  in  a  sum  ez- 

^ceedlng  $5,000. 

S     January  6.  1908,  tbe  company  applied  to 

•  the  United  'Statei  Patent  Office  Cor  the  regis- 
tration of  "Creamo"  as  a  trade-mark,  it  was 
duly  registered  June  0,  1903,  and  the  com- 


pany has  since  enjoyed  Qie  nse  of  it  ond  mmle    ' 
contracts  with  dealers  under  it,  and  the  coui- 
paoy's  oleomargarine  is  known  to  Its  ctts- 
tomera  far  and  wide  t^  that  laixi,  trade    ' 
name  and  mark. 

In  1906,  after  the  enactment  of  the  act  of 
Jnne  30,  1006  (34  Stat  669,  c  3913  [Comp. 
St  I  8682]),  concerning  the  inspection  of 
"meat  and  meat  food  products,"  the  company 
was  Informed  by  the  Bureau  of  Animal  In- 
dnstry  that  its  [the  company's]  plant  would 
be  subject  to  inspection  nnder  the  act  of 
Congress.  Tbe  company  objected  but  yield- 
ed to  avoid  controversy  and  hazard  to  its 
Interest  and  an  inspector  wss  Installed. 
The  company,  bowever,  ctmtendB  that  Its 
manufacture  of  oleomarBarlne  Is  not  sut>- 
Ject  to  tha  power  and  authority  of  the 
bnrean. 

The  Secretary  of  Agriculture,  In  1907, 
approved  the  company's  trade-mark  of 
"Creamo,"  and  VtKHi  the  faith  of  Uie  approv- 
al tbe  company  has  used  the  same  and  by 
expenditure  of  large  sums  ot  money  has 
extended  its  pofmlarlty  and  pnblldty;  but, 
notwithstanding.  Dr.  Brougham  [one  of  the 
appellants]  threatened  the  company  that 
from  and  after  March  1,  1914,  its  use  would 
not  be  allowed  and  that  the  inspector  In  the 
establishment  of  the  company  would  enforce 
the  threat  and  attempt  to  prevent  the  use 
of  the  trade-mark  and  label. 

Ttie  trade-mark  Is  duly  registered  In  the 
office  of  the  Secretary  of  State  of  the  State 
of  Missouri. 

[I]  Some  of  the  contentions  of  the  com- 
pany are  somewhat  difficult  to  handle — In- 
deed, to  get  at  In  separation.  One  of  these 
is  that  the  Bureau  of  Animal  Industry  has 
no  authority  or  power  over  tbe  company's 
product  its  mannfacture  or  marlcet  The 
basis  of  the  contention  Is  that  the  food 
products  indicated  by  "the  meat  Inspection 
act  do  not  Include  a  food  product  bearing 
tbe  trade-name  'oleomargarine,'  prescribed  3 
by  a  special  revenue  law  to  *be  used  in  tbe  7 
sale  thereof,  and  that  statutory  name  la  not 
'false  or  deceptive'  when  so  used."  And  for 
the  contention  the  company  relies  on  Hom- 
er V.  Collector,  1  WalL  488,  17  L.  Ed.  688, 
and  Chew  Elng  Lung  v.  Wise,  176  D.  8. 156, 
20  Sup.  Ct  S20,  44  Ia  Ed.  412.  Tbe  fnrther 
contrition  la  that  section  6  of  tbe  Oleomar- 
garine Act  (Act  Aug.  2,  1886,  c.  840,  24 
Stat  210  [Comp.  St  |  6218S  requires  tbe 
article  to  be  patted  In  a  particular  way 
which  is  not  the  same  as  that  prescribed  by 
tbe  meat  inspection  act  and  was  in  force 
before  the  latter  was  raiacted,  and  therefore 
excluded  "an  article  like  this  oleomargarine 
having  a  'trade-name  by  law.' "  And  yet 
again  that  the  Food  and  Drugs  Act  (Act  June 
30,  1006,  c.  3915.  S4  Stat  768  [Comp.  St 
a  8717-8728]),  Which  is  "In  pari  materia, 
enai^s  that  articles  of  food  containing  no* 
poisonous  or  deleterious  ingredients  shall  not 
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be  deemed  mlsbranded"  which  shall  thereaft- 
er be  known  as  articles  of  food  under  tbelr 
own  dlstinrtlTe  names  and  not  offered  for 
sale  nnder  ttie  dlsttnctlTe  name  of  another 
ortlde  if  the  name  be  accompanied  on  the 
■ama  label  or  brand  br  the  name  of  the 
Dlace  where  manntactored  or  produced.  And 
It  iB  said  that  the  company's  oleomargailna 
bears  that  statutory  trade-name  and  hence 
•honld  not  be  considered  mlsbranded.  Unit- 
ed States  T.  Coca  Cola  Co.,  S'll  D.  8.  265, 
86  Snp.  at.  67?,  W  L:  Bd.  995,  Ann.  Cas. 
I917C,  4ST,  Is  addnced  to  support  the  con- 
tention. We  do  not  consider  It  necessary  to 
follow  the  company's  argument  In  detalL 
It  Is  rather  InvolTSd,  We  disagree  with  it 
In  other  words,  we  are  of  opinion  that  the 
meat  Inspectlan  act  Is  applicable.  This  was 
the  decision  of  the  Circuit  Court  of  Appeals. 
The  company's  oleomarsartne  Is  a  meat 
prodnct,  compounded,  among  other  things, 
of  oleo  oil  and  nentral  lard.'  Besides,  It  Is 
not  sold  nnder  the  name  of  oleomargarine 
alone;  there  Is  the  qualifying  addition  of  the 
word  "Creamo."  and  used,  as  we  shall  here- 
after see,  to  qualify  and  distinguish  It  from 
other   combinations   which   might  bear   the 

S  designation  oleomargarine. 

•  •  We  pass  to  the  consideration  of  the  meat 
Inspection  acts  of  Jane  SO,  1906,  and  March 
4,  1907  (34  Stat.  668,  c.  3913  [Comp.  St.  | 
8682];  34  Stat.  1260  tComp.  St  |  8681]). 
They  require  an  Inspection  of  all  meet  and 
meet  food  products  prepared  for  Interstate 
and  foreign  commerce  and  provide  that 
persons  or  firm  or  corporation  shall  offer  for 
transportation,  and  no  carrier  shall  trans- 
port In  Interstate  or  foreign  commerce,  any 
each  products  unless  marked  "Inspected  and 
Passed,"  and  that  "no  snch  meat  or  meat 
food  products  shall  be  sold  or  offered  for  sale 
by  any  person,  firm,  or  corporation  in  In- 
terstate or  foreign  commerce  under  any  false 
or  decepHve  name;  but  established  trade- 
name or  names  which  are  usual  to  such 
products  and  which  are  not  false  and  decep- 
tive and  which  shall  be  approved  by  the 
Secretary  of  Agriculture  are  permitted." 

[1,  S]  It  Is  the  contention  of  the  govem- 
ment  that  the  use  of  the  word  "Creamo"  Is 
deceptive  and  Induces  the  belief  that  cream 
Is  a  substantial  Ingredient  of  the  oleomargar- 
ine. The  company  earnestly  contends  to  the 
contrary  and  that,  besides,  the  designation 
'Xlreemo"  has  received  the  approval  of  the 
Department  of  Agriculture  and  has  been 
sanctioned  as  an  appropriate  trade-mark  by 
the  Interior  Department  (Patent  Office).  The 
latter  contention  may  be  Immediately  pot  to 
one  side.  The  test  of  the  prodnct  Is  the  meat 
Inspection  laws,  not  the  trade-mark  laws, 
and  therefore  we  are  concerned  with  the  ac- 
tion of  the  Department  of  Agriculture  and 
not  with   that  of  the  Interior  Department 


And  BO  Intimately  Is  the  case  concerned  with 
the  action  of  the  Diipartment  of  Agriculture 
that  the  basic  snd  dominant  contention  of 
the  government  la  that  to  the  department  Is 
committed  the  power  of  determining  the  fact 
of  the  Influence  of  the  name  and  label  of  the 
company.  In  other  words,  the  power  of  de- 
termining whether  a  trade-name  Is  "false  or 
deceptive"  given  by  the  law  to  the  Secretary 
of  Aitriculture  is,  when  exercised,  conclusive 
of  the  falsity  or  deception  of  the  nameS 
^(Bates  ft  Gnlld'IDo.  v.  Payne,  IM  D.  S.  106,? 
24  Snp.  Ot  S9S,  48  L.  Ed.  894,  and  cases 
dted;  PertlllElng  Co.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  Ed.  1036),  and  the  power  neces- 
sarily Is  a  continuing  one.  The  contention 
and  the  dted  cases  have  been  approved  very 
lately  In  Houston  v.  St  Louis  IndependMit 
PacUng  Co.,  219  U.  B.  479,  39  Sup.  Ct  332, 

^  Ed.  71T,  In  which  It  is  declared  that 

the  decision  of  the  department,  unless  ar- 
bitrary, Is  conclusive.  A  sketch  of  the  evi- 
dence, therefore,  becomes  necessary. 

[4.  i]  As  early  as  1904  there  was.  If  not 
controversy,  discussion  betn'een  the  com> 
pany  and  the  department  It  was  not  of  se- 
rious extent  The  company  was  Indulged  In 
the  representation  that  Its  product  was  com- 
posed of  "Butter,  Oleo  Oil,  Neutral,  Cream 
and  Salt,"  and  that  these  were  "churned  In 
an  abundance  of  richest  cream,  resulting  In 
a  perfect  substitute  lor  butter."  But  there 
was  objection  to  a  statement  that  the  oils 
were  "doubly  Inspected"  by  the  United  States 
inspectors,  "insuring  absolute  purity  and 
cleanliness."  Such  was  the  condition  of 
things,  we  may  deduce  from  the  testimony, 
until  laos. 

We  may  say.  In  passing,  that  In  the  be-* 
ginning  30  per  cent  of  cream  was  used  and 
the  word  "Creamo"  was  selected  to  suggest 
such  Ingredient  to  repel  the  criticisms  of 
the  butter  makers  who  represented  that  oleo- 
margarine was  produced  from  "sewerage  and 
dead  horses."  But  it  appears  from  the  tes- 
timony that  the  use  of  cream  was  discon- 
tinued, skimmed  milk  being  used  Instead,  It 
having  been  discovered  by  the  government 
chemists  that  It  was  not  the  butter  fat  in  the 
milk  which  produced  the  flavor,  but  It  the 
flavor,  came  from  skimmed  milk. 

October  2,  1912.  an  objection  came  from 
tho  department  to  the  use  of  the  company's 
label  and  dlscnsdon  ensued,  extending  over 
a  period  of  12  or  IS  months.  The  depart- 
ment then  announced  that  the  use  of  the 
word  "Crearao"  was  "considered  deceptive 
and  misleading  and  Its  future  use  could  not 
be  permitted."  It  was,  however,  soggested  s 
that  "Creamo  Brand  Oleomargarine"  'boused,* 
the  words  to  be  displayed  alike  in  prominent 
type,  and  that  cream  should  be  used  In  the 
product.  Its  use  having  been  discontinued. 
Upon  this  ruling  of  the  department  and  the 
resistance  of  the  company  to  It  the  contest 
was  waged  for  a  time.  The  company  con- 
tended that  the  word  "Crenmo"  waa  |WM- 
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tnry  and  not  d«aer1pttTe;  the  department 
asserted  the  contrary  and  that  It  "convered 
a  false  Inference  to  the  coDBnmlns  pnbUc," 
and,  notwithstanding  an  offer  by  the  com- 
pany to  nse  10  per  cent  of  cream,  Insisted 
upon  the  nee  ot  the  word  '^raod"  and  re- 
quired also  some  modifications  ot  the  labeL 
It  further  declared  that  If  the  reqalrements 
of  the  bureau  should  not  be  complied  with 
on  end  after  March  1,  1914,  the  Inspector 
Id  charge  at  8L  Louis  would  be  Instructed  to 
prohibit  "the  use  of  all  labels,  wrappers, 
cartons,  etc^  which  do  not  bear  the  bureau 
■tamp  of  spproTal  and  number." 

Such  Is  the  testtmony  in  outline,  and  It  Is 
manifest  that  the  action  of  the  department 
was  not  arbitrary,  but  given  upon  a  con- 
fllderatloQ  ot  the  circumstances  and  the  fact 
of  the  trade-name  "Creamo"  having  a  decep- 
tive Implication  to  the  consuming  public. 

But  against  the  decision  of  the  department 
the  company  opposes  the  previous  approval 
of  "Creamo"  as  a  trade-name  and  alleges 
Qiat  upon  the  faith  of  the  approval  the  com- 
pany has  used  the  same  and  by  the  expendl* 
tnre  of  large  snms  of  money— testified  to  be 
about  110,000  a  year— has  made  Its  product 
public  and  popular  under  that  name.  The 
answer  to  the  contention  is  that  the  meat 
inspection  acta  contemplate  and  confer  a 
continuing  inspection  and  power,  a  power 
necessarily  not  exhausted  by  one  ezerctse. 
Besides,  the  approval  was  given  at  a  time 
when  the  company  nsed  SO  per  cent,  of  cream 
in  its  product  and  declared  that  it  and  other 
ingredients  were  "churned  In  an  abundance 
of  richest  cream,  resulting  In  a  perfect  aub- 
Sstltute  for  butter."  The  Indulgence  of  the 
•  department  had  Justlfl*  cation.  When  the 
practice  of  the  company  changed,  when  it 
commenced  to  vary  the  percentages  of  cream 
and  finally  used  none  at  all,  naturally  the 
department  changed  its  mUng.  The  com- 
pany can,  therefore,  claim  no  right  from  the 
prior  ruling.  There  may  be  value  In  ttie  use 
Of  the  trade-name  "Creamo,"  aa  the  com- 
pany asserts,  and  detriment,  it  may  be,  in 
any  change  or  qualiflcatlou  of  it;  but  Ita 
valae  may  be  in  Its  deception — Its  suggestion 
ot  cream  appealing  to  the  popular  preference 
for  that  article  over  shimmed  milk,  though 
the  sdentiflc  Judgment  may  be  in  favor  ot 
the  latter,  a  Judgment  possibly  not  known  or 
if  known  not  appreciated  or  accepted.  And 
the  deception  would  not  be  taken  away  and 
the  purpose  of  the  law  satisfied  by  the  ad- 
dition of  10  per  cent  of  cream  which  the 
i.-oiiipaity  ottered  to  make.  At  least  such  was 
the  Judgment  of  the  department,  and  we  can- 
not pronounce  It  arbitrary. 

It  will  be  observed  from  the  quoted  provi- 
slous  of  the  meat  Inapectlou  ai't  tiiat  two 
conditions  are  presented:  If  "Creamo  Oleo- 
margarine" is  to  be  regarded  as  the  name  of 
the  product  it  is  false  and  deceptive,  what- 


ever it  may  liave  been  formerly ;  if  It  be  as- 
serted to  be  an  estabUahed  trade-name,  it 
has  not  received  the  approval  ot  the  Secre- 
tary of  Agriculture,  and  hence  Its  use  is 
without  legal  permission. 

I>ecree  ot  the  Ctrcnit  Court  ot  Appeals  is 
reversed,  and  the  case  remanded  to  the  Dis- 
trict Court,  with  direction  to  dismiss  the  bill. 


(W  U.  8.00 
CHAJJKER  et  al  V.  BIBUINGHAM  &  N.  W. 
BX.  CO.  et  al. 


No.  283. 

L  CoRsriTcnoNiL  Law    ^=>207(4)— Licxhs- 
BS   *=7(6)  —  Co»8TTTunoi»AUTT  —  Paivi- 
LEOES  AND  THHUHimv-Cn'izEns  or  ths 
ScvERAi.  States. 
Acts  Tenu.  1908,  c  47B,  {  4,  imposing  a 
higher  privilege  tax  on  constructlDn  compsnies 
having  their  chief  office  outside  the  state  than 
on    tboae   having   it   vitbio    tha   state,   violate* 
Const,  U.  3,  art  4,  |  2,  insuring  equal  privi- 
leges and  immunitiei  to  citizens  of  the  several 
states,  since  the  dassJfication  is  arbitrary  and 
In   practical  elFect  discriminates   sgainst  dti- 
■ens  of  other  states. 

2.  ConsnranonAi.  Law  «:^42  —  Tauditt 
— BioHT  TO  QuEsnoir. 
Acts  Tenn.  1909,  c.  478,  |  4,  imposhig  a 
hlgbar  privilege  tax  on  conatnictloa  companies 
having  tbeir  chief  office  ontiide  the  state  thsn 
CO  those  luTing  it  within  the  state,  may  be  at- 
ta<A»d  as  nnconitltodonal  withont  tendering 
ths  lower  tax.  In  view  ot  the  itats  oourt's  hold- 
ing that  the  higher  tax  was  due. 


Suit  by  J.  W.  Wright,  Jr.,  revived  io  the 
name  of  A.  P.  Ohalker,  admiulstrator  de 
bonis  noo,  against  the  Birmingham  &  North- 
western Bailway  Company,  the  Jackson  Con- 
struction Company,  and  others.  A  decree 
dismissing  the  bill  was  affirmed  (138  T«m. 
145,  196  8.  W.  488),  and  complainant  and  O. 
O.  Plgford,  the  surety  on  the  appeal  bond  in 
the  state  court,  brmg  error.  Beversed  and 
remanded.  n 

■Messrs.  C.  E,  Pigford,  of  Jackson,  Tenn..  9 
and  Watson  E.  Coleman,  of  Washington.  D. 
C  for  plaintiffs  is  error. 

Mr.  B.  F,  Spraglns,  of  Jackson,  TeuL,  tor 
defendants  in  error. 

•  Mr.  Jnsdce  McREYNOLDS  delivered  tbft? 
<q>lnton  of  the  Court. 
The  point  for  determination  la  the  liabUlty 


IT  other  G4M*  te*  urn*  topic  aad  KEr-NVUBEE  la 


.1  K<]r- Numbered  DlS«aU  mi 


t'S^ogic 


1918) 


OHALEER  T.  BinMIKOHAtI  ft  N.  W.  RT.  OO. 


86T 


of  J.  W.  Wright,  Jr^  B  dtlxen  and  reBldent 
of  Alabama  wltli  bia  chief  office  therein,  who 
«ngaKed  In  the  business  of  constrnctlng  a 
railroad  In  Tennessee,  for  the  tax  prescribed 
b7  section  4  of  "An  act  to  provide  revenue 
for  the  state  of  Tennessee  and  the  counties 
and  municipalities  thereof,"  approved  iiaj  1, 
1909  (AcU  of  Tenn.  1909,  c  479,  pp.  1726. 
1727,  1735),  which  provides: 

"Sec.  4.  Be  it  further  enacted,  that  eacb  voca- 
tioo,  occupation,  and  busineB  hereinafter  nam' 
•d  in  this  KCtlon  is  hereby  declared  to  be  a 
privilege,  and  the  rate  of  taxation  on  such  priv- 
ilege shall  be  as  herelDalter  fiied,  which  privi- 
lege tax  shall  be  paid  to  the  countj  court  clerk 
as  prorided  by  law  tor  the  collection  of  revenue, 

S"Each  foreign  construction  company,  with  Its 
dilef  oQice  outside  of  this  atste,   operating  or 
*  dalng   business   *1d   this   stace,   directl;   or   by 
agent,  or  by  any  snhlettlng  contract,  eacb.  per 

annnm,  in  each  county 9100.00 

"Bach  domestic  construction  compsny  and 
each  foreign  construction  company,  bav^g  its 
chief  office  in  this  state,  doing  business  In  this 
state,  each,  per  annum,  in  each  county,  .$20.00 
"Tie  above  tax  shall  be  psid  by  personsi 
(Inns,  or  corporations  engaged  in  die  business 
of  constructing  bridges,  waterworks,  rsiltosds, 
street-paving  construction  work,  or  other  struc- 
tures of  a  public  nature." 

S^lylng  to  the  claim  that  the  statute  in 
effect  discriminates  against  citizens  of  other 
states  the  Supreme  Court  of  Tennessee,  In 
Wright  T.  Jackson  Const  Co.,  138  Tens,  lis, 
1S2,  153,  196  S.  W.  488,  490,  said: 

"Tlie  determining  feature  la  the  legislation 
<iuated  is  the  havlug  of  one's  chief  office  In 
Uiia  state.  Any  dtlsen  of  this  stste,  as  well  ai 
any  dtisen  of  a  foreign  state,  who  has  his 
chief  office  out  of  the  state,  must  pay  the  $100 
tax;  so  of  any  domeatic  corporation,  as  well  as 
foreign  corporation,  hsvlng  its  chief  office  out 
of  the  state.  Any  foreign  corporation  or  dti- 
sen  of  another  state,  or  firm,  as  well  ss  do- 
mestic corporationo,  citizens  of  this  state,  and 
Arms  of  this  state  having  Its  or  their  chief  of- 
fice in  this  state,  sre  all  aUke  entitled  to  carry 
on  a  rsilroad  coustruedon  business  here  on  the 
payment  of  (29.  Hiere  is  no  discriminstlon 
at  slL" 

[1]  With  this  conduslon  we  are  unable  to 
agree.  Accepting  the  construction  placed  up- 
on It  by  the  Supreme  Court,  we  think  the 
quoted  section  does  discriminate  between  dt- 
IzeoB  of  Tennessee  and  those  of  other  states 
by  Imposing  a  higher  charge  on  the  latter 
than  It  does  on  the  former,  contrary  to  sec- 
tion 2,  ari.  4.  of  the  federal  Constitution: 

me  dtiiens  of  each  state  shall  be  entitled 
to  all  privileges  and  Immunities  of  dtlsens  in 
the  several  statea." 

Hie  power  of  a  state  to  make  reaaonabla 
and  satoral  claaslflcatlona  for  porpowa  ot 


taxation  Is  clear  and  not  qaestloned;  butt; 
neither  under  form  ot  dasaiflcatlon  nor  'oth-  ( 
erwlse  can  any  state  enforce  taxing  laws 
which  In  their  practical  operation  materially 
abridge  or  Impair  the  equality  ot  commercial 
privileges  secured  by  the  federal  Constitu- 
tion to  citizens  ot  the  several  states. 

"Excise  taxes.  It  Is  everywhere  conceded,  may 
be  imposed  by  the  states,  if  not  In  any  sense  dis- 
criminating:  bnt  It  ahould  not  be  forgotten 
that  the  people  of  the  several  states  live  under 
one  common  Constitution,  which  was  ordained 
to  establish  justice,  and  which,  with  the  Isws 
of  Congress,  and  the  treaties  made  by  the  prop- 
er authority,  is  the  supreme  law  ot  the  land ; 
and  that  that  supreme  law  requires  equality  of 
burden,  and  forbids  discrimination  in  state 
taxation  when  the  power  is  applied  to  the  dU- 
lens  of  the  other  states.  Inequality  of  bur- 
den, ss  well  ss  the  want  of  uniformity  in  com- 
merdal  regulations,  was  one  of  the  grievsncea 
of  the  citizens  under  the  Confederation ;  and 
the  new  Constitutlou  was  adopted,  among  other 
things,  to  remedy  those  detects  in  tbe  prior  sys- 
tem." Ward  V.  Maryland,  12  Wall.  418,  431 
(20  L.  Ed.  449) ;  Quy  v.  Bsltimore,  100  U.  8. 
434,  439,  2S  L.  Ed.  748;  Blske  v.  McClung, 
172  n.  S.  239,  2M,  19  Sup.  Ct.  16S,  48  L.  Ed. 
432 :  Darudl  ft  Son  t.  Uemphis,  208  U.  S.  113, 
121.  2S  Sup.  CL  24T,  62  L.  Ed.  413. 

As  the  chief  olBce  ot  an  individual  Is  com- 
monly in  the  state  of  which  he  Is  a  dtlzeu, 
Tennessee  dtiaena  engaged  In  constructing 
railroads  In  tliat  state  will  ordinarily  bare 
their  chief  offices  therein,  while  dtlzens  of 
other  states  so  engaged  will  not.  Practically, 
therefore,  the  statute  under  consideration 
would  produce  discrimination  against  dtl- 
sens of  other  states  by  Imposing  Higher 
charges  agalfist  them  than  dtlzens  of  Ten- 
nessee are  required  to  pay.  We  can  find  no 
adequate  basis  tor  taxing  Individuals  accord- 
ing to  the  location  of  their  ditef  offices — tha 
dassiflcatloo,  we  think,  is  arbitrary  and  un- 
reasonable. Under  tbe  federal  Constitution 
a  dtizen  of  one  state  Is  guaranteed  tbe  right 
to  enjoy  in  all  otber  states  equality  ot  com- 
mercial privileges  with  their  dtlzens ;  but 
he  cannot  have  his  ditef  office  In  every  one 
of  them.  I 

[2]  *It  Is  Insisted  that  no  tenUer  ot  any  sum  • 
for  license  tax  was  made  In  time,  and  tber* 
fore  plaintiff  in  error  cannot  question  the 
validity  ot  tbe  enactment  because  of  dl» 
crimination.  But  the  Supreme  Court  ex- 
pressly declared  that  the  statute  fixed  the 
liability  of  Wright  at  tlOO.  A  tender  of  lees 
would  have  avaUed  nothing  and  it  was  there- 
fore unnecessary. 

Tbe  Judgment  ot  tbe  court  below  Is  re- 
versed and  the  cauae  remanded  tbr  further 
proceedings  not  inconsistent  with  tbli  opin- 

Bereraed  and 
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No.  278. 

L  Appeu,  add  I^OB  <al064(l>— HAmiJESB 
Ebbob  —  ArriBiuHca    or    Jddokut    oh 

WBOna  TOKORT. 

Eirror  to  the  State  Supreme  Gonrt,  In  sctloii. 
undEF  the  federal  Emplojen'  LiBbility  Act 
(Comp.  5L  II  8657-8666},  for  injurr  of  fUsmau 
fa  ■witching,  in  resting  affirmance  of  Judgment 
for  plaintiff  on  the  MiaaiMlppl  Prima  Facie 
Act,  cannot  b«  nld  to  be  harmlew  becanae  the 
trial  court  gave  no  instmction  concerning  the 
■tate  act,  and  titer*  was  iuffident  evidence  of 
negligeoce,  and  ita  general  Inatmctiona  concern- 
ing nt!gligence  were  proper;  it  having,  though 
the  compan^'i  duty  wa*  merely  to  nae  reaaonable 
care,  instructed  tliat  tt  was  the  absolute  dut;  of 
defendant  to  fnrniah  the  emplo;A  with  a  safe 
place  to  perform  the  dntiea  inddent  to  hla  em- 
ploTment 
2.  Appku.  and  Ekbok  «=>10B2(1)— Habklxsb 

E^BOB— EZAlOnATIOIT  OF  SECOBD. 

SVom  whatever  eonrt  a  caae  comes,  the  na- 
tlonal  Supreme  Court,  for  determining  whether 
an  error  found  was  harmlraa,  will  examine  the 
whole  record ;  state  questions  being  left  to  the 
dedslon  of  the  state  courts  in  cases  coming 
from  those  conrts. 
8.  COUBTB  «=>301(1)— SUPBEMK  Coubiv-Cebti- 

OBABI. 

The  questions  presented  being  properl;  be- 
fore the  national  Sapreme  Court  on  error  to 
State  court,  certiorari  will  be  denied. 

In  Error  to  ttae  Supreme  Conrt  of  the 
State  of  MiBBiSBippL 

Action  by  Hra.  Clan  J.  Mnlllns,  admlnlB- 
tntrlx  of  James  Davis  Mulllns,  deceased, 
against  the  Y&xoo  A  Mlsstsslppl  Taller  Rail- 
road Company  and  others.  Jadgment  for 
plaintiff  was  affirmed  by  the  Supreme  Court 
of  MtBslaslppi  <11£  Mlas.  &13,  7Q  South.  147), 
and  defendants  bring  error.  Beversed,  and 
writ  of  certiorari  denied. 

Ur.  Cbarlea  N.  Burcb,  of  Mempbia,  Tenn., 
for  plalntlfFs  In  error. 

Mr.  Marlon  W.  Relljr,  of  Meridian,  Mls&, 
for  defendant  In  error. 

Mr.  Justice  BRANDBIS  delivered  the 
opinion  of  the  Court. 

Mulllns,  a  flngman  on  the  Yazoo  &  Mis- 
sissippi Valley  Kallroad,  was  Injured  while 
engaged  in  switching  an  Interstate  train. 
He  died  within  a  few  hours;  and  bis  ad- 
g  mlnlstratrlx  brought  salt  In  a  state  court  of 
■  Mlsstsslppl  *under  the  federal  Employers' 
Uabillty  Act  (Act  April  22,  1908,  c.  149,  30 
Stat.  6S  [Comp.  St  H  8837-86650.  At  the 
trial  the  railroad  requested  a  directed  vei^ 
diet  on  the  grouDd  that  there  was  no  evi- 


dence of  negligence  ok  Ita  part  This  re>' 
quest  was  refused;  the  case  was  submitted  to 
the  Jury  under  Instructions,  some  of  whl«h 
were  objected  to;  and  the  verdict  was  for 
the  plaintiff.  Upon  appeal  from  the  Judf- 
ment  entered  thereon  the  Supreme  Court  <rf 
Mississippi  refused  to  consider  the  questloo 
of  sufficiency  of  the  evidence  of  negllgencev 
and  affirmed  the  Judgment  on  the  ground  tlial 
the  so-called  "Prima  Fade  Act"  of  Mis. 
sissippl  (secUon  1986  of  the  Code  of  1906,  as 
amended  by  chapter  215,  Laws  1912,  p.  290), 
as  to  which  the  trial  court  had  given  no 
Instruction,  applied  and  relieved  the  plain- 
tiff of  the  burden  of  establlshlnK  negligence, 
lis  Miss.  343,  76  South.  147.  The  case  comes 
here  by  writ  of  error  under  section  237  of 
the  Judicial  Code  (Act  March  8,  1011,  c 
231,  38  Stat.  1156),  as  amended  by  the  Act 
of  September  6,  1910,  c  448,  |  2,  89  StaL 
726  (Comp.  St.  f  1214). 

[1.!]  Since  the  decision  below,  this  court 
has  decided  that  the  MisslsdppI  "Prima 
Facie  Act"  cannot  be  applied  to  suits  under 
the  federal  Etnployera'  Liability  Act,  New 
Orleans  &  Northeastern  Railroad  Co.  v.  Har- 
ris, 247  U.  8.  867,  38  Sup.  Ct.  635,  62  L  Ed. 
1167;  and  the  Supreme  Court  of  Mississippi 
now  recognizes  this  rule,  New  Orleans  & 
Northeastern  Ballroad  Co.  v.  Hanna  (Miss.) 
78  South.  953.  The  administratrix  contends 
that,  as  the  trial  court  did  not  give  any  In* 
Btmctlon  concerning  the  "Prima  Fade  Act," 
the  error  of  the  Supreme  Court  in  resting 
its  decision  on  that  statute  should  not  pre- 
vent an  affirmance  of  the  Judgment  below, 
because  the  railroad  was  not  prejudiced  by 
the  error. 

It  is  true  generally  In  cases  coming  from 
lower  federal  courts  that  the  rendering  of 
an  erroneous  decision  on  a  particular  ques- 
tion. Fidelity  &  Deposit  Co.  v.  Courtney, 
186  U.  S.  342,  351,  22  Sup.  Gt.  833,  46  L. 
Ed.  1193;  West  V.  Camden,  135  II.  S.  607. 
621,  10  Sup.  Ct  838,  34  L.  Ed.  254;  or  the 
assignment  by  the  lower  court  of  an  errone- 
ous reason  for  a  right  decision.  Seaboard 
Air  Line  Railway  v.  Moore,  228  U.  8.  433, 
435,  33  Sup.  Ct  680.  57  L  Ed.  907;  United  S 
States  V.  One  Distillery,  •174  C.  S.  149,  IBl,  • 
19  Sup.  Ct  624,  43  L.  Ed.  929,  wlU  not  en< 
title  the  complaining  party  to  reversal,  if 
It  Is  clear  that  bis  rights  were  not  pre^ 
udlced  thereby.  And  this  is  likewise  true 
of  cases  coming  from  state  courta  Cliica- 
go.  Bock  Island  &  Padfic  Ballway  Co.  v. 
Wright,  230  D.  S.  648,  551,  36  Sup.  Ct  185. 
60  L.  Ed.  431;  New  York,  Philadelphia  * 
(Norfolk  Railroad  Ca  v.  Peninsular  EIx- 
Change.  240  U.  S.  84.  41,  42,  36  Sap.  Ct. 
230,  60  L.  Ed.  611,  L.  R.  A.  1917A.  103.  See 
Murdock  V.  City  of  Memphis,  20  Wall  690.  22 
L.  Ed.  420.  Whether  the  case  comes  from 
a  state  court  or  a  federal  court,  this  court 
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iWlQ,  tor  tlie  pnrpon  of  datormlnliic  wbettaer 
the  error  found  mMj  have  been  preJodlcUt, 
examine  the  whole  record;  itate  qnesdons 
being  left  to  the  decUon  of  the  state  court 
In  ca«e  coming  here  from  those  oonrta. 

[■}  But  we  cannot  aay  bwe  that  the 
rights  ot  the  railroad  were  not  prejudiced 
by  the  error  of  the  Supreme  Court  of  Mle- 
sEsalppL  It  mar  be,  aa  contended  by  the  ad- 
mlalBtratrtx,  that  theta  was  sufficient  evi- 
dence of  negllgenco  to  go  to  the  Jnry,  and 
that  the  general  Instmctioiu  concerning 
ne^igence  were  proper.  But  the  trial  court 
also  Instructed  the  Jurr  that  It  was  the 
absolute  duty  of  the  defendant  to  furnish 
the  deceased  with  a  safe  place  to  perform 
the  duties  Incident  to  his  empIojmenL"  It 
1b  clear  that,  under  the  ctrcumBtancea  of  this 
case,  the  duty  was  not  an  absolute  one;  there 
was  merely  a  dot;  to  use  reasonable  care. 
Chicago  h  Northwestern  Railway  Oo.  t. 
Bower,  241  U.  S.  470,  86  Sup.  Ot.  624,  00 
I^  Hd.  HOT;  Seaboard  Air  Line  Rallwa?  t. 
Horlon,  233  U.  8.  492,  84  Sup.  Ct  635,  B8 
t.  Bd.  1062,  L  R.  A.  19160, 1,  Ann.  Gas.  ISI5B, 
475;  Choctaw,  Oklahoma  &  Gulf  Railroad 
Co.  T.  Tennessee,  191  U.  8.  826,  331,  24  Sup. 
rt  99,  48  li.  Ed.  201.  As  examination  of 
this  record  does  not  convince  us  that  the 
admitted  error  was  harmless,  the  Judgment 
of  the  Supreme  Court  of  Mississippi  Is  re- 
versed. The  questions  presented  being 
properly  here  on  writ  of  error,  the  petition 
for  a  writ  of  certiorari  la  denied. 

Reversed. 


No.  242. 

1.  Appbil  aitn  Ebbob  «=3lOd4(l>— Babuuh 
Baaoa— I  nsisnon  ona. 

It  csnuot  be  paid  that  a  mllroad,  an«d  nnder 
the  tsderal  Emvlojtnf  Uabllltr  Act  of  April 
22,  ISOe  (Comp.  St.  ft  8657-8665),  and  the 
BoCar  losntction  Act  of  Februar?  17,  1911, 
amended  b;  Act  Msmh  4,  1915  (Oomp.  St.  {| 
S8S0-S639d),  tor  Injury  to  locomotive  fireman 
by  uicoDplinc  of  engine  and  tender,  apparently 
dae  to  breaking  of  king  pin  and  coupling  chains, 
WM  not  prejudiced  by  erroneous  loetraetlon  tiiat 
Uisslndppi  Prima  IVde  Act  applied;  the  evi- 
dence not  establishing  aa  mstter  of  law  that 
the  pin  or  the  chains  were  defective^  but  at 
most  presenting  a  question  for  the  jury. 

2.  COVXTK  ^=391(1)— SUPRBHS  COITBT— EiBBOK 

TO  Stats  Couki^-Cokixiot  of  Statk  Ann 
FiuERAi,  STATnTKs— Cbbtiobabi. 
The  conflict  of  a  state  statute  with  a  vsUd 
law  of  thp  United   States  being  involved,  and 


the  deddon  hsving  been  In  favor  of  the  vslldltr 
of  tha  statuta,  the  case  is  properly  brought  t* 
the  national  Supreme  Court  on  s  writ  «t  erros; 
snd  petition  for  certlorsri  is  denied. 


Action  by  Joe  Scarlet  against  the  New  Or- 
leans ft  Northeastern  Railroad  Company  and 
another.  Judgment  for  plalotlfF  was  affirmed 
by  the  Supreme  Court  of  MIs^sslppl  (115 
Ulss.  286,  70  South.  265),  and  defendants 
bring  error.  Baversed,  and  writ  of  certiorari 
denied. 

Uessrs.  J.  Blanc  Monroe,  ot  New  Orleans, 
La.,  Albert  8.  Boseman,  of  Meridian,  Miss., 
Monte  M.  Lemsnn,  of  New  Orleans,  La.,  and 
U.  O'B.  Cooper,  of  Washington,  D.  C  for 
plaintiff  In  error. 

Mr.  Tbomas  G.  Tewell,  of  Meridian,  Miss., 
for  defendant  In  error. 

i 

•Mr.  JusUce  BRANDEIS  delivered  the  opin-* 
ion  of  the  Court 

Scarlet  was  a  flreman  on  the  New  Orleans 
A  Northeastern  RaUroad.  While  engaged  In 
the  performance  of  his  duties  he  was  Injured 
by  being  thrown  down  between  the  engine 
and  the  tender.  The  accident  was  caused  by 
the  uncoupling  of  engine  and  tender;  and 
this  was  spparently  due  to  the  breaking  of 
the  king  pin,  which  fastened  the  drawbar  to 
the  tender,  and  the  breaking  of  the  coupling 
chains  between  engine  end  tender.  He 
brought  suit  in  a  state  court  of  Mlstdsslppl 
under  the  federal  Employers'  LlabiUty  Act  of 
April  22,  1908,  c  149,  S5  Stat  65  (Ccmp.  St. 
It  8667-8665),  and  the  Boiler  Inspection  Act 
of  February  17,  1811,  c  103,  3d  StaL  918 
(Comp.  St.  II  6680-8639),  as  amended  by  tha 
Act  of  Mardi  4,  1016,  c  160,  38  Stat  1102 
(Comp.  Bt  II  S639a-8a39d),  and  recovered 
Judgment  which  was  affirmed  by  the  Su- 
preme Court  of  the  state  (115  Miss.  285,  78 
South.  261^.  The  case  comes  here  by  writ  ot 
error  under  section  237  of  the  Judldsl  Code 
(Act  March  8,  1911,  e.  231,  36  Stat  1166),  aa 
amKided  by  the  Act  of  September  6,  1016,  e. 
448,  I  2,  89  Stat  726  (Comp.  St  1 1214). 

[t]  The  railroad  contMtds  that  the  Bn- 
preme  Gonrt  of  Miasissln)!  erred  in  sustain- 
ing the  action  of  the  trial  court  which  charg- 
ed the  Jury  that  the  so-called  "Prima  Fade 
Act"  of  MIsalsalppi  (section  1986  of  the  Code 
of  1006,  as  amended  by  chapter  216,  Laws 
1912,  p.  280)  applied,  and  that  It  relieved  the 
plaintttC  of  the  burden  of  proof  to  establish 
negligence.  Scarlet  concedes  now  that  the 
statute  cannot  constitutionally  be  applied  to 
suits  under  the  federal  Employers'  Liability 
Act,  since  this  court  bss  so  decided  in  New 
Orleans  ft  Northeastern  Railroad  Co.  v.  Har- 1 
rls,  247  'D,  S.  367,  88  Sup.  Ct  635,  62  L.  Ed.  • 
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1167,  and  that  tbe  Jadgment  must  be  reversed 
tr  the  rights  of  the  rallrosd  were  prejudiced 
*y  this  error.  But  be  contends  that  the  rail- 
road was  not  prejudiced,  hecanae  negllKence 
on  Its  part  Is  not  essential  to  recovery.  He 
Insists  that  the  Boiler  Inspection  Act,  aa 
amended.  Imposes  upon  the  railroad  the  abso- 
lute duty  (compare  SL  Louis  &  Iron  Uoun- 
taln  Hallway  Co.  v.  Taylor,  210  0.  S.  281,  2S 
Sup.  Ct.  616,  S2  L.  Bd.  1061)  to  have  the 
"locomotlTe  and  tender  and  all  parts  and  ap- 
purtenancea  thereof  In  "proper  condition  and 
safe  to  operafe";  that  the  mere  breaking  of 
the  UoK  pin  and  coupling  chains  shows  con- 
clusively that  they  were  defective;  that  the 
evidence  shows  conclusively  that  this  was  the 
proximate  cause  of  the  Injurr;  and  that  tbe 
plaintiff  was  therefore  entitled,  under  the 
federal  act,  to  have  the  Jury  peremptorily  in- 
structed to  render  a  verdict  in  his  favor.  It 
does  not  appear  tbat  this  contention  was 
made  before  the  Supreme  Court  of  the  state, 
and  It  was  apparenUy  not  ouuddered  by  tbat 


court  But  whether  Scarlet  Is  now  In  a  posi- 
tion to  avail  himself  of  the  contention  need 
not  be  determined  (compare  Yazoo  &  MIsslS' 
sippl  VaUey  Railroad  Co.  v.  MolUns,  No.  278, 
24B  U.  S.  531,  39  Sup.  CL  868,  63  L.  Ed.  ^i4, 
decided  this  day);  for  It  Is  clear  tbat  the  evi- 
dence did  not  establish  as  a  matter  of  law 
tbat  the  king  pin  or  the  chains  were  defec- 
tive. At  most  It  presented  a  question  for 
the  Jury.  Compare  Minneapolis  &  St.  Louis 
Railroad  Co.  v.  Gotschall,  244  XT.  S.  66.  87 
Sup.  Ct  598,  81  L.  Ed.  990.  We  cannot  say, 
therefore,  that  the  railroad  waa  not  preju- 
diced by  the  error  of  the  trial  court  in  In- 
structing the  Jury  that  the  "Prima  Fade 
Act"  was  apidicable. 

IZ]  The  conflict  of  a  state  sUtnte  wiai  a 
valid  law  of  the  United  States  b^ng  involved 
and  tbe  dedslon  having  been  In  favor  of  ttaa 
validity  of  the  statute,  the  case  Is  properly 
here  on  a  writ  of  enor;  and  the  petltl<Hi  Car 
a  writ  <tf  certiorari  Is  denied. 

Bevened. 
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1.  Comrs  «s>3M(S,  lOH-ItmaDicnoN— Fzd- 

BKAL  QUBSTIOR. 
AIl^atianB  tliat  itatQtory  pennUaioti  ^f&a 
■  dtf  to  diBchargfl  Ita  Mwose  in  water  over 
OTBter  beds  prenouslf  (TBiited  complaliLUit  by 
th«  Btate  TlolBtei  Che  contract  daaae  and  tbe 
Fonrteenth  Amendment  to  tha  taderal  Conitl- 
tution,  bold  to  confer  ap[»ellata  jurladlction  npon 
tbe  Supreme  Oonrt 

2.  Naviqabix  WATwta  «=9SS  —  PoLi.im(nT — 
MumciPAL  DRUH^as. 

Unleaa  ivcdudad  by  •omc  act  of  Ita  own 
or  BODi«  rlgbt  of  a  nelchboiliic  atate  of  the  fed- 
eral sovemment,  a  atate  mar  antborise  a  mu- 
nidpiUity  to  empty  Ita  draina  Into  the  aea,  at 
leant  m>  long  aa  a  nniaaiice  InterferlDg  with  pri- 
vate  coDatitadoiial  ricbta  la  not  created, 

8.  N^viOAXU  Watkbb  4sb8S(^— Lands  Un- 

nn    Watxb  —  PoLLiraioN    or   Watebs  — 

DaaixAaL 

Mere  ownership  of  land   ondar  aalt  water 

doea  not  empower  the  owner  to  preveat  tba  foul- 

iuf  ol  Qi6  watar. 

4.  CoHsnTunoErAL  Law  «S9121(I)— Fibb  ^a 
7W— CoKTKAoi  IiiPAJBHUfT— DujnAaE-~ 
IimarKUifa  with  Ototrb  Bed. 
The  rliht  ftTen  the  city  of  Newport  Newa 
by  ita  charter,  and  Acta  1008,  &  849,   to  dia- 
diarfa  ita  aewace  Into  tha  ocean  does  sot  vio- 
late the  CODtrsct  risbta  of  an  oyater  bed  leasee 
htddinx  under  Code  Va.  1901,  U  2137,  2137a. 
frantlnc  tbe  abaolate  rigbt  ct  occupancy  for 
fixed  parloda,  Mnee  theae  proviaima  relate  to 
the  poaacaalon  of  the  land,  and  not  to  tha  qtial- 
Ity  of  ttts  water  over  it 

S>  Gonna  «S9S66(11>— Rous  or  Deoibiqii— 
DioiBioit  Foixowina  SrAm  Consr. 
nie  atate  conrt'a  conatmctlon  of  Couat. 
Ta.  1002,  I  58,  requiring  compenaation  for 
pr(4»art7  taken  or  damaged  for  public  nae,  will 
ba  ftdlowed  by  the  federal  Supreme  OoorL 

In  Error  to  the  Supreme  Court  of  Appeala 
of  th9  State  of  Vlrgluia. 

BUI  b7  Frank  W.  Darling  agalnM  tbe  City 
ot  Newport  Newa  was  diamlsaed  by  the  Su- 
preme  Court  of  Appeala  of  Vlrdnla  (96  S.  El. 
807),  and  plaintiff  brlnga  error.    Affirmed. 

Heaars.  UarTui  Jones  and  J.  Winston 
Bead,  both  of  Newport  News,  Ta.,  tor  plain- 
tUt  In  error. 

Mr.  J.  A.  Uaaala,  of  Newport  Newa,  Ta., 
H  for  defendflnt  In  error. 

*  *Ur.  Joatlce  HOIjMBS  dcllrered  the  opinion 
of  the  Court 

[1]  The  plaintUC  In  error  brou^t  this  bill 
In  equltr  to  prevent  the  City  of  Newport 
Newa  from  dlsdiarxlns  ita  aewage  in  such  a 


yrey  aa  to  pollute  and  ruin  the  plalntUTa  oy» 
ters  npon  his  beds  under  the  tidal  waters  of 
Hampton  Roads.  A  demurrer  was  anatained 
by  tbe  Gonrt  of  Brat  Instance  and  on  appeal 
by  the  SuiHreme  Court  of  Appeals,  and  tbe 
Mil  waa  dismissed.  96  S.  B.  307.  The  ma-. 
terlal  facta  ore  tew.  The  plalntiS  holds  leas-  J 
es  of  the  beds  *frDm  tbe  State.  The  orlsinal* 
ones  were  made  In  1SS4  and  18SS  for  twenty 
years.  In  IOCS,  1906  and  1912  they  were 
what  Is  called  reaaaigned  to  the  plalotUf  by 
what  we  underatand  to  have  been  new  leases, 
by  statnte  to  be  deemed  contlnuatloas  of  tbe 
original  leases.  In  1896  the  City  ot  Newport 
News  was  Incorporated  with  the  grant  of 
the  right  to  build  sewers,  which  the  City  built 
In  the  manner  complained  of.  Tbe  grant, 
coupled  with  Acts  of  1908,  c.  349,  pp.  623, 
624,  authorizes  the  present  discharge  through 
Salter'a  Creek  into  the  tide  waters  of  Hamp- 
ton Roads,  with  the  effect  alleged.  By  aec* 
Uon  2137  of  the  Code  of  Virginia  It  la  prorid* 
ed  that  BO  long  aa  a  lessee  ot  oyster  beds  con- 
tinues to  pay  the  rent  reserved  "he  shall  have 
the  ezclualve  right  to  occupy  said  land  for  a 
period  of  twenty  years,  subject  to  such  rights, 
U  any,  aa  any  other  person  or  persoos  may 
previously  have  acquired."  By  section  2137a, 
originally  Act  ot  March  S,  1804,  c.  743,  |  2, 
Acta  1893-94,  pp.  840,  847,  while  he  paya  rent 
as  required  "tbe  State  will  guarantee  the  ab- 
aolute  right  to  tbe  renter  to  continue  to  use 
and  occupy  tbe  aame  tor  the  period  of  tw«i- 
ty  years  the  renter  acquired."  The  bill  al- 
leges that  if  the  atatutea  purport  to  author- 
ize the  destruction  of  the  platntUTa  oyster* 
they  are  contrary  to  the  Constitution  of  the 
United  States  and  apedflcally  to  the  Four- 
teenth Amendment  In  the  asaigmnent  of  er- 
rors to  the  Supreme  Court  of  Appeals  the 
atatutea  are  said  alao  to  violate  the  contract 
clauae.  Article  1,  |  10.  He  JurlsdlcUon  of 
this  Court  is  dear. 

[1, 1]  He  fundamental  questlDn  as  to  the 
righta  of  holders  of  land  under  tide  waters 
does  not  present  the  conflict  of  two  vitally 
Important  Interesta  that  exlata  with  regard  to 
fresh  water  streama.  There  the  needs  ot 
water  supply  and  of  drainage  compete.  Mis- 
souri V.  Illinois,  200  U.  S.  496,  621.  522.  26 
Sup.  Ct.  268,  SO  L.  Bd.  672.  The  ocean  hither- 
to has  been  treated  as  open  to  the  discharge 
of  sewage  from  the  dtlea  upon  Its  shores. 
Whatever  science  may  accomplish  in  the  9 
future  'we  are  not  aware  that  It  yet  has  dls-* 
covered  any  generally  accepted  way  of  avoid- 
ing the  practical  necessity  ot  ao  using  tha 
great  natural  purifying  basin.  Unless  pre- 
cluded by  some  right  of  a  neighboring  State, 
such  aa  la  not  tn  vieetlon  here,  or  by  some 
act  of  Its  own,  or  of  the  United  States,  clearly 
a  State  may  authorize  a  dty  to  empty  Ita 
drains  Into  the  sea.  Such  at  least  would  be 
Its  power  unless  It  should  create  a  nmlaanoa 
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Qiat  so  serlouslj  Interfered  wltb  private 
property  as  to  InfrlnKe  Coastltutlonal  rli^ts. 
And  we  KppreheDd  that  tlie  mere  ovmersbliToI 
a  tract  of  land  under  the  salt  water  would 
not  be  enougb  of  Itself  to  give  a  right  to  pre- 
vent the  fouling  of  tbe  water  aa  supposed. 
The  ownership  of  such  land,  as  distinguished 
from  the  shore,  would  be  subject  to  the  nat- 
ural uses  of  the  water.  So  much  may  be 
accepted  from  the  dedalons  in  Virginia  and 
elsewhere  as  established  law.  Hampton  t. 
Watson,  118  Va.  95,  88  S.  B.  SI,  L.  B.  A. 
I916F,  189;  Haskell  t.  New  Bedford.  108 
Mass.  208,  214 ;  Marcus  Sayre  Co.  t.  Newark, 
«0  N.  J.  Eq.  301,  45  AU.  885;  Illinois  Central 
R.  R.  Co.  r.  Illinois.  146  U.  S.  8S7,  4S0, 13  Sup. 
Ct  110.  36  L.  Ed.  1018. 

[41  The  question  before  us  then  narrows 
Itself  to  whether  the  State  has  done  any  act 
that  precludes  It  from  eierdslng  what  other- 
wise would  be  Its  powera  On  that  issue  we 
shall  not  Inqnlre  more  curiously  than  did  the 
Supreme  Court  of  Appeals  Into  the  statutory 
warrant  for  the  leases,  or  go  Into  relative 
dates,  but  shall  assume,  for  the  purposes  of 
decision,  that  the  plaintiff  Is  a  lessee  and  Is 
entitled  to  the  benefit  of  the  clauses  that  we 
hare  quoted  from  the  Code.  But  we  agree 
with  the  Court  below  that  when  land  is  lot 
under  the  water  of  Hampton  Roads,  even 
though  let  for  oyster  beds,  the  lessee  moat 
be  held  to  take  the  risk  of  the  pollution  of 
the  water.  It  cannoi  be  supposed  that  for  a 
dollar  an  acre,  the  rent  mentioned  In  the 
Code,  or  whatever  other  sum  the  plaintiff 
paid,  be  acquired  a  property  superior  to  that 
J  risk,  or  that  by  the  mere  making  of  the  lease, 
•  the  State  coniructed,  if  It  *cauld,  against  us- 
ing its  legislative  power  to  sanction  one  of 
tbe  very  most  important  public  uses  of  water 
already  partly  polluted,  and  in  the  vicinity  of 
balf  a  dozen  cities  and  towns  to  wblch  that 
water  obviously  furnished  the  natural  place 
of  discharge.  See  Illinois  Central  R.  R.  Co. 
T.  IlUnois.  146  V.  S.  387.  13  Sup.  Ct.  110,  36 
L.  Ed.  1018',  Trimble  v.  Seattle,  231  U.  3.  683, 
34  Sup.  Ct.  218,  58  U  Ed.  436.  The  case  is 
not  changed  hy  the  guaranty  in  section  2137a. 
That  la  directed  to  the  possession  of  the  land, 
not  to  the  quality  of  the  water.  It  is  un- 
necessary to  dte  the  cases  that  bav«  affirmed 
so  frequently  that  the  construction  of  public 
grants  must  be  very  strict. 

[i]  Tbe  Constitution  of  Tirgiula,  like  some 
others,  requires  compensation  for  property 
tak^i  or  damaged  for  public  ose.  OonsL 
1902,  {  58.  Bnt  this  seems  to  be  construed 
by  tbe  dissenting  Judge  as  well  as  by  the 
Court  below  as  not  Includlnf;  damage  like 
this,  which  would  not  have  been  a  wrong  even 
without  tbe  act  of  tbe  leglslatnre.  It  is  a 
question  that  has  been  subject  to  much  de- 
bate. See  for  example.  Caledonian  Railway 
v.  Walker's  Trustees,  7  App.  Caa  259,  293, 
et  seq. ;  Taft  v.  Commonwealth,  158  Mass. 
526.  548,  33  N.  B.  1046;    Transportation  Co. 


T.  Chicago.  99  V.  S.  63S,  642.  2S  L.  Ed.  330. 
But  upon  that  ptdnt  we  ftdlow  tbe  Suprem* 
Court  of  the  State. 
Decree  affirmed. 


CX}IJjETT  t.  ADAMS. 


No.  274. 

L  BuiKBUPTOT  «=3297— Jnuanicnoii— Bb- 
COVEKIMO  Pbefxrence. 
Bankraptcy  Act,  ||  1(8),  2;  23b,  60b  (Comp. 
SL  fl  9586.  9686.  8607,  8644),  authorize  aaita 
by  a  bankrupt's  trustee  to  recover  prefereneca 
under  sections  67b,  67e,  and  70e  (lecdraia  9651, 
8654)  to  be  brougiit  in  the  federal  District 
Court  of  the  district  wli»e  the  real  and  per- 
sonal property  is  located,  although  tbe  bank- 
ruptcy proceedings  were  instituted,  and  defmd- 
ant  resides,  in  another  district  in  the  same  statSi. 

2.  CoDBis  ^9260— DmisD  States  Codbtr— 
JUBiSDionon— "LooAi.  Actiok." 

Suit  by  a  bankrupt's  trustea  to  recover  aa 
«  preference  real  and  personal  property  con- 
veyed by  the  bankrupt  is  s  local  action,  within 
Judidsl  Code,  |  54  (Comp.  St.  |  1038),  and  is 
excepted  by  section  61  (section  1033)  from  tha 
general  provision  that  defendsnts  must  be  sued 
in  the  district  of  which  tbey  are  inhabitants. 

[BM.  Note.— For  other  deSniUons,  see  Words 
and  Phrases,  E^t  and  Second  Series,  Local 
Action.] 

3.  Cotrnra  «=>296  —  Fkdekai.  Ooubt— Pxho- 

ino  Suit. 
Suit  by  a  bankrupifs  trustee  in  a  federal 
court  to  avoid  a  conveyance  of  real  and  perstMi- 
sl  property  by  the  bankrupt  as  a  prefereoes 
is  not  precluded  because  a  suit  by  defendant 
against  the  bankrupt,  which  did  not  tend  to 
avoid  the  transfer  and  to  which  the  trustee  was 
not  a  party,  was  pending  in  the  state  conrt. 

4.  B&HKBUPTCT  ^»302(1>— Pmnon— Fkokk- 

AL  QUXSTIOIT. 
Bill  by  bankrupt's  trustee  to  avoid  a  con- 
veyance of  real  and  personal  property  by  tha 
bankrupt  as  a  preference  held  sufficiently  snb- 
stantisl  to  confer  jurisdiction  on  a  federal  Dis- 
trict ConrL 

Appeal  from  the  District  Court  of  tb« 
United  States  for  the  Southern  District  at 
Texas. 

Suit  by  J.  D.  Collett,  trustee  In  bankruptcy 
of  the  estate  of  Ford  C.  Cotten,  bankmpC 
against  James  R.  Adams.  From  a  decres 
dismissing  the  bill,  complainant  appeals.    B»- 

Messrs.  Wilmer  S.  Hnnt,  of  Houston,  Tax., 
and  H.  B.  Seay.  of  Dallas.  Tex.,  for  appe- 
lant 
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■•    "Mr.  Jartlco  TAN  DETANTEK  d^vered 
the  opinion  of  tbe  Court 

This  suit  is  equity  was  brought  tn  the 
District  Court  for  the  Southern  District  of 
Texas  b;  a  trustee  Id  bankruptcy.  A  mo- 
tion to  dlsmisa  the  bill  for  want  of  Jnrls- 
'dictloD  was  sustained,  and  tbe  propriety  ot 
that  ruling  ta  the  eerie  question  presented  on 
'this  direct  appesL  See  Judicial  Code  (Act 
-Jan.  28,  191S,  c.  22)  I  238,  SS  Stat  8M  (Comp. 
:8t  I  121S). 

The  allegations  of  tba  bill  are  to  this  effect: 
March  17,  1917,  a  petition  in  bankruptcy 
against  Ford  0.  Gotten  was  flled  In  tbe  Dis- 
trict Court  for  the  Northern  Mstrlct  of  Tm- 
-as,  on  which  in  due  course  he  was  adjudged 
-a  bankrupt  The  plaintiff  became  the  trus- 
tee. On  December  22,  1916,  and  for  some 
time  theretofore,  Gotten  was  the  owner  and 
In  possession  of  certain  real  and  personal 
property  in  Vbarton  county,  Tex.,  and  on 
that  day  transferred  tbe  same  to  James  R. 
Adams,  the  defendant  Adams  was  then 
-asserting  that  Gotten  was  Indebted  to  him  in 
-the  sum  of  {45,311  for  pr{q)erty  obtained 
from  him  through  deceit  and  fraud,  and  a 
-suit  to  enforce  that  claim  was  i»endlnB  in  a 
state  court  In  Collin  county,  Tex.  In  August, 
1&16,  a  writ  ot  attachment  In  that  suit  had 
1)een  levied  on  the  property  here  In  question, 
t)Ut  under  the  laws  of  Texas  the  attachment 
lien  was  void  and  of  no  effect  The  trans- 
fer from  Cotten  to  Adams  was  made  with 
-the  purpose  of  effecting  a  eettleinent  of  that 
suit  and  tbe  claim  involved  therein,  and  at 
the  time  of  the  transfer  tha  parties  entered 
into  a  written  agreement  wherein  it  was 
stipulated  that  it  Gotten  was  not  adjudged 
a  bankrupt  on  a.  petition  presented  within 
four  months  after  tbe  transfer  was  flled  for 
record,  Adams  Should  dismiss  tbe  suit  and 
^pay  the  unpaid  costs,  and.  If  on  a  petition  so 
3  ISled  Cotten  was  adjudged  a  bankrupt,  Adam  a 
~  sbould  have  the  "right  to  prosecute  the  suit 
to  Judgment  and  to  enforce  all  liens  acquir- 
ed through  the  attachment  Tbe  deed  trans- 
ferring the  real  property  was  flled  for  rec- 
ord shortly  after  It  was  executed,  but  the 
agreement  never  was  so  flled  and  constituted 
a  secret  understanding  between  the  parties. 
Following  the  transfer  Adams  took  posses- 
sion of  the  pr(q>erty,  real  and  personal ;  was 
-atm  In  possession,  claiming  tltla  and  exer- 
■dslng  Uie  rights  of  an  owner,  when  this  bill 
was  brought  and  bad  refused,  oa  demand 
made,  to  surrender  the  property  to  the  trus- 
-tee.  At  the  time  of  the  transfer  Cotten  was 
Insolvent  and  Intended  thereby  to  effect  a 
preference  In  favor  of  Adams,  all  of  which 
tbe  latter  knew  or  had  reasonable  cause  to 
tiellere;  and  in  fact  the  transfer  resnlted  In 
such  a  preference,  for  the  assets  were  not 
sufficient  to  pay  all  creditors.  The  property 
transferred  was  not  exempt,  bat  was  sndi  as 
creditors  lawfully  oonld  subject  to  the  pay- 
aicot  «t  tbelr  clalma.    Some  ^  all  of  the 


personalty  baa  been  disposed  of  by  Adams. 
Ttie  real  property  Is  In  the  Southern  District 
of  Texas,  where  this  suit  was  brought  Cot- 
ten and  the  trustee  reside  In  the  Northern 
district  where  the  bankruptcy  proceeding 
is  pending,  and  Adams  resides  In  the  East- 
ern district  Tbe  suit  in  the  state  court  has 
not  beesi  dismissed,  bat  Is  still  pending  In 
substantially  the  same  condition  as  when 
the  transfer  was  made. 

The  bill  contains  a  prayer  for  tlie  recovery 
of  the  real  property  or  its  value,  for  an  ac- 
counting as  to  the  proceeds  of  tbe  person- 
alty, and  for  other  relief  the  detail  and  pro- 
priety of  which  require  no  attention  here. 

I^e  motion  whidi  tbe  court  below  sustain- 
ed challenged  Its  Jurisdiction  on  the  grounds 
(1)  that  the  bill  could  not  be  brought  in 
that  court  without  tbe  defendant's  consent; 
whldi  was  not  given;  (2)  that  the  bill  was 
not  broo^t  in  the  district  where  the  bank* 
ruptcy  proceeding  was  pending  or  in  that  of 
tbe  residence  ot  tbe  defendant;  and  <3)  that* 
the  subject-matter  of  the  bill  already  wasS 
Involved  *ln  tbe  pending  suit  In  the  state* 
court  In  Collin  county,  a  court  of  competent 
Jurisdiction,  and  adequate  relief  could  be  had 
Id  that  suit 

[1]  On  Its  face  tbe  bill  shows  very  plain- 
ly that  it  Is  brought  to  avoid  a  trnnsfer  by 
the  bankrupt  which  the  trustee  regards  as 
a  voidable  preference  within  the  meaning  of 
section  60b  of  the  Bankruptcy  Act  (Act  July 
1.  1808,  c.  S41,  30  Stat  662  [Comp.  St  | 
9644]),  and  to  recover  tbe  property  trans- 
ferred or  Its  value.  There  are  also  present 
some  Indications  of  a  purpose  to  claim  relief 
under  sections  67e  and  TOe  (C^omp.  St  H  9eBl, 
9654),  but  this  does  not  call  for  special  com- 
ment for  in  point  Of  Jurisdiction  thera  is  no 
distinction  between  a  snlt  under  these  sec- 
tions and  one  under  section  60b. 

It  well  msy  be  that  under  the  original  terms 
of  the  Bankruptcy  Act.  c.  &41,  30  Stat.  544,  the 
bill  oould  not  have  been  brought  In  the  court 
below  without  tbe  defendant's  consent 
(Bardes  v.  Hawarden  Bank,  ITS  U.  S.  524,  20 
Sup.  Ct  1000,  44  L.  Ed.  117G).  but  the  act 
was  amended  materially  in  1903  and  again  in 
1910  (Act  Feb.  0,  1903,  c  487,  32  Stat  797; 
Act  Jan.  2S,  1910,  c.  412,  36  Stat.  838),  and 
it  was  after  those  amendments  became  ef- 
fective that  the  bill  was  brought  The  per- 
tinent provislonB,  with  the  amendments  af- 
fecting Jurisdiction  In  Italics,  are  as  follows: 

Section  23b:  "Suits  by  the  trustee  shall  only 
be  brought  or  prosecuted  in  tbe  courts  where 
tbe  bankropt  whose  estate  Is  being  administer- 
ed by  auA  trustee,  mi^t  have  brought  or 
piosecuted  them  it  proceedings  in  bankruptcy 
had  not  been  Instituted,  unless  by  consent  ot  the 
propoMd  defendant  eaoept  nitt  for  the  rvcov- 
ery  o/  propn^v  under  teolion  Hxty,  MfidivituMt 
b;  $ection  tiaij/seven,  tubdivition  «;  and  *eo- 
tion  tevent^,  luidttnnon  e."    (Comp.  St  \  9607.) 

Section  60b:  "Jf  a  bankrupt  shall  have  pro- 
cured or  suffered  a  Judgment  t     ' 


■XfesgrJ- 


874 


U  SUPBEUE  OOUBT  BEPORllGB 


(OctTenv 


■cmiurt  Urn  tn  favor  of  any  ■ptnaa  or  have 
made  ■  traniCer  ot  anj  of  hio  property,  and 
if,  at  tli«  tim«  ta  th«  transfer,  or  of  the  tntry 
a  of  the  iudfment,  or  of  the  recordinc  or  rcflatep- 
2  lug  of  the  trangfer  If  b?  law  recordinc  or  refl*- 
*  teriug  thereof  is  required,  and  'being  within  lour 
nontba  before  the  Sins  of  the  petition  In  bank- 
ruptcy or  after  the  filing  thereof  and  before  the 
adjudicDtioii,  the  bankrupt  be  inaolvent  and  the 
Judgment  or  transfer  then  operate  as  a  prefer- 
ence, and  the  person  receiving  it  or  to  be  ben- 
efited thereby,  or  hl«  agent  acting  therein,  shall 
then  have  reasonable  catue  to  believe  that  the 
enforcement  of  snch  judgment  or  transfer  would 
effect  a  preference,  it  ahail  be  Toidable  b;  the 
trustee  and  be  may  recover  the  iK«pert7  or  its 
TRlue  from  such  person.  And  for  the  purpote 
0/  ntch  recovery  any  oovrt  of  iMUtJcrMptoy,  at 
Itereinbefore  defined,  and  any  tfale  ootirt  which 
would  Aaoe  had  jvrudiction  if  hankrupley  A«d 
R«t  jnlert>en«d,  tlkall  hava  concurrent  ;uri«dio- 


Sectlona  1  (8)  and  2  (Gomp.  St  ||  «iSS, 
9586)  define  "courts  of  bankruptcy"  aa  In- 
cluding the  several  District  courts  of  the 
United  States,  and  aecdon  2  (20)  Invests  the 
courts  of  bankruptcy  witli  power  to  "exer- 
cise ancillaiy  jvritdiotion  over  periotu  or 
properly  teUhin  their  retpective  territorial 
iinUtt  in  aid  of  a  receiver  or  trtutee  appoint- 
ed  in  any  bankruptcy  preoeedins*  pending  in 
ar\ii  other  court  of  bankrvptcy." 

The  amendments  are  coached  In  plain 
words  and  effect  a  material  change  in  the 
Jurisdiction  of  suits  by  trustees  to  avoid  pref- 
erential transfers  and  recover  the  property 
or  its  value  under  section  60b.  The  excep- 
tion Ingrafted  on  section  23b  takes  such  suits 
out  of  the  restrlctiTe  provtaions  of  that  sec- 
tion: the  sentence  added  to  section  60b  makes 
them  cognizable  in  the  courts  of  bankrupt- 
cj,  as  well  as  In  such  state  courts  as  could 
have  entertained  them  if  bankrupt*?  liad  not 
Intervened ;  and  the  new  clause  in  section  2 
dlapdA  any  doubt  that  otherwise  might  ex- 
ist req)ectlng  the  power  of  a  court  of  bank- 
ruptcy other  than  the  one  In  wblch  the  bank- 
ruptcy proceeding  Is  pending  to  entertain 
B  such  a  suit  where  the  property  sought  to  be 
S  recovered  is  within  Its  territorial  limits. 
•  [I]  "The  court  below  is  a  court  ol  bank- 
ruptcy and  the  property  In  question  Is  with- 
in Its  territorial  limits,  so  the  jurisdiction 
under  the  terms  ot  the  Bankruptcy  Act  is 
plain.  The  suit  la  a  local  one  la  the  sense 
ot  section  64  ot  the  Judicial  Code  (Comp. 
St  t  1036)  and  this  enabled  the  court  to 
reach  the  defendant,  who  resides  in  another 
district  in  the  same  state,  by  original  pro- 
cess sent  to  and  served  In  the  district  ot  his 
residence.  Such  a  suit,  apart  from  the  terras 
of  the  Bankruptcy  Act,  la  excepted  by  sec- 
tion 61  of  the  Code  (Comp.  St  t  1033)  from 
the  general  proTlsion  that  a  defendant  may 


not  be  sued  In  any  district  other  than  Uiat 
ot  wliich  he  is  an  Inhabitant 

[1]  Ot  the  objection  based  on  the  penden- 
cy ot  the  suit  in  the  state  court  In  Collin 
county  it  Is  enough  to  say  that  the  trustee 
Is  not  a  par^  to  that  suit  and  that  It  has 
none  of  tbe  elements  ot  a  suit  to  avoid  tti* 
transfer  in  question.  Whether  it  this  wer» 
otherwise  It  would  alfect  the  Jurisdiction  of 
the  court  below  as  a  court  of  the  United 
States  we  need  not  consider.  See  LouIsviII» 
Trust  Co.  v.  Knott  181  U.  8.  22S,  24  Sup. 
Ct  lie.  48  U  Ed.  1S9;  Courtney  v.  Pradt, 
186  D.  S.  89,  2S  Sup.  Ct.  208,  49  t..  Ed.  398; 
Mississippi  Railroad  Commission  v.  Loui^ 
vllle  &  NaahviUe  R.  R.  Cto..  225  U.  S.  2T2, 
279,  32  8up.  Ct  756,  66  I..  Ed.  1037. 

[4]  We  conclude  that  the  court  should 
have  overruled  the  objections  urged  against 
Its  Jurisdiction,  but  we  Intimate  no  opinion 
on  the  merits  other  than  that  the  case  mads 
by  the  bill  has  enough  of  substance  to  en< 
title  the  plaintiff  to  a  decision  therein  In  the 
court  below  in  regular  course.  See  Geneva 
Furniture  Co,  v.  Karpen,  238  U.  S.  264,  258; 
209,  35  Sup.  Ct  788,  &0  L.  Ed.  1293. 

Decree  reversed. 


1.  Hasxas  Corpus  «=>45(1)— OBraiitAt,  Pso- 

CEZDina   lit    SUPBEUE    COUBT. 

In  the  absence  of  exceptional  conditioit% 
other  competeat  court*  may  not  be  passed  by, 
and  the  original  jurisdiction  of  the  Supreme 
Conrt  invoked  for  redress  by  habeas  corpus. 


Where  Supreme  Court  denies  application 
for  habeas  corpus,  because  relief  should  hsva 
first  been  asked  for  in  other  competent  courts, 
a  motion  for  leave  to  renew  application  in  a 
District  Court   U  unnecessary. 

Motion  tor  Leave  to  Renew  Applicatltnt 
for  Writ  of  Habeas  Corpus  in  the  United 
States  District  Court  for  the  District  of 
Colorado. 

On  motion  tot  leave  to  renew  appllcatloa 
tor  writ  of  habeas  corpus.    Denied. 

For  former  report,  see  249  U.  S.  S8S,  89 
Sup.  Ct  8SS,  S3  I4.  Ed.  — . 

Mr.  O,  M.  CNelll,  of  Seattle,  tor  petitioner. 

PER  CURIAM.  For  the  purpose  of  re- 
dressing assumed  violations  ot  the  C!onstltu- 
tion  and  laws  ot  the  United  States  bj  means 
of  habeas  corpus  the  Jurisdiction  ot  other 
competent  courts  to  afford  relief  may  not  be 
passed   by  and  the  original  Jurisdiction  ot 
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tUa  court  be  lUToked,  In  the  abseDce  of  ex- 
ceptional conditions  juBtlfyinK  euch  course. 
Matters  v.  Rj-an,  249  C.  S.  375.  39  Sup.  Ot 
81S,  63  L.  Ed.  em.  decided  April  14,  1919. 

[1]  When  leave  to  file  the  petition  for  habeas 
corpus  was  previously  denied  {249  D,  8.  588, 

Sg  Sup.  Ct.  385.  G3  L.  Ed. ),  without  a  Bug- 

Sestlon  aa  to  the  esisteuce  of  any  exceptional 
condition  wtilch  would  have  Jnatlfled  a  con- 
trary view,  Bucb  lefuaal  presumably  wae 
based  on  the  existence  of  tbe  tight  to  seek, 
If  desired,  other  end  appropriate  sources  of 
relief.  From  this  tt  follows  tbat  aithougta 
pass  the  application  of  the  doctrine  tHat  the 

?  refusal  of  habeas  corpus  Is  not  tbe  thing 
adjudged  precluding  a  subsequent  granting  of 
aucb  writ  •upon  tlie  same  facts,  aeTertheleaa 
there  Is  here  no  reason  to  grant  tbe  order 
prayed,  since  the  prev.lous  order  rested  upon 
tbe  right  and  duty  bS  peUtton  for  relief.  If 
batteas  corpus  was  desired,  to  otLer  and  ap- 
propriate sources  of  Judicial  power. 

No  reason,  therefore,  exists  lor  granting 
the  motion,  and  to  avoid  any  Implication  of 
a  necessity  whidh  does  not  obtain,  the 
Uon  Is  denied. 


at*  u.  B.  en) 
SKINNBB  A  EDDT  CORPORATION  t. 
UNITED  STATES  et  aL 

(Argued  Mardi  11, 1919.    Decided  May  5, 1919.) 

No.  216. 

1,  CoHMXBoi  ^990— CouuissionEE's  Obobbb 
— BnjoiniNo  Entobceuxnt—Jubis diction. 
Tlie  eoarts  have  jurigdictton  to  enjoin  in- 
crease of  rates  under  autliority  of  order  of  In- 
terstate  Commerce  Commission,  and  tiiat  with- 
out redress  being  first  sought  in  a  proceedinK 
before  the  commission,  where  tbe  claim  li  not 
that  the  rate  is  unjust  as  unreasonably  high  or 
discriminatory,  but  that  tbe  commisaioo  has 
exceeded  its  authority,  and  tberetore  the  order 
ts  void,  in  view  of  Act  to  Regulate  Commerce, 
I  4,  as  amended  by  Act  June  18,  1910,  f  8 
<Comp.  St  I  8566),  last  paragraph  prescribing 
conditions  ou  whidi,  only,  an  Increase  shslt  be 
permitted,  where  a  carrier  by  rail  shall  in  com- 
petition with  a  water  route  reduce  ratea. 

Z.  ComfEBCK  ^»9^-Obdbb  or  Covuissioit— 
Burr  TO  Set  Abidi— Jnaianicnoii, 
Within  Act  Oct.  22,  1913  (Comp.  St  |  994), 
-dedaring  venue  of  suit  to  set  aside  order  of  In- 
terstate Commerce  CommisBion  to  be  the  district 
wherein  la  the  residence  of  the  party  or  any  of 
-tbe  parties  on  wliose  petition  the  order  was 
made,  the  carriers  making  fourth  section  appll- 
-cations  (constituting  the  proceedings)  wlier^n 
tlM  order  was  made,  and  not  the  other  parties 
(a  merdiants'  association  and  a  state  railroad 
oommiaaioo)  whose  sppllcationtf  wei*  instru- 
mental in  securing  a  reopening  of  the  proceed- 
ings resniting  in  the  order,  are  tbe  parties  whose 
lesidence  is  controlling. 


8.  CABBiEas  ^»31  -~  Rates— IncBXABx  Arm 
Rxononoir  in  Competition  with  Watxi 
Route— Finding  ay  Coumibbion. 
Act  to  Regulate  Commerce,  |  4,  last  para- 
graph, amended  by  Act  June  18,  1910,  |  8 
(Comp.  St  I  8B66),  providing  that  when  a  car- 
rier by  Tsil  shall,  in  competition  with  a  water 
route,  reduce  rates,  it  shall  not  be  permitted  to 
increase  such  rates  DUlesB  after  hearing  by  the 
loterstate  Commerce  Commission  it  sliall  IM 
found  that  the  proposed  increase  rests  on  chsng- 
ed  conditions  oUier  than  the  elimination  of  wator 
competition,  held,  when  conBtrucd  in  the  light  of 
the  purpose  of  its  enactment,  of  the  earlier  para- 
graphs of  the  section,  and  of  other  sections  in 
the  Act  to  Regulate  Commerce  designed  to  pre- 
vent unjust  discrimination,  not  to  apply  where 
reduction  in  rates  was,  with  tbe  approval  of  the 
commission,  given  after  bearing,  by  order  en- 
tered on  application  of  tbe  carrier  tor  relief 
from  operation  of  the  section,  the  specific  pur- 
pose of  which  was  to  prevent  discrlminatlDn  by 
chsrging  less  for  the  longer  baul,  oniess  In  the 
opinion  of  the  commission  the  drcumatancB* 
msde  it  Just 

4.  Cabbibbs  «a31— Rates— Inobxask  areb 
Reddction— Ghanqed  Conditionb— Euia- 
nation  or  Watxb  CottpninoN. 

Changed  conditions  found  by  Interstate  Com' 
merce  Commission  held  to  be  something  other 
than  the  "elimination  of  water  competition" 
which  Congress  intended  sliould  not  Justify  rais- 
ing rates  reduced  by  a  carrier  by  rail  In  com- 
petition with  a  water  route. 

5.  CouuEBCa  «=>86— Rates— Imcbeabx  aitd 
Reddction— Applidatioh  bt  Cabbieb. 

A^licatlon  by  caniw  Is  not  a  prerequisite 
to  an  order  of  Interstate  Commerce  Commission 
allowing  increase  of  long-haul  rates,  which  on  a 
fourth  section  application  by  carrier  it  lias  al- 
lowed to  1>e  reduced;  necesssiily  implied  In  snch 
order  being  "till  otherwise  ordered  by  the  com- 
mission," Interstate  Commerce  Act  |  4,  as 
amended  by  Act  June  18,  1910i  f  8  (Comp.  St  | 
8566),  providing  tbat  "the  commission  may  from 
time  to  time  prescribe  tbe  extent  to  wlilcb  such 
*  *  •  carrier  may  be  relieved  from  the  opera- 
tion of  this  section,"  and  the  original  applica- 
tion being  always  subject  to  Im  reopened. 

Appeal  from  the  District  Court  of  ttie 
United  States  for  tbe  District  of  Oregon. 

Suit  by  the  Skinner  &  Eddy  Corporation 
agalnat  the  United  States  and  others.    BlU 
dismissed,  and  plaintUT  appeala.    Affirmed.     S 
•Mr.  Josei*  N.  Teal,  of  Portland,  Dr.,  (or? 
appellant 

Mr.  Assistant  Attorney  General  Frierson, 
for  the  United  Statea 

Mr.  Albert  L.  Hopkins,  of  Washington,  D. 
C,  for  BKtellee  Interstate  Commerce  Com- 
mission. 

Mi.  Jtdin  F.  Flnerty,  of  St  Paul,  Minn., 
for  aiv^w  Railroad  CompAnlsg. 

Mr.  Justice  BRANDEIB  dsllvered  the  opin- 
ion of  the  Court 
Tbe  last  paragraph  of  section  4  of  tlM  Act 
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to  BcKnlat*  Commerce  (Act  Feb.  4,  1837,  c. 
KM,  2i  StaL  380).  as  amwded  bj  Act  June 
18;  IBIO,  c  809,  I  8,  36  Stat.  5JU,  547  (Comp. 
St  I  8506).  declares  that: 

■•WheneTer  a  carrier  bj  railroad  ahall  In  com- 
petitioD  irith  a  water  roat«  or  routee  reduce  the 
rate*  on  the  carriaee  of  an;  apeciei  □(  freight 
to  or  from  competitive  pointo,  it  shall  not  be 
perniitted  to  Increaae  such  rates  DDless  after 
hearing  bf  the  iDterstate  Commerce  Commis- 
■loc,  It  Bhall  be  found  that  snch  t>roi>osed  In- 
crease rests  upon  changed  conditions  other  than 
the  elimioation  of  water  competition." 

On  Augnst  21, 1916,  Skinner  and  Eddy  Cor- 
poration  brought  thla  anlt  In  the  District 
Court  of  tbe  Untt«d  States  for  the  District 
of  Oregon  to  enjoin  an  Increase  In  carload 
rates  on  Iron  and  steel  products  from  Pitts- 
burgh to  Seattle.  The  United  States,  the 
§  commission,  and  dxteen  railroads  were  Join- 
ed as  defendants.  The  bill  charged  that  the 
*  action  of  the  carriers  In  increasing  *thelr 
rates  and  that  of  the  commission  In  author- 
izing such  Increase  violated  the  abore  pro- 
vision of  the  Commerce  Act  and,  being  be- 
yond their  respective  powers,  was  void.  The 
relief  asked  against  the  carriers  was  to  pre- 
vent the  collection  of  the  proposed  increased 
rates  until  the  "commission  shall  have  held 
a  hearing  to  determine  whether  the  proposed 
Increases  rest  upon  dianged  conditions  other 
tliau  the  elimination  of  water  competition." 
The  relief  asked  against  the  commission  was 
to  prevent  Its  taking  any  steps  to  enforce  cer- 
tain orders  "so  far  as  the  same  permit"  such 
increases.  An  application  for  an  interlocu- 
tory Injunction  heard  before  three  Judges  on 
December  29,  1916,  was  denied;  and  later 
the  bill  and  a  snpplemental  bill,  filed  Decem- 
ber 16,  191S,  were  dismissed  on  the  ground 
that  the;  do  not  state  any  cause  of  action. 
The  case  comes  here  by  direct  appeaL  The 
essential  facts  are  these: 

After  the  decision  by  this  court  In  Inter- 
Mountain  Itate  Cases.  231  U.  S.  476,  34  Sup. 
Ct.  986,  CiS  L.  Ed.  1408.  and  while  the  Sacra- 
mento Case  (United  States  v.  Merchants'  & 
Manufacturers'  TrafHc  Association,  242  U.  S. 
178,  37  Sup.  Gt.  24,  61  L.  Ed-  233)  was  pend- 
ing In  the  District  Court,  carriers  forming 
connecting  lines  between  Pittsburgh  and  Se- 
attle applied  to  the  commission  In  the  same 
proceeding  for  further  modification  of  amend- 
ed fourth  section  order  No.  124,  so  as  to  per- 
mit a  redaction  In  carload  rates  on  Iron  and 
steel  products  from  Pittsburgh  to  Seattle 
wtthont  making  such  reduced  rates  applica- 
ble to  intermediate  points  of  destination.  An 
order  granting  leave  for  a  reduction  from  80 
cents  1  to  05  tents  per  100  pounds  wns  enter- 
ed March  1, 1916.    Ratesonlronand  Steel  Ar- 
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tides,  88  InterBL  Com.  Com'n  B.  237.    Tbs. 
carriers  soon  thereafter  filed  tariffs  mafclngg 
that  reduction  *etrectlve  April  10,  1916;  and* 
on  that  date,  the  B5-cent  rate  became  opera- 
tive. 

During  Man^  1916,  two  applications  had 
been  made  to  the  commission  In  the  same 
proceeding  on  behalf  of  shippers  to  reopen 
tor  further  consideration  other  fourth  sec- 
tion applications  of  carriers  concerning  west- 
bonnd  transcontinental  rates  and  for  modlfl- 
cation  of  orders  Issued  thereon.  The  pett 
tlonera  for  such  modification  were  the  Spo- 
kane Merchants'  Association  and  the  Ball* 
road  Commission  of  Nevada,  which  had 
theretofore  taken  an  active  port  in  the  pro- 
ceedings. Ballroad  Commission  of  Nevada  r. 
Soothern  Pacific  Co.,  21  Interst.  Com.  Com'n 
R,  329;  Commodity  Rates  to  Pacific  Coast 
Terminals,  82  Interst.  Com.  Com'n  R.  611. 
Their  prayer  was  for  removal  of  the  existing 
dlscrlmlnBtion  In  transcontinental  freight 
rates  against  the  Intermountaln  territory 
and  In  favor  of  the  Fadfic  Coast  ports.  llM 
ground  alleged  for  seeking  the  modification 
was  that  by  reason  of  slides  In  the  Panama 
Canal  and  the  Increased  demand  for  shipping 
due  to  the  world  war,  water  competition, 
which  had  theretofore  been  held  to  Justify 
lower  rates  to  the  Padflc  Coast  ports,  had  in 
large  part  disappeared.  Thereupon  the  com- 
mission reopened  on  April  1,  1916,  these  ap- 
plications, including  that  on  which  was  en- 
tered the  order  of  March  1,  1916,  respecting 
Iron  and  steel  rates  from  Pittsburgh  to  Sea^ 
tie;  and  a  hearing  was  ordered  "respecting 
the  changed  conditions  which  are  alleged  in 
Juatlfication  of  a  modification  of  the  commis- 
sion's orders." 

None  of  the  railroads  had  requested  tbe 
reopening  of  the  applications  or  the  hearing; 
and,  when  It  was  held,  all  opposed  further 
modification  of  the  transcontinental  rates. 
No  increased  rates  were  proposed  by  them; 
and  no  specific  Increased  rates  were  consid- 
ered by  the  commission.  The  i»etltlonera  in- 
troduced evidence  respecting  the  changed 
conditions  as  a  basis  for  modifying  the  sev-^ 
eral  fourth  section  orders.  On  June  6,  1916,  J 
the  com'mlsslon  filed  a  report  (Reopening* 
Fourth  Section  Applications,  40  Intent  Com. 
Com'n  R.  85),  In  which  it  found  that  while 
the  Panama  Canal  had  been  meaawhUe  re- 
opened, there  was  not  then  "any  effective 
water  competition  between  the  two  coasts," 
or  likely  to  be  any  In  the  near  futiure,  and 
that  "the  war  and  an  unparalleled  rise  In 
prices  for  ocean  transportation  have  so 
changed  the  situation  as  to  transform  a  re- 
lation of  rates  which  was  Justified  when  e^ 
tablished  to  one  that  is  now  unjustly  discrim- 
inatory against  Intermediate  jwlnts."  It 
found  also  that  these  conditions  were  tempo- 
rary. An  order  (amended  July  13,  1916)  was 
then  entered,  effective  September  1,  1916,  re- 
scinding those  previously  entered  on  the  w 


A^^OOglC 


EEIKKIB  A  EDDT  CORPORATION  t.  VNITED  STATES 


877 


eral  appUcntloDB  of  carriers.  Including  that 
of  March  1,  1916,  authorizing  the  65-ceDt 
Pittsburgh-Seattle  rate;  and  the  carriers 
were  directed  to  reduce  the  degree  of  dis- 
crimination then  existing  in  faror  of  Paclflc 
Coast  ports  Ks  against  intermediate  terri- 
tory. 

Upon  eatr;  of  this  order  the  carriers  Sled 
tariffs  effective  September  1,  1916,  raising, 
among  others,  the  PittsburKh- Seattle  Iron 
and  steel  rates  from  6G  cents  to  94  cents. 
Promptly,  on  August  4, 1916,  Skinner  &  Eddy 
Corporation  protested,  requested  that  the 
tariffs  effective  September  1,  19tS,  raising, 
had  thereon,  and  alleged  that  the  proposed 
Increase  Tfalated,  as  later  set  forth  in  Its  bill 
of  complaint,  the  last  paragraph  of  the 
fourth  section.  Their  request  was  not  then 
granted.  Thereafter,  by  action  of  the  com- 
mission and  the  carriers,  not  necessary  to 
detail,  the  effective  date  of  the  tariff  flxing 
the  94-cent  rate  was  postponed  to  December 
SO,  1916;  and  meanwhile  these  tariffs  were, 
with  consent  of  tbe  commission,  canceled  up- 
on the  understanding  that  new  tariffs  flslng 
A  7o-cent  rate  effective  on  tliat  day  would  be 
filed.  When  the  76-cent  rate  was  filed,  Skln- 
-ner  ft  Edd;  Corporation  again  protested  on 
8  the  same  ground,  and  made,  as  theretofore, 
•  the  same  request  for  a  sus*penslon  of  tlie 
tarilTs  and  a  hearing;  and  again  the  request 
was  not  granted. 

[1]  First  Tbe  defendants  contend  tliat  the 
District  Coart  did  not  have  Jnrisdtctlon  oi 
the  subject-matter  of  this  snlt;  Iiecanse  or- 
ders entered  In  a  fourth  section  proceeding 
cannot  be  assailed  in  the  courts;  at  least, 
not  until  after  a  remedy  has  been  sought  un- 
der sections  13  and  16  of  the  Act  to  Regulate 
Commerce  (Comp.  St.  H  8581,  8SS3).  This 
contention  proceeds  apparently  upon  a  misap- 
prehension of  plalntlfTs  position.  If  plain- 
tiff had  sought  relief  against  a  rate  or  prac- 
tice alleged  to  be  unjust  because  unreason- 
atdy  high  or  discriminatory,  the  remedy  must 
have  b^&i  sought  primarily  by  proceedings 
before  the  commission,  Loomia  t.  Lehigh  Val- 
ley Railroad  Co.,  240  U.  8.  43,  60,  86  Sup. 
Ct.  228,  60  U  Ed-  617;  Texas  A  Padflc  By. 
Co.  ▼.  American  Tie  ft  Timber  Co.,  234  U.  S. 
138,  146,  34  Sup.  Ct  88S,  68  U  Ed.  1256; 
The  Minnesota  Bate  Cases,  230  U.  B.  3S2, 
419,  88  Sup.  Ct  729,  S7  U  Ed.  1611,  48  L. 
R.  A.  (N.  B.)  IISI,  Ann.  Gas.  19iaA,  18;  Hob- 
Instm  v.  Baltimore  ft  Olilo  Railroad  Co.,  222 
U.  3.  606,  32  Sup.  Ct  114,  66  L.  Ed.  2SS; 
Baltimore  ft  Ohio  Railroad  Co.  v.  Pltcairn 
Coal  Co.,  216  V.  S.  481.  30  Snp.  Ct  164,  B4 
L,  Ed.  292;  and  the  finding  thereon  would 
taava  been  conclusive,  unless  there  was  lack 
of  substantial  evidence,  some  irregularitr  In 
the  proceedings,  or  some  error  in  the  appU- 
caUon  of  rules  of  law;  Manufacturers'  Ry. 
Ca  T.  United  States.  246  V.  S.  467,  482,  S8 
Snp.  Ct  383,  62  L.  Ed.  831 ;  Pennsylvania  Co. 
w.  United  SUtse,  239  D.  S.  851,  361,  86  Sup. 


Ct.  370,  59  L.  Ed.  616;  Los  Angeles  Swltdi- 
Ing  Case.  234  U.  S.  294,  8U,  34  Sup.  Ct  814. 
68  L.  Ed.  1319;  Kansas  City  Southern  Ry. 
Co.  T.  United  States,  231  V.  S.  423,  440,  51 
Sup.  Ct  126,  68  L.  Ed.  296,  S2  L.  R.  A.  (N. 
S.)  1;  Procter  ft  Gamble  Co.  v.  United 
States,  226  U.  S.  282,  287,  298,  32  Sup.  Ct 
T61,  66  Ii.  Ed.  1091;  Interstate  Commerce 
Commission  v.  Union  Padfic  Railroad  Co., 
222  U.  S.  641,  32  Sup.  Ct  1.08.  56  L.  Ed.  308. 
But  plalotur  does  not  contend  that  75  cents 
Is  an  unreasonably  high  rate,  or  that  It  Is 
discriminatory,  or  that  there  was  mere  ei^ 
ror  in  the  action  of  the  commission.  The 
contention  Is  that  the  commission  has  ex- 
ceeded Its  statutory  powers;  and  that,  hence, 
the  order  Is  void.  In  such  a  case  tbe  courts 
hav«  Jurisdiction  of  suits  to  enjoin  the  en- 
forcement of  an  order,  even  if  the  plaintiff 
has  not  attempted  to  secure  redress  Is  a  pro-^ 
ceedlag  before  the  commission.  Interstate  g 
Oom*merce  Commission  v.  Diffenbaugh,  222  • 
U.  S.  42,  49,  32  Sup.  Ct  22,  66  L.  Ed.  83; 
Louisiana  ft  P,  Ry.  Co.  v.  United  States  (Com, 
C.)  W9  Fed.  244,  261;  Atlantic  Coast  Line 
R.  Ca  V.  Interstate  Commerce  Commission 
(Com.  C.)  191  Fed.  449,  45L  Sacramento 
Case,  anpra,  was  a  case  of  this  character. 
Compare  Interstate  C<Hnmerce  Commission  v. 
Louisville  ft  Nashville  Railroad  Co.,  227  V. 
8.  88,  92,  33  Sup.  Ct  185.  67  L.  Ed.  431; 
Southern  Pacific  Co.  v.  Interstate  Commerce 
Commission,  210  U,  8.  433,  31  Sup.  Ct  288, 
55  L.  Ed.  283.  The  District  Court  properly 
assumed  Jurisdlctioii  of  this  suit 

[II  Second.  Tbe  defendants  contend,  also, 
that  If  the  subject-matter  was  within  the 
jurisdiction  of  a  District  Court  of  the  United 
States,  it  was  not  within  that  of  Oregoa 
The  objection  Is  based  upon  Act  Oct  22,  1913, 
c  32,  38  Stat  208,  219  (Comp.  St  |  994), 
whidi  declares: 

"Tbe  venue  of  any  iult  bereafter  brought  to 
enforce,  suspead,  or  set  aside.  In  whole  or  in 
part  any  order  of  tlie  Interstate  Commerce  Com- 
misaloQ  Bhell  be  in  the  Judicial  district  wherein 
is  tbe  residence  of  the  party  or  any  of  tbe  par- 
ties upon  whose  petidon  the  order  was  made." 

And  It  Is  asserted  that  the  parties  upon 
whose  petition  the  order  was  made  are  the 
Merchants'  Association  of  Spokane,  a  resident 
of  the  Eastern  district  of  Washington,  and 
the  Railroad  Commission  of  Nevada,  a  resi* 
dent  of  tbe  district  of  Nevada.  The  applica- 
tions of  these  parties,  aied  in  March,  1916, 
were  doubtless  instrumental  in  secnring  a 
reopening  of  tbe  proceedings  which  resulted 
In  the  order  ccHsplalned  of.  But  the  proceed- 
ings In  which  the  order  was  made  were  the 
original  application  of  carriers  for  relief  im^ 
der  the  fourth  secti<»i.  Tbe  report  and  tbe  or- 
der are  entitled,  "Id  tbe  Matter  of  Retqjen- 
ing  Fourth  Section  Applications."  One  of 
the  carriers  wlilch  had  made  sutA  application 
for  relief  from  the  provlslona  of  the  fourth 
section  was  a  resident  <a  Oregtm,  namely,  tha 
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Oreron-Waihln^on  Rallrasd   &  Narigatton 
Companr ;   end,  as  It  was  joined  M  delend- 

5  ant  In  the  anlt,  the  District  Court  of  Oregon 
bad  Jnrladictlon  over  the  parties. 
*  [3]  'Third.  The  mala  contention  of  plain- 
tiff is  that,  as  the  carriers  had  in  1916  reduc- 
ed the  rate  from  80  cents  to  65  cents,  neither 
tbe  currlerB  nor  the  commlssloa  had  power 
to  Increase  the  rate  wlttaont  a  prior  finding 
by  the  commission  upon  proper  hearing  "that 
such  proposed  Increase  rests  npon  changed 
conditions  other  than  the  ellmlDation  of  wa- 
ter competition,"  and  that  no  such  hearing 
had  been  had  or  finding  made. 

In  construing  this  provision  It  is  importaat 
to  bear  in  mind  the  limits  of  the  commla- 
■lon's  control  over  rates.  Neither  the  Act 
to  Regulate  Commerce  nor  any  amendment 
thereof  has  taken  from  the  carriers  the  pow- 
er which  they  originally  possesaed,  to  Initi- 
ate rates;  that  Is,  the  power,  in  tbe  first  In- 
stance, to  Ox  rates  or  to  Increase  or  to  reduce 
them.*  LeglalatlOQ  of  Congress  confers  now 
upon  the  commission  ample  powers  to  pre- 
vent by  direct  action  the  exaction  of  exces- 
sively high  rates,  l^e  original  act,  proceed- 
ing npon  the  common-law  rule  which  prohib- 
its pnblic  carriers  from  charging  more  than 
reasonable  rates,  gave  the  commission  power 
to  declare  illegal  one  nndaly  high ;  but  even 
after  such  a  determination  the  commission 
lacked  the  power  to  fix  the  rate  which  should 
be  charged.  Glndnoatl,  New  Orleans  ft  Texas 
Pacific  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 162  D.  S.  1S4,  196,  197.  16  Sup.  Ct 
700,  40  li.  Ed.  936;  Interstate  Commerce 
Commission  v.  Cincinnati,  New  Orleans  ft 
Texas  Pacific  Ry.  Co.,  167  U.  3.  479,  17  Sup. 
Ct  896,  42  K  Ed.  243;  Interstate  Commerce 
Commission  v.  Alabama  Midland  Ry.  Co., 
168  U.  S.  144,  lei.  18  Sup.  Ct  49,  42  L  I>L 
414.  EtCective  control  was  not  secured  until 
M  the  act  of  1906  (Act  June  29,  1906,  c.  S591, 
5  S4  Stat  6S4)  had  given  to  the  commission  the 
■  "power  to  fix,  after  such  hearing,  the  rate 
which  should  be  <diarged,  Interstate  Com- 
merce Commission  v.  Hnmbolt  Steamship  Co., 
224  U.  S.  474,  488,  82  Sup.  Ct  666,  56  L.  Ed. 
849;  and  tbe  act  of  1910  bad  glvra  It  power 
to  suspend,  during  investigation,  tariffs  for 
new  rates,  and  placed  upon  the  carrier  the 
burden  of  proof  to  establish  the  reasonable- 
ness of  the  Increased  rates,  M.  c.  Klser  Co. 
T.  Central  of  Georgia  Ry.  Co.  (D.  C.)  236  Fed. 
078. 

Congress,  however,  steadfastly  withheld 
from  the  commission  power  to  prevent  by 
direct  action  tbe  charging  of  unreaBonably 


■  Br  Act  ol  Auguit  S.  U17,  c  SO,  |  t.  «  SUL  tJO, 
ri  (Comp.  BL  ISIB,  1  S&U),  It  wu  proTldsd  th&c 
ddUI  Janu&rr  1,  IKO,  no  lBcr«as«d  rate  or  fare 
■ball  b«  fllad  aicept  aCtar  approval  tbereof  ha*  been 
■ocured  from  Uie  commlaalon  On  tfas  2SUi  dar  a' 
Dacamber,  UlT,  tha  fOTammaat  took  coDtml  of  tha 
rallKada,  ai  a  war  maaaara,  nndar  Act  of  Autuit 
»,  UU,  o.  US,  »  Stat.  «U,  StS  (Corop.  8L  I  lS74a). 
Praelamatlon  of  Dacambar  W,  ISIT,  FrodamatlDna 
IHT-UU.  pp.  t».  Mk, 


low  rates.  1*6  common  law  did  not  recog- 
nize that  the  rate  of  a  common  carrier 
might  be  so  low  as  to  constitute  a  wrong; 
and  Congress  has  declined  to  declare  sudt 
a  rule.  Despite  the  original  Act  to  Regulate 
Commerce  and  all  amendments,  railroad* 
still  have  power  to  fix  rates  as  low  as  ther 
choose  and  to  reduce  rates  when  th^ 
choose.*  The  commission's  power  over  them 
in  this  respect  extends  no  further  than  to 
discourage  the  maklog  of  unduly  low  rates 
by  applying  deterrents  Dae  such  deterrent 
is  found  in  the  fact  that  low  rates,  because 
▼olnntarily  established  by  the  carrier,  may 
be  accepted  by  the  commission  as  evldenco 
that  other  rates,  actual  or  proposed,  for  com- 
parable service  aT%  unreasonably  higb. 
Board  of  Trade  of  Carrollton,  Oa.,  v.  Central 
of  Georgia  By.  Co.,  28  Interat.  Com.  Com'a 
R.  164,  164 ;  Sheridan  Chamber  of  Commerce 
T.  Chicago,  Burlington  &  Qulncy  Railroad 
Co.,  26  Interat.  Com.  Com'n  R.  638,  647.  Com- 
pare Louisville  ft  Nashville  Railroad  Co.  v. 
United  States,  238  D.  S.  1, 11,  et  seq.,  35  Sup. 
Ct  696,  69  L.  Ed.  1177.  Tbe  voluntary  mak- 
ing of  unremuneratively  low  rates  In  Impor- 
tant trafOc  may  also  tead  to  Induce  the  com- 
mission to  resist  appeals  of  carriers  for  gen- 
eral rate  increases  on  the  ground  of  financial 
necessitiee.  But  the  main  source  of  the  com- 
mtsdon's  Infiuence  to  prevent  excesslvdy  S 
low  *rate8  lies  In  its  power  to  prevent  unjust  > 
dlscrimlnatlDn.  Compare  Houston,  East  ft 
West  Texas  By.  Co.  v.  United  States.  234  U. 
8.  342,  84  Sup.  Ct  833,  68  U  Ed.  1341.  !%» 
order  prohlMUng  the  nnjust  discrimination, 
however,  leaves  the  carrier  free  to  continue 
the  lower  rate;  the  compulsion  being  that 
if  the  low  rate  Is  retained,  the  rate  appli- 
cable to  the  locality  or  article  discriminated 
against  must  be  reduced.  That  Is,  the  car- 
rier may  remove  the  discrimination  either  by 
raising  the  lower  rate  to  the  relative  levd 
of  the  higher,  or  by  lowering  the  higher  to  th» 
relative  level  of  the  lower,  or  by  equalizing 
conditions  through  fixing  rates  at  some 
Intermediate  point  American  Exptess  Ox 
v.  Caldwell,  244  U.  S.  617,  624,  37  Sup.  Ct. 
666,  61  L.  Bd.  1352. 

A  special  group  ef  cases  in  which  the  com- 
mission may  Indirectly  prevent  unduly  low 
rates  through  Its  power  to  prevent  unjust 
discrimination  is  that  provided  for  by  the 
long  and  short  haul  clause.  It  was  enacted 
to  remedy  one  large  class  of  discrimtnationa 
by  creating  a  legislative  presumption  that 
tbe  charge  of  more  for  a  short  haul  und^ 
substantially  similar  circumstances  and  con- 
ditions than  for  a  longer  distance  over  tha 
same  line  In  the  same  direction  was  unjust. 
As  originally  enacted,  the  provision  was  con- 
strued to  authorize  the  carrier  to  determine 
primarily  whether  the  required  dlssbnllari^ 

■  Subject    anJr    to    tha    requlnmant    of    noUoa   M 
provided  In  aectlon  t  ol  tbs  Act  to  Rsfnlata  C 
marca,  aa  affiendad  (Comp.  f*   *  *"*" 


?:^!'*t:,oogic 


iam 


BXIHNER  A  XDDT  CORPOBATION  t.  tTKITED  STATES 


S79 


«t  dTcnmsUncea  and  coDdltlons  existed  and 
ftbo  to  anthorlM  the  acceptance  of  competl- 
Uve  condltiona  an  a  Jiutificatloa  of  a  lower 
rate  for  tbe  loDger  distance.  So  cooatmed, 
the  i^ovlBlonB  proved  Inefflcadons,  and  the 
act  wns  amended  In  I&IO  bj  striking  out 
tiie  "anbetantla1l7  eimilar  dream atancea  and 
condltlona"  clause  and  making  the  prohibi- 
tion absolute  except  to  "the  extent  to  whldi 
mch  designated  common  carrier  ma;  be 
relieved  from  the  operation  of  this  section" 
b7  the  com  mission.  inter-Mountaln  Bate 
Cases,  snpra.  But  the  lack  of  power  to  pre- 
vent by  direct  action  excessively  low  rates 
.  remnios;  the  carrier  sdll  havlDK  the  i^tlon, 
stf  relief  from  the  operation  of  the  foorth 
«  MCtlon  Is  denied,  "to  ke^  In  effect  the  low 
rate  to  the  more  distant  point  by  lowering 
tbe  rates  to  IntermedUte  points. 

nie  last  paragraph  of  sectloa  4,  here  In 
QDestlOD,  which  was  added  by  tbe  act  of  1010, 
was  designed  to  prevent  tbe  rallroada  from 
killing  water  competftfoo  by  making  exces- 
■Ively  low  rates.  But  ag^  CoQgreBS  re- 
frained from  prohibiting  the  carrier  to  reduce 
the  rate  and  declined  to  confer  npon  the  com- 
mission power  to  prevent  by  direct  action 
a  redurtloQ.  The  act  still  leavea  the  carrier 
absolutely  free  to  make  as  low  a  rate  as  It 
diooaes,  and  merely  provldea  another  deter* 
rent,  In  declaring  that.  If  the  rate  la  Mice 
reduced  In  competition  with  a  water  route  or 
routes,  tt  cannot  thereafter  be  Increased,  "un- 
less after  hearing  by  the  Interstate  Commerce 
CommlB^on  It  shall  be  found  that  ench  pro- 
posed Increase  rests  upon  changed  condition! 
other  than  tbe  elimination  of  water  com- 
petition." This  provision  may  become  opera- 
tive In  any  case  where  there  has  been  compe- 
tition between  a  railroad  and  a  water  line.  In- 
land or  coastwise.  But  we  have  now  to  deter- 
mine merely  whether  the  prohibition  applies 
where  the  rates  In  question  were  reduced 
with  the  approval  of  the  commission  given 
after  hearing,  by  order  entered  upon  applica- 
tion of  the  carrier  for  relief  frwn  tbe  opera- 
tion of  the  fourth  section. 

The  language  of  the  paragraph  is  general 
and  read  alone  might  compel  that  construc- 
tion. But  it  may  not  be  rend  alooe.  It  must 
be  construed  In  the  light  of  the  purpose  of 
Its  mactment,  of  the  eariler  paragraphs  of 
flection  4,  and  of  other  sections  In  the  Act  to 
B^nlate  Commerce  designed  to  prevent  un- 
just di scrim ina Hon.  The  specific  purpose 
of  section  4  was  to  prevent  discrimination 
by  charging  leas  for  the  longer  haul,  uuless 
In  the  opinion  of  the  commission  the  cir- 
cumstances make  such  action  Just  Discrimi- 
nation, Just  when  sanctioned,  may  become 
2  most  unjust.  Recognlzlug  this  fact,  Gonxresa 
S  provided  that  the  Judgment  of  the  commI»- 
*  alon  should  be  exercised  *"from  time  to  time" 
to  determine  "tbe  extent  to  which  [the] 
*    *    *    carrier  may  be  relieved  from  the 


operation  of  thla  section,"  In  other  wordi, 
the  leave  granted  Is  not  for  all  time.  It  Is 
revocable  at  any  time,  dther  because  It  was 
improvidently  granted  or  because  new  condl- 
tltms  have  arisen  which  make  its  contlnaaace 
inequitable:  The  q>ecific  purpose  of  tbe  last 
paragraph  of  aection  4  is  to  ensure  and  pre- 
serve water  competition ;  to  prevent  competi- 
tion that  kUla.  A  reduction  made  under  the 
authority  of  a  fourth  sectloa  order  after  full 
hearing  moat  have  been  found  by  tbe  com- 
mission to  have  been  reasonably  uecesaary  in 
order  to  preserve  competition  between  the 
Tall  and  the  water  carrier,  A  reduction  so 
made  Is  not  within  the  reason  of  the  prohibi- 
tion declared  by  the  last  paragraph.  Trans- 
portation condltiona  are  not  static;  the  op- 
pressor of  to-day  may  to-morrow  be  th« 
owressed.  And  In  order  to  preserve  competi- 
tion between  rail  and  water  carrlera  it  1> 
necessary  that  the  commission's  power  to 
approve  a  modification  of  ratea  be  aa  broad 
as  it  la  to  approve  a  modification  In  order  to 
prevent  nnjust  discrimination.  Even  a  literal 
reading  of  section  4  wonld  not  require  that 
prcdiibltlon  obtained  In  tbe  last  paragraidi 
be  extended  to  reductions  made  with  tbe  ap- 
proval of  the  commlsalon,  Tlie  preceding 
panigraiOi  declares  that: 

"The  eommtadOB  may  from  time  to  time  pre- 
scribe the  eitent  to  which  sndi  dealgnated  com- 
mon carrier  may  be  relieved  from  the  operation 
of  this  section," 

The  last  paragraph  la  a  part  of  the  aection. 
Why  should  not  the  commission's  power  to 
relieve  be  extended  to  It? 

The  construction  contended  for  by  plalntlfT 
would  rather  msure  monopoly  than  preserve 
competition.  It  a  rail  rate  reduced  in  com- 
petition with  a  water  route  for  the  avowed 
purpose  of  preserving  competitlMi  by  rail 
should  result,  contrary  to  the  commisslon'B 
expectations,  in  eliminating  the  water  com-^ 
petition,  because  so  low  as  to  drive  the  wa-] 
ter  carrier  out  of  business,  then  the  pro'hlbl- 
tlvely  low  rate  would  have  to  be  continued 
permanently  and  other  water  competition  be 
thereby  prevented  from  arising;  unless,  per- 
chance, some  changed  condition  should  de- 
velop which  ml^t  make  removal  of  tbe  bar 
possible.  Or,  if  the  reduction  in  the  rail 
rate,  sanctioned  by  the  commission  nnder  tbe 
fonrth  aection  aa  not  unjustly  discriminating 
agafast  intermediate  polnta,  becanae  forced 
npon  the  rail  carriers  by  oppresdve  water 
competition  designed  to  destroy  Its  buslneas 
to  the  port,  should  become  thereafter  unjust- 
ly discriminatory,  because  tbe  water  carrier, 
destroyed  by  its  own  rate  cutting,  abandoned 
the  route,  still  the  low  rail  rate  and  result- 
ing discrimination  wonld  have  to  continue. 
Only  compelling  language  could  cause  us  to 
Impute  to  Congress  the  intention  to  produce 
reanlta  so  absurd ;  and  the  language  of  the 
laat  poracraph  ot  section  4  is  dearly  sosctvtl- 
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ble  of  Oie  more  reasonable  constmctlon  cod- 
teoded  for  bj  defendants. 

[41  Fonrth,  The  defendnnU  farther  con- 
tend that,  even  U  the  prohibition  of  the  last 
paragraph  of  section  4  be  construed  to  ap- 
ply also  where  the  redaction  was  made  with 
the  autborltf  of  the  commission,  tbe  Increase 
of  the  Plttabnrgb-Seattle  rate  to  75  cents  Is 
valid,  because  the  finding  of  the  commission 
compiles  with  the  prescribed  condition  that 
the  increased  rate  must  rest  "upon  changed 
conditions  other  than  the  elitulnatlon  of  wa- 
ter competition."  It  found  in  terms  tliat; 
"The  conditions  formerly  existing  have  ma- 
terially changed;"  that  "the  withdrawal  of 
boats  from  this  [coast  to  coast]  service  haa 
not  been  on  account  of  the  rates  made  by  the 
rail  carriers  with  which  the  boats  compete, 
but  on  account  of  slides  in  the  Panama 
Canal  and  the  extraordinary  rise  In  ocean 
trel^ts;"  that  the  anbstantial  disappearance 
of  water  competition  was  merely  temporary; 
that  competing  water  carrlere  "announced 
p  their  Intention  ultimately  to  return  to  this 
E service;"  and  "that  the  time  of  such  return 
'depended  in  *pBrt  upon  the  measure  of  the 
rntes  they  would  be  able  to  secure  for  this 
service  in  competition  with  the  rail  lines." 
It  is  clear  that  the  changed  conditions  so 
found  are  Bometblng  other  than  the  "elimina- 
tion of  water  competition"  which  Congress 
Intended  should  not  Justify  raising  the  re- 
duced rates.  Compare  American  Insulated 
Wire  &  Gable  Co.  r.  Chicago  Sc  Northwest- 
em  By.  Co.,  26  Interst  C<hu.  Com'n  R.  416, 
416. 

[II  Fifth.  The  plaintiff  attacks,  bowever, 
the  validity  of  the  order  of  June  6,  1916 
(amended  July  13,  1916)  also  on  the  ground 
that  It  was  not  made  apon  application  of  the 
carrier — insisting  that  applies tioa  by  the 
carrier  la  not  only  a  prerequisite  to  the  orig- 
inal granting  of  relief  under  the  fourth  sec- 
tion, but  also  to  the  modlQcation  from  time 
to  time  by  the  commission  of  the  relief  afford- 
ed. This  court  expressed  in  the  Sacramento 
Case,  supra,  242  U.  S.  at  page  187,  37  Sup. 
Ct  24,  61  L.  Bd.  233,  its  doubt  whether  snch 
application  was  a  prerequisite  even  to  the 
original  granting  of  relief.  It  is  clear  that 
application  by  the  carrier  is  not  a  prerequi- 
site to  modification.  As  shown  above,  or- 
ders granting  relief  under  the  fourth  section 
are  not  grauta  In  perpetuity.  Neither  a  car- 
rier nor  a  favored  community  acquires  there- 
by vested  rights.  Necessarily  Implied  in  each 
such  order  is  the  term,  "until  otherwise  or- 
dered by  the  commission";  and  the  original 
application  Is  always  subject  to  be  reopened, 
as  it  was  here. 

The  District  Court  did  not  err  In  dlsmlsa- 
ing  the  hill  (and  supplemental  bill)  on  the 
merits;  and  its  decree  is 

Affirmed. 


aa  V.  8.  ETi) 
STANDARD  COMPUTING  SCALE  CO.,  lim- 
ited, V.  FARRELL,  State  Superintend- 
ent of  Weiibta  and  Measures. 


ComiEBCB  «=»57  —  Weiohts  and  Msasuus- 
0=>2— Requlatioh  or  Weights  aho  Meas- 

UBEa  —  SPBCIFtCATTONB     IK     BUIXETW     OW 

State  SuPBRiNTBriDENT— Natttbb  and  Cor- 
srrruTioM  AUTT—  "Rigui.ation"— "Law." 
So-called  "spedficatlonB,"  as  to  automatic 
compudng  scales,  appearing  in  "bulletin  of  in- 
stTuction  and  information  to  dealers  and 
weicbts  and  measures  officials"  publlBhed  and 
distributed  by  state  superintendeut  of  welghta- 
and  measures,  under  authority  of  Lews  N.  7. 
1914,  c.  621,  heU  not  a  "regulation"  or  'law," 
within  the  probibition  ol  the  federal  CoDstitu- 
don  BB  to  state  legislation;  their  function  be* 
ing  educational,  and  at  moat  advisory. 

[Bd.  Note.— For  other  deSnitious.  see  Worda 
and  PhraBGB,  First  and  Second  Series,  Law; 
Regulatian.] 

Appeal  from  the  District  Court  <tf  ttifr 
Onlted  States  for  the  Southern  District  oT 
New  Torfc. 

Suit  by  the  Standard  Computing  Scale- 
Company  against  John  F.  Farrell,  State  Su- 
perintendent of  Weights  and  Measures  of  the 
State  of  New  Tork.  Rill  dismissed  (242  Fed. 
87),  and  plaintiff  appeals.    Affirmed. 

Mr.  H.  C.  Smyth,  of  New  York  City 
(Messrs.  C.  Scofleld  and  Frederick  W.  Bis- 
good,  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Messrs.  Cbarlea  D.  Newton,  of  Qeneseo, 
N.  Y.,  and  Edward  Q.  Gi-Iffln,  Deputy  Atty. 
Gen.,  of  Albany,  N.  X.,  for  appellee. 

*Mr.    Justice    BRANDEI9    deUvered    the? 
opinion  of  the  Court. 

By  the  statutes  of  New  Tork  a  sealer  of 
weights  and  measures  Is  appointed  In  every 
county  and  every  dty  by  tbe  local  author- 
ities, with  the  duty,  among  other  things,  to 
keep  safely  the  standards  and  to  seal  and 
mark  such  weights  as  correspond  with  the 
standards  in  his  [wssession.  The  statutes 
provide  also  for  a  state  superintendent  <rf 
weights  and  measures  wltb,  amoDg  other 
things,  a  like  duty  to  keQ>  the  state  stand- 
ards, and  "where  not  otiierwise  provided  by 
law"  to  "have  a  general  supervision  of  th& 
weights,  measures  and  measuring  and  weigh- 
ing devices  of  the  state,  and  in  use  in  the 
state."  General  Businesa  Law  of  New  Tork 
(Consol.  Laws,  c  20)  »  11-16;  Laws  1809, 
G.  25,  amended  by  Laws  1910,  c  187.  Under 
a  specific  appropriation  he  publishea  and  dis- 
tributes "bulletins  Of  instruction  and  InfOr- 
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matloo  to  dealers,  and  wel^ta  and  meuurea 
officials."  Laws  1914,  c.  E21,  p.  2093.  la 
Uie  bolleUii  (or  August,  1914,  there  appeared, 
amOBs  otber  matter,  the  following  lt.em: 

"SpedficatioDs. 
"Automatic  Computhis  Bcales. 
"AH  comblnatian  spring  and  leTsr  computing 
•cales  muat  be  equipped  with  a  derice  which 
wUl  automatically  compcnaate  for  chanies  of 
temperature  at  lero  balance  and  throughout 
the  whole  range  of  weight  graduations." 

The  Standard  Company  manufactures  a 
combluation  spring  and  lever  campufluK 
scale  which  was  then  being  used  and  sold 
in  New  Tork.  It  Is  equipped  with  a  com- 
pensating device  which  is  not  automatic 
Because  of  these  "spedflcatlons,'*  some  coun- 
ty and  city  sealera  of  weights  neglected  to 
seal  scales  of  plalntllTs  make  and  warned 
^  scale  users  to  discontinue  the  use  thereot 
g  A  state  Inspector,  who  was  a  subordinate  of 
•  the  stote  superintend *ent,  also  marked  some 
of  these  scales  "slow  and  faulty."  As  a  re- 
salt,  the  Standard  Company's  business  In 
New  Tork  was  Injured;  sales  diminished 
and  collections  for  scales  theretofore  sold 
became  difficult  The  Standard  Company 
contends  that  Its  scales  with  a  mechanical 
compensating  device  are  at  least  as  trust- 
worthy as  those  of  its  competitor  with  the 
automatic  device;  and  it  presented  these 
Tlewt  to  State  Superintendent  Farrell,  both 
before  the  "spedflcatlons"  were  Issued  and 
Uiereafter.  E^ing  to  secure  a  withdrawal 
of  the  "spedflcatlons,"  It  brought,  in  Feb- 
ruary, 191&,  this  suit  In  the  IMstriet  Court 
ct  the  United  States  for  the  Southern  Dis- 
trict of  New  York  against  the  state  super- 
intendent, setting  forth,  in  substaoce,  the 
facts  above  stated  and  praying  that  the  Is- 
suing of  the  "spedficatlona,"  which  it  termed 
a  "rule,"  be  declared  an  Invalid  exerdae  of 
the  police  power  of  the  state,  and  their  en- 
forcement enjoined  on  the  ground  that  the 
rule  violates  the  federal  Constitution,  In  that 
It  Impairs  the  obligation  of  contracts.  Inter- 
feres with  Interstate  commerce,  abridges  the 
privileges  and  Immunities  of  a  dtlzen,  de- 
prives the  plaintiff  of  property  vrilhout  due 
process,  and  denies  to  it  equal  protection  of 
the  laws.  An  answer  was  filed,  and  upon 
full  hearing  on  the  evidence  the  bill  was 
dismissed  on  the  merits.  242  Fed.  S7.  The 
Circuit  Court  of  Appeals  affirmed  the  decree ; 
but,  at  appellaut'a  request,  the  mandate  was 
later  withdrawn,  and  the  appeal  dismissed 
for  want  of  jurisdiction,  because  it  appeared 
that  the  Jurisdiction  of  the  District  Court 
had  been  Invoked  solely  under  section  24, 
par.  14,  of  the  Judldal  Code  (Act  Uarch  8, 
1911,  c.  281,  86  Stat  1092  [Comp.  St  |  991 
(14)1),  on  the  ground  that  the  defendant's 
"rale"  was  unomatltutlonBl.    Oarollna  Glass 


Co.  r.  South  Carolina,  240  U.  S.  SOS,  818; 
86  Sup.  Ct  283,  60  L.  Ed.  668.  Thereupon 
the  case  was  brought  here  by  direct  appeal 
under  section  238  of  the  Judldal  Code  (Comp. 
St  1 1216). 

No  questltm  Is  made  as  to  the  constitution- 
ality of  the  statute  creating  the  office  of  state 
superintendent  and  defining  his  duties.  Theg 
attack  la  upon  the  "speclfica'tions"  In  the* 
bulletin  which  plaintiff  assumes  are  a  reg- 
ulation; that  Is,  a  law.  its  contenUon  Is 
that  the  so-called  "rule"  Is  not  a  prop«-  ei- 
erdse  of  the  police  power,  and  Is  void,  be- 
cause It  Is  arbitrary  and  unreasonable,  be- 
cause it  unjustifiably  discriminates  against 
plalntllTs  product,  and  because  It  Interferes 
with  interstate  commerce.  The  daim  that  It 
impairs  the  obligation  of  contracts  U  not 
now  insisted  upon. 

The  "spedflcatlons"  were  not  published  as 
a  regulation  purporting  to  prescribe  a  course 
of  action  to  be  enforced  by  the  power  ot  the 
state.  They  embody,  as  the  evidence  shows, 
the  result  of  prolonged  Investigation  and  ex- 
tensive experimentation,  and  formulate  the 
conduslon  reached  by  the  state  superintend- 
ent that  erery  known  automatic  computing 
scale  without  an  automatic  compensating  de- 
vice Is  likely  to  mislead  the  customer  who 
purchases  at  retail.  In  other  words,  tli» 
vice  In  this  kind  of  scales  was  found  by  him 
to  be  generic,  and,  as  the  objection  was  not 
one  due  to  a  defect  ot  an  Individual  ma- 
chine, it  was  deemed  useless  to  make  indi- 
vidual teats.  The  "spedflcatlons"  are  a  law 
only  hi  the  sense  that  every  truth  of  general- 
application  may  be  spoken  of  as  a  law.  If 
they  may  be  termed  a  rule.  It  Is  only  In  the 
sense  that  they  fnmlsb  a  guide  for  the  ao 
Hon  of  those  Interested ;  that  Is,  the  functioo- 
of  the  "spedficatlons"  Is  educational,  and  at 
most  advisory. 

The  Item  was  one  appropriate  (or  a  bul- 
letin "of  instruction  and  Information  to  deal- 
ers and  weights  and  measures  officials."' 
That  such  was  Its  purpose  Is  shown  also  by 
the  other  Items  contained  In  the  same  issue 
of  the  bulletin.  In  the  pages  preceding  the 
"spedflcatlons"  here  in  question  was  one 
Item  giving  dementary  Information  as  to 
how  prosecutions  for  violation  of  the  Gen- 
eral Business  I«w  may  be  conducted,  and 
two  recent  opinions  of  the  Attorney  G^ieral 
of  New  York  addressed  to  the  state  super-  ^ 
tntendent  Hie  first  concerned  the  power  of  £ 
•local  magistrates  to  punish  (or  violation  of  • 
that  law ;  the  other  the  right  to  mark  coo- 
tainera  in  terms  of  the  metric  system.  Fol- 
lowing the  "spedflcatlons"  In  question  are 
two  more  opinions  of  the  Attorney-General 
and  the  oplnon  of  a  Munldpal  Court  The 
last  Item  of  the  bulletin  Is  entitled  "Spedfl- 
catlona — Ueasuring  Pumps,"  end  conveys 
uaeftil  Information  concerning  automatic 
devices.    Ttxe  information  glveik 
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n  supBim  oouHT  rhportbb 


In  tbe  ''q)edflcBtl<His"  CMnplalned  at  nujr,  | 
as  the  plaintiff  contenda,  be  Incorrect;  the 
Instruction  maj  be  uneound,  and,  If  It  la  ao, 
nuur  be  mlachlevoua,  and  serlouslf  damase 
the  property  rights  of  Innocent  peraona.  But 
the  opinlona  and  advice,  even  of  thoae  la 
sulhority,  are  not  a  law  or  regulation  such 
sa  cornea  within  the  scope  of  the  aereral  pro- 
Tifliona  of  tbe  federal  Gonstltntion  designed 
Co  secure  tbe  rl^ta  of  dtisata  as  acalnst 
•ctlOD  by  the  states, 

II  tbe  state  superintendent  had  nndertakm 
to  introduce  a  regulation  legUOatlre  In  (±ar> 
acter^that  la,  to  preacrlbe  mlea  of  actltxi 
which  the  city  and  county  aealera  would  be 
forced  to  follow,  and  to  prohibit  the  use  in 
the  BUte  of  scales  sot  sealed  In  accordance 
.with  his  regulations — he  would  have  exceed- 
ed bis  powers;  for  the  few  conferred  upon 
him  are  not  ot  that  character.  The  Oai- 
eral  Business  Law,  substantially  as  enacted 
In  1909,  provided  by  section  11  that: 

"Ihe  itate  lupciinteadeDt  of  weisbts  and 
Beasurea  ihall  take  charge  of  the  atandardj 
adopted  by  this  artlde  as  the  itondardB  of  the 
state;  cause  them  to  be  kept  in  a  fireproof 
buUdinc  belonging  to  the  atate,  from  which  they 
shall  not  be  remored,  except  foe  repairs  or  for 
certification,  and  take  all  other  necessary  pre- 
canUona  for  their  safe-keeping.  Be  shall  main' 
tain  the  itate  itandards  in  good  order  and  shall 
aubmlt  them  once  in  ten  years  to  the  national 
bureau  of  standarda  for  certification.  He  shall 
correct  tbe  itandards  of  the  aereral  dtiea  and 
tp  counties,  and,  as  often  as  once  in  five  years, 
g  compare  the  same  with  those  In  his  possession, 
•  and  where  not  otherwise  pro'vided  by  law  be 
■ban  have  a  seneral  soperrisioD  of  the  weights, 
measures  and  neaioring  and  weighing  derices 
of  the  state,  and  In  use  In  the  state." 


The  Statutes  give  the  state  auperlntendent 
oo  control  of  county  or  dty  sealers.  He  does 
oot  appoint  them  and  they  are^  in  no  respect, 
bis  subordinates.  1^  powers  which  they 
new  exercise  are  substantially  the  same  ai 
those  conferred  upon  them  by  the  Colonial 
Act  of  June  19,  1703,i  which  created  those 
offices.  Section  11  ot  the  General  Burineaa 
Law  was  a  re-enactment  ot  section  II  of  the 
Domestic  Commerce  Law  (Laws  1896,  c  37%, 
and  the  latter  was  substantially  a  le-enact- 
ment  of  section  IT  of  chapter  134  of  the 
Laws  of  1861,  which  act  created  (by  sectim 
16)  the  office  of  state  superintendent*  Sec- 
tion 11,  aa  enacted  in  1909,  was  amended 
<Ijtws  1910,  c.  187),  ao  aa  to  prescribe  ad- 


ditional spedOc  duties  of  ttw  state  superlii'  e 
tendent>  But  none  of  these  *ls  le^idattye  • 
In  diaracter,  and  the  enumeration  of  ch^a 
serves  rather  to  limit  than  to  enlarge  the 
meaning  of  the  clause,  giving  "general  su- 
pervision of  the  weights  •  •  •  in  use 
In  the  atate," 

If  the  '1ipe<lflcatlons"  bad  bemi  Issued  oa 
a  regulatlMi— that  Is,  a  law — we  might  hava 
been  called  upon  to  Inquire  whether  It  was 
a  proper  exerdsa  of  the  police  power,  or  was, 
as  plaintiff  contmds,  void,  because  arbitrary 
and  unreasonable,  or  because  it  was  discrim- 
inatory, or  as  interfering  with  Interstate 
commerce.  For  the  protection  of  the  federal 
Constitution  applies,  whatever  the  form  In 
which  the  legislative  power  of  the  atate  la 
exerted;  that  Is,  whether  it  be  by  a  Con- 
stitution, an  act  of  the  L^lalature,  or  an 
act  of  any  subordinate  Instrumentality  of 
the  state  oxerdslng  delegated  leglslattve  au- 
thority, like  an  ordinance  ot  a  municipality 
or  an  order  of  a  commission.  Great  North- 
em  Ry.  Co.  V.  Ulnnesota,  238  U.  &  840,  3S 
Sup.  Ct  TRS.  sg  L.  Ed.  1337;  Home  Tde- 
phone  &  Telegraph  Co.  t.  Los  Angeles,  227 
U.  S.  278,  286-288,  83  Sup.  CL  312,  67  U 
Ed.  SIO;  Oregon  RaUroad  &  NavigaUtxi  Col 
V.  ralrchlld,  224  D.  S.  SIO,  32  Sup.  Ct  K35,  G6 
L.  Ed.  863;  Grand  Trunk  West«n  Ry.  Co. 
V.  Etallroad  Commission  of  Indiana,  221  D.  8. 
400,  403,  31  Sup.  Ct  637,  65  L.  Ha.  786.  Bat 
alnce  the  "spedflcatlonB"  are  not  In  the  na- 
ture of  a  law  or  regulation,  the  prohibitions 
of  the  federal  Constitution  cannot  apply. 

Tbe  District  Court  did  not  err 
Ing  the  bill,  and  Its  Judgment  is 


>  Raport   apon   Vdshu    and   HManna,   by  John 
4)uliier    Adami,    Becrctarr    at  Btats,    FttruuT   U, 

ua,  p.  u>. 

*Ao  act  pauid  Pabraary  1.  1*H.  had  prortdtd 
4h>t  tlu  SecretUT  ol  Btit*  sboiild  be  «x  oOulo  Hat* 
••■lar  ot  wilabti  uid  meuuna  snd  tliat  "from  Uio* 
to  Udw,  u  oecatlon  may  nqulr«,"  "dds  aaalatant 
atata  uslgr"  mlsbt  ba  appointed.  Raport  upon 
WalsbU  ud  Ma*aar«a,  br  Jotm  Qnlnei  Adana,  ' 
Mtary  ot  Btata,  rabruar?  4  JSU,  p.  IM. 


•  "Hi  shall  vpoo  the  -m 
[MD,  firm,  oorporation  • 
ot  tba  Itate,  teit  or  callbrata  viigbti,  maaaoraa, 
willblDS  or  maaaurina  devlcaa  and  InHmmauta  or 
apparatui  iu«d  aa  itandardi  In  thi  atata.  Ha.  or 
bla  dcputlea  or  liu[>ectari  br  bla  dlrsetlaB.  iball 
at  leaat  one*  anaually  taat  all  loalia,  valfliti  and 
maaiurea  mad  in  ebecklna  tba  raaalpt  or  dlibuna- 
mant  of  iuppllea  In  irair  Inatltntion  nndar  tha  ]n- 
rlidlcUOD  of  Uie  fiacal  luperrlaor  of  atata  charlUas 
and  ha  ahall  raport  In  vrltlng  hli  Bndlnaa  to  aild 
flacal  superTlaor  and  to  tha  azacutlva  olSoar  ot 
the  Inatltutlon  ooncerned:  and  at  tin  raquiat  «f 
Mid  Dfllcen  the  auperintandsnt  of  valabti  and 
meaiuraa  ihall  appoint  In  writing  on*  or  mora  soa- 
plojia.  then  in  actual  Hrrlca,  ot  each  laitltntloo, 
who  ahall  act  aa  ipaelal  dapntlei  (or  thi  vurpoae 
ot  chacklns  ths  racolpt  or  dlaburicmant  ol  lap- 
pliaa.  Ba  iball  keep  a  completa  raoord  o(  th*  atand- 
ardi,  balancei  and  other  apparatsa  belonging  to 
tha  ilate  and  taki  rsoilpt  for  tha  laniB  from  bla 
auccewor  in  oDea.  He  iball  aaaually  during  the 
flrat  two  weak!  of  January  make  to  Iba  Laalila- 
tura  a  report  of  tha  vork  done  by  bli  offlee.  Tbe 
Stat*  auperlntendent,  or  bl*  daputlM  or  lupictMa 
br  bli  direction,  ihall  Inipect  aU  itandarda  oaad 
by  tbe  couDtlei  or  dtiaa  at  least  oaca  In  two  years 
and  ihall  keep  a  record  at  the  lania.  Hli  or  Ida 
deputlea  or  Inipectors  at  bla  dlreoUon,  aball  at 
leait  once  la  two  yean  visit  tk*  varloiu  olU«s  saS 
counties  ol  th*  itat*  In  order  to  Inepaet  tha  wortc 
ot  tha  local  lealan  and  In  tba  partormanoe  ot  soeh 
dntlei  ha  mar  ln*p«t  tha  wetghta,  naaaniaa,  baU 
ancc*  or  any  other  walking  pr  maaaoring  hvM* 
*        or  Mvorstteo." 
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BEAUMONT  v.  PRIBTO 


<Afraed  April  IT,  1919.    Dedded  May  i.  191S.) 
No.  303. 

1.  Appeal  and  Erbob  «s33e4— E^iuaBaAi'— 
Seabokablk  BrruRH. 

Motion  to  diamiw,  on  the  gronud  tbat  tbe 
writ  of  error  and  citation  were  not  made  return- 
able In  time,  denied,  on  tlie  ground  that,  u 
appellant  bad  color  of  authority  from  the  court 
and  a  judge  Uiereof,  Justice  will  be  better  aervad 
by  dealing  with  tlie  merits. 

2.  Vendor  ai*d  Pcbchabkb  ^=16(1)— Orras 
TO  SELi^-Con»TEB  Oftsb— EpracT, 

Right  of  plafntiir  to  hold  defendant  to  Qie 
terms  of  his  offer  to  sell  is  lost  hj  a  reply 
amounting  to  a  (Munter  offer,  with  different 
terms  aa  to  time  of  payment:  this  constituting  a 
nJectioQ  of  defendant's  offer,  which  cannot  be 
revived  bj  a  subsequent  tender  of  acceptance. 


Salt  by  Hartford  Beautnont,  asflignee  of 
W.  Borck,  agalBBt  Uanro  Prleto  and  others. 
Decree  for  plaintiff  was  reversed  by  the  Su- 
preme Coart  of  tbe  PhlUpplue  Islands,  and 
plaintiff  appeals  and  brings  error.    Affirmed. 

MeearB.  Joseph  D.  Snllivan  and  Tim- 
othy Ansberry,  both  of  Waahlngton,  D.  O., 
for  appellant  and  plaintiff  In  error. 

Messrs.  Alexander  Brltton  and  H.  W.  Tan 
Dyke,  both  of  Washington,  D.  0.,  for  appel- 
lees and  defendants  in  error. 

Mr.  JusUce  HOLMES  delivered  the  opin- 
ion of  the  ConrL 

3[1]  This  is  a  suit  for  the  specUIc  per- 
formance of  an  allied  contract  to  sell  land. 
■  The  court  of  first  Inatanc*  made  a  *decree 
for  the  plaintiff,  but  the  decree  was  reversed 
by  the  Supreme  Court  of  the  Philippine  Is- 
lands and  the  defendants  were  absolved  from 
tb«  complaint.  There  Is  a  motion  to  dis- 
miss, on  the  sronnd  that  the  writ  of  error 
and  dtatlon  were  not  made  returnable  In 
Ume.  But  without  golnt*  into  particulars,  as 
the  appellant  bad  color  of  authority  from  the 
oonrt  and  a  Judge  of  that  court,  it  appears 
to  us  that  Justice  will  be  better  served  by 
dealing  wttb  the  merits  of  the  ease.  See 
Southern  Pine  Co.  v.  Ward,  208  C.  8.  126, 
13T.  28  Sup.  Ct  239,  82  L.  Ed.  420. 

[1]  On  the  merits  the  only  question  Is 
whether  the  alleged  contract  was  made. 
The  first  msterial  step  was  the  fallowing 
offer,  dated  December  4,  l&ll: 

"Ur.  W.  Borck,  Real  Estate  Agent,  Manila, 
P.  L— Sir:  In  compliance  with  your  request  I 
herewith  give  yon  an  option  for  three  montha  to 


buy  tlie  proper^  of  Mr.  Benito  Ijegarda,  known 
as  the  Nagtaban  hsdenda,  situated  in  the  dis- 
trict of  Sampaloc,  Manila,  and  consistlug  of 
about  1,993,000  square  meters  of  land,  for  tb» 
price  of  Its  assessed  government  valuation.  B, 
Valdea." 

Tbere  is  no  dispute  that  tbe  assessed  gov- 
emment  valuation  wss  307,000  pesos,  that 
Legarda  owned  tbe  land  and  that  Valdes  bad 
power  to  make  the  offer.  On  January  17, 
1912.  Borck  wrote  to  Valdes: 

"In  reference  to  our  uegotiatiOQs  regarding" 
the  property  in  question,  "I  offer  to  purdiase 
said  proper^  for  the  sum  of  three  hundred  and 
■even  thousand  (807,000.00)  pesos,  Ph.  C,  cash, 
net  to  you,  payable  the  first  day  of  May  1912, 
or  before  and  with  delivery  of  a  torrens  title 
free  of  aU  encumbrances  as  taxes  and  other 
debts." 

There  was  dispute  about  the  admissibility 
of  this  letter  and  Its  being  signed,  but  we 
see  no  occasion  to  disturb  the  (pinion  of  tbe 
Supreme  Court  that  It  was  a  part  of  the 
transaction  and  was  admissible.  No  answer 
was  received,  and  on  January  19  Borck  wrote 
again,  saying  that  he  was  ready  to  purchase^ 
the  property  at  tbe  price  and  that  full  pay-X 
,meQt  would  be  made  on  or  before  'March  3,* 
provided  all  documents  In  connection  with 
the  hacienda  were  immediately  placed  at  his 
disposal  and  found  In  good  order.  On  Janu- 
sry  2S,  Borck  wrote  again  that  he  could  Im- 
prove the  condition  of  payment  and  would 
pay  ten  days  after  the  documents  had  been 
put  at  his  disposal  for  Inspection,  etc.,  and 
finally,  on  t'^ruary  28,  wrote  that  the  pric» 
wSB  ready  to  be  paid  over  and  requeetlnr 
notice  when  It  was  convenient  to  allow  In- 
spection of  all  papers.  Before  this  last  letter 
wss  written  Taldes  bad  indicated  that  he- 
regsrded  compliance  aa  an  open  question  by 
sa]rlng  in  conversation  that  be  wished  to- 
commoolcate  with  Mr.  Legarda.  Subsequent- 
ly conveyance  was  refused. 

The  letter  of  January  17  plainly  departed 
from  the  terms  of  tbe  offer  ss  to  the  time  of 
psyment  and  was,  as  it  wss  expressed  to  be, 
a  counter  offer.  In  the  langtiage  of  a  similar 
English  case: 

"Tbe  plaintiff  mode  an  offer  of  his  own 
■  *  *  and  he  thereby  rejected  the  offer  pr«- 
vionaly  made  by  the  defendanL  *  *  *  It  was- 
not  afterwards  competent  for  him  to  rerive  the 
proposal  of  the  defendant,  by  tendering  an  ac- 
ceptance of  it"  Hyde  v.  Wrench,  3  Beavan,. 
334;   Langdell,  Cont.  f  18. 

We  do  not  find  it  necessary  to  go  Into  the- 
discussion  of  Uie  later  communications, 
whliA  led  the  Supreme  Court  to  tbe  conclu- 
slon  thst  they  also  would  not  have  been  snffl- 
cient.  Tlie  right  to  hold  the  defendant  to- 
tbe  proposed  terms  by  a  word  of  assent  was 
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cone,  and  aAer  tliat  all  that  tb«  plalotUT 
«onId  do  was  to  make  an  offer  Id  bis  torn. 
It  would  need  a  ver;  mudi  stronger  caae  than 
tbla  to  Induca  na  to  reverse  tbe  decision  of 
the  court  below.  Cardona  t.  Quinones.  240 
O.  S.  83,  S8.  36  Snp.  CL  346,  60  U  Ed.  638. 
Judsment  afflrmed. 


no  u.  s.  161) 


No.  348. 

CointTS  ^=>40S(7)  —  RxTiKw  or  Diaraior 
OOUKT— Affxlj^ix  JuBiBDionos. 
Jarlsdictloii  of  the  I^trict  Coort  to  enter- 
tain the  cult  being  based  solely  on  the  ground 
that  it  was  one  arising  under  the  Oonstituticni 
and  tbe  laws  of  the  United  States,  the  Circuit 
Court  of  Appeals  has  no  jurisdiction  of  appeal 
dierdn;  exclusive  power  to  review  being,  on- 
.4er  Judicial  Cod^  II  128,  238  (Comp.  SL  H 
mOi  1215),  vested  in  tlie  Supreme  Court. 


Suit  between  tbe  Raton  Waterworks  Com- 
mny  and  the  Oity  of  Baton.  Appeal  was 
taken  from  tbe  District  Conrt  to  tbe  Circuit 
-Court  of  Appeala,  wblcb  certifles  tbe  qnesUon 
of  its  JurlsdlctloD.  QuestkKi  answered  In  the 
negatlTe. 

Mr.  Abram  J.  Bose,  of  New  York  City,  for 
Baton  Waterworha  Oo. 

Hr.  John  Htauy  Fry,  of  Denver,  Colo.,  for 
<Mj  of  Raton. 


Memorandnm  Opinion  b7  th«  CHI19' 
JUSTIOB. 

nia  certificate  states  tbat,  In  a  cause  peid-^ 
iag  before  It  on   appeal  from  tbe  Districts 
Court,  tbe  Jurisdiction  of  'the  court  below  to* 
entertain  tba  cause  on  ai^^cal  was  questl(»>ed 
on  tbe  ground  tbat  the  Judgment  of  tbe  Dis- 
trict Court   was   ezt^uslvely   susceptible  of 
being  reviewed  by  direct  appeal  to  tbla  court. 
The  certificate  further  states  that  the  partie* 
to  tlte  cause  la  tbe  district  court  were  both 
corporations  of  New  Mexico  and  tbe  Juris- 
diction of  the  EHstrlct  Court  to  entertain  tba 
suit  was  baaed  soi^y  upon  the  ground  tbat 
tt  was  one  arising  under  the  Constltutfon  aod 
laws  of  the  United  States. 

Resulting  from  these  condltlcms  tbe  ques- 
tion which  the  certificate  propounds  Is  Uds: 
"Has  tills  court  <the  Circuit  Court  of  Appeals) 
Jurisdiction  of  the  appeal?"  Tbe  solution  at 
the  question  is  free  from  difficulty,  since, 
whatever  at  one  time  may  have  been  the  basis 
for  besitanCT  concerning  tbe  question,  tba 
necessity  for  a  negative  answer  is  now  con- 
clusively manifest  as  tbe  result  of  a  line  of 
decisions  determining  that,  under  the  dr> 
cumstances  as  stated,  the  Circuit  Court  of 
Appeala  was  wlOiout  Jurisdiction  of  tbe  ap- 
peal as  the  ezdorfve  power  to  review  was 
vested  in  this  court.  Judicial  Code,  H  12S, 
238  (Act  Hardi  3,  1011,  c.  231,  36  Stat  1123, 
1167  [Comp.  St.  H  1120,  1215]);  Amerlcui 
Su^r  Refining  Oo.  v.  New  Orleans,  ISl  U.  S. 
277-281,  21  Sup.  Ct.  6J6,  45  L.  Ed.  859 ;  Hugn- 
ley  Manufacturing  Co.  v.  Oaletoa  Cotton 
MUls.  1S4  n.  S.  290,  29S,  22  Sup.  Ct  462,  46  L,. 
Ed.  646;  Onion  Planter's  Bank  t.  Memphis, 
189  U.  S.  71,  7S,  23  Sup.  Ct.  604,  47  I*  Ed. 
712;  Viauburg  v.  Waterworks  Co.,  202  D. 
S.  463,  46S,  26  SupL  CL  660,  60  L.  Ed.  1102; 
Carolina  Qlass  Co.  v.  South  Carolina.  240  U. 
S.  306,  318,  36  Sop.  Ct  293,  60  H  Bd.  668. 

A  negative  answo-  to  tbe  questlim  propound- 
ed Is  therefore  directed. 

And  It  Is  so  ordered. 
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UEUOaANDUH  DKOIBIONS 

MEMORANDUM  DECISIONS 

Disposed  op  at  October  Term,  I9I8 


No.  — .  Gix  parte  In  tlia  matter  of  Albert 
Hendt«l  DB  PKOPPEE.  March  8,  IWa  Oi^ 
der  or  admlMdon  vented,  the  oatne  of  the  ra- 
■pondeDt  to  ba  remoTed  ^m  the  n^ls,  and  the 
MTtifieate  erldenciiit;  hla  eDrollment  canceled. 
Hu  Court  ezpressea  Ita  tntefnl  ackuowledg- 
maiit  to  the  committee  of  the  bar  for  the  alecri- 
tj  with  which  the7  reapcoidad  to  tha  request  to 
Uka  charge  of  the  ■ubjeet-matter  of  the  rale 
wUdi  baa  betti  disposed  of  by  the  order  juat 
atated,  and  for  the  promptoesa,  Intellifenee,  and 
afBdency  with  which  the;  diachartad  thdr  dntr- 

(H*  O.  B.  lUI  ' 

No.  280.  John  B.  BOLI.ER,  plaintiff  In  er- 
ror, T.  O.  B.  COOLBI.  Mardi  17,  1918.  In 
error  to  the  Supreme  Conrt  of  Appeala  of  the 
State  ot  Virginia.  For  opinion  below,  aee  119 
Ta.  206,  80  S.  B.  136.  Mr.  John  B.  BoUer, 
of  HarrlaonburE,  Va.,  for  plaintiff  In  error. 
Diamlaaed  with  cocU,  poraoant  to  the  16th  rule^ 
on  motioD  of  Mr.  Gbnat  A.  Hammer  for  the  d*- 
tndant  Ib  emw. 
(HI  n.  8.  ra»  -•— ^ 

No.  29S.  J.  F.  HAZELTON  et  bL,  plalntiSa 
In  error,  t.  The  CITY  OF  ATIiANTA.  Mardi 
26t  1019.  In  error  to  the  Supreme  Court  of 
the  State  of  Georgia.  For  opinion  below,  aee 
UT  Ga.  207,  SS  S.  B.  202.  Mr.  James  K. 
Bines,  of  Atlanta,  Oa.,  for  plaintiffa  in  error. 
Dinnisaed  with  coats,  pursuant  to  the  ^xteeuth 
rale,  on  motion  of  Mr.  Walter  T.  Oolqnitt  for 
tha  defendant  in  errar. 

am  v.*.  an 

No.  864.  His  UNITED  STATBS,  appdlsnt^ 
V.  SHERIDAN-KIRK  CONTRAOT  COhlPA' 
NT;    and 

No.  8SS.  SHBRIDAN-KIIIK  OONTRAGT 
COMFANT,  appellant,  v.  The  UNITBD 
STATES.  March  28,  191».  Hr.  Attorney 
Qeneral,  for  the  United  States.  Messes.  Qeorge 
A.  King  and  WlUlam  B.  King,  both  ot  Wasb- 
tngton,  D.  C..  tor  appellee.  Dismissed  on  mo- 
tion of  connad  for  the  appeUanta. 

an  U.  B.  «>  ■^~" 

Na  —,  Or^nal.  Ex  parte:  In  ttaa  matter 
of  J.  A.  TRACT,  petitioner.  April  14,  1B19. 
Motion  for  leave  to  file  petition  for  a  writ  of 
habeas  corpua  denied.  See.  bIm).  249  U.  S.  O&l, 
88  Sap.  Ct  374,  63  L.  Ed.  768. 


Otttr.  8.  KT) 

No.  1TB.  Tbe  DENTER.  ft  RIO  GRANDE 
RAILROAD  OOMPANT,  plaintiff  in  emr.  t. 
James  R.  BAIRD.  April  14,  1919.  In  «in» 
to  the  Supreme  Court  of  tha  State  of  Utah. 
For  t^nion  below,  see  49  Utal),  S8,  162  Pac. 
79.  Measrs.  Waldemar  Van  Cott,  Edward  M. 
Allison,  Jr.,  and  William  D.  Biter,  all  of  Salt 
Lake  Qty,  Utah,  for  plaintiff  In  etrar. 
89  Sup.Ct.— 2S 


PER  CURIAM.  DismisMd  fw  i.  int  rf  Jo- 
riadiction  upon  the  authority  of  t«ctioD  ^T 
of  the  Judicial  Code  (Act  Mardi  S,  1911,  c.  231, 
86  Stat.  1166)  aa  amended  by  tbe  act  of  Scv 
tember  6.  1916,  <^p.  44S,  |  2,  89  Stat.  726 
(C<Hnp.  St.  1 1214). 

(M  O.  8.  an) 
No.  252.  Tha  SBATTE.B  BI^iOTBIO  OOM- 
PANT at  aL,  appellanta,  t.  The  CITT  OF  SE- 
ATTLE) et  aL  April  14,  191ft  In  error  to 
the  District  Court  of  the  United  State*  for  tha 
Weatera  District  of  WaahlnKton.  Hr.  Jamea 
B.  Howe,  of  Seattle,  Wash.,  for  appeUsnta. 
Dismlsaed,  with  ooata,  on  motion  of  coanaal  tor 
tbe  appelUnta. 

"""™"  (US  u.  &  m) 

No.  297.  Minerva  B,  CBUZAN,  Administra- 
trix, etc,  plaintiff  In  error,  t.  NEW  TORE 
CENTRAL  A  HUDSON  BIVBB  BAJLBOAD 
OOMPANT.  April  14,  1919.  In  error  to  tha 
Superior  Court  ot  the  State  of  MsssachvsettM. 
Fm  opinion  below,  see  2ST  Ussa.  594,  U6  N. 
B.  879.  Mr.  H.  La  Bue  Brown,  of  Boston, 
Maas.,  for  plaintiff  in  error.  Mr.  Lowell  A. 
Mayberry,  of  Boaton,  Mass.,  tor  defendant  la 
error.    DismiMed,  ptf  stipulation. 

B«  O,  B.  on 
No.  802.  SANBORN-CUrriNO  OOMPA- 
NT, appellant,  t.  T.  A.  PAINE,  aa  traete«^  ete. 
April  14,  1919.  Appeal  from  the  United  Statea 
Circuit  Court  of  Appeala  tor  the  Ninth  Circuit. 
Fw  opinion  below,  see  244  Fed.  072,  157  a  a 
A.  12a  Mr.  Q.  O.  Fulton,  <4  Astoria.  Or., 
for  appellant  Diamissed  wilii  eoata^  w  motion 
of  counsel  tor  the  awetlant 


No.  807.  ALAMEDA  MINING  OOMPANT, 
plaintiff  in  error,  v.  SUCCESS  MINING  OOM- 
PANT. AprU  14.  1919.  In  error  to  the  Su- 
preme Court  of  the  State  of  Idaho.  For  opin- 
ion below,  see  29  Idaho,  818,  101  Pac.  862. 
Mr.  John  P.  Gray,  of  Coor  D'Aleua,  Idaho, 
for  plaintiff  in  error.  Hr.  Jamea  F.  Ailahle, 
of  Opur  D'Alene,  Idaho,  for  defendant  In  er- 
ror.   Diamissed  with  ctwb,  per  stipulation. 


(MO.  B.6ID 
No.  814.  GREAT  NORTHERN  RAILWAY 
COMPANT  et  al.,  plaintiffa  in  error,  v.  MIN- 
NEAPOLIS CIVIC  *  COMMERCE  ASSOCI- 
ATION et  al.  April  14,  1919.  In  error  to 
the  Snpreme  Court  of  the  State  of  Hlnneaota, 
For  opinions  below,  arm  187  Minn.  10,  168  N. 
W.  294;  187  HInn.  10,  VB2  N.  W.  689.  Mr. 
B.  a  Lindley,  of  St.  Paul,  Minn.,  for  plalntUta 
In  error.  Mr.  Frank  J.  Morley,  ot  Wnncapolta, 
Minn.,  for  defendant  in  emr.    Dismlaaad  witb 
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No.  704.  E.  E.  ODEN,  Sheriff  of  Allen  Par^ 
Ish,  LouUiana,  plalutiff  U  error,  ».  A.  V.  COCO, 
Attoroer  Qeueral  of  LouisiaDa.  April  14,  1919. 
In  error  b>  th«  Supreme  Court  oF  I.ouiaiana. 
For  opinion  below,  see  143  La.  718,  79  South. 
287.  Messra.  Cline  ft  Bell  and  T.  A.  Edwards, 
all  of  Lake  Charles,  La.,  for  plaintiff  in  error. 
Mr.  A,  V.  Coco,  of  New  Orleans,  La.,  for  de- 
ilendant  in  oror. 

PER  CURIAM.  Dismissed  for  the  want  irf 
Inrisdictlon  upon  tho  authority  irf  (1)  Farrell 
T.  O'Brien,  199  U.  8.  89,  100.  25  Sup.  Ct.  T27, 
00  I&  Ed.  101 ;  Empire  State-Idabo  Mining  Oo. 
T.  Hanley,  205  U.  S.  225,  232,  27  Sup.  Ct.  476, 
61  U  Ed.  779;  Goodrich  y.  Ferris,  214  U.  S. 
71,  7«,  20  Sup.  Ct  680,  63  L.  Ed.  914;  Brolan 
tr.  United  Statcat  236  U.  S.  216,  218,  35  Sup. 
Ct  285,  60  L.  Ed.  644;  (2)  Consolidated  Tum- 
pika  Co.  T.  Norfolk,  etc..  Ry.  Co.,  228  U.  S. 
G&6,  699.  33  Sup.  Ct  605,  57  L.  Bd.  982 ;  Mu- 
nicipal Secuntlea  CorporaldoD  t.  Kansas  City, 
246  U.  S.  63,  68,  88  Sup.  Ct.  224.  62  L.  Ed. 
678;  BUby  t.  Stewart,  246  U.  8.  265,  267, 
88  Sup.  Ct  264.  62  L.  Ed.  701. 

(M9  v.  8.  til)  '  ■ 

No.  835.  ST.  LOUIS,  IRON  MOUNTAIN 
ft  SOUTHERN  RAILWAY  COMPANY,  plain- 
till  In  error,  v.  H.  T.  TRUE,  Jr.  April  14, 
1919.  For  opinion  below,  see  176  Pac.  768. 
Meaara.  Edward  J.  ^hite,  of  8t  Loaia,  Mo., 
and  Thomaa  B.  Pryor,  of  Fort  Smith,  Ark.,  for 
plaintiff  In  error.  Mr.  I^nia  E.  Riddle,  of 
Tulsa,  OkL,  for  defendant  In  error.  FetlClrai  for 
a  writ  of  certiorari  to  tho  Suprema  Court  of 
the  SUte  of  Oklahoma  denied. 


(1«  tJ.  S.  Ill) 

No,  888.  Stewart  A.  HEWETTT.  petitioner, 
f.  The  STATE  OP  WASHINGTON.  April 
14,  1919.  For  opinion  below,  see  173  Pac.  726. 
Mr.  Eannli  Taylor,  of  Waahington,  D.  C,  for 
petitioner.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Wash- 
Itiston  denied. 

(fa  tr.  B.  «ii) 

No.  890.  Rtha  DAVIS,  nSe  Hctton,  petition* 
•r,  T.  Mlea  R.  THOMPSON  et  al.  April  14. 
IWO.  For  opinion  below,  see  177  Paa  67. 
Mr.  E.  3.  Tan  Court,  of  Eufaula,  Okl.,  for  peti- 
doner.  Maiara.  Oool  8.  Ramsey,  of  Muakogee, 
OkL,  and  Wm.  M  Matthews,  of  Okmulgee.  OkJ., 
for  reapondeuts.  Petition  for  a  writ  of  certi- 
orari to  the  Supreme  Court  of  the  State  of 
Oklahoma  denied. 

a»  D.  B.  (U) 

No.  900.  0  B  LIVE  STOCK  COMPANY, 
petitioner,  t.  CHOSBYTON  INDEPENDENT 
SCHOOL  DISXEICT.  April  14.  191ft  For 
opinltm  below,  see  254  Fed.  763.  Petition  for  a 
writ  of  ceatiomri  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Olrcnit  denied. 

m'V.B.mt 

No.  911.  Maud  MORRISON,  administratrix, 
•te,  petitioner,  y.  CHICAGO,  MILWAUKEE 
ft  ST.  PAUL  RAILWAY  COMPANY.  April 
14,  1919.  For  opinion  below,  see  175  Pair.  325. 
Messra.  Plummer  ft  Larin,  H.  G.  Klnzel,  and  O. 
C.  Moore,  all  of  Sp<Aene,  Wash.,  (or  petitiMier. 
Mr-  GooFKO  W.  Kort^  of  Seattle,  Wash.  (Mt.  | 


H.  H.  Field,  of  Chicago,  IH.,  of  coanaeR,  for  re- 
spondent. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Washington 
denied. 

■        "  (MS  V.  e.  at} 

No.  923.  W.  C  WELCH  and  Liraie  Welch, 
petitioners,  ▼.  Ge<«ge  W.  KIRBY,  adminiatra- 
tor,  etc.  April  14,  1919.  For  opinion  below,  see 
265  Fed.  451.  Mr.  I.  N.  Wataon,  of  Kansas 
Qty,  Mo.,  for  petitioners.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied. 

(tis  LI.  a.  G»t} 
No.  924.  George  D.  HORNING,  petitioner, 
T.  The  DISTRICT  OP  COLUMBIA.  April 
14,  1919.  Petition  for  a  writ  ot  certiorari  to 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia granted. 

"""~°"  (Ui  u.  8.  an 

No.  925.  Chriatoffer  HANNEVIG  and  Vid- 
kunn  Johnson,  aa  Hannevlg  ft  Johnsen,  ped- 
dMien,  Y.  R.  W.  J.  SUTHERLAND  ft  COM- 
PANY. April  14,  1919.  For  opinion  below, 
■ee  256  Fed.  445.  See,  also,  249  U.  S.  537,  30 
Sup.  Ot.  291,  03  L  Ed.  — .  Messrs.  Frederic 
R.  Coudert  end  Howard  Thayer  KiDgsbury, 
both  of  New  York  City,  for  petitionera.  Peti- 
tion for  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeala  for  the  Second  Circuit 
denied. 

(Hi  V.  9.  tm 

No.  928.  Roy  J.  BISHOP,  administrator,  etc, 
petitioner.  ».  John  H.  HUNGATB,  executor, 
etc,  et  aL  April  14,  1919.  Mr.  Thomaa  E.  D. 
Bradley,  of  Chicago,  III.,  for  petitioner,  Mr, 
Felix  T.  Hughes,  of  Keokuk,  Iowa,  for  ra- 
spondents.  Petition  for  a  writ  of  certiorari  t» 
the  United  States  Circoit^Court  of  Appeala  tor 
the  Seventh  Circuit  denied.  For  opinion  be- 
low, see  Laawell  t.  Hungate,  2S6  Fed.  630, 

ai»  V.  s.  <u> 
No.  941.  HASSAN  ABDU  et  al.,  petitione«. 
y.  The  NIGRETIA.  etc.  April  14.  1919.  For 
opinion  below,  see  256  Fed.  66.  Mr.  Silas  B. 
Aitell,  of  New  York  Oity.  for  petitioDers. 
Messra.  L.  De  Grove  Potter  and  Jobn  JI.  Wool- 
sey.  both  of  New  York  City,  for  respondent. 
Petition  for  a  writ  of  certiorari  to  Oie  United 
States  Circuit  Court  of  Appeala  for  the  Se» 
ond  Circuit  denied. 

°"°~"  a*»  O.  8.  Mt) 

No.  043.  T.  M  DUCHE  ft  SONS,  Limited, 
petitioner,  v.  American  schooner  JOHN  TWO- 
HY.  etc  April  14,  1919.  For  opinion  below, 
aee  256  Fed.  224.  Petition  for  a  writ  of  eertio- 
red  to  the  United  States  Circuit  Court  of  i^ 
peals  for  the  Third  Olrcnit  granted. 

"~^~  (Mi  TT.  8.  CB) 

No.  982.    Oeorgs  J.  WAGCWEB  et  aL,  plain. 

tllh  in  error,  v.  "Ou  CSTX  OF  LA  GRANDB:, 

Oregon,  et  at    A^rU  16,  1919.    In  error  to  Uw 

Supreme  Court  of  the  State  of  Oregon.  For 
opinion  below,  see  80  Or.  192,  173  I*nc.  .^Oi, 
Mr.  Will  R.  King,  of  Wriehington,  D.  C,  for 
defendant  in  rrror.  Docl;"tr>d  and  diamisspd. 
on  tnoiion  of  Mr.  W  tl  It.  K  ng  for  the  dcfend- 


.A^iOOglC 


ituo 


VeUOBANDUM  DECISIONS 


He.  804.  UHITBD  STATE8  JITDSUTt  & 
enAKAHIT  OOHPANT,  plaintiff  In  srror, 

Hm  htatb  or  Oklahoma  et  aL  April  16, 

UL9.  Sm^  alMi,  16S  Pa&  234.  Mr.  C.  B. 
Amm,  ol  Oklahoma  Cltr,  Okl.,  for  plaintiff  Id 
error.  Mr.  S.  P.  Fre«aiiiK.  of  Oklahoma  Clt7. 
OU.,  tor  defendant  In  error.  Expiration  of  the 
tem»  of  office  of  B.  L.  Williama.  coTem^; 
J.  L.  Lyon,  as  secretary  of  itate:  E.  B.  How- 
ard, aa  auditor;  Frank  Gault,  as  preiident  of 
die  Board  of  ABilcQltnre  of  the  State  of  Okla- 
homa, msgeated,  and  appearance  of  J.  B.  A. 
Bobertaon,  governor;  Joe  S.  Morria.  aa  secre- 
tary of  state ;  F.  C.  Garter,  aa  auditor ;  and 
J.  W.  Whltehnrat,  aa  president  of  the  Board 
of  Agriculture  of  the  State  of  Oklahoma,  aa 
patties  plalntlBa  In  error,  filed  and  entered,  pts 
stipulation,  and  on  motion  of  Mr.  C.  B,  Ames 
for  the  plaintiffs  In  error. 

<IU  TI.  B.  EM)  -a"^-- 

No.  22,  Original.  The  STATE  OF  TENNES- 
SEE, complainant,  t.  The  STATE  OF  AB- 
KANSAS  et  al.  April  21,  1919.  Messrs. 
Frank  M.  Thompson,  of  Chattanooga,  Tenn., 
and  Bamette  E.  Mosea,  of  Memphis,  Tenn.,  for 
complainant.  Mr.  W.  J.  LAmb,  of  Osceola, 
Ark,,  for  respondent. 

PER  CURIAM,  Bill  dismissed  with  costs  for 
want  of  equity  on  the  authority  of  Jackson  t. 
United  Statea.  230  V.  S.  1,  53  Snp.  CL  1011. 
S7  L,  Ed.  1863,  Hoihes  v.  United  States,  230 
U.  S.  24,  88  Sup.  Ct  1019.  67  L.  Ed.  1374,  46 
L.  R,  A.  (N.  S.)  624.  and  Gubbins  v.  Mississippi 
River  Oommlsslon,  241  n.  S.  361,  36  Sup.  Ct. 
<m,  W  Ii.  Bd,  1011. 

(M»  U.  B.  B8J)  ™— 

No.  26,  Ortftlnel.  Ex  parte  In  the  matter  of 
Robert  H.  THORBDRN,  petltianer.  April  21, 
1919.  Petition  for  mandamuB.  Rule  to  show 
canse  dlscharfed  and  petition  diwnisaed.  LeitT* 
to  file  sapplementary  petition  denied.  See,  also, 
2S0  U.  S.  — ,  39  Snp.  Ct  21,  63  L.  Ed.  — . 

(i«  D.  8.  at)  ■^^^ 

No.  80.  John  E.  COCHNOWBR,  appellant, 
*,  The  UNITED  STATES.  April  21,  1919. 
Appeal  from  the  Court  of  Claims.  Messrs.  L, 
T.  Michener,  of  Weshinfton,  D.  C,  and  WD- 
liam  B.  Russell,  of  New  York  City,  for  appel- 
lanL  Mr.  Attorney  General,  for  the  United 
States.  It  is  hereby  ordered  that  the  judgment 
in  this  ease  entered  on  January  13.  1919  (248 
U.  S.  406,  39  Sup.  Ct.  137,  63  L.  Ed.  328,  which 
rerersea  judgment,  61  Ct  CI-  461)  be,  and  the 
same  la  hereby,  rotated  so  as  to  cause  the  fol- 
lowing to  be  substituted  therefor:  Tliia  cauae 
came  on  to  be  heard  oa  the  transcript  of  the 
record  from  the  Court  of  Claims,  and  was  ar- 
fued  by  counseL  On  consideration  whereof,  It 
is  now  here  ordered  and  adjudged  by  this  court 
that  the  judgment  of  the  said  Court  of  Claims 
in  this  cause  be,  and  the  same  la  hereby,  re- 
rerved.  and  that  thia  cause  be,  and  the  same 
is  hereby,  remanded  to  the  said  Court  of  Claims 
witb  directions  to  enter  a  judgment  for  the 
dalmant  for  compensation  for  bia  tervices  at 
the  rate  of  one  dollar  per  day  from  the  (irM  of 
July,  1910,  to  the  thirtieth  of  June,  1013,  In- 
dusive;  that  la,  so  aa  to  make  up  Uie  difference 
between  tbs  tatr  dollars  per  day  actually   r*- 


Mtved  during  the  period  stated  and  the  Its 
dollars  per  day  which  it  la  adjudged  he  was 
entitled  to  reodya  dnrlnf  the  said  period. 


No.  94.  ST.  LOUIS.  IRON  MOUNTAIN  A 
SOUTHERN  RAILWAY  COMPANY  et  al 
appellants,  v.  The  SOUTHERN  COTTON  OIL 
COMPANY;   and 

No.  86.  ST.  LOUIS  SOUTHWESTERN 
RAILWAY  COMPANY  et  al.,  appelUnta,  v. 
The  SOUTHERN  COTTON  OIL  COMPANY. 
April  21,  1919.  For  former  opinion,  see  249 
C.  S.  134,  39  Sup.  Ct  237,  63  L  Ed.  517. 
Messrs.  J.  M.  Moore  and  George  A.  McConnell, 
both  of  Little  Rock,  Ark.,  for  appeUanta.  Mo- 
tion to  modify  decree  In  these  caaea  denied. 

■"'■■  ■  UU  U.  8.  U*) 

No.  163.  CENTRAL  OF  GEORGIA  RAIL- 
WAY COMPANY,  plaintiff  In  error,  v.  WU- 
liam  A.  WRIGHT,  Comptroller  General,  etc, 
April  21,  1919.  For  former  opluiou,  sec  248 
U.  S.  626,  39  Sup.  Ct  181,  63  L.  Bd.  401,  whidi 
rererses  146  Ga,  406,  91  S.  E.  471.  Messrs. 
A.  R.  L^wton  and  T.  M.  Connlngham,  both  of 
Savannah,  Ga.,  for  plaintilT  in  error.  Messrs. 
John  C.  Hart  of  Atlanta.  Ga.,  and  Samnel  H. 
Sibley,  of  Union  Point  Ga..  for  defendant  In 
error.  The  application  to  file  petition  for  re- 
hearing ia  allowed  and  the  rehearing  is  granted 
In  so  far  aa  the  validity  of  the  tax  in  question 
is  involved  In  or  depends  upon  the  charters  of 
the  Southwestern  and  the  Muskogee  Railroad 
and  the  subsequent  relevant  legislation.  Aa  to 
all  other  questions  in  the  case,  therefore,  the 
request  for  leave  to  flle  the  application  for 
rehearing  Is  denied  and  the  case  for  rehearing, 
limited  as  above  stat«d.  Is  ordered  restored  to 
the  docket  for  reargnment 


No.  186.  OKLAHOMA  GIN  COHPANT, 
plaintiff  in  error,  v.  The  STATE  OF  OKLA- 
HOMA, and 

No.  494.  The  OKLAHOMA  OPERATING 
COMPANY,  appellant  v.  J.  E.  LOVE  et  aL, 
etc.  April  21.  1919.  See,  also,  168  Pac.  629. 
Mr.  0.  B.  Ames,  of  Oklahoma  City,  Okl.,  far 
appeUant  Mr.  S.  P.  Freellng,  Atty.  Gen.,  for 
Stats  of  Oklahoma.  It  Is  ordered  that  these 
cases  be  restored  to  the  docket  for  reargtusant 

'  (W  17.  fl.  E») 

No.  202.  SOUTHERN  OREGON  COM< 
PANT,  appellant  v.  Tbe  UNITED  STATSa 
April  21,  1919.  For  opinion  below,  set  241 
Fed.  16,  154  C.  a  A.  16.  See,  also,  2S0  U.  S. 
— ,  89  Sup.  Ct  6,  63  I*  Bd.  — .  Mr.  J«bn 
M.  Oearin,  of  Portland,  Or.,  for  appellant.  Mr. 
Attorney  General,  for  the  United  States.  Ap- 
peal from  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  considering  the 
suggestion  made  to  the  court  by  the  parties  to 
the  above-entitled  cause,  that  all  matters  of 
difference  between  them  arising  out  of  the  sub- 
ject matter  of  this  litigation  have  been  satis- 
factorily adjusted  and  settled  pursuant  to  the 
provtsions  of  the  act  of  Congress  approved  Feb- 
ruary 26,  1919,  entitled  "An  act  to  accept  from 
the  Southern  Oregon  Company,  s  corporatioB 
organised  under  the  laws  of  t'      ~  *  ~ 


"^?.'W1g?r 
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(on,  ■  NcoDTsymiMt  of  tha  Uncli  cruitcd  to 
the  State  of  Oragwi  by  the  act  approved  March 
8,  1869,  entitled  'An  act  granting  ]an:js  to  the 
State  of  Oregon  to  aid  In  the  construction  oX  a 
military  wagon  rood  from  the  navigable  waters 
of  Cooa  Baj  to  Roaeburg,  In  aaid  state,'  com- 
monly known  >a  the  Coo*  Bay  Wagon  Road 
grant,  to  provide  for  the  diapodtion  of  aaid 
laoda,  and  for  other  purpooea,"  and,  further, 
oonalderlug  the  joint  motion  by  the  aaid  parties 
to  remand  the  cauae.  It  is  bcreby  ordered  that 
this  cause  he,  and  the  aame  is  hereby,  remanded 
to  the  district  court,  with  authority  in  that 
court  to  modify  the  final  decree  in  the  cause  so 
aa  to  carry  into  effect  the  aaid  act  of  Congress 
of  Febniary  26, 1910. 

aov.  a-tm  ' 

No.  82a  James  A.  MURRAT,  plaintiff  In 
error,  ».  KENTUCKY  TRACTION  &  TEB- 
MINAL  COMPANY.  April  21,  1019.  In  er- 
ror to  the  Circuit  Court  of  Frauiclin  County, 
State  of  Kentucky.  For  opinion  in  Court  of 
Appeals,  eee  176  Ky.  5S3,  195  S.  W.  1119.  Mr. 
T.  L.  Bdelen,  of  Frankfort.  Ky.,  for  plaintiff 
In  error.  DiamiBaed  with  costa,  on  motion  at 
conneel  tor  the  plaintiff  in  error. 

<MS  tJ,  8.  8H)  == 

No.  BBS.  The  CENTRAL  TRUST  COM- 
PANY OF  NEW  YORK  et  aL,  petitionerg,  t, 
He  TKXAS  COMPANY.  April  21,  1919. 
For  opinion  below,  sec  250  Fed.  742.  163  C.  O. 
A.  74.  Mr.  H.  H.  Garwood,  of  Houaton,  Tez., 
for  petitionen.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  «t 
Appeals  for  the  Fifth  Circuit  denied. 

(MS  n.  B.  WT)  »— =— " 

No.  860.  PIDBUTT  TITLE  A  TRUST 
COMPANY,  ancillary  administrator,  etc.,  peti- 
tioner, V.  The  DUBOIS  ELECTRIC  COM- 
PANY. April  21,  1919.  For  opinion  below, 
•ee  2S3  Ped.  987.  Meson.  Jamea  R.  Sterrett, 
>f.  W.  Acheaon,  Jr.,  and  Cbarlea  Alvin  Jones, 
all  of  Plttaburgh,  Pa.,  for  petitioner.  The  mo- 
tion to  rrinstate  the  petition  for  certiorari,  fn 
accordance  with  the  reaervation  to  that  effect 
in  the  order  of  March  24,  1919  (249  U-  S.  tiOe, 
39  Sup.  Ct  290,  63  L.  EM.  — )  is  nllowed.  ft 
ia  ordered  that  the  writ  of  certiorari  be,  and 
the  same  ia  hereby,  granted. 

(U9  TJ.  a.  ni)  •  •  " 

No.  868.  Harry  B.  DUANE  and  Ginlcr  Gro- 
cery Company,  petitioners,  t.  The  MER- 
CHANTS LKGAL  STAMP  COMPANY  et  al ; 

No.  860.  Harry  B.  DUANE.  petitioner.  ». 
The  MERCHANTS  LEGAL  STAMP  COM- 
PANY et  fll.  April  21.  1019.  For  opinion  be- 
low, see  231  MasB.  113,  120  N.  E.  370.  Mr. 
Boyd  B.  Jones,  of  Boston,  Mass.,  for  petition- 
er. Mr.  Anson  M.  Lyman,  of  Boston,  Mr^s.,  for 
respondent*.  Petition  for  writs  of  ciTtiorari  to 
the  Supreme  Judicial  Court  of  the  State  ot 
Maaaachusetts  denied. 

(M»  V,  a.  at)  ' 

No.  898.  The  UNITED  STATES  of  Ameri- 
ca on  the  relation  of  Verdine  R.  HALL,  peti- 
tioner, T.  rranldin  K.  LANE,  Secretary  of  the 
Interior.     April    21,    1919.     Mr.    Patrick    H. 


Loughrao,  ot  WasUngton,  D.  O.,  for  petitioiwr. 
Mr.  Ales  C.  Eiuf,  Sol.  Gen.,  of  Atlanta,  Oft, 
for  respondent  Petition  for  a  writ  of  eertio- 
raii  to  the  Court  of  Appeals  «t  the  District 
of   Columbia  denied. 


No.  908.  E.  A.  LAUGHTER,  petitioner,  w. 
The  UNITED  STATES  of  America;   and 

No.  909.  E.  A.  LAUGHTER  and  W.  N.  Flah- 
er,  petitioners,  t.  The  UNITED  STATES  of 
America.  April  21.  1919.  Messrs.  Frank  S. 
Elgin  and  A.  B.  Qalloway,  both  of  Hemphia, 
Tenn.,  for  petitioner.  Messrs.  Alex  C.  King, 
SoL  Oen.,  of  AUanta,  Ga.,  and  William  L. 
Frietaon,  Asst.  Atty.  Gen.,  for  the  Unlteit 
States.  Petition  for  writs  of  certiorari  to  the 
United  States  Circuit  Court  ot  Appeals  for  the 
Sixth  Circuit  denied.  For  opinion  below,  so* 
2C9  Fed.  0-i. 

''™=-  (tt>  U.  8.  <11> 

Mo.   927.     Evnlyn   CHARLTON,   administr*- 

^,  otc.  petitioner,  v.  CHESAPEAKE  & 
OHIO  RAILWAY  COMPANY.  April  21,  191>. 
For  opinion  below,  see  250  Fed.  9S3,  Mr.  John 
Winston  Itesd,  of  Newport  News,  Va.,  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeal* 
for  the  Fourth  Circuit  denied. 

°^°    ^  (zts  o.  a.  n*> 

No.  934.  Eli  O.  FIIANKENSTEIN.  peti- 
tioner. T.  Carl  M.  JACOIJS,  trustee,  etc.  April 
21,  1919.  Messrs.  beotley  &  Meate,  ot  Cin- 
cinnnti.  Ohio,  tor  petitioner.  Messrs.  De  Camp 
&  Sutpbin,  Walter  A.  De  Camp,  and  George  B. 
Moormann,  all  of  Cincinnati,  Ohio,  tor  respond- 
ent Jacobs.  Messrs.  Sidoey  G.  Strieker,  of 
Cincinnati,  Obio,  and  Saul  S.  Myers,  ot  New 
York  City,  tor  Oers  MUls.  Petition  for  a  writ 
of  certiorari  to  tbe  United  States  Circuit  Court 
of  Appeala  for  the  Sixth  Circuit  denied.  For 
opinion  below,  aee  In  n  Diamond's  Estate,  250 
Fed.  7a 

""""^  Utt  U.  &  M4> 

No.  93G.  Charles  McKNIGHT,  petitioner,  v. 
The  UNITED  STATES  ot  America.  April  21. 
1910.  For  opinion  below,  see  252  Fed.  SST. 
Messrs.  Benjamin  B.  Blakeney  and  James  H. 
Msxey,  both  of  Tulsa,  Olil.,  for  petitioner. 
Messrs.  Alex.  C.  King,  Sol.  Gen.,  ot  Atlanta, 
Qa.,  and  William  I-.  Frierson,  Assist.  Atty.  Gen.. 
for  the  United  States.  Petition  for  a  writ  of 
certiorari  to  tbe  United  States  Circnit  Conrt 
ot  Appeals  for  tbe  Eighth  Circuit  denied. 

^■'™'  (»49  O.  S.  SU> 

No.  &in.  Edna  M.  RAWLS.  petitioner,  t. 
Tbe  PENN  MLTr.\L  MFR  IXSURANCB 
CCMI'ANY  OF  r-HlLADEI^PHlA.  April  21, 
1910.  For  opinion  below,  see  25,"!  Fed.  725. 
Messrs.  Jobn  S.  Miiiwell  and  George  C.  Bedell, 
both  of  Jacksonville,  FIs.,  for  petitioner.  Pe- 
tition tor  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  tor  the  Fiftb 
Circuit  denied. 

(IIS  o.  s.  an 

No.  940.  The  UNITED  STATES,  petitioner, 
V.  NORTHERN  PACIFIC  RAILWAY  COM- 
PANY. April  21,  1919.  For  opinion  below,  aee 
255  Fed.  665.  Petition  for  a  writ  of  certii*- 
rari  to  the  United  States  CSreuit  Court  of  Ap- 
peals tor  the  Eighth  Circuit  granted.   -^  _  ,  ., 


tam  HEMOBAMDUU  DBOISIOira 

ON  tt.  B.  «l> 

N«.  804.  W.  D.  BDNTRO,  petlUonw,  t. 
Obulea  OLmNTINB  et  ■!.  April  21,  l&ld. 
For  opiDion  below,  see  ITS  Pnc.  119.  Henrs. 
Napoleon  B.  Uszej  and  John  B.  Campbell,  both 
of  Hiukogea,  Okl.,  for  pettUonar.  MetHrw. 
WlUlain  W.  Noffiinfer  and  Qeo.  8.  Ranuaj. 
both  of  Muikogee,  Okl.,  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  Supreme 
Oonit  of  the  State  of  OUahoma  denied. 


<2<*  n.  B.  UTJ 

No.  997.  Frederick  J,  MACLEOD  and  Ever- 
ett B.  Stone,  constftatinK  The  Public  Serv- 
ice CoDiDiiesiob  of  HaasacbuaettB,  petitioners, 
T.  NEW  ENGLAND  TELEPHONE  &  TELE- 
GRAPH COMPANT.  April  21,  1919.  Tor 
opinion  below,  aee  122  N.  E.  567.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Judicial  Coart 
of  the  State  of  MeaMcbiiBetta  granted. 

CW  D.  8.  aU)  «— ^— 

No.  079.  Max  MANSON,  petldoDer,  t.  Bar- 
rr  S.  UESIBOV,  trustee,  etc.  et  al.  April  21, 
191ft.  For  opinion  below,  aee  2S4  Fed.  799. 
Petition  for  a  writ  of  certiorari  to  the  United 
Statea  Circmit  Court  of  Appeala  for  the  Third 
Circuit  denied. 


No.  2,  original.  COMMONWEALTH  OF 
VIRGINIA,  complainant,  v.  STATE  Of 
WEST  VIRGINIA.  April  28, 1919.  See,  also, 
246  n.  S.  SGS,  38  Sup.  Ct.  400,  62  L.  Ed.  8S3. 
Slessn.  Wm.  A.  Anderson  ot  Lexington,  Va., 
Holmes  Conrad,  of  Winchester,  Va.,  Randolph 
Harrison,  of  Lexington,  Va.,  and  Samuel  W. 
Williams,  of  Itosnoice,  Va.,  for  complainant. 
Meaare.  W.  Molloben,  G.  W.  McClintic,  and 
C.  W.  Mar,  aU  of  Cheileston,  W.  Va,,  Chaa. 
E.  Hogg,  of  Point  Pleasant,  W.  Vs..  J.  O. 
Oaiilale,  of  WeahinKton,  D.  C,  and  John  C. 
Spooner,  of  New  York  City,  for  respondent. 
Motion  for  the  appointment  of  receivers  and 
of  a  special  niaater.  The  motion  for  the  np- 
pointment  of  rectivera  and  of  a  speoal  master 
la  denied. 


No.  202.  SOUTHERN  OREGON  COMPA- 
NT. appellant,  v.  The  UNITED  STATES. 
April  28,  1910.  Sec,  also,  249  U.  S.  689.  39 
Sup.  Ct  S87.  83  L.  Ed.  — .  Mr.  John  M 
Gearin,  of  Portland.  Or.,  for  complainant. 
Mr.  Alez  G.  King.  Sol.  Gen.,  of  Atlanta,  Qa., 
for  the  United  States.  Mandate  granted,  on 
motion  of  Mr.  Solicitor  General  King  for  the 
appellee. 

(M  V.  a.  tm 

No.  277.  The  PUBLIC  UTILITIHS  COM- 
MISSION FOR  STATE  OF  KANSAS  et  al., 
af>peIlantB.  v.  John  M.  LANDON,  i 
of  the  Kansas  Natural  Gaa  Company  et  al 

No.  829.    KANSAS  CITT,  MISSOURI, 
appellants,  v.  John  M.  LANDON, 


No.  330.  KANSAS  CITT  GAS  COMPANT 
•t  al.,  appellants,  v.  KANSAS  NATURAL  GAS 
COMPANT  et  al.:    and 

No.  353.  The  PUBLIC  UnLTTIES  COM- 
MISSION for  STATE  OF  KANSAS  et  aL, 
appellanta,  v.  John  M.  LANDON,  as  receiver, 
•tc,  at  al.  April  2S.  1019.  Appeals  from  the 
District  Conrt  of  iha  United  StaUs  for  ths 


District  of  Kansas.  Mr.  3.  W.  Dana,  of  Kan- 
sas Oltj,  Mo.,  for  Kansas  City  Gas  Co.  aad 
others.  Mr.  Charles  Blood  Smith,  of  Topekk, 
Ksn.,  for  Fidelity  Title  ft  Traat  Co.  Mt. 
Floyd  B.  Harper,  of  Leavenworth,  Kan.  (Mr- 
Thomas  F.  Doran.  of  Topefca.  B^.,  of  coun- 
sel), for  Leavenworth,  light.  Heat  ft  Power 
Co.  Meaara.  John  H.  Atwood,  of  Kansas  City, 
Ho.,  Robert  Stone,  of  Topeka,  Kan.,  and  Ches- 
ter I.  Long,  of  Wichita.  Kan.,  for  Landon. 
Mr.  John  J.  Jones,  of  Cbanute.  Kan.,  for  Sbar- 
itt  Messrs.  R  A.  Brown,  of  St.  Joseph,  Mo., 
and  T.  S.  Salathlel,  of  Independence,  Kan.,  for 
Kanaas  Natural  Gas  Co.  Mr.  J.  M.  Chaliss, 
of  Atchison,  Kan.  (Mr.  W.  P.  Waggener,  of 
Atchison,  Kan.,  of  counsel),  for  Atchiaon  Rail- 
way, Light  ft  Power  Co.  Mr.  Charles  A.  Loom- 
la,  of  Kanaaa  City,  Mo.,  for  petitioners  and 
appellees.  In  these  cases  tt  is  ordered  that 
the  decree  entered  March  17,  1919  (240  D.  S. 
286.  39  Sup.  Ct.  263.  63  L.  Ed.  577),  be  vacated 
and  decree  now  entered  aa  follows:  The  de- 
crees below  are  reversed  and  the  cause  is  re- 
manded to  the  trial  court  with  directions  to 
hear  it  anew  and  determine  all  the  Issues  in- 
volved, including  tboae  arising  on  the  several 
bills,  cross  bills,  and  answers  in  the  nature 
of  cross  bills,  in  conformity  with  the  views 
expressed  in  the  opinion  of  this  court;  and 
to  take  such  further  proceedings  aa  may  bs 
appropriate  and  consistent  with  such  opinion. 
All  temporary  injunctions  in  force  at  the  tim« 
of  the  entry  of  the  decrees  from  which  appeals 
were  taken  bere  shall  be  continued  in  forca 
until  otherwise  ordered.  The  costa  In  this 
court  wUl  be  paid  one-half  by  John  M.  Lan- 
don, receiver  of  the  Kansas  Natural  Gaa  Com- 
pany, and  the  remainder  sbsU  be  paid,  one-third 
by  each  of  the  three  groups  of  appellants. 

(141  D.  B.  Ml) 
No.  388.  Webb  C.  HATES,  plaintiff  in  error, 
T.  The  HOCKING  VALLET  RAILWAY  COM- 
PANT. April  28,  1919.  In  error  to  the  Su- 
preme Court  of  the  State  of  Ohio.  For  opin- 
ion betow,  aee  96  Ohio  St.  698.  118  N.  B.  1083. 
Mr.  Cbas.  A.  Seiders,  of  Toledo,  Ohio,  for  plain- 
tiff in  error.  Messrs.  John  F.  Wilson,  of  Co- 
lumbus, Ohio,  and  Uoyd  T.  Williams,  of  Toledo, 
Ohio  (Messrs.  Wilson  ft  Rector,  of  Columbus, 
Ohio,  and  Brown,  Geddes,  Schmeltaa  ft  Wil- 
liams, of  Toledo,  Ohio,  of  counsel),  for  defend- 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  Farrell  v. 
O'Brien.  199  U.  S,  88.  100,  25  Sup.  Ct.  727, 
50  L.  Ed.  101;  Empire  State-Idaho  Mining 
Co.  V.  Hanley,  205  U,  a  225,  232,  27  Sup.  Ct. 
476,  61  L  Ed.  779;  Goodrich  v.  Ferris,  214 
U.  S.  71,  79,  29  Sup.  CL  580,  63  L.  Ed.  014; 
Brolan  t.  United  States,  236  U.  S.  216,  218, 
35  Sup.  Ot  285.  60  L.  Ed.  644. 


(218  U.  8.  EBl) 
No.  604.  FENTRESS  COAL  ft  COKB 
COMPANT.  plaintiff  In  error,  v.  Beecher  EL- 
MORE. AprU  28,  1019.  In  error  to  the  Dis- 
trict Court  of  the  United  States  for  the  Mid- 
dle District  of  Tenuesaee.  Mr.  W.  It.  Miller, 
of  Chattanooga,  Tenn.,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  jo- 
risdiction  upon  the  authority  of  Aspen  Mining 
ft  Smelting  Co.  t.  Billings,  180  ,U.  , ~ 
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M  8np.  Ct  4.  ST  K  Ed.  986;  Brown  t.  Alton 
Water  Oa.,  222  U.  8.  325.  32  Sup.  Ct  U»,  NJ 
L.  Bd.  221;  Metropolitan  Water  Co.  t.  Eaw 
VaUer  Diatrict,  2ZS  D.  S.  BIS,  32  Sop.  Ct.  246, 
S«  L.  Ed.  S33;  Union  Trust  Co.  t.  Weitbua, 
228  D.  S.  519,  33  Sup.  Ct  BOS,  07  L.  Ed.  947; 
Shapiro  t.  United  States,  235  V.  S.  412,  3S 
Sup.  Ct  122,  S9  L.  Ed.  261.  See  Omaha  Baam 
tron  Store  Co.  t.  Molina  Plow  Co.,  244  U.  8. 
eSO,  37  Sap.  Ct  743,  fll  L  Ed.  13T1. 


OttD.  B.IU) 

No.  «44.  B.  r.  MEHABG,  plaintiff  In  error, 
T.  ALASAHA  POWER  COMPANY.  April 
28,  1919.  Id  error  to  the  Supreme  Court  of 
the  State  of  Alabama.  For  opinion  below,  lee 
78  South.  909.  Mewrs.  Thomas  W.  Martin,  of 
UoDtgomery,  Ala.,  and  O.  R.  Hood,  of  Qadaden, 
Ala.  (Mcasra.  Knox,  Acker,  Dlion  &  Sims,  of 
Talladeia,  Ala.,  and  Percy,  Benuers  &  Burr,  of 
Birmingham,  Ala.,  of  counsel),  for  defendant  In 

PER  CURIAM.  DIsmlued  for  want  of  Ju- 
rledlction  upon  the  authority  of  section  237 
«f  the  Judicial  Code  (Act  March  8,  1911,  - 
231,  36  Stat  1156),  aa  amended  by  the  act 
September  6,  1016,  chap.  443,  |  2,  89  Stat 
726  (Comp.  St  |  1214). 


(Ml  O.  a.  t>T) 

No.  803.  Thomas  P.  KENNET.  si  stlminta- 
tiator,  etc.,  petitioner,  t.  SUPREME  LODGE 
OF  THE  WORLD.  LOYAL  ORDER  OF 
MOOSE.  April  28,  1919.  For  opinion  below, 
■ee  286  HI.  188,  120  N.  K  631.  Petition  for 
■  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Illinoia  (ranted. 


<M  V.  a.  «U) 

No.  000.  W.  T.  HALLOWELL,  petitioner, 
Tha  UNITED  STATES  of  America.  April 
28,  1919.  For  opinion  below,  see  2S3  Fed. 
665.  Menra.  Edwin  E.  Heckbert  and  Willian 
P.  Ridiardeon.  both  of  Portland,  Or.,  for  ped- 
tioner.  Mr.  Claude  R.  Porter,  of  Centervme, 
Iowa,  and  Mr.  Assietant  Attorney  Oeoeral,  for 
the  United  Stales.  Petition  for  a  writ  of  certio- 
rari to  the  United  Statea  Qrcult  Court  of  Ap- 
peals for  tha  Ninth  Clrcolt  denied. 


(t4f  U.  8.  tin 

No.  933.  Walter  L.  ROSS,  as  recetver  of  To- 
ledo, St  Louis  &■  Western  Railroad  Company, 
petitioner,  t.  Pearl  I.  SCHOOLEY,  adminia- 
tratrii,  etc.  April  2S,  1919.  For  opinioc 
low,  aee  257  Fed.  290.  Messrs.  Charles  A. 
Schmettan,  of  Toledo,  Oblo,  and  C.  E.  Pope,  of 
Bast  St  Louia,  111.,  for  petitioner.  Petition 
for  a  writ  of  certiorari  to  the  United  Sutea 
Circuit  Court  of  Appeals  for  the  Seventh  Qr- 
enlt  denied. 

<Ht  U.  B.  EM) 

Na  964.  BERLIN  MILLS  COMPANY,  peU- 
doii*r,T.  PROOTER&  GAMBLE  COMPANY. 
April  2S,  1919.  For  opinion  below,  see  256 
Fed.  23.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeala  for 
tha  Second  Circuit  (ranted. 


(UctTcmi, 
(M  D.  ■.«») 

N&  972.  ILLINOIS  CENTRAIi  BAII^ 
BOAD  COMPANY,  petitioaer,  t.  FIRST 
TRUST  COMPANY ; 

No.  978.  CHICAGO  ft  NORTB  WESTEBM 
RAILWAY  COMPANT.  petitioner,  *.  FIRST 
TRUST  COMPANY;    and 

974.  NORTHERN  PACIFIC  RAIL- 
WAY COMPANY,  petitioner,  t.  FIRST 
TRUST  COMPANY.  April  28,  1919.  For 
opinion  below,  see  252  Fed.  965.  Meaara. 
Chariei  A.  Belsell,  of  Fort  Dodge,  Iowa,  and 
iamea  C.  Davis,  of  Chicago,  111.,  for  petitlonera. 
Mr.  Denia  M.  Kelleher,  of  Fort  Dodge,  Iowa, 
for  respondent  Petition  for  writs  of  certiorari 
to  the  United  States  Circuit  Court  of  AppeaU 
for  the  Eighth  Circuit  denied. 


<»•  O.  8.  OS) 
No.  999.  Eliiabeth  A.  PENDLETON,  ad- 
ministratrix of  William  Bailey,  deceased,  appel- 
lant, T.  The  UNITED  STATES.  April  28, 
1919.  Appeal  from  the  Court  of  Claims.  Mr. 
Alex  C.  King,  Sol.  Gen.,  of  Atiaota,  Qa.,  for  the 
United  States.  Dociuted  and  dismissed,  on  mo- 
tion of  Mr.  Solicitor  General  King  for  the  ap- 


No.  343.  Robert  L.  COLEMAN,  aa  admiula- 
trator,  et  al.,  appellants,  v.  The  UNITED 
STATES.  April  29,  1919.  Mr.  H.  T.  New- 
comb,  of  New  York  City,  for  appellants.  Mr. 
Alei  C.  King,  Sol.  Oen.,  of  Atlanta,  Qa.,  for 
the  United  States.  Death  of  Robert  L.  Cole- 
man suggested,  and  ordered  that  causa  proceed 
in  the  name  of  surviving  appellant  on  motioa 
ot  Ur.  H.  T.  Newcomb  for  the  appallanta. 


(m  u.  s.  on 
No.  386.  OCCIDENTAL  CONSTRUCTION 
COMPANY,  plalnUff  in  error,  v.  The  UNITED 
STATES  of  America.  April  30,  1919.  In  er- 
ror to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  For  opinion  b^ 
low,  see  245  Fed.  S17,  158  C.  C.  A.  167.  IHs- 
missed,  on  authority  of  counsel  for  the  pUiotiS 


(M>  U.  B.  U4J 

N&  — ,  Original  Ex  parte  In  tbe  matter  ot 

MECCANO,  Limited,  petitioner.     May  6,  1019. 

Motion  for  leave  to  file  petition  for  a  writ  of 

or  a  writ  of  probibitioD  denied 


(M  O.  B.  US) 
No.  835.  Dan  B.  ZIMMERMAN,  plalntIS  in 
errwr.  v.  CORSON  COUNTY.  SOUTH  DA- 
KOTA, et  al.  May  6.  1919.  In  error  to  tha 
Supreme  Court  of  the  State  of  South  Dakota. 
For  opinion  below,  aee  39  S.  D.  187,  163  N.  W. 
711.  Mr.  William  G.  Porter,  of  Aberdeen,  S. 
D.,  for  plaintiff  In  error.  Mr.  Clarence  O.  Cald- 
well,  of   Slous  Falls,   S.   D^   fw  defendant  In 

PER  CURIAM.  Dismissed  for  want  of  ]n- 
riadlction  upon  the  authority  of  (1)  secdon  ^T 
of  the  Jodidal  Coda  <Act  Mardi  S,  1911,  e. 


MKMDRANDnU  DECISIONS 


SSI,  86  Stat  lltse),  u  amended  by  the  act  of 
September  8,  I&IS  (ch.  44S,  |  2,  !J9  Stat  720 
[Camp.  St.  I  1214]) ;  (2)  Conoolidated  Turn- 
pike Co.  V.  Norfolk,  etc,  By.  Co.,  228  U.  R.  326, 
S34,  S8  Sup.  Ct.  510,  ST  L.  Ed.  807 :  St  L«uii 
A  San  FruidBCo  B.  R.  Co.  t.  Sbepherd,  240 
tl.  S.  240,  241,  38  Sup.  Ct  274,  SO  L.  Kd.  622 ; 
BUbr  et  bL  v.  Stewart.  246  n.  S.  256,  257,  38 
Sup.  Ct  264,  62  L.  Ed.  701. 


Qit  V.  fl.  M> 

No.  868.  IX)niSIANA  WESTERN  HAIL- 
ROAD  COMPANY,  plaintiff  in  error,  v.  The 
CITY  OF  CROWLEY,  May  6,  1918.  In  er- 
ror to  the  Supreme  Court  of  the  State  of  Louia- 
Uua.  For  opinion  below,  ace  142  La.  640,  77 
Soutb.  486.  Meaars.  George  Denegre  and  Vic- 
tor LeoTT,  both  of  New  Orleana,  La.,  Philip  8. 
Pu(h,  of  Crowley,  La.,  and  Honry  H.  ChafCe, 
•t  New  Orleans,  La.,  for  plaintiff  in  error. 

PER  CURIAM.  Dismlsaed  for  want  of  Ja- 
rledicdon  upou  the  authority  of  (1)  Conaulidated 
Turnpike  Co.  *.  Norfotk.  etc.,  Ry.  Co.,  228  0. 
S.  596,  69D,  33  Sup.  Ct  605,  57  L.  Ed.  &S2 ; 
Uunldpal  Securities  Co rpn ration  t.  Kanaaa 
City,  246  C,  S.  63,  69.  38  Sup.  Ct  224,  62 
L.  Bd.  579;  Bilby  v.  Stewart,  240  U.  8.  255. 
267,  38  Sup.  Ct.  264,  62  L.  Ed.  701;  (2) 
Steama  t.  Minnesnta  ex  rel.  Marr,  17B  U.  8. 
223,  21  Sap.  Ct  73.  45  L.  Ed.  162:  Board  of 
Liquidation  v.  Louislann  ex  rel.  Wilder,  179 
V.  S.  622,  21  Sap.  Ct.  2C3.  45  L.  Ed.  347. 


(M  a.  a.  tm 

No.  882.  SOUTHERN  PACIFIC  COM- 
PANY, plalntiir  in  error,  t.  J.  V.  TERRY. 
Ubt  S,  191S.  In  error  Co  the  Saprcme  Court 
of  the  State  of  California :   and 

No.  383.  SOUTHERN  PACIFIC  COM- 
PANY, plaintiff  in  error,  ».  J.  V.  TERRY.  In 
error  to  the  District  Court  of  Appeal,  Second 
AppeDate  IMBtriet,  State  of  Callfomio.  For 
opinion  below,  eee  34  Cal.  App.  330,  169  Pac. 
86.  See.  alM,  176  Cal.  C84.  169  Pac.  854. 
Henra.  Henry  T.  Gase  and  WUUam  I.  Gil- 
bert, botb  of  Lob  Angeles.  Cal.,  for  plalndlF  fit 
error.  Mr.  Frederick  S.  Tyler,  of  Washington, 
D.  C-i  for  defendant  in  error. 

PE>R  CURIAM.  Dismiaaed  for  want  of  Jurls- 
^ctlou  upon  tbe  authority  of  aection  237  of 
tiie  Judicial  Code  (Act  Klarch  3.  1911.  c.  231, 
86  Stat.  1166).  aa  amended  by  tbe  act  of  Sep- 
tember 6.  1916.  chap.  443,  |  2,  39  Stat  726 
(Coop.  St  I  1214). 


(W  U.  8.00 

No.  899.  Enriqne  Florea  KIAGON  and  Ricar- 
do  Florea  MaBon,  petitioners,  v.  The  UNITED 
STATES  of  America.  Mny  6.  1019.  For  opin- 
ion below,  see  248  Fed.  201,  160  C.  C.  A.  279. 
Petition  for  a  writ  of  certiorari  to  the  United 
State*  Circuit  Court  of  Appeals  for  the  Ninth 
Orcult  denied. 


No.  920.  Frank  C.  THORNTON  and  The 
dereland  Stamping  and  Tool  Company,  plain- 
tiffs in  error,  t.  Tbomu  J.  DUFFY  and  Her- 
bert Li  Eliot,  membeia  of  end  compoaing  the 
Indnatrial  0(Hnmi*ai<m  of  Obio.    May  6,  1919. 


Interlocutory  Injunction  granted  upon  tbe  (1^ 
ing  of  bond  in  tbe  lum  of  9L,000,  to  be  appnw 
ed  by  the  clerk  of  this  court. 

(!19  U.  S.  tu> 
No.  906.  MISSISSIPPI  CENTRAL  RAIL- 
ROAD  COMPANY,  petitioner,  v.  Laura  LOTT, 
adminlBtratriz,  etc.  May  fi,  191B.  For  opinion 
below,  see  80  South.  277.  Petition  for  a  writ 
of  certiwarl  to  Supreme  Court  of  the  State  ol 
Miasissippl  denied. 

(M  V.  8.  no 
No.  968.  Jamea  DORSEY,  petitioner,  t.  The 
UNITED  STATES  of  America.  May  5,  1919. 
PetltioD  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied. 

"  CH  U.  a.  916) 

No.  969.  Dennis  KELLEY  et  al.,  petltlonerv, 
V.  The  UNITED  STATES  of  America.  May 
B,  1919.  Petition  for  a  writ  of  certiorari  to 
the  United  Statea  Circuit  Court  ol  Appeals  for 
the  Sixth   Circuit  denied,     li'or  opimun  below. 

Me  268  Fed.  392.     

"  (2!»  U.  S.  «•> 

No.  963.  Helen  K.  KINNEY,  pedtkmer,  t. 
OAHU  SUGAR  COMPANY,  Limited.  May 
6.  191ft.  For  opinion  lielow,  see  255  Fed.  732. 
Petition  tor  a  writ  of  certiorari  to  tbe  United 
States  Orcult  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 

ita  V.  8.  IHT) 
Na  984.  Clarence  H.  VENNER,  etc.,  peti- 
tioner, T.  NEW  YORK  CENTRAL  &  HUD- 
SON RIVER  RAILROAD  COMPANY  et  al. 
Ma;  6,  1919.  Fur  opinion  below,  see  177  App. 
Div.  206,  164  N.  Y.  Supp.  626.  Petition  for 
a  writ  ot  certiorari  to  the  Supreme  Court  of 
tbe  State  of  New  York  denied. 


(3I»  U.  8.  817) 

No.  &SS.  D;  W.  ENSLEN,  petitioner,  v.  Tbe 
MECHANICS  &  METALS  NATIONAL 
BANK  OF  THE  CITY  OF  NEW  YORK. 
May  6,  1919.  For  opinion  below,  see  265  Fed. 
1^7.  Petition  for  a  writ  of  certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for  tbe 
£lfth  Orcuit  denied. 

^^"^  aa  u,  8.  617) 

No.  987.  Edward  THOMPSON  and  Albert 
Ingr&da,  petitioncre.  v.  The  UNITED  STATES 
of  America.  May  5,  1919.  For  opinion  below, 
see  256  Fed.  G16.  Petition  for  a  writ  of  cei> 
tiorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  denied. 

~~~"  tU»  D.  a.  MT) 

No.  992.  Julias  T.  SMIETANKA,  as  «4- 
lector  of  internal  revenue,  etc.,  petitioner,  v, 
AMERICAN  STEEL  Et>UNDRIES.  May  6, 
1919.  Mr.  Alex.  C  King,  SoL  Gen.,  of  Atianta, 
Ge.,  and  William  L.  Frierson,  Asst  Atty.  Gen. 
MesBTs.  Max  Pam  and  Harr;  Boyd  Burd,  botb 
of  Chicago,  111.,  for  respondent  Petition  (or 
■  writ  of  certiorari  to  the  United  Statea  Circuit 
Court  (rf  Appeals  (or  tbe  SBventh  Circuit  de- 
nied. 


.A^iOOglC 
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No.  89S.  UNION  SULPHUR  COMPANY. 
pnitloiier,  T.  FREBPORT  TEIXAS  COMPA- 
NZ.  May  5,  1919.  For  opinion  below,  m«  25S 
Fed.  861.  Petition  for  a  writ  of  certiorari  to 
the  United  SUtM  Qrcuit  Court  of  Appeal*  ftw 
the  Third  Circuit  denied. 


opinion  below,  aee  286  Fed.  203:  Petition  for  a 
writ  of  certioTBri  to  the  United  St&tea  Clrmit 
Court  of  Appeals  tar  the  FUth  Circuit  deniad. 


(■•ILI.CU) 

No.  lOOa  SeniT  W.  GORDON  et  aL,  ped- 
tiraers,  v.  TBJl  Steamahip  CUBADIST,  Har- 
rr  Ii.  Michelaon,  claimant.    Hay  5,  iSOA    For 


No.  lOOtt.  Albert  S.  BURIJiSON, 
ter  Qeaeral,  appellaut  t.  Thomae  B.  DEMPCT 
et  aL  Ma;  6,  1919.  Uotion  to  continiie  aupcr- 
■edeaa    and     tampwazr     fnJnHntinn     1b     tonm 


■jGoogle 


BALL  ENGINBERIKa  CO.  r.  J.  Q.  WHITE  A  00.  393 

The  Ball  EnttoMring  Gompanr,  ■  Ulasoorl 
corporation,  brought  thla  action  agaliut  J. 
O.  White  ft  Co.,  Incorporatect,  a  Connecticut 
corporation,    in   the  United  Statea  DUtrtct 


Decided  May  19, 


No,  227. 

1.  Uifmo   Statu  «s>76  —  Pubuo  Wokks 
ConTBAOT— Abahdonmbrt— RiQHT  lo  Take 

OVIK  EqUIPUXKT. 
Provision  of  contract  for  public  works  that 
In  case  of  its  annulment  the  United  Statea  may, 
at  a  valuation  to  be  fixed  by  the  engineer,  take 
over  any  equipment  in  use  In  the  prosecution 
of  the  work,  gives  it  no  right  to  so  take  over 
the  propertT  of  another  engaged  in  the  work. 

2.  UniTED  States  4=369— Tobt— Implication 
or  Contract. 

Implication  ot  a  contract  that  the  United 
States   would   pay   for   B.'s   implementa,   which 
must  be  the  basis  of  its  liability  under  the  Fifth 
Amendment,    is   rebutted,    and    its  liability,   if 
any,  is  in  tort,  for  which  it  haa  not  consented 
to   be   sued,   where  on   annulment   of 
with  H.  for  public  worke,  end  making  of  o 
tract   with   W.    for   completion    thereof,    it 
request  of  W.,  knowing  of  B.'s  claim  of  own 
ship  of  implements  on  the  grounds,  but  not  o 
ceding  B.'s  title,  took  them  under  a  clause  In 
contract  with  H.,  and  turned  them  over  to  1 
crediting  their  value  on   its  contract  with  H., 
and  advising  W.  that  the  United  States  would 
not,  under  any  circumstancea,  be  held  liable  for 
the  seizure 

3.  United  States  «=71— Cohtraotob  with 
United  States—Riouts  and  IdASiuTiES. 

W.,  with  whom  the  United  Statea  contract- 
ed for  completion  of  public  works,  after  annul' 
ment  of  contract  with  H.  for  doing  the  work, 
having,  with  knowledge  of  the  facta,  procured 
the  United  States  to  take  implements  belonging 
to  B.  on  the  premises,  and  let  It  use  tbem,  is 
liable  to  B.  therefor;  the  United  States,  while 
claiming  the  right  to  take  them  under  the  con- 
tract with  IT.,  crediting  H.  therewith,  advising 
W.  that  the  United  States  would  not,  under  any 
drcnmstancea,  be  held  liable  for  the  adzate. 

On  Writ  of  Certiorari  to  the  United  Statea 
Circuit  Court  ot  Appeals  for  the  Second  Clr- 
colt 

ActloD  by  the  Ball  Engineering  Compaiir 
against  J.  G.  White  &  Co.  Jtidgment  for  de- 
fendant teas  affirmed  by  the  Circuit  Court  of 
Appeals  (241  Fed.  9S»,  UM  0.  a  A.  661),  and 
plaintiff  brings  certiorari.    Beversed. 

Mr.  William  M.  Parke,  of  New  York 
City,  and  Messrs.  Charles  D.  Lockwood  and 
Homer  S.  Cummlngs,  both  of  Stamford, 
Conn.,  for  petitioner. 

Messrs.  Harry  W.  Reynolds,  or  Hartford, 
Conn.,  J.  Kemp.  Bartlett,  of  BalUmore,  Md., 
and  Le%vls  Sperry,  of  Hartford,  Conn.,  for  re- 
spondent 


damages  for  *the  alleged  conversion  of  a  con-l 
tractor's  plant  and  equipment,  which  tras 
prepared  for  use  in  prosecuting  the  work  of 
constructing  lock  and  dam  No.  6,  on  the  Trin- 
ity river.  In  the  state  of  Texas,  and  all  of 
which,  includlUK  buildings,  were  located  up- 
on the  site  of  the  lock  and  dam  at  the  time 
of  the  alleged  conrersion.  The  action  was 
tried  before  a  referee,  designated  under  the 
Connecticut  practice  a  committee.  Two 
trials  were  had,  the  first  resulting  In  a  judg- 
ment In  favor  of  the  plaintiff  for  the  value  of 
the  converted  property.  212  Fed.  1009. 
That  Judgment  was  reversed  by  the  Circuit 
Court  of  Appeals  (J.  G.  White  &  Co.  t.  Ball 
Engineering  Co.,  223  Fed.  618,  139  C.  C  A 
2S6),  and  a  new  trial  ordered  which  took 
place  before  the  same  committee,  and  upon 
the  same  evidence  and  the  same  findings  of 
fact.  In  order  to  conform  to  the  decision  of 
the  Circuit  Court  ot  Appeals,  Judgment  was 
rendered  in  favor  of  the  defendant,  and  this 
was  affirmed  by  the  Circuit  Court  of  Appeals 
on  the  authority  of  its  prior  decision.  241 
Fed.  989,  154  C.  C.  A  661.  The  case  is  here 
upon  writ  of  certiorari. 

The  United  Statea  flied  its  brief  amicus 
curls,  contending  that  the  decision  of  the 
Circuit  Court  ot  Appeals  to  the  effect  that 
the  United  States  is  liable  under  the  Tucker 
Act  (Act  March  3,  1887,  c.  359,  24  Stat.  505) 
when  property  of  a  third  person  Is  taken  by 
one  of  Its  agents,  under  the  circumstancea 
disclosed,  was  erroneous. 

The  material  facts  are: 

On  July  10,  1906,  the  United  States  enter- 
ed Into  a  contract  with  the  Hubbard  Build- 
ing &  Kealtf  Company  to  construct  lock  and 
dam  No.  6  on  the  Trinity  river,  Texas. 

A  partnership  composed  of  George  A.  Car- 
den  and  P.  D.  0.  Ball,  known  as  the  Ball- 
Carden  Company,  in  the  year  1908  placed  a 
considerable  amount  of  property,  consisting 
of  materials,  machinery  and  tools,  on  the 
site  of  the  lock  and  dam  No.  6,  and  used  them 
In  constmctlng  the  lock  and  dam  until  the 
month  of  May,  1909. 

This  partnership  was  dissolved  in  April  orn 
May,  1009,  *and  discontinued  the  work  there-<F 
tofore  carried  on  by  it  in  the  construction 
of  the  lock  and  dam.  Garden  transferred  all 
his  Interest  to  Ball,  who,  under  the  name  ot 
the  Ball  Engineering  Company,  continued  the 
work  until  on  or  about  September  8,  1909. 

It  does  not  appear  under  what  drcnm- 
stances  the  Ball-Carden  Company  or  Ball 
operating  as  the  Ball  Engineering  Company 
undertook  the  performance  of  the  work. 

Od  September  8,  1909,  work  upon  said  loc^ 
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and  dam  was  abandoned;  on  Octobw  22, 
1B08.  tlie  governnient  annulled  tbe  contract 
with  the  Hubbard  Company,  pursuant  to  its 
■provisions. 

On  April  2,  1910,  tbe  Ball  Engineering 
Company  was  organized  under  tbe  laws  of 
Missouri,  and  P.  D.  C.  Ball  transferred  to  it 
all  of  tbe  property  mentioned  in  tbe  com- 
plaint 

The  United  States  entered  Into  a  contract 
with  the  defendant  J.  O.  Wbite  &  Co.  on 
June  e,  I&IO,  to  complete  tbe  construction 
of  tbe  lock  and  dam.  Prior  to  tbe  making 
of  the  contract  tbe  defendant  attempted, 
wltbout  success,  to  agree  with  tbe  Ball  Com- 
jpany  for  tbe  purchase  or  rental  of  tbe  per- 
£onal  property,  etc.,  specified  In  tbe  com- 
plaint On  June  22,  1810,  tbe  government 
notlded  tbe  defendant  that  the  Hubbard 
Company  bad  been  directed  to  move  all  prop- 
erty at  lock  and  dam  No.  6,  except  certain 
:speclfled  Items,  and  determined  tbe  valua- 
tion of  tbe  same  at  fll,S78,  and  fixed  a 
iinonthly  rmtaX  of  |380  therefor  from  tbe 
eovenunent  to  tbe  defendant  and  also  fixed 
a  valuation  upon  tbe  material,  etc.,  at  tbe 
1  lock  site  and  notified  the  defendant  to  take 
such  of  it  as  it  deemed  proper,  at  such  val- 
uations respectively.  The  Ball  Company  re- 
fused to  assent  to  either  valuation.  On  July 
18,  IdlO,  tbe  defeadant  receipted  to  tbe  Unit- 
ed States  for  tbe  articles  constituting  the 
construction  plant,  and  for  such  of  the  ma- 
terials as  It  was  willing  to  and  did  receive. 


valued  by  it  at  {11,678,  which  amount  was 
credited  on  account  of  tbe  Hubbard  Compa- 
ny ;  but  tbe  United  States  neither  paid,  nor 
credited  the  purchase  price  or  rental  of  tbe 
property  to  tbe  Bali  Company. 

The  United  States  professed  to  act  under 
section  33  of  the  contract  with  tlte  Hubbard 
Company,  wbicb  reads: 

"AonulmeDt— In  case  of  the  aDnnlment  of 
this  contract  na  conditionally  provided  for  In 
the  form  of  cootrsct  adopted  and  used  by  the 
engioeerins  departmeat  of  the  army,  the  United 
States  Bball  have  tbe  tight  to  take  possession 
of,  wherever  they  may  be,  and  to  retain  all 
materials,  tools,  bulldingi,  tramways,  cars,  etc., 
or  an;  part  or  parts  of  same,  prepared  for  use 
or  in  nse  in  the  prosecutioD  of  tbe  work,  to- 
gether with  any  or  all  leases,  rights  of  way  or 
quarry  privileges,  under  purchase,  at  a  valua- 
tion to  be  determined  by  the  engineer  officer  in 

Tile  government  would  not  allow  the  Ball 
Company  to  take  possession  of  any  of  the 
property  used  in  the  construction  of  the  lock 
and  dam.  This  property  the  United  States 
leased  to  the  defendant,  who  used  tbe  same 
In  completing  tbe  work,  and  thereafter  re- 
turned all  of  it  to  tbe  government  except  of 
course,  sucb  material  as  bad  been  used  In 


Tbe  government  inserted  the  following 
stipulation  in  Its  contract  with  the  J.  G. 
White  &  Co.,  Inc.: 

"If  so  requested  in  writing  by  the  contractor, 
the  United  States  will  exercise  tbe  right  confer- 
red by  paragraph  33  of  the  specificatioos  form- 
ing part  of  the  annulled  contract  with  the  Hub- 
bard Building  &  Realty  Company,  to  take  pos- 
aession  of  and  retain  all  materials,  tools,  build- 
ings, tramways,  cars,  etc.,  or  aay  part  or  parts 
of  the  same  prepared  lor  use  or  in  use  in  the 
proaecutlon  of  the  work  at  a  valuation  to  be 
determined  by  the  engineer  officer  in  charge,  and 
the  contractor  for  the  completion  of  the  work 
will  be  permitted  to  use  such  plant  and  material  2 
in  the  "prosecution  of  the  work,  for  which  he  " 
will  be  charged  a  fair  rental  or  purchase  value, 
to  be  determin<.<d  by  the  engineer  officer  In  charge. 
It  must,  however,  be  clearly  understood  that 
since  the  ownership  of  tbe  above-mentioned 
plant  and  materials  is  not  free  from  doubt  tbe 
United  States  does  not  undertake  to  transfer 
title,  does  not  guarantee  peaceable  possession 
and  oninterrupted  use,  and  will  not  defend  any 
action  or  writ  tbat  may  be  instituted  against 
the  contractor  concerning  the  same,  nor  be  re- 
sponsible for  nor  assume  any  expenses  or  cost 
in  connection  therewith.  Nothing  that  may  re- 
sult from  the  exercise  of  tbe  above-mentioned 
right  shall  be  made  the  basis  of  a  daim  against 
the  United  SUtes  or  Its  officers  or  agents." 

[1]  The  Circuit  Court  of  Appeals,  under 
the  drcum stances  here  disclosed,  rightly 
held  tbat  tbe  government  had  no  authority 
to  take  the  property  of  the  Ball  Engineering 
Company  by  virtue  of  anything  contained  in 
Its  contract  with  tbe  Hubbard  Company.  And 
further  held  that  inasmuch  as  the  govern- 
ment took  tbe  property  vrith  the  knowledge 
tbat  It  was  claimed  by  the  Ball  Company 
and  used  It  in  tbe  construction  of  public 
work,  it  was  obliged  to  make  Just  compensa- 
tion to  tbe  Ball  Company  by  reason  of  the 
nftb  Amendment  of  the  Consdtotton.  "It," 
Bays  the  Court  of  Appeals,  "made  no  proprie- 
tary claim,  and  therefore  was  bound  to  pay 
tbe  real  owner  for  tbe  property,  whether  tbe 
taking  was  tortious  or  not  It  fully  recog- 
nized this  obligation  by  crediting  tbe  Hub- 
bard Company  with  tbe  value.  The  tact  tbat 
it  recognized  tbe  wrong  person  as  owner  and 
erroneously  relied  npon  tbe  contract  witb 
tbe  Hubbard  Company,  by  which  tbe  plain- 
tiff was  not  bound.  In  no  respect  changed 
tbe  material  fact  tbat  it  bad  taken  tbe  prop- 
erty and  acquired  title  thereto." 

[1]  Tbe  findings  show  tbat  the  government 
took  possession  by  virtue  of  its  contract  with 
tbe  Hubbard  Company ;  tbat  It  definitely  ad-  g 
vised  White  &  Co.  tbnt  it  would  *not  be  re-  • 
sponaible  for  the  seizure  of  the  property,  and 
that  anything  which  might  result  therefrom 
could  not  be  the  basis  for  any  claim  against 
tbe  United  States,  Its  officers  or  agents.  Un- 
der tbe  circumstances  disclosed  tbe  rarcalt 
Court  of  Appeals  held  tbe  White  Company 
not  liable  to  tbe  Ball  Engineering  Company 
— upon  the  theory  that  the  government  had 
appropriated    tbe    property    undo-*   oircum- 
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ftances  glvlDg  rise  to  an  Implied  contract  to 
par  the  Ball  Enetneerlnx  Companr  for  It 
nili  rullDK  wai  made  apon  the  aathortty  of 
United  States  t.  Buffalo  Pitta  Co,  193  Fed. 
905.  U4  a  G  A.  lift,  affirmed  2S4  U.  S.  228, 
34  Sup.  Ot  840,  68  L.  Ed.  1290.  In  ttiat 
case  a  anlt  was  brought  under  the  Tucker 
Act  b;  the  Buffalo  Pitts  Company  against  the 
United  States  to  recover  for  the  value  of  the 
tue  of  a  certain  engine  for  which.  It  was 
alleged,  the  United  Statea  was  under  an 
Implied  contract  to  pay.  The  findings  of 
fact  showed  that  the  Buffalo  Pitts  Company 
sold  a  traction  engine  to  the  Taylor-Moore 
Construction  Company,  and  took  a  chattel 
mortgage  to  secure  the  payment  of  the  pur- 
cbase  money.  The  mortgage  was  duly  re- 
corded, and  no  part  of  the  purchase  money 
waa  paid.  The  engine  was  put  Into  service 
by  the  Taylor-Moore  Company  upon  a  rec- 
lamation project  undertaken  by  the  Interior 
Department,  the  work  being  prosecuted  under 
a  contract  between  the  United  States  and  the 
Taylor-Moore  Constmctlon  Company.  The 
Construction  Company  defaulted  In  Its  work, 
and  assigned  all  of  Its  Interest  In  the  con- 
tract to  the  United  States,  and  It  took  pos- 
session of  all  material,  supplies  and  equip- 
ment belonging  to  the  Constmctlon  Company, 
Including  the  engine  in  question.  The  Buffalo 
Pitts  Company  made  demand  upen  the  dis- 
trict engineer  of  the  reclamation  senrlce  for 
the  possession  of  the  engine  and  appurtenanc- 
es. But  the  demand  was  refused,  and  the  en- 
gine retained  for  use  in  the  government  work. 
The  (Buffalo  Pitts  Company  notified  the 
S  representative  of  the  United  States  of  the 
*  execution  and  filing  of  Ita  mortgage,  *and 
claimed  the  property.  It  was  expressly  found 
that  the  government  had  at  all  times  known 
of  the  existence  of  the  mortgage,  and  did 
not  dispute  the  validity  thereof,  but  repre- 
sented to  the  Buffalo  Pitts  Company  that  it 
waa  using  end  would  continue  to  use  the  en- 
gine in  its  work,  that  any  legal  proceedings 
to  recover  possession  would  be  resisted,  and 
that  If  tbe  property  were  left  In  the  govern- 
ment's possession  Its  attorney  would  recom- 
mend payment  therefor.  It  was  further 
found  that  the  Buffalo  Pitts  Company  relied 
upon  these  facts,  and  consented  to  the  gov- 
ernment retaining  possession  ot  It«  property 
— in  the  eipectatlott  of  receiving  compensa- 
tion from  It  therefor.  The  claim  was  made 
that  the  United  States  was  not  liable  for 
tortious  acts.  This  court  reviewed  former 
cases,  and  said: 

"In  the  present  case,  as  we  have  said,  fliere 
Is   nothing   to   show   that   the   government 
pected   to   nae   tbe   engine   aod    appurtenances 
wtthoot  compensatloa.     It  did  not  diapnte  the 
mortgage,  and  tbe  findings  of  tact  clearly  show 
that  if  tbe  government  had  the  right  to  take  the 
property,   notwlth  standing  the   mortgage  inter- 
est which   the  plaintiff  had   in  it,   ft  made 
claim  of  right  to  take  and  use  it  without  « 
pensadon  aa  against  tbe  prior  ontstanding  m( 
gaga,  which  distinctly  TMcrred  the  right  to  take 


and  sell  the  property  under  the  circnmstancet 
shown  and  which  after  the  breach  ot  condition 
veated  the  right  of  possession  and  the  right  to 
convert  the  proper^  In  the  mortgagee." 

It  was  further  pointed  out  that  the  govern- 
ment had  authority  under  an  act  of  Congress 
to  acquire  any  property  necessary  for  thff 
purpose  stated,  and.  If  need  be,  to  approprlata- 
IL  We  held  that  the  facts  found  brought  the- 
case  within  the  principles  decided  in  former 
cases  and  made  the  United  States  liable,  not 
for  a  tortious  act.  but  upon  Imiriled  contract. 

The  subject  was  again  reviewed  by  this 
court  In  a  case  decided  at  thla  term,  Tempieg 
V.  United  States,  248  U.  S.  •121,  30  Sup.  Ct.? 
56,  63  I.  Ed.  1G2,  in  which  n  suit  was  brought 
to  recover  the  value  of  submerged  lands  la 
tbe  Chicago  river  appropriated  by  the  gov- 
ernment without  the  owner's  consent  For- 
mer decisions  of  this  court  were  reviewed,  and 
we  said: 

"If  the  plaintiff  can  recover.  It  mult  be  upon 
an  Implied  contract  For,  under  the  Tucker 
Act,  the  consent  ot  the  United  States  to  be  sued 
is  (so  far  as  bere  material)  limited  to  claims 
founded  'upon  any  contract  express  or  Implied'; 
and  a  remedy  for  claima  sounding  In  tort  is 
expressly  denied.  Blgbr  v.  United  States,  ISS 
U.  S.  400,  23  Sup.  Ct  488,  47  I*  Ed.  519. 
HIjo  v.  United  States,  194  U.  S.  815,  323,  24 
Sup.  Ct  727, 48  L.  Ed.  994.  Aa  stated  in  United 
Ststei  V.  Lynah.  188  U.  S.  445, 462,  465,  23  Sup. 
Ot  340,  47  L.  Ed.  539:  'The  law  wiU  Imply  « 
promise  to  moke  the  required  compensation, 
where  property  to  which  the  government  asserts 
no  title  is  taken,  pursuant  to  an  act  of  Con- 
gress, aa  private  property  to  be  applied  for  pub* 
lie  uses';  or,  in  other  words:  'Whenever  In  the 
exercise  of  Its  governmental  rights  It  takes 
property,  the  ownership  of  which  it  concedes  to 
be  In  an  Individual,  It  Impliedly  promises  to  pay 
therefor.'  But  In  the  case  at  bar,  both  the 
pleadings  and  the  facts  found  preclude  the  im- 
plicatjon  ot  a  promise  to  pay.  For  the  property 
applied  to  the  public  use  ts  not  and  was  not 
conceded  to  b«  In  the  plaintiff." 

[t]  In  the  case  tmder  consideration  tha 
United  States  did  not  concede  tiUe  in  the  Ball 
Engineering  Company,  but  took  the  property 
knowing  of  the  claim  of  that  company  to  tt» 
ownership,  and  credited  Its  value  upon  th« 
government  contract  with  the  Hubbard  Com- 
pany, ^nie  government  took  this  action  upon 
request  of  the  White  Company,  and  advised 
that  It  would  not,  under  any  circumstances^ 
be  held  liable  for  the  seizure  of  the  propertjr- 
Under  these  circumstances,  the  implication 
of  a  contract  that  the  United  States  would 
pay,  which  must  be  the  bnala  of  ita  liability 
under  the  Fifth  Amendment,  Is  clearly  rebut* 
ted.  The  liability  of  the  government.  If  any, 
la  In  tort;  for  which  It  haa  not  consented  to  g 
be  raed.  As  tbe  findings  show  that  *the  * 
White  Company,  with  knowledge  of  the  facts, 
procured  and  used  the  property  of  the  Ball 
Company,  It  ought  to  have  been  held  liable  to 
that  company.  It  follows  that  the  Judt 
of  the  Circuit  Court  ot  A.ppvkla  must  bo 

Reversed.  ^^ ,  n.  .  ,  V^iOO'^IC  . 
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PHILADELPHIA.  B.  &  V.  B.  Ca  t.  SMPTH. 

(Ai«uad  April  15,  I9I9.    Dadded  Mar  IB, 
1919.) 

Ko.  472. 

CouMKBCK  ^=>27(5)— Emplotehs'  Lubiutt— 
Ekoaoxd  in  "Ihixbbiatk  CointKBCE." 
Cook  in  a  camp  car,  on  aidinc  near  railroad 
bridce  beinx  repaired,  who  waa  emplorcd  to 
assist,  and  waa  assisting,  brides  carpcntera  b7 
keeping  their  bed  and  board  dose  to  their  place 
of  work,  was  employed,  aa  they  were,  in  "in- 
terstate commerce,"  within  Bmplojera'  Liabllitj 
Act  April  22,  1908  (Comp.  St.  i|  8657-860S], 
•a  amended  bj  Act  April  S,  19ia 

[Ed.  Note.— For  other  definiUons,  aBs  Words 
«Dd  Phrases,  First  and  Second  Serie*,  Intst^ 
•tate  Commerce.] 

On  Writ  oC  Ceraorart  to  the  Court  of  Ap- 
peals of  the  State  ot  Maxylaai. 

Action  br  Alfred  H.  Smith  against  the 
Philadelphia,  Baltimore  &  Washington  Rail- 
road Company.  Judgmrat  for  plalatlll  was 
affirmed  b7  Court  of  Appeals  of  Uaryland 
(132  Md.  345,  103  Atl.  MS),  and  defendant 
brings  certiorari.     Affirmed. 

Messrs.  Frederic  D,  McKenney  and  John 
Spalding  Flaunery,  both  of  Washington,  D. 
C,  for  petitioner. 

Mr.  T.  Alan  Goldsborough,  of  Denton,  Md., 
for  respondent. 

Mr.  Justice  PITNEY  dellTered  the  opinion 
Of  the  Court 

Beapondent  brought  his  action  In  a  state 
court  ot  Maryland  under  the  prorlslona  of 
the  federal  Employers'  Uablllty  Act  of 
ApiU  22,  1906,  OS  amended  April  6,  1910  (35 
Stat.  65,  c  149  [Comp.  St.  H  8657-8665} ; 
36  Stat.  291,  c.  143),  to  recover  damages 
for  personal  injuries  sustained  hy  him  upon 
one  of  petitioner's  lines  of  railroad  In  the 
state   of    Maryland   over    which    petitioner 

gWas  engaged  in  transporting  Interstate  as 

Swell  aa  Intrastate  commerce. 

*  *  Plaintiff  was  employed  by  defendant  In 
cminectlon  with  a  gang  of  bridge  carpenters, 
who  were  employed  by  defendant  In  the  re- 
pair of  the  bridges  and  bridge  abutments 
upon  said  Une  of  railway.  The  gang,  In- 
cluding plalntllT,  worked  over  the  entire  line, 
and  were  moved  from  point  to  pcdnt  as  the 
repair  work  required  in  what  was  called  a 
"camp  car,"  furnished  and  moved  by  de- 
fendant. In  which  they  ate,  slept,  and  lived. 
PlalatifTs  principal  duties  were  to  take  care 
of  this  car,  keep  it  clean,  attend  to  the 
beds,  and  prepare  and  cook  the  meals  for 
himself  and  the  other  members  of  the  gang. 
On  December  23,  1B16,  the  bridge  carpenters 
were  engaged  In  repairing  a  bridge  abutment 
on  defendant's  line  near  Easton,  Maryland, 
and  the  camp  car  was  on  defendant's  side 
track  at  Easton ;  and  whUe  plaintiff  was  In 


the  car,  oigaged  In  cooking  a  meal  for  the 
bridge  carpenters  and  himself,  the  engineer 
of  one  of  defendant's  trains,  without  warn- 
ing, ran  the  engine  upon  the  side  trade  and 
against  a  car  to  which  the  camp  car  waa 
coupled  with  audi  force  that  plaintiff  re- 
ceived Injuries,  to  recover  for  which  his 
action  waa  brou^t. 

A  Judgment  In  plalntUTs  favor  was  af- 
firmed by  the  Maryland  Osurt  of  Appeals 
(132  Md.  345,  103  Atl.  94S),  and  the  case 
oomes  here  on  a  writ  of  certiorari. 

The  only  question  we  have  to  consider  Is 
.whether  plalntUT  at  the  time  he  was  Injured 
waa  engaged  in  Interstate  commerce  within 
the  meaning  of  the  statute.  Petitioner,  cit- 
ing Illinois  Central  R.  B.  v.  Behrens,  233  O. 
S.  473,  478,  34  Sup.  Ct  646,  58  L.  Ed.  1051, 
Ann.  Ca&  19140,  163,  and  Erie  B.  B.  Co.  v. 
Welsh,  242  U.  S.  303,  306,  37  Sup.  Ct.  116,  61 
L.  Ed.  S19,  as  conclusive  to  the  effect  that  the 
tme  test  is  the  nature  of  the  work  being 
done  by  the  employe  at  the  time  of  the  in- 
jury, and  that  what  be  had  been  doing  be- 
fore and  expected  to  do  afterwards  la  of  no 
consequence,  argues  that  since  plaintiff  at 
ttae  time  of  the  Injury  and  for  some  weeks 
prior  thereto  was  and  bad  been  working  an 
mess  cook  and  camp  cleaner  or  attendant. 
tor  a  gang  of  bridge  carpenters  who  wereg 
quartered  "for  their  own  convenieni^e"  'In  a  • 
camp  car  belonging  to  petitioner,  which  wa« 
not  being  moved  In  Interstate  commerce,  but 
was  located  and  standing  on  a  switch  track 
in  the  neighborhood  of  the  bridge  upon 
which  the  carpentere  then  wei'e  and  for  some 
weeks  prior  thereto  bad  been  and  for  some 
time  afterwards  were  working;  and  since 
plaintiff  at  the  moment  of  the  Injury  was 
engaged  in  cooking  food  which  was  the  prop- 
erty of  himself  and  the  carpenters,  he  was 
not  at  the  time  engaged  in  Interstate  com- 
merce. 

As  thus  stated,  tbe  relation  ot  plalntlfTs 
work  to  the  Interstate  commerce  ot  his  em- 
ployer would  seem  to  be  rather  remote. 
But  upon  a  closer  examlnaUon  of  the  facta 
the  contrary  will  appear.  Taking  It  to  be 
settled  by  the  decision  ot  this  court  In 
Pedersen  v.  Delaware,  Lack.  &  West,  B.  R. 
Co..  229  U.  S.  146,  162.  33  Sup.  Ot  648.  57  L. 
Ed.  1125,  Ann.  Cas.  1914C,  153,  that  the  re- 
pair ot  bridges  In  use  as  Instrumentalities 
of  iDterstate  commerce  ts  so  closely  related 
to  auch  commerce  as  to  be  In  practice  and 
In  legal  contemplation  a  part  of  it  it  of 
course  Is  evident  that  the  work  of  the  bridge 
carpenters  in  the  present  case  was  so  closely 
rested  to  defoidant's  Interstate  commerce 
aa  to  be  In  effect  a  part  ot  it  The  next  qacB- 
Hon  Is,  what  .was  plaintiff's  relation  to  the 
work  of  the  bridge  carpenters?  It  may  be 
freely  conceded  that  if  he  had  been  acting 
as  cook  and  camp  cleaner  or  attendant  mere- 
ly for  the  personal  convenience  of  the  bridge 
carpenters,  and  without  regard  to  the  ctm- 
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duct  Of  their  work,  he  could  not  properly   waa  cut  or  removea  tor  o»e  In  the  rtate  bj  k 


have  beeu  deemed  to  be  In  sny 
tldpnnt  In  their  work.  But  the  lact  wai 
otherwise.  He  was  eoiployed  In  a  camp  car 
whldi  belonged  to  the  railroad  company,  and 
was  moTcd  alwut  from  place  to  place  along 
Its  line  according  to  the  exigencies  of  the 
work  of  the  bridge  carpenters,  no  doubt  with 
the  oWect  and  certainly  with  the  neceeaary 
effect  of  forwarding  their  work,  by  permlr- 
tlng  them  to  conduct  It  conveniently  at 
points  remote  from  their  homes  and  remote 
t  from  towns  .where  proper  board  and  lodging 
♦  were  to  be  had.  "The  circumstance  that  the 
risks  of  personal  Injury  to  which  plaintiff 
was  subjected  were  flimllar  to  those  that  at- 
tMded  the  work  of  tr»ln  employfe  generally 
and  of  the  bridge  workers  themselvea  when 
off  duty,  while  not  without  significance,  Ifl 
of  little  moment  The  algnlflcant  thlog.  In 
our  opinion,  la  that  he  was  employed  by  de- 
fHidatit  to  assist,  and  actually  was  assisting, 
the  work  of  the  bridge  carpenters  by  keep- 
ing their  bed  and  board  dose  to  their  place 
of  work,  thus  rendering  It  easier  for  defend- 
ant to  maintain  a  proper  organization  of 
the  bridge  gang  and  forwarding  their  work 
by  reducing  the  Ume  lost  In  going  to  and 
from  their  meals  and  their  lodging  place. 
If,  Instead,  he  had  brought  their  meals  to 
them  dally  at  the  bridge  upon  which  they 
happened  to  be  working,  it  hardly  would  be 
questioned  that  his  work  in  so  doing  was  a 
part  of  theirs.  What  he  was  In  fact  doing 
was  the  same  in  kind,  and  did  not  differ 
materially  in  degree.  Hence  he  was  employ- 
ed as  they  were,  in  interstate  commerce, 
within  the  meaning  of  the  Employers'  liabll- 


realdent  for  mining  or  manufacturing  purposes 
under  rale«  of  the  Interior  Department,  but 
that  this  shall  not  enlarge  the  rights  of  B  tail- 
road  company  to  cut  timber,  gives  no  rights 
to  one  cutting  timber  from  public  lands  foe  a 
railroad  for  construction  of  its  road  to  remain- 
ing slaBbingi  which  he  cuts  and  sells  for  mining 
and  manufactaring  purposes. 

FuBUO  Lamdb  e=>96  —  AtFTHoarrT  of 
Land  Omen. 

An  official  of  the  General  Land  Office  has 
D  authority  to  enlarge  the  rights  of  a  rail- 
road company  under  Act  March  3,  187B  (Corap. 
St.  n  4921-4926),  to  necessary  timber  from 
public  lands  for  construction  of  road,  so  as  to 
give  right  to  cut  and  sell  timber  from  the  re- 
maining slashings. 

Appeal  from  the  Court  of  Claims. 

Action  by  Lk  fl.  Caldwell  and  another,  co- 
partners trading  as  Caldwell  Sc  Dunwody, 
against  the  United  States.  Petition  dismiss- 
ed (53  CL  CI.  33),  and  plaintiffs  appeal.  Af- 
firmed. 

Mr.  William  0.  Prentiss,  of  Washington, 
D.  C,  for  appellants. 

Mr.  Assistant  Attorney  General  Frlerson, 
for  the  United  States. 

•  Mr.  Justice  McKENNA  delivered  the  opin-  • 
Ion  of  the  Court. 

This  action  was  brought  by  appellants  to 
recover  the  valae  of  certain  timber  cut  fromj 
the  public  lands  of  the  •United  States  in  the* 
state  of  Colorado,  called  "tie  slash"  or  "tie 
slashing,"  the  term  being  used  to  describe 
the  tops  of  trees  the  bodies  of  which  have 
been  used  for  making  railroad  ties. 

The  right  of  recovery  la  based  upon  con- 
trscts  with  the  Denver,  Northwestern  & 
Padflc  Railway  Company  which  had  been 
given  the  right  to  cut  timber  upon  the  pub- 
lic lands  adjacent  to  the  line  of  Its  road  by 
the  Act  of  Congress  of  March  3,  1875,  c  152, 
18  Stat.  482  (Comp.  SL  |1  4921-4026). 

The  Court  of  Claims  susUIned  a  demur- 
rer to  the  petltltm  and  dismissed  It.  To  re- 
view that  acUon  thia  appeal  has  been  prose- 
cuted. 

Appellanto  were,  In  Jnne,  1906,  by  due  ap- 
pointment of  the  railway  company.  Its  tim- 
ber Bgmts,  to  cut  timber  from  the  public 
lands  for  eonstmction  of  the  railroad  under 
the  act  of  Congress,  and  by  agreement  with 
the  company  they  were  given  all  of  the  "tie 
slash"  of  the  trees  cut  down  for  the  purpose. 
Pursuant  to  the  contract,  and  prior  to  Oc- 
tober, 1906,  they  manufactured  and  deliver- 
ed to  the  company  88,797  ties,  which  left  « 
large  amount  of  "tie  slash." 

By  a  letter  from  one  N.  J.  O'Brien,  4e' 
scribing  himself  as  "Chief,  Field  Division, 
G.  L.  0.,"  and  expressed  to  be  by  Instructions 
from  the  Commissioner  of  the  Genersl  L«nd 


No.  325. 

1.  PlTBLTO    LANM    *=93-G»*IIT    Of    "Till- 

beb"  fob  BAii.BOAn. 
Act  March  S,  ISTC  (Comp.  St.  ||  4021- 
4926),  granting  to  a  Tsilroad  risht  to  take  from 
public  lands  adjacent  to  Its  right  of  way  "tim- 
ber" necessary  for  construction  of  road,  must 
be  constmed  strictly,  and  so  gives  no  right  to 
■laahlDgs  for  commerdal  use  remsining  from 
trees  cut  for  ties. 

[Ed,  Note.— For  other  defluitlons,  see  Words 
and  Phrases,  Blrst  and  Second  Series,  Timber,] 

2.  PuBUO  Lands  *=9ll-CDTnM<i  Tntnra— 
Statute. 

Act  March  8, 1801,  t  8  (Comp.  St  I  8114), 
providing  that  in  prosecntlona  for  trespass  on 

f°i 'Tint's.* i^.^Sra^  d"bS  oac.  u..,.  »..  ^.ntM  to  .pi^m-a  .u- 
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thori^  to  cut  timber  nsder  the  act  of  Con- 
gress sDd  "to  sell  and  dUitose  of  aU  tops  and 
lops  of  trees  tliat"  tbey  "might  mt  for  con- 
atructloa"  of  the  road  whldi  could  not  be 
used  for  road  construction  purposes.  In- 
qulrj  Urst  was  to  be  made  of  the  officers  of 
the  railway  company  If  tliey  would  purchase 
the  tt^B  and  lops  appellants  had  on  hand. 

The  letter  contained  a  rulLuE  ol  the  land 

Office  that  contractors  should  conflne  their 

cutting  strictly  to  such  timber  as  was  needed 

by  the  railway  company  and  that  such  "ref- 

Jtnse"  as  resulted  from  such  cutting  might 

•  "be  'disposed  of  by  the  rsllroad  company  or 
by  the  contractors  without  violation  of  ex- 
Istinc  law."  A  Tlolatlon  of  the  law,  It  was 
stated,  would  require  a  notice  to  the  com- 
pany to  nullify  the  contract  and  agency  and 
would  subject  the  contractors  to  be  proceed- 
ed against  "as  In  ordinary  cases  of  timber 

Thereafter  appellants  entered  Into  another 
contract  with  the  ctHnpany  under  which 
they  manufactured  additional  ties  and  de- 
livered them  to  It,  and  a  farther  amount  of 
"tie  slash"  was  left.  A.  large  amount  of  this 
appellants  agreed  to  sell  to  the  Fraser  Biver 
Timber  Company  of  Denver,  Colorado,  and 
to  the  Leyden  Cosl  Company  of  the  same 
place  they  sold  200  cars  of  mining  props  cut 
by  them  from  the  "tie  slash,"  all  to  be  used 
In  the  state  of  Colorado. 

Uarch  T,  1907,  the  land  from  which  the 
ties  had  been  cut  was  by  presidential  proc- 
lamatioo  included  In  the  Medicine  Bow 
National  Forest  and  tlie  officers  of  the  For- 
est Service  permitted  appellants  to  remove 
the  poles  already  cut  from  the  "tie  slash" 
and  also  to  have  all  of  tops  and  refuse  on 
the  so-called  "fireguard"  200  feet  wide 
along  the  railway  (or  a  distance  of  two 
miles,  but  refused  to  allow  thran  to  have 
any  of  the  remainder  of  the  "tie  slash,"  and 
took  poeseeBton  of  and  sold  It ;  and  the  pro- 
ceeds were  covered  Into  the  Treasury  of  the 
United  States.  To  recover  the  sum  of  the 
proceeds  thus  covered  into  the  Treasury,  or 
such  other  amount  as  might  be  found  to 
oave  been  received  by  the  United  States  from 
such  sale,  this  acUon  was  brought. 

[1]  The  elements  for  consideration  are 
not  many.  The  first  of  these  is  the  act  of 
187S,  supra,  it  grants  a  right  of  way  to  the 
railway  company  Itbe  grant  is  to  railroad 
companies  of  a  certain  description — we  make 
it  particular  for  convenlwice]  through  the 
public  IsndB  of  the  United  States  to  the  ex- 
lent  of  200  feet  on  each  side  of  Its  central 
Sllne,  and  the  right  to  take  from  the  public 

•  InndB  "nrljacent  to  Ita  line  "•  •  •  tim- 
ber necessary  for  the  construction  of  said 
railroad."  The  right  given  is  to  take  "tim- 
ber." and  I  Ills,  It  Is  argued,  necessarily 
lueiins  "treen."  and  as  there  Is  no  provision 
for  dlRpo^^ltlon  of  what  shall  be  left  of  them 
sftpr  luslnR  siirh  portions  for  railroad  pur- 
IHiscs.  It  uiust  be  determined  by  "reason  and 


analogy."  and  from  these  appellants  argue 
that  the  railway  company  was  entitled  to 
the  "tie  slash"  as  inddrait  to  its  right  to 
cut  under  the  act  of  Congress.  They  adduce 
United  States  v.  Cook,  19  Wall.  S»l,  22  L. 
Ed.  210;  Shiver  v.  United  States,  159  U.  S. 
491,  16  Sup.  Ct  U,  40  L.  Ed.  231 :  Shwe  v. 
United  States,  167  C.  S.  178,  IT  Sup.  CL  77S, 
42  L.  Ed.  127. 

The  instances  of  the  cases,  however,  are 
not  In  analogy  to  that  of  the  case  at  t>ar. 
In  the  first  the  right  was  given  to  Indians 
as  B  legitimate  use  of  land  reserved  by  them 
from  the  cession  of  a  larger  tract  to  the 
United  States,  the  right  of  use  and  occupan- 
cy being  unlimited.  The  second  case  involv- 
ed the  cutting  and  sale  of  timber  by  a  home- 
steader and  they  were  ctmsldered  a  use  of 
the  land,  his  prMlegea  with  respect  to  stand- 
ing timber  being  analogous  to  those  of  ^ 
tenant  for  life;  the  third  case  was  of  like 
kind,  and  the  other  two  cases  were  cited. 
Other  cases  referred  to  by  appellants  strug- 
gled with  the  problem  without  solving  It  and 
we  need  not  review  or  comment  upon  their 
reasoning  D<a  consider  some  state  cases. 

nie  contention  of  appellants  encounters 
the  rule  that  statutes  granting  prlvll^es  or 
relinquishing  rights  are  to  be  strictly  con- 
strued; or,  to  express  the  rule  more  directly, 
that  such  grants  must  be  construed  favorably 
to  the  government  and  that  nothing  passes 
but  what  Is  conveyed  lu  clear  and  explicit 
language — Inferences  being  resolved  not 
against  but  for  the  govemmeuL  Wisconsin 
Central  Hallway  v.  United  States,  164  U.  S. 
190,  17  Sup.  Ct.  45,  41  L.  Ed.  389;  United 
States  T.  Oregon,  etc..  Railway,  164  U.  S.  D26, 
17  Sup.  Ct  166,  41  U  Ed.  641.  And  the 
government  invokes  the  rule  In  the  present 
case  and  dtea  in  implied  support  of  the  in- 
vocation United  States  v.  Denver,  etc..  Ball- 
way,  160  U.  S.  1,  14  Sup.  Ct.  11,  87  L.  Ed.« 
971^  and  in  express  *snpport  of  it  United* 
States  v.  D«iver,  eto..  Railway  (a  O.)  180 
Fed.  S25,  826.  And  these  cases  were  dted 
by  the  Court  of  Qaims  for  Its  Judgment 

The  nile^  It  seems  to  us.  Is  particularly 
applicable.  There  was  a  grant  of  timber 
by  the  Act  of  March  3,  1876,  not  of  trees, 
but  of  timber  for  purposes  of  railroad  con- 
struction, not  as  a  means  of  business  or  of 
profit;  nor  could  It  be  made  an  element,  as 
contoided,  of  compensation  to  the  agents  em- 
ployed to  cut  It 

[2]  Appellants  Invoke  the  Act  of  March  3, 
1S91.  c  661,  26  Stat.  1090.  1098,  In  Justifica- 
tion and  as  giving  them  a  right  independent- 
ly of  their  asserted  right  derived  through 
the  railway  company.  Section  8  of  that  act 
(Comp.  St  I  S114)  provides  that  In  criminal 
prosecutions  for  trespass  on  public  timber 
lands  In  Colorado  (and  some  other  stated 
or  to  recover  timber  or  loraber  cnt,  it  shall 
be  a  defense  to  show  that  the  timber  was 
cut  or  removed  from  the  lands  for  use  In  the 
state  by  a  resident  thereof  for  agricultural. 
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mining,  manafactuilDg  or  domeattc  purposes 
under  the  rules  of  the  Interior  Department, 
and  had  not  been  transported  out  of  the 
state.  But  it  Is  provided  that  nothing  In  tbo 
act  contained  shall  operate  to  enlarge  the 
rights  of  any  railway  company  to  cut  tim- 
ber on  the  public  domain,  and  there  are 
other  provisions  giving  the  Secretary  of  the 
Interior  the  power  to  designate  the  tracts 
from  which  the  timber  may  be  cut  or  to  pre- 
scribe the  rules  and  regulations  for  the 
cutting. 

We  think  it  Is  clear  that  appellants  are 
not  witlilii  the  provlsliKis  of  the  act  They 
are  not  and  were  not  In  the  designated  class- 
es nor  contemplated  the  uses  which  the  act 
protects.  They  were  agents  of  the  railway 
company  for  so  much  of  the  timber 
was  to  be  used  In  railroad  construction; 
of  what  was  left  they  were  simply  ven- 
dors for  proflt.  To  enable  them  to  so 
use  tbF>  act  or  to  use  It  for  any  but  the 
designated  purposes  would  be  a  violation  of 
gthat  provision  of  the  act  which  forbids  its 
•  operation  '"to  enlarge  the  rights  of  any  rail- 
way company  to  cot  timber  on  the  public 
domain" ;  It  would  make  the  act  available 
to  a  railroad  as  a  means  of  proflt  or  other 
purpose  than  road  construction.  And  Its 
value  would  be  a  temptation  to  do  so.  In 
this  case  It  la  alleged  that  the  value  of  the 
"tie  slash"  that  the  officers  of  the  Forest 
Service  look  possession  of  (tt  was  only  part 
of  that  which  was  cut)  "was,  and  is,  $26,- 
454.90." 

[1]  Finally,  appellants  rely  upon  the  let- 
ter of  the  Chief,  Field  Division,  General 
IjBnd  Office,  supra.  The  immediate  answi 
that  made  by  the  Court  of  Claims ;  the  want 
of  power  In  the  officer  to  enlarge  tbe  Act  of 
March  3,  1875,  and  to  give  rlxbts  in  the  puo- 
lic  lands  not  conferred  by  IL 
Judgment  affirmed. 


States.  Petltloti  dismissed  ^  CL  CL  210), 
and  plaintiffs  appeal.     Affirmed. 

Messra  John  Lowell,  of  Boston,  UasB.,  and 
Frank  W.  Hackett,  of  Washington,  D.  C,  for 
appellants. 

Ur.  Assistant  Attorney  General  Brown,  for 
the  United  States. 

Uemorandum  oplnltm  by  the  CHIEF 
JUSTICE. 

Recovery  was  sought  In  the  court  below 
from  the  United  States  for  property  taken 
by  It  as  the  result  of  the  alleged  firing  of 
guns  Id  a  fortlflcaUou  on  tbe  coast  of  Maine 
and  the  pas^ng  of  the  proJecUlea  over  and 
aoross  'a  portion  of  the  land  alleged  t«  havet' 
been  taken.  The  court,  finding  that  a  former 
case  by  it  decided  against  the  owners  and 
here  affirmed  (Peabody  v.  United  States,  231 
U.  S.  530,  34  Sup.  CL  159,  58  L.  Ed.  351), 
for  taking  of  the  same  lan<;  -esnlUns  from 
Instances  of  gun  &re  resulting  from  the  same 
fort  and  guns,  was  identical  with  this  ex- 
cept for  some  occasional  subsequent  acts  of 
gun  fire,  held  that  case  to  be  conclusive  of 
this  and  rejected  the  claim  on  the  merit? 

Coming  to  consider  this  action  of  the  court 
In  the  light  of  the  findings  by  It  made,  we 
are  constrained  to  the  conclusion  that  it 
was  right,  and  that  no  possible  dlSerenca 
exists  between  this  and  the  Peabody  Case. 
Before  applying  this  conclusion  we  say  that 
we  find  that  the  record  discloses  no  ground 
for  the  applications  here  made  to  remand 
and  for  additional  llndlngs. 

Judgment  affirmed. 


(JSO  U.  8.  Ill) 
UNITED  STATES  FIDEIJTT  4  GDARAN- 
TT  CO.  V.  STATE  OP  OKLA- 


-(tso  U.  8.  U 

POETSMOUTH  HARBOR  LAND  ft  HOTEL 
CO.  «t  al.  V.  UNITED  STATES. 

^Argued  May  1,  1919.    Decided  May  19, 1919.) 
No.  SSL 

EltmSNT    DOHAIlt     «=»2(1>— TAKINO— PIBIBO 

Caitnon  Across  L&xd. 
Facts  of  case,  in  which  recovery  was  sought 
-OD  the  ground  of  taking,  because  of  camion  fir- 
ing acTOBi  land,  Aeld  not  to  differentiate  it 
from  Peabody  v.  United  States,  231  U.  S.  630, 
34  Sap.  Ct.  159,  59  L.  Ed.  35L  where  it  was 
held  tbat  there  was  no  taking. 

Appeal  from  the  Court  of  Claims. 
Action  by  tbe  Portsmouth  Harbor  I^ind  & 
Hotel  Company  and  others  against  the  United 


No.  304. 

1,  CouSTs  ^s304(l)— Ebbob  to  Statb  Goust 
— CoBsmtmoNAi.  Qdestiok. 

To  give  the  Supreme  Court  jurisdiction  of 
rror  to  ttate  court  under  Judicial  Code,  {  237, 
a  amended  by  Act  Sept  6,  1916,  j  2  (Comp. 
t  191S,  !  1214),  mere  assertion  of  a  claim  in 
respect  of  some  conatitntional  right  Is  not 
enough,  but  there  must  be  a  real  and  Hubstaa- 
tial  controversy  of  the  required  character  which 
deserves  Berions  attention. 

2.  GotTitTB  «=>394(9)— Esaoa  to  Statb  Cocbt 
—  Case  Ik  vol  vino  ConsTiTCTioNALiTZ  or 
Statutb. 

Where  ophilon  of  state  Supreme  Court 
makes  no  reference  to  state  statute  in  support  of 
decision,  but  supports  Its  conclusion  by  ita  opin- 
ions prior  to  such  statute,  relevant  and  tending 
to  uphold  the  doctrine  applied,  the  case  is  not 
in  which  validity  of  the  statute,  claimed 
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t«  hnnnlr  obScatton  of  eontnet.  It  drawn  tn 
qnectlon,  and  dedsioa  U  in  favor  of  raljditr, 
BO  ■■  to  sive  National  Supreme  Court  Jnrisdlc- 
tloD  of  error  to  Btate  coart,  under  Judicial 
Code,  f  237.  aa  amended  by  Act  Sept.  6,  IBIS, 
I  2  (Comp.  8t  1918,  |  1214). 


Action  I>7  the  State  of  Oklaboma  and 
otbers  sgmlnst  the  United  States  Fidelit;  ft 
Guaranty  Company.  Judgment  for  plaintUfa 
was  affirmed  by  tbe  Supreme  Court  of  Ukla- 
lumia  (les  Paa  234),  and  defendant  brines 
•nor.     Diamlsaed. 

Ur.  C  B.  Amea,  of  Oklahoma  City,  OH,  toi 
plalntUI  In  error. 

Messrs.  B.  h.  Stnart,  of  Gainearille^  Tex., 
and  S.  P.  Freellng,  of  Okiahoma  City,  OU., 
for  defend&nta  in  error. 

Mr.  JusUce  McBSYNOLDS  delivered  the 
opinion  of  the  Conrt 
_     May   18,  1809,   plaintiff  In  error  became 
^surety  upon  a  bond  to  secure  repayment  of 
•  funds  to  be  deposited  by  'commissioners  of 
the  land  office  of  OUaboma  wltb  the  Colum- 
bia Bonk  ft  Trust  Company.    After  recelTinc 
more  than  $50,000  the  Trust  Company  be- 
came Insolvent,  and  In  September,  1900,  re- 
fused to  honor  a  proper  demand  therefor. 
The  state  soed  the  surety  in  one  of  its  own 
courts,    December   24,   1909,    and   Judgment 
there  for  full  amount  of  the  bond  was  af- 
firmed  by    the    Supreme   Court   October  9, 
1917.    168  Pac.  234. 

[1,  tl  The  cause  Is  here  on  writ  of  error, 
and  Jurisdiction  of  this  court  is  challenged 
upon  the  ground  that  the  suit  Is  not  one 
"where  Is  drawn  in  ODeaCion  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  ex- 
ercised under  the  United  States,  and  the  de- 
cision ts  against  their  validity;  or  where 
la  drawn  In  qnestlon  Hie  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under  any 
state,  on  the  ground  of  tbeir  being  repug- 
nant to  the  Constitution,  treaties,  or  iaws 
of  the  United  States,  and  Hie  decUloQ  Is  in 
favor  of  their  validity."  Judicial  Code  (Act 
March  8,  1911,  c.  231)  |  237.  36  Stat.  11S6, 
as  amended  by  Act  Sept.  6,  1916,  c.  448,  | 
2,  39  Stat  726  (Oomp.  St.  1918,  I  1214).  We 
think  the  point  well  taken,  and  the  writ  must 
be  dismissed. 
In  support  of  our  Jurisdiction  It  la  said: 


the  atat*  of  OUahoma  alleged  by  the  plalntlS 
In  error  to  impair  the  oblljiatlon  of  Ita  con- 
tract" 

But  we  have  often  held  that  mere  as9er> 
tlon  of  a  claim  In  respect  of  some  constl- 
tuUonal  right  Is  not  auffldent;  there  must  b* 
a  real  and  substantial  controversy  of  the 
required  character  which  deserves  serious 
consideration.  Ennis  Waterworks  v.  City 
of  Ennls,  233  n.  8.  652,  65S,  81  Sup.  Ot  707. 
58  L.  Ed.  11S9. 
Counsel  for  plalntUT  In  error  further  say: 
"Our  position  is  that  under  this  bond  and  the 
■tatntes  in  force  at  the  time  it  waa  executed 
a  contract  was  created  between  the  atate,  the 
Columbia  Bank  ft  Trust  Conpanj,  and  the 
United  Statea  Fidelity  &  Qnaraoty  Oompuy,- 
purmant  to  which  the  Guaranty  Company  waaS 
liable  to  the  state  'for  such  losi  aa  It  misht  •u*'* 
tain  by  reason  of  the  failnre  of  tbe  Tract  Coaf 
pany;  that  tbe  Guaranty  Company  was  enti- 
tled to  exoneration  from  the  Tmst  Company 
and  to  contribution  from  tbe  suarautr  fund: 
end  that  this  contract  was  impaired  by  the  Act 
if  March  6,  1918."  Section  9,  c  22,  SessioD 
Laws   1913. 

It  provides: 

"No  deposit  In  a  state  bank,  otherwise  seeurw 
ed,  shall  be  protected  by,  or  paid  out  of,  ths 
depositors*  guaranty  fund  created  under  the 
laws  of  the  state  of  Oklahoma,  nor  included  in 
tbe  computation  of  average  daily  deposlta  as  a 
basis  for  asHeiBmenta.  No  deposit  In  any  state 
bank,  on  which  a  greater  rate  of  interest  is  al- 
lowed or  paid,  either  directly  or  indirectly, 
than  is  permitted  by  the  rules  of  the  bank 
commisBloner,  shall  participate  In  the  benefit* 
of  the  guaranty  fond." 

The  opinion  of  tbe  Supreme  Court  makea 
I  reference  to  the  Act  of  March  6, 1913,  and 
we  can  discover  no  plausible  basis  for  the 
argumsit  that,  notwithstanding  such  omis- 
sion, force  and  effect  was  really  given  there- 
to— that  it  must  have  been  the  ba^  of  th» 
decision.  The  court  approved,  and  under- 
took to  support  its  cooclnston  by  former 
opinions,  commencing  with  Colnmbla  Bank 
ft  Trust  Co.  V.  United  States  Fidelity  ft 
Guaranty  Co.,  83  Okl.  635,  126  Pac  506,  de- 
cided In  1912,  which,  it  declared,  show  a  con- 
sistent view  contrary  to  the  position  main- 
tained by  plalntlfl  in  error.  And  an  exam- 
ination of  these  opinions  leaves  do  doubt 
that  they  are  relevant  and  tend  to  uphold 
the  doctrine  applied  In  the  present  cause. 
We  find  nothing  to  indicate  a  purpose  to 
give  effect  to  the  ipedfled  act. 
Dismissed. 


>v  Google 
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No.  320. 

1.  Appeai.  and  Ebbob  «=b10MC!}— Bkview— 
FiNDUia  or  Two  Codbtb. 

Both  the  lower  conrta  baviiiK  foiiod  for  de- 
fendant in  lult  to  reatraiD  uie  of  trade-mark  a* 
infringing  plaintifrt  or  bb  used  In  a  way  cal- 
culated to  deceive  and  unfairly  to  interfere  with 
plaintiff's  good  will,  the  only  queation  that  the 
Supreme  Court  will  coDsider  it  whether  on  In- 
apection  it  can  be  aaid  as  matter  of  law  tliat  de- 
fendant's admitted  acta  are  a  wrong  of  which 
plaintiff  can  complain. 

2.  Tsadb-Makes  and  Tsade-Naubs  «:s>70(4 
— Dnfaib  Competition— Ikitatios—Coi-ob. 

One  first  aelling  beer  in  brown  bottles  with 
brown  labelg  has  no  eicluaive  right  to  euch  uie, 
but  another  may  nee  them  without  warning  that 
the  beer  ii  not  that  of  tbe  first  uier. 
8.  Teadk-Mabeb  and  Tbade-Nahkb  4=>70(4) 

— Ui»rAiK  CoMPSTmoN— Imitatiok. 
While  to  entlUe  plaintiff  to  relief  the  de- 
ception of  the  public  must  be  from  imitation 
of  aome  feature  of  ita  label  which  la  not  com- 
mon to  the  public,  it  is  enough  that  It  does  lo 
taken  in  connection  with  such  common  features, 
though  it  could  not  but  for  such  Hpedal  back- 
CrouDd  lawfully  Dsed. 
4.  Tbadb-Mabks  and  Tkade-Nahes  ^370(4) 

— Urfaib  CovpnnTon— IviTATion. 
Label  on  the  beer  bottles  of  the  Houaton 
Ice  &  Brewing  Company  held  In  new  of  differ- 
ence in  shape,  in  application,  and  in  script,  both 
as  to  meaning  and  picture,  not  to  imitate  that 
on  those  of  the  Joseph  Schhti  Brewing  Com- 
pany so  as  to  deceive  the  pablic. 

Mr.  Justice  McEenna  and  Hr.  Justice  Pitney, 
dissenting. 

On  Writ  of  Certiorari  to  tbe  United  States 
Clrcnlt  Court  of  Appeals  for  tbe  Fiftb  Cir- 
cuit 

Suit  by  tbe  Josepb  Schlltz  Brewing  Com- 
pany, against  tbo  Honston  Ice  &  Brewing 
Company  and  others,  Decree  for  defendants 
was  affirmed  by  tbe  Clrcnlt  Conrt  of  Appeals 
(241  Fed.  817,  1S4  C.  O.  A.  019).  aDd  plain* 
tiff  brings  certiorari.    Affirmed. 

Mr.  Russell  Jackson,  of  MUwankee,  Wls^ 
(or  petitioner. 

Ur.  H.  M.  Garwood,  of  Houston,  Tex.,  for 
respondents. 

*    'Mr.  Justice  HOLMES  delivered  tbe  opinion 
of  the  CourL 

[t]  TbiB  Is  a  blU  In  equity  broogbt  to 
restrain  tbe  nse  of  a  trade-mark  alleged  to 
infringe  tbe  plaintlfTs  or  at  least  to  be  used 
In  a  way  that  Is  calculated  to  decdre  and 
unfairly  to  Interfere  with  tbe  plaintiff's  good 
wIlL  Botb  courts  bare  found  for  the  defend- 
ant (241  Fed.  817,  164  C.  C.  A.  S1&),  bo  tbat 
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the  only  questloD  tbat  we  shall  conatder  1» 
whether  upon  Inspection  it  cao  be  said  as 
matter  of  law  tbat  tbe  admitted  acts  of  the 
defendant  are  n  wrong  of  which  tbe  plalntUf 
can  complain. 

[1-4]  Botb  pardea  sell  beer  in  browik 
bottles  with  brown  labels  and  the  plaintiff 
conceded  below  and  still  with  some  uawIUlng- 
ness  seems  to  concede  that,  although  perhaps 
It  first  Introduced  tbem  In  tbla  conoecUoa 
and  this  place.  It  cannot  claim  the  browa 
bottle,  the  brown  label,  or  tbe  two  combined. 
These  could  be  used  without  a  warning,  audi 
as  Bometlraes  la  required,  that  tbe  t>eer  was 
not  tbe  plalntllTs.  Hie  only  question  Is 
how  the  additional  element,  tbe  form  of  the 
inscription,  sbonld  be  treated.  It  often  Is 
said  tbat  tbe  plaintiff  must  show  a  deception 
arising  from  some  feature  of  Its  own  not 
common  to  tbe  public.  United  States  To- 
bacco Co.  T.  McGreenery  (C.  C.)  144  Fed.  B31, 
632,  cited  by  tbe  court  below.  But  so  stated 
the  proposition  may  be  misleading:.  It  la  not 
necessary  that  the  Imitation  of  tbe  plaintiff's 
feature  taken  alone  sbould  be  sufficient  to 
deceive.  It  Is  a  fallacy  to  break  the  fagot 
stick  by  stick.  It  would  be  enough  If  taken 
with  the  elements  common  to  tbe  public  the 
Inscription  accomplished  a  result  tbat  neither 
would  alone.  New  England  Awl  ft  Needle 
Co.  V.  Marlborough  Awl  &  Needle  Co.,  168 
Mass.  154,  ISe,  46  N.  E.  386,  60  Am.  St.  Bep. 
377. 

But  It  Is  true  that  the  unlawful  Imitation 
must  be  what  achieves  the  deception,  even 
though  It  could  do  so  only  on  the  spedal 
background  lawfully  nsed.  The  question 
again  narrowed  Is  whetber  tbat  Is  tbe  case  9 
here.  The  'shape  of  the  defendant's  label  Is  • 
different  from  the  plaintiff's;  the  script  upon 
It  not  only  Is  wholly  different  from  tbe  other 
In  meaning,  to  one  who  reads  the  two,  but 
hardly  can  be  said  to  resemble  It  as  a  picture. 
The  two  labels  are  attacbed  to  the  bottles 
In  qnlte  nnllke  modes.  Tbe  Schlltz  la  applied 
In  a  spiral  around  the  length  of  tbe  bottle 
so  as  to  make  the  ends  of  the  label  parallel  to 
tbe  sides  of  tbe  glass.  Tbe  defendant's  Is 
pasted  around  tbe  bottom  of  tbe  bottle  In  tbe 
usual  way.  This  diversity  of  Itself  renders 
mistake  nnllkely.  If  there  were  deception  It 
seems  to  us  that  It  would  arise  from  beer 
and  brown  color  and  tbat  It  could  not  be  said 
that  tbe  configuration  appreciably  helped. 
Coats  V.  Merrick  Thread  Co.,  149  U.  S.  562, 
673,  18  Snp.  Gt.  066,  37  L.  Ed.  847.  Beyond 
stating  the  principles  to  be  applied  there  Is 
little  to  be  said  except  to  compare  tbe  Im- 
presslon  made  by  tbe  two,  or.  If  tbat  form 
of  statement  Is  preferred,  tbe  memory  of 
Scbllts  with  tbe  presence  of  the  defendant's 
bottles  as  marked. 

Decree  affirmed. 


U  K>r-Numb*r«d  Dit«aU  and 
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<Ort,  Term, 


No.  256. 
Garriebh  ^csllO— Loss  of  Goods— Liabilitt 

— MlSDESCBIFTIOIf   BT   SUIFPaB. 

Innoceut  misdeacciption  by  shipper  of  fun 
•hipped.  Bg  iry  goods,  and  to  copied  into  tbe 
bill  of  ladiiiE,  reaultins  in  the  lower  rate  ap- 
plifrable  Co  dry  goodi  beloE  charKed,  doei  not 
relieve  the  carrier  from  liability  in  caae  of  their 
loss,  the  bill  of  lading  proTiding  merely  that  the 
owner  or  coQaignee  shall  pay  the  frGight  and 
all  other  lawful  charges  accruing  on  the  proper- 
ty, and  it  on  inspection  it  is  aacertained  that 
the  articles  shipped  are  not  tboae  deacribed  in 
the  bill  of  lading,  tb«  freight  charges  naat  be 
paid  on  the  articles  actually  shipped. 


Action  by  Samuel  Goldberg  against  tbe 
Keiv  York  Central  Railroad  Company.  Judg- 
ment for  plaintlir  la  the  Supreme  Court, 
Trial  Term,  New  York,  was  affirmed  by  the 
Appellate  Division  (164  App.  DIv.  389,  149 
N.  Y.  Supp.  629),  and  by  the  Court  of  Ap- 
peals (221  N.  Y.  539,  116  N.  B.  1M7),  «nd  de- 
fendant brings  certiorari.    Affirmed. 

Messrs.  Wllllaro  Mann  and  Charle*  C. 
Paulding,  both  of  New  York  Cltj,  for  peti- 
tioner. 

Mr.  Justice  PITNEY  dellrered  tlie  opinion 
of  the  Court. 

This  was  an  action  brought  by  respondent 
against  petitioner  in  the  Supreme  Court  of 
New  York  to  recover  damages  equivalent  to 
the  value  of  certain  goods  shipped  in  Inter- 
state comraerce  and  lost  in  transit  Plaintiff 
had  Judgment  In  the  trial  court,  which  vjas 
affirmed  by  the  Appellate  Division  for  tbe 
S  First  Department  (Goldberg  t.  New  York 
•  Cent.  H.  Co.,  164  App.  "Dlv.  389,  149  N.  Y. 
Supp.  629),  and  affirmed  by  the  Court  of  Ap- 
peals without  opinion  (221  N.  Y.  B30,  116  N. 
B.  1047). 

The  facts  are  as  follows:  On  September 
17,  1912,  a  firm  of  fur  manufacturers  In  New 
York  City  caused  to  be  delivered  to  defendant 
there  for  transportation  to  plaintiff  at  Cin- 
cinnati, Ohio,  a  case  containing  furs  belong- 
ing to  plaintiff  of  the  volue  of  (693.75.  When 
the  esse  left  the  consignors'  possession  It 
was  marked  with  the  name  and  address  of 
the  consignee,  ond  with  the  word  "furs"  con- 
spicuously displayed.  It  was  delivered  to  a 
local  expressman,  whose  driver  delivered  it 
to  defendant  and  made  out  a  bill  of  lading 
which  defendant  signed  end  upon  whlc^  the 
action  depends.  This  bill  of  lading  described 
tbe  goods  as  "One  case  D.  O.,"  which  ad- 
mittedly means  "dry  goods."  The  misde- 
scription was  the  driver's  mistake,  not  made 


with  any  intent  to  fraudulently  misrepresent 
the  nature  of  the  merchandise  shipped.  De- 
fendant's clerk  who  s^ed  the  bill  of  lading 
relied  wholly  upon  the  repres^itatlona  of  tbe 
driver  as  to  the  contents  of  the  case,  not  see- 
ing the  case  Itself :  and,  bo  far  as  appears,  no 
representative  of  defendant  compared  or  had 
a  convenleut  opportunity  to  compare  the  bill  of 
lading  with  the  marks  on  the  case.  At  the 
time  of  tbe  shipment  the  offldal  freight  cla»- 
slflcatlon  filed  with  tbe  interstate  Commerce 
Oommlssion  provided  for  a  first-class  rate 
for  dry  goods  (65  cents  per  hundred  pounds), 
and  a  double-Srst-dass  rate  (tlJlO  per 
hundred)  for  furs.  As  a  result  of  the  mis- 
description in  the  bill  of  lading,  freight  was 
charged  at  the  smaller  rate  applicable  to  di; 
good<),  instead  of  the  higher  one  applicable  to 
fur^  No  valuation  was  placed  upon  the 
goods,  .^d  no  question  of  limitation  of  liabil- 
ity to  a  stipulated  value  la  presented. 

Defendant  admitted  that  it  received  the 
goods  for  transportation,  and  that  ibey  were 
stolen  In  transit  and  never  delivered  to  the 
consignee. 

Defendant  insists  that  it  is  not  liable  Id  any  ^ 
amount  *for  loss  of  the  goods,  because  they  * 
were  misdescribed  In  the  bill  of  lading.  Re- 
liance Is  placed  upon  a  line  of  dedslona  In 
this  court  relating  to  the  limitation  of  liabil- 
ity of  an  Interstate  rail  carrier  where  goods 
are  shipped  at  a  declared  value  at  a  rate 
based  upon  value  and  under  a  contract  con- 
forming to  tbe  filed  tariff.  Adams  Bzpreaa 
Co.  V.  Cronlnger,  226  U.  S.  491,  D09,  33  Sup. 
Ct  148,  57  L.  Ed.  314,  44  L.  B.  A.  (N.  S.)  257; 
Kansas  City  Southern  By.  v.  Carl,  227  V.  8. 
639,  660,  et  seq.,  S3  Sup.  Ct  391,  57  L.  Bid.  683 : 
Missouri,  Kans.  &  Texas  By.  v.  Harrlman. 
227  V.  S.  657,  6T0,  33  Sup.  CL  397.  57  L.  Ed. 
690;  Great  Northern  Ey.  v.  O'Connor. 
232  U.  S.  508,  515,  34  Sup.  Ct.  380,  88  li.  Ed. 
703 ;  Atchison,  etc..  By.  Co.  v.  Boblnson,  233 
U.  S.  173,  ISO,  34  Sup.  Ct  556,  63  L.  Ed.  901; 
Southern  Ballway  v.  Prescott,  240  U.  S.  632, 
638,  36  Sup.  Ct  469,  60  L.  Ed.  836. 

The  Appellate  Division  held  that  these  cas- 
es did  not  go  to  the  extent  of  relieving  the 
carrier  from  all  liability  in  case  of  a  Don- 
fraudulent  misrepresentation  as  to  the  nature 
of  tbe  merchandise  shipped,  and  that  since 
there  was  no  clause  in  the  bill  of  lading  ex- 
empting the  carrier  or  Uniting  its  liability  la 
case  of  such  a  misdescription  the  carrier  was 
defenseless. 

Defendant's  contention  Is  that  Qiere  la  do 
responsibility  for  loss  of  the  furs  that  were 
shipped  because  they  were  goods,  not  of  the 
same,  but  of  a  dlOTerent,  character  tnan  those 
described  In  the  bill  of  lading,  and  were  goods 
for  the  transportation  of  which  a  higher  rate 
was  established  by  its  filed  schedules.  Were 
there  otherwise  any  difficulty  In  anawertng 
this  contention,  it  would  be  wholly  rdieved  by 
the  fact  that  tbe  ptedse  conUngencr  waa 
anticipated  Id  tbe  preparatiwi  of  tbe  fmn 
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<rf  tlie  bill  of  lAdlns  uid  provided  tor  b7  one 
Of  tti  cotkdltlona,  wlilch  reads  aa  tollows: 

"Tbe  owner  or  conilsnee  abnO  paj  the  freiEht 
tad  all  other  lawful  chkrgea  accruing  on  said 
propertr,  and,  if  required,  ahall  pa;  the  aame 
before  deliverr.  If  upon  loapection  it  ia  ascer- 
tained that  the  articlea  ihipped  are  not  thoae 
described  in  this  bill  ot  lading,  the  freight  charg- 
es must  be  paid  npon  the  article*  actually  Aip* 

8  dearly,  ttie  effect  of  this  Is  that  a  misde- 
scripttoa  of  the  'character  of  the  goods,  not 
attributable  to  fraud,  merely  Imposed  upon 
the  shipper  or  coualgnee  an  obligation  to  pay 
freight  charges  according  to  the  character  of 
the  goods  actually  shipped,  and  did  not  affect 
the  liability  of  the  carrier  tor  a  failure  to 
ddlver  the  goods. 
Judgment  affirmed. 


No.  846. 
1.  QAia   J..  1 1   ggiPPiHO— State  mxd  Fid- 

ZKAI.  IiAWa. 

Laws  B.  D.  1B09,  c.  240,  |  20,  proUbitiiig 
shipping  by  carrier  of  any  wild  ducks,  is  not  In- 
«oniiatrat  with  the  federal  Migratory  Bird  Act, 
merely  providing  that  such  bird*  disll  not  be 
desDoyed  or  taken  contrary  to  regniatJons ;  the 
ngnlaUens  merdy  prescribing  the  dosed  sea- 

Z    BTATUm   «3364<2)  —  P^RTUL    InVUJDITT. 

As  Laws  S.  D.  1909,  c.  240,  |  28.  prohtbit- 
iug  ihipping  by  carrier  of  an;  wUd  docks,  may 
clearly  stand  alone,  It  is  immaterial,  as  r^ards 
it*  validity,  that  other  provlsiona  of  such  law 
may  be  Incondstent  with  the  federal  Migratory 
Bird  Act 

3.  Oaioc  i|  II  i    PiDEttAi.  Statutb— Scopx. 

Provision  of  the  federal  Migratory  Bird  Act 
that  the  migratory  birds  "shall  hereafter  be 
deemed  to  be  within  the  custody  and  protection 
of  the  •  •  •  United  States,"  whan  read  with 
the  words  immediately  following,  whidi  show 
that  the  custody  and  protection  is  limited  to 
prohibltlnc  their  being  "destroyed  or  taken  con- 
trary to  regolations,"  which  are  to  fix  the  closed 
seasons  in  the  several  sones,  does  not  manifest 
intmitlon  of  Coogresa  to  assume  eidnslTe  juris- 
diction of  the  subject  of  such  birds,  with  the 
result  tbat  Its  failure  to  make  any  provisiDnR 
concerning  shipping  evidences  its  purpose  that 
shipping  of  such  birds  shall  not  be  prohibited. 

4.  Statbs  <s34— Fzdikal  Statuixb— Con- 
nWCTiott  as  to  State  Fouce  Powes. 

Intent  to  supersede  the  exercise  by  a  state 
of  its  poliee  powen  ia  not  to  be  implied,  nnlcsa 
the  act  of  Oongresa,  fairly  Interpreted,  is  in 
actual  conflict  with  the  atate  law. 
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0.  OoHSTTninoEiAL  I^w    ^>48— SrATims— 
CoNffTBDonofl  iR  Favob  or  ConsnTuriON- 

AUTT. 
A  statute  being  reasonably  susceptible  ol 
two  Interpretations,  by  one  of  which  it  would  be 
clearly  constitutional,  and  by  the  other  of  which 
it*  conatitudonality  would  be  doubtful,  the  for- 
mer construction  should  be  adopted. 


W.  B.  Carey  was  prosecuted  by  the  State 
of  South  Dakota  for  shipping  game  birds. 
Judgment  ot  conviction  was  affirmed  by  the 
Supreme  Court  of  tbe  state  (39  S.  D.  624,  165 
N.  W.  Ci39},  and  defendant  brings  error.  Af- 
ftrmed.  • 

*Ur.  Joe  Eirby,  of  Slonx  Falls,  B.  D„  for* 
plaintiff  in  eiTor. 

Messrs.  Clarence  C.  Caldwell  and  Edwin  B. 
Winona,  both  of  Sioux  Falls,  B.  D.,  for  Stata 
of  South  Dakota. 

Mr.  Justice  BBAMDEIS  delivered  the  opin- 
ion of  the  Conrt. 

By  the  federal  Migratory  Bird  Act  (Act 
March  4,  1018,  C.  145,  ST  Stat  828,  847 
[Comp.  BL  I  8S37]),  Congress  provided  that: 

"All  wild  geese,  wild  swans,  brant,  wild  ducks, 
snipe,  plover,  woodcock,  rail,  wild  pigeons,  and 
alt  other  migratory  game  and  Insectivorous  birds 
which  in  their  northern  and  southern  migra- 
tions pan  through  or  do  not  remain  permanent- 
ly the  entire  year  within  the  borders  of  any 
stale  or  territory,  shall  hereafter  be  deemed  to 
be  within  the  custody  and  protection  of  the 
government  of  the  United  States,  and  shall  not 
be  dcstrored  or  taken  contrary  to  regulations 
hereinafter  provided   therefor." 

Theae  regnlattona  relate  to  the  flzing  of 
"dosed  seasons,  having  dne  regard  to  the 
Eonea  of  temperature,  breeding  hatdta,  and 
timea  and  line  of  migratory  flight."  The  act 
further  declared  that:  g 

"Noth'ing  herein  contained  shall  be  deemed* 
to  affect  or  interfere  with  the  local  laws  of  the 
states  and  territories  for  the  protection  of  non- 
migratory  game  or  other  birds  resident  and 
breeding  within  thdr  borders,  nor  to  prevent 
the  atates  and  territories  from  enacting  laws 
and  regulations  to  promote  and  render  efficient 
tbe  regulations  of  the  Department  of  Agricul- 
ture provided  under  this  statute." 

B^ulatlona   were  proclaimed   October   1, 

1913  (38  But  1960).  and  were  amended  by 
the  proclamation  of  Augnst  31,  1914  (38  Stat 
2024),  and  the  proclamation  of  October  1, 

1914  (38  Stat  2032). 

Before  the  passage  of  the  federal  law  tbe 
Legislature  of  South  Dakota  had  provided 
(Laws  1909,  c.  240,  |  39)  that: 

"No  person  shall  *  •  •  ibip,  convey  or 
cause  to  be  shipped  or  transported  by  common 
or  private  carrier,  to  any  person,  dther  within 
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For  TtolatioQ  of  this  statute  by  sblpplng 
OD  November  10,  1915,  by  express,  wild  ducks 
from  a  point  within  the  state  to  Chicago,  UL, 
Carer  was  prosecuted  la  a  state  court.  He 
Insisted  that  the  state  statute  had  been  ab- 
rogated by  the  federal  law.  The  contention 
was  overruled,  and  he  was  convicted  by  the 
trial  court  Its  Judgment  was  aiflrmed  by 
the  Supreme  Court  of  the  state  (State  v.  Car- 
ey, 39  S.  D.  524,  163  N.  W.  539).  The  case 
comes  here  on  writ  of  error  under  section  237 
of  the  Judicial  Code  <Act  March  3,  1911,  c 
231,  36  Stat.  1159  IComp.  St  |  1214]). 

It  Is  admitted  that.  In  the  absence  of  fed- 
eral legislation  on  the  subject,  a  state  has 
exclusive  power  to  control  wild  game  within 
its  borders  and  that  the  South  Dakota  law 
was  valid  nhen  enacted,  although  It  inciden- 
tally affected  interstate  commerce.  Geer  v. 
Connecticut,  161  U.  S.  519,  16  Sup.  Ct  600, 
40  L.  Ed.  TBS;  Sllz  v.  Hesterberg,  211  U.  S. 
31,  29  Sup,  CL  10,  53  L.  Ed.  75.  The  con- 
tention made  by  Corey  Is  that  Congress  as- 
sumed exclusive  Jurisdiction  over  this  class 
of  migratory  birds  by  the  1913  act;  that 
then  existing  state  laws  on  the  subject  were 
thereby  abrogated  or  suspended ;  that  the 
M  power  of  the  states  to  legislate  on  the  sub- 
s'Ject  was  limited  to  such  subsequent  •enact- 
ments as  were  designed  to  render  more  ef- 
fective regulations  issued  by  the  Department 
of  Agricaiture,  and  that  the  Statnte  In  ques- 
tion was  obviously  not  of  that  character,  both 
tiecause  It  antedated  the  federal  act  and  be- 
cause the  regulations  Issued  under  the  fed- 
eral act  permitted  the  killing  of  wild  ducks 
Id  South  Dalioto  between  September  7  and 
December  1,  during  which  period  the  wild 
ducks  shipped  on  November  19  had  presum- 
ably been  killed.  On  behalf  of  the  state,  It 
was  contended  that  this  provision  of  Its  stat- 
ute is  not  Inconsistent  with  the  federal  law ; 
and  that  Its  statute  Is  In  any  event  valid,  be- 
i;au3e  the  federal  law  is  unconstitutional. 
United  States  v.  McCullagh  (D.  C.)  221  Fed. 
28S.  The  Supreme  Court  of  South  Dakota 
did  not  pass  upon  the  constitutional  ques- 
tion, but  upheld  the  state  statute  on  the 
ground  that  It  was  not  Inconsistent  with  the 
federal  law,  since  it  did  not  appear  that  the 
ducks  In  question  had  been  killed  In  violation 
of  any  regulation  adopted  under  It 

[1. 1]  The  prohibition  of  the  federal  act  Is 
limited  to  the  provision  that  the  birds  "shall 
not  be  destroyed  or  taken  contrary  to  regu- 
lations." The  regulations  merely  prescribe 
the  closed  seasons ;  that  is,  neither  the  fed- 
eral law  nor  the  regulations  deal  with  shlp- 
plng.i    The  prohibition  of  the  state  law  here 


'Tbe  MlgratoiT  Blra  Treaty  Act  (Art  July  (. 
1918.  c.  128,  40  BlaU  7SS  {Coiop.  St.  U18.  |  SS37d. 
Appendlil)    dealt    In    McUoo   4  wlUi   iblpmaDU    In 


In  qneatloD  la  limited  to  forbidding  persons 
to  "ship  *  *  *  by  common  or  private 
carrier."  It  applies  alike  whether  the  ship- 
ment la  made  in  open  or  dosed  season,  and 
it  applies  although  the  birds  were  lawfully 
killed  or  taken.  This  provision  of  the  itate 
law  is  obviously  not  Inconsistent  with  tho 
federal  law.  The  fact  tliat  other  provisions 
of  this  state  statute  may  be  so  (which  wa 
do  not  consider)  is  Immaterial,  as  the  pro- 
vision here  in  question  may  clearly  stand 
alone,  Braeee  v.  Michigan,  241  U.  S.  340, 
344.  36  Sup.  CL  661,  60  L.  Ed.  1034,  Ann. 
Cas.  IfllTC,  522;  Oulnn  v.  United  States,  233 
U.  S.  347,  366,  35  Sup.  Ct  926,  59  L.  Ed.  1340, 
L.  R.  A.  l9ieA,  1124;  Louisville  &  NashvUleg 
Railroad  Co.  t.  "Garrett,  231  U.  S.  298,  311,  • 
34  Sup.  Ct  48,  BS  L.  Ed.  229;  Presser  t.  Illi- 
nois, 116  V.  S.  252,  263,  6  Sup.  Ct  580,  29  lu 
Ed.  615. 

[S-l]  It  is,  however,  urged  that  Congress 
has  manifested  its  intention  to  assume  ex- 
clusive Jurisdiction  of  the  subject ;  and  that 
tbe  failure  to  make  any  provision  In  tbe  fed- 
eral act  concerning  shipping,  evidences  the 
purpose  of  Congres  that  the  shipping  of 
game  birds  shall  not  be  prohibited.  This  ar- 
gument rests  upon  the  clause  whicb  declares 
that  the  migratory  birds  "shall  hereafter  be 
deemed  to  be  within  the  custody  snd  pro- 
tection of  the  government  of  the  United 
States."  But  that  clause  may  not  lie  read 
without  Its  context;  and  tbe  words  Immedi- 
ately following  show  that  tbe  custody  and 
protection  Is  limited  to  prohibiting  their  be- 
ing "destroyed  or  taken  contrary  to  regula* 
tlons"  whldi  are  to  Ox  the  closed  seasons  in 
the  several  zones.  If,  resding  the  federal  act 
as  a  whole,  there  were  room  for  doubt,  two 
established  rules  of  construction  would  lead 
us  to  resolve  the  doubt  In  favor  of  sustain- 
ing the  validity  of  the  state  law.  First.  The 
intent  to  supersede  the  exercise  by  a  state 
of  Its  police  powers  Is  not  to  be  Implied  un- 
less the  act  of  Congress  fairly  Interpreted  Is 
In  actual  conflict  with  the  law  of  the  state. 
Savage  v.  Jones,  229  U.  S.  501,  633.  32  Snp. 
Ct  716,  66  L.  Ed.  1183;  Uissonri,  Kansas  & 
Texas  Ry.  Co.  v.  Haber,  169  U.  S.  613,  623, 
18  Sup.  Ct  488,  42  L.  Ed.  8T&  Second. 
Where  a  statute  is  reasonably  susceptible  of 
two  Interpretations,  by  one  of  wlilch  It  wonld 
be  clearly  constitutional  and  by  the  otber 
of  which  Its  constitutionality  would  be  doubts 
ful,  the  former  construction  should  be  adopt- 
ed. Harriman  t.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  422,  29  Sup.  Ct.  115. 
53  L.  Bd.  293;  Knights  Templars'  Indemnity 
Co.  T.  Jarman,  187  U.  S.  197,  205,  23  Sup. 
Ct.  108,  47  L.  Bd.  139. 

The  Supreme  Court  of  South  Dakota  did 
not  err  In  its  Judgment  nnholding  tbe  con- 
Btltntionality  of  the  provision  of  the  state 
statute  nud»  which  ttke  plalntUt  In  error 
was  convicted ;  and  its  Judgm^U  Is 
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HyojAva  4=>18  —  HoireBraAD  ALLOTiirNT— 
Death  of  Aixotteb— Lease  bt  Beibb  fob 
OUr— EtiQHTS  IN  Royalties. 
Dnder  Act  May  27,  1908,  |  1,  declaring 
■the  homestead  allotment  of  an  Indian  lualleiia- 
•ble  prior  to  April  26,  1631,  nnleaa  teatrlctiona 
be  removed  hj  Secietar;  of  Interior,  section  2, 
-authoriiiiiK  leaaea  for  oil  and  gai  of  restricted 
landi  with  the  approval  of  the  SecreUry  ot 
■the  Interior,  and  section  9,  declaiini  that  death 
■of  an  allottee  shall  remove  restrictions  on  al- 
ienation, provided  that,  if  an  allottee  die  leav- 
ing luue  bom  since  March  4,  1906,  deceased's 
homestead  shall  remain  Inalienable,  unless  te- 
■strictiona  are  removed  as  proved  in  aectlon  1. 
for  the  use  and  support  of  such  itsue,  till  April 
26,  1931,  unleaa  such  issae  sooner  die,  the 
■three  heirs  of  such  an  intestate  allottee  having 
leased  the  homestead  for  oil  and  gas  with 
proval  of  the  Secretary  of  the  Interior,  bot 
-without  any  removal  of  restrictions  on  aliena- 
■tiou  being  attempted  or  intended,  the  royalties 
■take  the  place  of  the  part  of  the  homestead  re- 
moved by  mining,  and  that  one  who  was  Issue 
'torn  after  March  4,  1900,  ts  entitled  to  the 
-interest  or  income  therefrom  until  April  26, 
1831,  unleaa  sooner  dying,  leaving  the  principal 
to  go  to  the  heir*  in  general  on  termination  of 
tier  special  right. 

Appeal  from  the  United  Statea  Circuit 
■Conrt  of  Appeola  for  the  Eighth  ClrcolL 

Suit  by  Tootle  Riley,  a  minor,  and  another 
-against  Gabe  EJ.  Parker,  as  Superintendent 
for  the  Five  Civilized  Tribes,  and  another. 
Decree  for  plaintiffs  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals  (243  Fed.  42,  165  C.  C. 
A.  572),  and  defendants  appeal.    Reversed. 

Mr.  Assistant  Attorney  General  Kearful, 
for  appellants. 

Mr.  William  J.  Eorton,  of  McAleater,  OkL, 
(or  appellees. 

$ 

•Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court 

This  ts  a  bill  1q  equity  to  settle  conflict- 
Ids  claims  to  royalties  collected  and  accruloK 
under  an  oil  and  gas  lease  of  lands  allotted 
to  a  tall-blood  Creek  Indian  as  a  homestead, 
^nie  allottee  died  Intestate  In  November, 
1008,  tearing  s  husband  and  two  minor  chll- 
■dren  as  ber  onlf  heirs.  One  ot  the  children 
was  bom  before  and  the  other  after  March 
4, 1906.  Under  the  applicable  law  of  descent 
■each  belr  took  an  undivided  one-third  Inter- 
•cstlo  the  lands,  sobject  to  the  estate  specially 
given  to  the  child  born  after  March  4,  1906, 
bj  section  9  ot  the  Act  of  May  27, 1908,  c.  ~ " 
.35  Stat.  312.  Tbe  lease  was  given  In  1912 
tiy  ttie  husband  and  children — the  latter  act- 
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Ing  through  tbelr  respective  ffuardtane — in 
accordance  with  the  rules  and  regulations 
prescribed  by  the  Secretary  ot  the  Interior, 
and  was  approved  by  that  offlcer.^  The  roy- 
alties have  been  and  are  belog  regularly  paid 
officer  of  the  Indian  Bureau  under  a 
provision  In  the  lease,  and  he  receives  and 
holds  them  In  trust  for  the  lessors  according 
to  their  respective  Interests.  The  District 
Court  held  that  each  heir  was  entitled  to  one- 
third  of  the  royalties  and  directed  that  they 
be  distributed  on  that  basis:  Riley  v.  Eelsey 
(D.  C.)  218  Fed.  391.  In  the  Circuit  Court  of 
Appeals  that  decree  was  affirmed,  ons 
Judge  dissenting.    243  Fed.  42,  150  a  O.  A. 


672. 

It  Is  Insisted  here,  as  It  was  in  the  courts 
below,  that  under  section  9  ot  tbe  Act  ot  May 
27,  1908,  tbe  child  born  after  Marcb  4,  1906, 
is  entitled  to  all  the  royalties  accruins  dur- 
ing her  life,  but  not  beyond  April  26,  1931, 
or,  If  not  to  the  royalties,  to  the  Inccnne  or 
interest  therefrom  during  that  period. 

The  lands  were  allotted  under  the  Acts  of 
March  1.  1901,  c  676,  31  Stat.  861,  and  June  I 
.30.  1902.  c.  1323.  82  'Stat.  600.  both  ot  which  • 
provided  that  tbe  homestead  of  each  allottee 
should  be  Inalienable  tor  21  years  and  oo  his 
death  should  remain  for  tbe  use  and  support 
ot  his  children,  If  any,  bom  after  tbe  date 
which  would  entitle  them  to  be  enrolled  and 
receive  allotments  ot  their  own.  Ry  tbe  Act 
ot  AprU  26,  1906,  c.  1876,  34  Stat.  137,  that 
date  was  changed  to  March  4,  1906,  and  as 
to  certain  allotments  the  restrictions  on 
alienations  were  extended  until  April  26, 
1931.  With  these  matters  In  mind  the  provi- 
sions In  the  act  of  May  27,  190S,  relied  on 
here  will  be  more  readily  understood. 

Ry  its  first  section  that  act  relieves  certain 
allotments  trom  all  restrictions,  and  then  de- 
clares: 

"All  homesteads  of  said  allottees  enrolled  as 
mixed-blood  Indians  having  half  or  more  than 
half  Indian  blood,  Including  minors  of  such  de- 
grees ot  blood,  and  all  allotted  lands  of  enroll- 
ed full  bloods,  and  enrolled  mixed  bloods  ot 
tbree-qnarters  or  more  Indian  blood,  IndudiDg 
minors  ot  such  degrees  of  blood,  shall  not  be 
subject  to  alienation,  contract  to  sell,  power  of 
attorney,  or  any  other  incumbrance  prior  to 
April  twenty-dxtb,  nineteen  hundred  and  thirty- 
one,  except  that  tbe  Secretary  of  the  Inte- 
rior may  remove  such  restrictions,  wholly  or  In 
part,  under  mch  rules  and  regulations  concern- 
ing terms  of  tale  and  disposal  ot  the  proceeds 
for  the  benefit  of  the  respective  Indians  as  he 
may  prescribe.  The  Secretary  ot  the  Interior 
shell  not  be  prohibited  by  thli  act  from  con- 
tinuing to  remove  restrictions  as  heretofor»" 

By  its  second  section  It  provldea: 
"Riat  leases  ot  restricted  lands  tor  oil,  gas 
or  other  mining  purposes,  leases  of  restricted 
homesteads  for  more  than  one  year,  and  leases 
of  restricted  lands  for  periods  ot  more  than  five 
years,  may  be  naade,  with  the  approval  of  tbe 
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8«entatT  ot  the  Interior,  nnder  rale*  and  nga- 
latloiw  pcorlded  hj  the  SecretArr  of  the  Interi- 
or, and  not  otherwise." 

g     By  ita  flftb  section  It  declares  that  "any 

•  attempted  &llenatloii''  of  lands  while  *tbef 
are  restricted  and  "also  an;  leaxe  of  such  re- 
stricted land  made  In  violation  of  law 
•  •  •  ahall  be  absolutely  null  and  void." 
And  its  nlDtb  section  contains  tlie  following: 

"That  the  death  of  an;  allottee  of  the  Five 
Cmlixed  Tribes  EhaB  operate  to  remove  all  re- 
■trictioDH  upon  the  alienation  ot  said  allottee's 
land;  Frovided,  that  do  conveyance  of  any  in- 
terest of  anr  full-blood  Indian  beir  in  such  land 
•hall  be  valid  unleaa  approved  by  the  court  hav- 
inE  jurisdiction  of  the  settlement  of  the  es- 
tate of  laid  deceased  allottee:  Provided  fur- 
ther, that  if  any  member  of  the  Five  Civilized 
Tribes  of  one-half  or  more  Indian  blood  shall 
die  leaving  issue  surviving,  bora  aince  March 
fourth,  nineteen  hundred  and  six,  the  bome- 
Btead  of  such  deceased  allottee  shall  remain 
inalienable,  unless  restrictions  against  aliena- 
tion are  removed  tberefrom  by  the  Secretary 
of  the  Interior  in  the  manner  provided  in  sec- 
tion one  hereof,  for  the  use  and  support  ot 
such  issue,  during  their  life  or  lives,  until  April 
twenty-si xtb,  nineteen  hundred  and  tbirty-one ; 
but  it  no  such  issue  survive,  then  such  allot- 
tee, if  an  adult,  may  dispose  of  his  homestead  by 
will  free  from  all  restrictions;  It  this  be  not 
done,  or  in  the  event  the  issue  hereinbefore  pro- 
vided tor  die  iKfore  April  twenly-sisth,  nine- 
teen hundred  and  thirty-one,  the  land  shall 
then  descend  to  the  heirs,  according  to  the 
laws  of  descent  and  distribution  of  the  state 
of  Oklahoma,  free  from  all  restrictions." 

The  allottee,  as  bas  been  said,  was  an  en- 
lolled  full-blood  OreelE  Indian  and  died  ser- 
eral  months  after  tbe  Act  of  Hay  27.  1908. 
The  restrictions  on  the  alienation  of  her 
homestead  bad  Dot  been  removed,  and  among 
her  heirs  wfts  a  child— a  daoiiiter  named 
Julia— bom  after  March  4,  1906.  In  these 
dicumetancea  a  reading  of  section  9  makes 
it  Terr  plain  that  the  restrictions  did  not  ter- 
minate with  the  allottee's  death,  bat  remain- 
S  ed  in  force,  and  also  that  tbe  homestead  was 

*  set  apart  for  the  '"use  and  support"  of  Julia 
during  her  life,  but  not  beyond  April  26, 1931. 
We  need  not  stop  to  consider  whether,  strict- 
ly speaking,  the  right  thus  Bpedally  given 
to  Julia  was  an  estate  for  life  or  for  years ; 
for  It  evidently  was  not  the  purpose  to  make 
an7  nice  distinctions  along  that  line-  Nor 
need  we  consider  what  effect  a  removal  of 


tbe  restrictlonB  *^  tbe  manner  provided  t^ 
section  one"  after  the  deatb  of  the  allottee 
would  have  had  on  tbe  relative  rights  ot 
Julia  and  the  other  heirs;  for  uo  such  re- 
moval was  attranpted  or  Intended  bf  the  Sec- 
retary of  the  Interior. 

The  oil  and  gas  lease  was  to  run  for  10 
years  and  as  much  longer  as  oil  or  gas  was 
found  in  paying  quantity.  It  was  given  and 
approved  under  the  provision  In  section  2 
dealing  specially  with  the  leasing  of  restrict- 
ed lands  and  homesteads.  All  the  heirs  Join- 
ed In  the  lease  and  It  was  designed  to  be  for 
the  benefit  of  alL  Nothing  In  It  or  In  the 
provision  nnder  which  It  was  given  su^ests 
that  the  rights  of  the  heirs,  as  among  them- 
selves, were  to  be  altered  or  affected.  The 
oil  and  gas  were  to  be  extracted  and  taken 
by  the  lessee,  and  for  this  royalties  in  money 
were  to  be  paid.  These  minerals  were  part 
of  tbe  homestead,  and  tbe  lease  was  to  oper- 
ate as  a  sale  of  them  as  and  when  they  were 
extracted.  In  that  sense  the  heirs  were  ex- 
changing a  part  of  the  homestead  for  the 
money  paid  as  royalties,  but  no  heir  was 
surrendering  any  right  to  tbe  others.  Thus 
the  rights  of  all  in  the  royalties  were  the 
same  as  in  the  homestead,  Nolhtng  in  the 
Act  of  May  27,  1908,  makes  to  the  contrary. 
Under  tbe  provision  In  section  nine  specially 
providing  for  issue  born  after  March  4,  1906, 
Julia  was  entitled  for  her  support  to  the  ex- 
clusive use  of  the  entire  homestead  while  she 
lived,  but  not  beyond  April  26,  1931,  and 
those  who  took  the  fee  took  it  subject  to  that 
right.  The  rights  of  all  In  the  royalties 
must,  OS  we  think,  be  measured  by  that 
standard.     In  this  view  Julia  Is  entitled  to 

nse  of  the  royalties,  that  is  to  say,  the^ 
Interest  or  Income  which  may  be  ob*taIned  by* 
properly  investing  them,  during  tbe  same 
period,  leaving  tbe  principal,  like  the  home- 
stead, to  go  to  the  heirs  in  general  on  tbe 
termination  of  her  special  right. 

Our  concludon  on  this  point  Is  in  accord 
with  tbe  general  trend  of  decisions  in  the  oil 
and  gas  mining  regions  In  similar  situations. 
Blakler  T.  Marshall,  174  Pa.  42S,  429.  34  Atl. 
664;  Wilson  v.  Toust.  48  W.  Va.  828,  28  S. 
B.  781,  39  L.  R.  A.  292;  Eakln  v.  Hawkins. 
52  W.  Vo.  124,  43  S.  El  211;  Stewart  v.  Ten- 
nant.  62  W.  Va.  559,  44  S.  E.  223:  Barnpi.  v. 
Keys,  S6  OkL  «,  127  Pac.  261,  4S  L.  B.  A. 
(N.  S.)  ITS,  Ann.  Cas.  1916A,  615. 

Decrees  below  reversed. 
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Mr.  Cbarles  J.  Blddle,  of  Pblladelpbla,  Pa„ 
for  plaintiff  In  error. 

Messrs.  Alexander  0.  King,  SoL  Oen.,  of 
Atlanta,  Ga.,  and  G.  CarroU  Todd  and  Lin- 
coln R.  Clark,  botb  of  Waablngton,  D.  C  for 
tbe  United  States.  . 


No.   192. 

1.  Appeal   ahd   Ebrob   «=i722(D— Absiok- 

HXNTS    OF    EbBOB— XUMBEB. 

The  practice  o(  unlinilted  asiignmentB  of 
error,  invoivlag  but  a  few  qnestionB,  condemned. 

2.  Leuitatioit   of  Actionb  ^»11<1>— Statk 
St ATDTiB— United  States. 

Tbe  United  States,  wben  aaaertlng  sover- 
elcn  or  gOTernmental  rights,  ia  not  lubject  to 
state  Btatutea  of  limitation. 

8.  BquTTT  9=85— Laches— UmrED  States. 

Doctrine  of  laches  is  not  applicable  to  the 
United  States,  nhen  aBBerting  aorereign  ot  gov- 
ernmental rights. 

4.  Appeai.  and  Ebrob  •^=3501(1)— Be  view— 
Necesbits  or  Exceptions. 
Correctness  of  ruling  that  presumption  of 
PBTinent  from  lapse  of  20  Tears  irltbout  suit 
to  collect  obtains  agalast  the  United  States, 
not  being  queHtioned  by  appropriate  ezcepUona 
in  record,  will  not  be  decided. 

B.  LiuiTATiON    or  Actions  ^311(1) — State 

Statute— Uhitsd  States. 
The  United  States,  when  suing  for  dividends 
declared  on  stock  owned  by  it,  is  acting  in  its 
(Ofemmental   capacity  as  a  creditor,   and  so 
not  subject  to  state  statute  of  limitationa. 
Ol  Evidence  9=3341  —  Psinted  Books  of 

Tbeasurt  Dcpabtmbni^-Cebtificahon. 
Books  printed  by  pnbllc  printer  from  writ- 
ten public  records  of  the  treasury  department, 
■ad  so  printed  by  authority  of  law,  and  prodnc- 
•d  from  the  custody  of  such  department,  where 
they  were  used  as  original  records  In  the  trans- 
action of  the  daily  huBiness  thereof,  do  not  re- 
quire certification  as  copies  under  Bev,  St  | 
SS2,  to  be  admiBsible  in  evidence. 
T.  BviDBNCE  9=333(T>— Stock  Ditidehds— 

Books  of  Tbeasubt  Departmbnt. 
Printed  books  of  the  treasury  departmoit, 
-constituting  public  records,  kept  pursuant  to 
requirements  of  Constitution  and  state  stat- 
ute, presumptively  containing  a  record  ot  all 
payments  made,  are  evidence  that  payments  not 
afaown  of  dividends  on  stocks  owned  by  tbs  Unit* 
«d  States  were  not  made. 
8,  Corporations  «s>165(S)  —  Stock  Dtti- 

DBNDB— Evidence. 
Evidence,   In   action    by   United   States  for 
^Hvidends  declared  over  20  years  before  on  stocks 
owned  by  it,  Acid  to  carry  clear  conviction  that 
they  were  not  paid. 

In  Error  to  tbe  United  States  Clrcnlt  Court 
of  Appeals  for  tbe  TUrd  Clrcnlt 

Action  by  tbe  United  States  against  the 
Cbesapeake  &  Delaware  Canal  Companr. 
Judgment  for  plaintiff  was  affirmed  by  tbe 
arcuit  Court  of  Appeals  (210  Fed.  903,  163 


*Mr.  Justice  CLARKB  delivered  the  opinion  • 
of  tbe  Court 

In  1912  tbe  United  States  sued  tbe  Canal 
Company  to  recover  tbe  amount  of  tbree  dlr< 
Idends  which  bad  been  declared  on  shares 
of  its  capital  stock  owned  b;  the  government. 
In  tbe  years  1873,  18TS,  and  1876,  payment 
of  wblcb,  It  was  averred,  had  been  refused 
when  demand  was  made  therefor  In  the  year 
1911. 

After  various  vlriasltudes  tbe  case  went  to 
trial  on  Issue  Joined  on  the  plea  of  payment 
by  the  company  aod  It  conies  Into  this  court 
on  writ  of  error  to  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit 

[1]  There  are  forty-one  assignments  of  er- 
ror in  this  court,  which  counsel  In  their  brief 
compress  Into  five  questions,  and  these  re- 
solve ttaemselveB,  at  once.  Into  tbree,  vlE.: 
<1)  Tbe  applicability  of  tbe  sUtnte  of  limita- 
tions of  the  state  of  Delaware;  (S)  the  ad* 
mlsstblllt;  In  evidence  of  certain  books  of 
the  Department  of  the  Treasury ;  and  (3) 
the  propriety  of  a  requested  Instruction  In 
favor  of  the  Canal  Company. 

Such  a  record  constrains  us  to  repeat  tbe 
following: 

"This  practice  of  unlimited  assignmenta  Is  a 
perversion  of  the  rnle,  defeating  all  its  purpos- 
es, bewildering  the  counsel  of  the  other  side, 
and  leaving  the  court  to  gather  from  a  brief, 
often  as  prolix  aa  the  assignments  of  error, 
which  of  the  latUr  are  really  relied  on."  Phil- 
lips, etc.,  Construction  Co.  v.  Seymour,  91  U. 
S.  646,  048  (23  L.  Ed.  341).  Grayson  v.  Lynch, 
leS  U.  S.  488,  16  Sup.  Ct.  1064,  41  L.  Ed.  230, 
and  Central  Vermont  Ry,  Co.  v.  White,  238 
U.  8.  007,  8S  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann. 
Caa.  ldl6B,  252. 

Tbe  plea  of  the  statute  of  limitations  was 
rejected  by  both  lower  courts,  and,  although 
tbe  specific  assignment  of  this  ruling  as  error  S 
In  tbe  Circuit  Court  of  Appeals  Is  *not  re-» 
peated  In  this  court,  It  will  be  considered  be- 
canse  possibly  embraced  within  some  of  the 
general  assignments. 

Both  lower  courts  ruled  that  tbe  govem- 
mHit  was  not  bound  by  the  state  statute  of 
limitations  and  that  the  doctrine  of  laches 
was  not  applicable  to  It,  but  they  agreed  that 
a  rebuttable  presumption  of  payment  arose 
after  the  lapse  ot  more  than  twenty  years 
from  the  date  wben  tbe  debt  became  dn*. 
without  suit  being  instituted  to  collect  It,  and 
that,  this  appearing  from  the  pleadings  ot 
the  government,  the  burden  was  upon  It  ot 
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overctsmlns  Ote  presumptloD  b7  evidenc«  tbat 
payment,  as  It  averred,  bad  not  been  made. 
Tbe  company,  wltbout  introducing  an;  testi- 
uon7>  relted  wholly  upon  tbls  presumption  of 
payment 

Although  the  btirden  of  tbe  responsibility 
of  proving  nonpayment  was  accepted  by  the 
government,  tbe  Canal  Company,  neverthe- 
iesB,  argues  that  tbe  state  statute  of  llmita- 
tioDS  Is  also  applicable. 

£2.  S]  It  is  settled  beyond  controversy  tbat 
the  United  States  when  asserting  "sovereign" 
or  governmental  rights  is  not  subject  to  ei- 
ther state  statutes  of  limitations  or  to  lathes. 

That  tbe  doctrine  ot  laches  is  not  applica- 
ble to  the  government  was  announced  by  Mr. 
Justice  Story  on  tbe  circuit  In  1S21  and  after- 
ward in  182i  authoritatively,  upon  principle, 
in  United  States  v.  Klrkpatrlck,  9  WbeaL 
720,  6  L.  Ed.  100. 

This  rule  has  been  often  approved  and  was 
applied  so  lately  as  Utah  Power  &  Light  Co. 
V.  United  States.  243  U.  S.  3S9,  400,  37  Snp. 
Ct.  387,  61  L.  Ed.  791. 

That  the  United  States  is  not  bound  by 
state  statutes  of  limitations  is  settled  with 
equal  deBnlteness  in  United  Slates  v.  Nash- 
ville, etc.,  Ry.  Co.,  118  U.  S.  120,  6  Sup.  Ct. 
1006.  30  L.  Ed.  81 ;  United  States  v.  Whlted 
&  Wheless,  2J0  U.  S.  552,  561,  38  Sup.  CL 
367,  62  L.  Ed.  879. 

H]  Whether  this  rule  eitends  to  and  In- 
R  eludes  the  presumption  of  payment  arising 
•  from  the  lapse  of  twenty  years  'without  suit 
to  collect  is  not  questioned  by  appropriate  ex- 
ceptions in  the  record  before  us,  and  It  Is, 
therefore,  not  decided.  It  la  not  Intended, 
however,  to  approve  the  holding  of  tbe  Cir- 
cuit Court  of  Appeals  on  this  subject.  Unit- 
ed States  V.  Thompson,  08  U.  S.  488,  489,  25 
L.  Ed.  194,  and  cases  hereinbefore  cited. 

[(]  The  contention  of  the  Canal  Company 
tbat  the  government  by  becoming  a  stock- 
holder In  a  prt\-ate  corporation  so  abdicated 
its  governmental  character  that,  under  tbe 
circumstances  of  this  case,  It  was  bound  as 
a  private  person  by  statutes  and  rules  ot  lim- 
itation, cannot  be  allowed. 

It  the  government  were  asserting  any 
rights  with  respect  to  the  conduct  of  tbe  cor- 
poration's affairs,  its  contracts  or  Its  torts, 
then  Its  rights,  duties  and  privileges  would 
be  no  greater  than  those  of  any  other  stock- 
holder. Bank  of  the  United  States  v.  Plant- 
ers' Bank,  9  Wheat.  004,  007,  6  L.  Ed.  244. 
But  here  the  government  is  pursuing  a  right 
to  recover,  which  is  not  affected  by  Its  re- 
lation to  the  corporation  as  a  stockholder. 
The  declaration  of  the  dividends,  which  Is 
admitted,  gave  it  the  status  of  a  creditor  of 
the  company,  and,  thereafter,  the  right  to  re- 
cover was  unaffected  by  any  stockholder  re- 
lation. To  this  most  be  added  that  the  stat- 
utes and  rules  of  limitation  relate  to  the  rem- 
edy to  enforce  the  right,  and  not  to  tbe  cor- 
porate relation  from  which  the  right  springs, 
and  that,  since  these  dividends  constituted 


"public  money"  applicable  to  public  purposes 
only,  tbe  government  in  collecting  them  was 
acthig  in  its  governmental  capacity  as  much 
as  If  it  were  collecting  taxes,  such  as  those 
with  which,  no  doubt,  the  stock  which  pro- 
duced the  dlridends  was  purchased.  The  Cir- 
cuit Court  of  Appeals  answered  this  conten- 
Hon  in  a  manner  not  to  be  Improved  upon, 
sayhig  &23  Fed.  028,  028,  138  a  O.  A.  406, 
408  IL.  B.  A.  lOlGB,  734]): 

"We  may  perhaps  add  a  few  words  to  say 
that  the  fallacy  of  the  company's  argument  k 
seeaia  to  lurk  in  the  assumption  that  in  thiajj 
action  the  government  is  asserting  a  right  *in  • 
its  character  as  a  stockholder.  Dadoubtedly 
tbe  right  came  into  being  because  the  govern- 
ment owns  tbe  stock,  but  In  no  other  respect 
has  the  salt  anything  to  do  with  such  owner- 
ship. Tbe  government  ia  not  suing  as  a  stock- 
holder;  it  is  suing  as  a  creditor,  and  In  this 
character  alone  is  it  now  to  ba  coaBidered." 

The  questions  remain  as  to  the  admissi- 
bility of  tbe  books  and  the  solBclency  of  the 
evidence  to  carry  the  case  to  the  Jury, 

The  government  produced  a  witness  who 
testified  that  he.  In  conspiracy  with  another 
employ^  of  the  Canal  Company,  embezzled 
the  amount  of  these  dividends  and  that  to 
conceal  their  crime  they  placed  In  the  files 
of  the  Canal  Company,  from  .ivblcb  they  were 
produced  in  evidence,  forged  drafts  purport- 
ing to  have  been  drawn  by  Assistant  Treas- 
urers of  the  United  States  upon  the  treasurer 
ot  the  Canal  Company  for  payment  of  these 
dividends  and  also  what  purported  to  he  re- 
ceipts therefor.  This  witness  testified  that 
until  1886,  when  he  left  the  employ  of  tbe 
Canal  Company,  no  notice  of  tbe  declaration 
of  the  three  dividends  in  controversy  had 
been  sent  to  the  government,  as  had  been 
the  practice  when  earlier  dividends  were  de- 
clared; that  until  that  time  no  payment  ot 
them  had  been  made,  and  that  the  names 
signed  to  the  drafts  and  receipts  were  flcti- 
tloua. 

The  government  also  produced  the  notices 
by  the  Canal  Company  of  the  declaration  of 
each  of  tbe  fourteen  earlier  dividends  and 
the  record  of  the  payment  of  tbem. 

To  supplement  this  evidence  the  books  were 
produced  in  evidence,  the  admission  of  which 
is  assigned  aa  error. 

Employ^  of  the  Department  ot  tbe  Treas- 
ury, who  produced  the  books  testified:  That 
they  were  records  of  the  department  compil- 
ed by  authority  of  law  under  the  direction  fit 
the  Secretary  of  the  Treasury  and  were  the 
volumes  In  dally  use  by  offlciala  and  employes 
1q  the  discharge  of  their  duties ;  that  part  of  S 
them  were  printed  *from  the  original  records  • 
of  miscellaneoufl  revenues,  In  which  such  div- 
idends would  be  classed,  while  others  were 
printed  compilations  from  books  not  of  orig- 
inal entry,  and  the  testimony  was  that  tbe 
volumes  produced  were  Intended  to,  and  the 
witnesses  believed  did,  show  all  of  the  mis* 
cellaneoua  receipts  and  disbursements  ta  th« 
L,3h..    .A^^OOglC 
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COTemmeDt  from  18J8  to  1911.  They  showed 
the  receipt  by  the  government  of  fourteen 
divideDds  paid  by  the  Canal  Companr  prior 
to  those  In  controversj,  and  the  wttuesflea 
testUled  that  a  caretul  search  made  by  them 
failed  to  discover  any  record  la  the  books  of 
the  receipt  of  any  of  the  three  dividends  sued 
for.  There  was  an  elaborate  descrlptlou  of 
tbe  method  employed  by  the  Department  of 
the  Treasury  In  keeping  its  accounts  and  of 
the  necessarily  contemporaneous  character  of 
the  original  entries,  which  It  Is  not  necessary 
to  rehearae.  The  copies  produced  were  print- 
ed by  the  FubUc  Printer. 

[I]  The  objection  is  that  these  are  not  boots 
«f  orislnal  entry  and  that  they  are  not  cer- 
tified as  copies  of  public  records  are  required 
to  be  by  Bev.  SL  |  882  (Comp.  8t  |  1494). 

It  U  enough  to  say  of  this  lost  contention 
that  although  the  books  admitted  were  print- 
ed from  written  public  records,  they  were  so 
printed  by  authority  of  law  and  were  produc- 
ed from  Uie  custody  of  the  Department  of  the 
Treasury,  where  they  were  used  as  original 
records  In  the  transaction  of  the  daily  bual- 
ness  of  tlie  department,  and  therefore  they 
did  not  require  certification. 

[7]  They  were  public  records,  k^t  puna- 
ant  to  constitutional  and  statutory  require- 
ment Constitution  of  the  United  States,  Ar- 
ticle 1,  I  9,  cL  7;  Act  of  Congress,  approved 
September  2,  1789,  a  12,  |  2  (1  Stat.  65); 
Rev.  St.  I  257  (Comp.  St  |  386) ;  Act  of  Con- 
gress, approved  September  30,  1890  (26  Stat 
e04,  611,  c.  1126);  Act  approved  July  31, 
1894,  (c.  174,  I  IS,  28  Stat  210  [Comp.  8t  | 
38S]).  Thus,  their  character  as  public  rec- 
ords  required  by  law  to  be  kept,  the  official 
H  character  of  their  contents  entered  under  the 
•  sanction  of  public  duty,  'the  obvloua  necessity 
for  regular  contemporaneous  entries  In  them 
and  the  reduction  to  a  minimum  of  motive  on 
the  part  of  public  offldals  and  employes  to 
either  make  false  entries  or  to  omit  proper 
ones,  all  unite  to  make  these  books  admlsd- 
ble  as  unusually  trustworthy  sources  of  evi- 
dence. Galnea  v.  Belf,  12  How.  472,  &70,  13 
L.  Ed.  1071;  Bryan  et  al.  v.  Forsyth,  19  How. 
334.  33S,  IQ  L.  Ed.  674 ;  Post  v.  Supervlaors, 
105  U.  S.  667,  670,  26  L.  Ed.  1204 ;  Oakes  t. 
United  States,  174  D.  S.  778,  783,  796,  19  Sup. 
Ct.  864,  4S  L.Ed.lie9;  Holt  t.  United  States, 
218  U.  B.  245,  253,  31  Sup.  Gt  2,  54  L.  Sd. 
1021,  20  Ann.  Cas.  113S.  Obviously  such 
books  are  not  subject  to  the  rules  of  restrict- 
ed admissibility  applicable  to  private  account 
books.  The  considerations  which  we  hare 
found  rendered  tbe  books  admissible  in  evi- 
dence as  tending  to  prove  the  truth  of  the 
statements  of  entries  contained  in  them  also 
make  them  admissible  as  evidence  tending  to 
show  that  because  tbe  receipt  of  tbe  divi- 
dends was  not  entered  In  them  they  were 
not  received  and  therefore  were  not  paid. 
TUe  evidence  may  not  be  as  persuasive  In  the 
latter  cnse  as  In  tbe  former,  but  that  It  was  < 
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proper  evidence  to  be  submitted  to  the  Jury 
tor  the  determination  of  Its  value  we  cannot 
doubt  Such  books  so  kept  presumptively 
contained  a  record  of  all  payments  made,  and 
the  absence  of  any  entry  of  payment,  where 
it  naturally  would  have  been  found  U  It  had 
been  made,  was  evidence  of  nonpayment 
proper  for  the  consideration  of  the  Jury. 
United  States  v.  Teschmaker  et  aL,  22  How. 
392,  405,  16  L.  Ed.  353;  State  v.  McCormick, 
67  Kan.  440,  46  Pac  777,  57  Am.  St.  Sep. 
341;  Bastrop  State  Bank  r.  Levy,  106  La. 
586,  31  South.  164 ;  Wlgmore  on  Evidence,  | 
1531,  and  section  1633,  par.  6. 

[I]  We  agree  with  the  Circuit  Court  of  Ap- 
peals that  tbe  evidence  introduced  carries 
clear  conviction  that  tbe  dividends  were  nev- 
er paid,  and  that  tbe  request  of  the  Canal 
Company  for  an  instructed  verdict  in  lis  fa- 
vor was  properly  denied.  The  Judgmoit  of 
the  Circuit  Court  of  Appeals  is 

Affirmed. 
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ALISItATION. 

Under  Act  Feb.  8,  1887,  |  6  (Comp.  St  | 
4201),  declaring  that,  on  approval  of  Indian 
allotments  thereby  provided  for,  patents  shall 
issue  of  the  legal  effect,  and  declaring  that  the 
United  States  does  and  will  hold  the  land  for 
25  yesTf  in  trnat  for  the  allottees,  tbe  trust 
period  begins  from  date  of  trust  patent,  and  not 
troni  approval  of  allotments. 
2.  IifDuns  ^9lS(l>— IiaHDB  —  Rkstbictioii 

OK    AUEITATIOn. 

Alienation  of  land  allotted  Indiana  being 
within  the  trust  period  of  2S  years,  extended 
10  years  by  executive  order,  provided  for  and 
authorized  by  Act  Feb.  8,  1887,  {  5  (Comp.  St 
I  4201),  was  void  by  terms  of  the  act 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  tbe  Eighth 
arcult 

Suit  by  tbe  United  States  against  Suda 
Reynolds.  Decree  for  complainant  was  re- 
versed by  the  Circuit  Court  of  Appeala  (2S2 
Fed.  6S)t  and  complainant  brings  certiorari 
Eeversed.  % 

•Mr.  Solicitor  General  Alex,  a  Ebig,  of* 
Atlanta.  Ga..  for  petitioner. 

Mr.  Mark  Goods,  of  Shawnee,  Okl^  for 
respondent 

•Mr.  Justice  PITNEY  delivered  the  tqjdnlon  * 
of  the  court 

Tbis  was  a  suit  brougbt  by  tbe  United 
States  In  behalf  of  Clandlns  ^^er  and  ten 
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otber  personi,  heln  at  law  of  Stella  Wuh- 
Ington,  deceased,  wbo  was  a  member  of  tha 
ADsentee  Sbawnee  Tilbe  of  IndlauB  of  Okla- 
homa; its  object  being  to  cancel  a  deed  made 
ty  Tyner  to  Suda  Reynolds  on  February  17, 
1917,  pniportlng  to  convey  an  undivided  elev- 
enth Interest  In  a  tract  of  land  Inherited  by 
the  11  heirs  from  Stella  Washington,  who 
was  the  allottee  thereof.  Hie  legal  title  to 
the  tract  was  held  by  the  United  States  un- 
der a  certificate  of  allotment  or  "trust  pat- 
en*," dated  February  e,  1892,  containing  a 
provision  that  the  United  States  did  and 
would  hold  the  lond  In  question  In  trust  for 
the  said  Stella  and  In  case  of  her  death  for 
her  heirs,  for  a  period  of  25  years,  at  the  ex- 
piration of  which  time  the  United  States 
would  convey  the  same  by  patent  fn  fee,  dis- 
charged of  the  trust,  to  said  Indian  or  her 
heirs,  unless  the  trust  period  had  been  ex- 
tended by  the  President  of  tbe  United  States. 
The  allotment  was  made  under  the  provi- 
sions of  the  Act  of  Congress  approved  Febru- 
^ary  8,  1887  (chapter  119,  24  Stat  38S).  as 
g  amended  by  Act  of  March  3,  1891  (chapter 
•  543,  -26  SUt  9S9, 1019).  Section  6  of  tbe  Act 
of  1887  (Comp.  St  |  4201)  provided  : 

"Tbat  upon  the  approval  of  the  allotments 
provided  for  In  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  iwue  there- 
for in  the  name  of  the  aUottees.  which  patents 
shall  be  of  the  legal  efFect,  and  declare  that  the 
United  States  does  and  will  hold  the  laod  thus 
allotted,  for  tbe  period  of  twenty-five  years, 
in  tmst  for  the  sole  use  and  benefit  of  the  In- 
dian to  whom  such  allotment  shall  have  been 
made,  or,  in  case  of  his  decease,  of  his  heir* 
according  to  the  laws  of  the  state  or  territory 
where  such  land  la  located,  and  that  at  the  ex- 
piration of  said  period  the  United  States  will 
convey  the  same  by  patent  to  said  Indian,  or 
his  beira  as  aforeaald,  in  fee,  dladiarged  of  said 
tmst  and  free  of  all  charge  or  Incombrance 
whatsoever:  Provided,  that  the  Prerident  of  the 
United  States  ma;  in  any  case  In  bis  discretion 
extend  the  period.  And  if  any  eonverance  shall 
be  made  of  the  lends  set  apart  and  allotted  as 
herein  provided,  or  any  contract  made  touching 
the  aame,  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  contract 
Bhell  be  absolutely  nuH  and  void." 

Stella  Washington's  allotment  was  approv- 
ed by  the  SecreUry  September  16, 1861 ;  the 
allotment  certificate  or  trust  patent  was  !»• 
sued  on  February  S,  1992.  On  November  24, 
]9i6,  tbe  President  by  executive  order  ex- 
tended the  trust  period  for  10  years.  There- 
after, on  February  17,  1817,  Tyner  executed 
the  deed  in  question  to  Suda  Reynolds. 

II  ]  The  first  question  presented  by  the  rec- 
ord Is  whether  tbe  original  trust  period  ex- 
tended for  2S  years  from  Februsry  6,  1892, 
the  date  of  tbe  trust  pstent,  or  from  Septem- 
ber 16.  1891,  the  date  of  the  approval  of  tbe 
allotment.  If  the  former,  there  Is  no  ques- 
tion that  the  executive  order,  being  made 
within  the  original  trust  period,  was  valid 
(subject  to  on  obJecUoa  aa  to  Its  form),  and 


had  the  effect  of  extending  the  trust,  with  S 
resulting  *reEtriction  upon  the  right  of  alien-  • 
atlou,  for  the  further  period  of  10  years.  If, 
on  the  other  hand,  the  original  trust  period 
should  be  dated  from  tbe  approval  of  tbe  al- 
lotment, it  still  Is  Insisted  by  the  government 
tbat  the  right  of  the  President  to  extend  the 
trust  period  continued  beyond  the  23  years 
and  until  the  United  States  surrendered  its 
trust  by  conveylEg  tbe  absolute  tee-simple 
title  to  tbe  Indian  allottee  or  his  heirs. 

The  District  Court  sustained  tbe  conten- 
tion of  the  United  States  and  entered  a  de- 
cree canceling  Tyuer's  deed  as  void  and  con- 
stituting a  cloud  upon  Its  title.  Tbe  Circuit 
Court  of  Appeals  reversed  this  decree  and 
directed  a  dUmlssal  of  the  bUl.    252  Fed.  65. 

The  latter  decision  rests  upon  the  ground 
that  under  section  5  of  the  allotment  act  the 
nght  of  the  allottee  to  a  preliminary  or  trust 
patent  became  absolute  upon  the  approval  of 
tbe  allotment  by  the  Secretary  of  the  Inte- 
rior; that  her  equitable  title  was  then  com- 
plete, and  did  not  depend  upon  the  delivery 
of  the  patent  Ballinger  v.  Frost,  216  U.  S. 
240.  30  Sup.  Ct  338,  54  I..  Fd.  464,  was  dted 
In  support  of  this ;  but  It  is  not  entirely  ap- 
posite, niat  case  turned  upon  the  effect  of  a 
certificate  of  allotment  issued  under  tbe 
Choctaw  and  Chickasaw  Agreement  (Act  of 
July  1,  1902,  c.  1362,  32  SUt.  641.  644),  the 
twenty-third  section  of  which  declared  that 
such  certificate  should  be  "conclusive  evi- 
dence of  the  right  of  any  allottee  to  the  tract 
of  land  described  therein."  The  Indian,  be- 
ing a  dtlsen  and  resident  of  the  Choctaw 
Nation  duly  enrolled  and  entitled  to  an  allot- 
ment, selected  as  such  the  laud  In  controver- 
sy, upon  which  were  her  buildings  and  Im- 
provenente;  this  was  received  by  tbe  0>in- 
mlsalon  to  tbe  Five  Civilized  Tribes,  and,  aft- 
er the  expiration  of  9  months,  tbe  time  pre- 
scribed by  statute  for  contest,  no  contest  of 
her  right  to  the  designated  aUotment  having 
been  made,  a  certificate  was  Issued  and  deliv- 
ered to  ber.  This  court  held  the  allottee's^ 
rights  bad  become  fixed,  the  Secretary  of  the* 
In'terlor  thereafter  having  nothing  but  the* 
ministerial  duty  to  perform  of  seeing  tbat  a 
patent  was  duly  executed  and  delivered,  and 
upon  this  ground  sustained  a  Judgment 
awarding  a  writ  of  mandamus,  citing  Barney 
V.  Dolph,  97  U.  S.  652,  656,  24  L.  Ed.  1063; 
Simmons  r.  Wagner,  101  U.  S.  260,  261,  25  I^ 
Ed.  910;  Cornelius  v.  Kessel.  128  U.  S.  456, 
461,  e  Sup.  Ct  122,  32  U  Ed.  482 ;  Orchard 
V.  Alexander,  157  U.  S.  372,  383,  16  Sup.  Ot 
635,  39  L.  Ed.  737 ;    and  other  cases. 

The  rule  established  by  these  cases  is  fa- 
miliar. But  we  do  not  think  It  can  be  ap- 
plied so  as  to  give  finality  to  the  act  of  tbe 
Secretary  In  approving  the  allotment  under 
section  5  of  the  act  of  1887.  Nor  does  that 
act  contain  any  such  declaration  of  conda- 
rive  effect  as  is  found  In  section  23  of  the 
Choctaw-Chldcaaaw  Agreement     While  Qm 
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matter  la  not  free  from  doubt,  we  liara  reach- 
ed tbe  conclasloo  that  nj  the  better  conatmiN 
tlon  the  trust  period  beglna  and  dates  from 
the  iBBuonce  of  the  trust  patent,  and  not  from 
(he  approval  of  the  allotment  The  Depart- 
ment distinctly  bo  mled  in  Elamath  Allgt- 
mentB,  38  Land  Dec.  569,  661.  where  It 
mid,  after  quoting  the  pertinent  lanpiase  of 
section  5  of  the  act  of  1887 : 

"Clearly  no  tru*t  la  declared  nntil  actnal  iMO- 
ance  of  patent,  and  the  um  of  a  word  of  the 
preaent  tense,  'does,'  showi  that  the  trust  period 
begins  to  run  only  upon  such  issuance." 

This  ruling  was  made  In  the  year  1010,  and 
may  be  Inconsistent  with  some  prevlons  rnl- 
Irgs  of  the  Department,  as  counsel  for  re- 
tipcmdent  Insists  that  it  is.  Nevertlielesa  It  is 
entitled  to  weight  as  an  administratlTe  Inter> 
pretatlon  of  the  act;  It  comports  with  <mr 
Impresaioo  of  the  natural  meaning  of  the 
language  employed  by  Congress;  and  it  very 
probably  was  relied  upon  by  the  President 
when  promulgating  the  ord^  of  November 
24,  1916.  extending  the  trust  period.  This 
order  might  as  well  have  been  made  a  few 
months  earlier,  had  It  been  supposed  that  the 
giiS-year  period  was  to  expire  in  September. 
S  This  construction  of  the  act  of  1887  pots  It 
•  In  agree*meat  with  other  acts  for  the  allot- 
ment of  Indian  landa,'  which,  while  subae- 
que&tly  passed  and  perbapa  not  strictly  to  be 
regarded  as  a  legislative  intemretation,  nev- 
ertheless seem  to  ua  to  Indicate  the  effect 
that  Congress  attributed  to  the  act  of  1887. 
Some  criticism  is  made  by  counsel  for  re- 
bpondent  upon  the  form  of  the  executive  or- 
der of  November  24,  1016,  as  being  indefinite 
and  not  In  accordance  with  the  act  of  Con- 
gress. We  deem  this  crltldsm  nnfonnded, 
and  need  spend  no  time  npon  IL 

>  Act  at  Mareb  1.  1S»  (cbspUr  411.  X  Stat.  1011, 
1014),  prOTldJDf  for  allotmcnti  to  Pwrlai  and  Mi- 
tunl^  oontalns  tbli  proTlalon:  Th*  land  ■»  al- 
lottad  sball  not  b*  lubjMt  to  altuiatloD  lor  tw«n- 
tr-llTa  rears  trom  tba  data  at  tka  iTi'iniiTt  of  pat- 
«at  tbarelor." 

Act  ot  Harcb  2,  USt  (ebaptar  m,  a  SUt.  tn,  107, 
tba  Qoapaw  Act),  contalni  tbls:  "ProTldad.  that 
•aid  allotmaDta  shall  b*  Inallanabl*  tor  a  parted  ot 
twanlr-flva  rears  Irom  sad  attar  tba  data  ot  aald 

Act  of  Tuir  1,  IHI  (cbaptar  Un,  U  Stat.  B41,  tO, 
ChocUK-Cblckaww    Act),    contains    tba    tollowlns; 

BsctlDn  12.  ralatlDK  to  honMrtMidi:  "Shall  tw 
inallanabl*  durlni  thi  lifatlm*  of  th*  allottaa,  not 
vicHdlnsi  twentr-one  yaara  trom  tba  date  ot  oar- 
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[1]  Calcolatlng  the  SS-year  period  from 
Febroaiy  6, 1882,  the  date  of  tmst  patent  for 
the  Stella  Washington  allotment,  It  expired 
on  February  S,  1917;    but  the  trust  was  ex- 
tended for  a  farther  term  of  ten  years,  and  ^ 
h«ice  the  deed  made  by  Claudius  Tyner  to  •■ 
Snda  Reynolds  February  •17,  1917,  was  nuU  • 
and  Told  by  the  terms  of  section  B  of  the  act 
of  1887. 

As  the  President's  order  was  made  within 
the  original  26-yeftr  period.  It  Is  unnecessary 
to  consider  whether  he  might  have  acted  with 
Uke  effect  at  a  later  time. 

The  decree  of  the  Circuit  Court  of  Appeals 
la  reversed  and  that  of  the  District  Court 
Is  affirmed. 
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Section  U:  "Thi  allotment  of  each  Choctaw  and 
Cblckuaw  fraedman  shall  be  Inalienable  during 
the  lltetlDM  of  tb«  allattee,  not  «ics«llas  twantr- 
ou  reari  trom  the  data  ot  certlfluta  ot  allotment." 

Section  16:  "All  landi  allotted  to  the  members  ot 
•■Id  tribe*,  except  luch  ISDd  aa  it  lat  aalda  to  eacb 
tor  a  homeBtead  u  hcnln  proTlded,  iball  be  allan- 
abli  alter  laiuanci  ot  patent  ai  toUom:  One- 
tourth  In  acreaie  In  one  year,  one-tonrtb  la  acre- 
ace  Id  three  rcan.  and  the  balance  tn  flra  years; 
ta  each  caaa  from  date  at  patanL" 

Cberokee  Allotment  Act  ot  July  1.  IIU  (chapter 
lin,  II  Stat.  nS),  oontalna  atmilar  laaguac*  In  seo- 
tlans  U  and  U. 


ComtTB  ^aS8S<S)  —  Supuux  Coust— Bbboi 

TO    DiSTBIOr    COCBT— UnStlBSTAMTUt    CoK- 

STITUTIOKAL  QcKsnOHS. 
The  sDgseated  constitutional  questions  that 
Rev.  St  I  828  (Comp.  St  |  1383),  gtvins  1 
per  cent  «f  the  amount  to  a  District  Court  clerk 
■a  compensation  for  receiving,  keeping,  and  pay- 
ing out  money,  construed  aa  appUcable  where 
cash  is  deposited  in  lieu  of  bail  for  appearance 
of  persons  charged  with  crime,  deprives  them  ot 
property  without  dne  process,  or  takes  private 
property  tor  public  use  without  compenaatlon, 
or  deprives  them  o(  privileges  or  Immimltiefl  en- 
Joyed  by  dtliens  of  other  states,  are  wboUy 
wanting  In  merit,  and  too  Insnbstantial  to  snp- 
port  Jurisdiction  of  the  Supreme  Court  of  error 
to  the  District  Court  by  the  Supreme  Conrt  lu- 
der  Jndidal  Code,  |  238  (Comp.  St  |  121S). 

Mr.  laatiee  Holme*  and  Mr.  Justice  Brandeia 
dissenting. 

In  Error  to  the  EHstrtct  Court  of  the  Dnlted 
States  for  the  Boathem  District  of  New 
York, 

Alexander  Berkmaa  and  Emma  Goldmas 
were  prosecuted  by  the  United  States.  The 
District  Court  refused  to  direct  return  of  the 
1  per  cmt  of  defendants'  cash  ball,  retained 
by  the  clerk  as  compoisatlon,  and  they  bring 
error.    Dismissed. 

Mr.  Harry  Weinberger,  of  New  Zork  Qty. 
for  plaintiff  in  error. 

Mr.  Asalstant  Attorney  General  Porter,  for 
the  United  States. 

% 
•Mr.  Jnatlce  McRETNOLDB  delivered  the* 
opinion  of  the  Conrt 

Section  828.  U.  8.  Berised  Statutes  (CcHUp. 
8t  1 1383),  which  spedfles  the  compensation 
to  be  taxed  and  allowed  to  clerks  ot  District 
Courts,  among  other  things  provides: 


latoplaBi 


I  XBT-mnf  BKR  tn  all  Ker-Nnmbved  DIswU  and  Indaxa^ , 


'glC 


S8  SUPRBUB  COUBT  KBPOBTEiB 


(Oct.  Term„ 


3     "BVir  recelvtog,  ke«plnc,  and  paying  ont  mon- 
•  ey,  in  pnnuance  *of  an?  icatute  or  order  ot 

court,  oDe  per  centum  on  the  amonnt  ao  recefv- 

ed,  kept,  and  paid." 

In  each  of  the  crlmtnal  causes  entitled  The 
United  States  t.  Emma  Goldman  and  the 
United  States  t.  Alexander  Berkman,  some 
days  subsequent  to  defendants'  arrest  (June, 
1917),  evidently  npon  applications  la  their 
behair  consented  to  by  the  District  Attorney, 
the  court  below  directed: 

"That  the  lum  ot  $25,000  cash,  be  deposited  In 
the  registry  o(  this  court  in  lien  and  place  of 
bail  for  the  appearance  of  the  above^amed  de- 
fendant before  the  United  Statee  District  Court 
for  the  Southern  District  of  New  Torb,  In  ac- 
cordance with  the  prorisions  of  the  recognliance 
to  be  giTen  by  said  defendant." 

Defendants  were  afterwards  convicted  and 
flcntenced  to  imprtsonmenL 

Upon  motions  duly  presented  the  derk  was 
afterwards  directed  to  pay  to  defendants' 
counsel  funds  deposited  nnder  the  above  or- 
ders, less  costs.  He  retained  1  per  centum  as 
compensation,  and  the  conrt  refused  to  declare 
this  sum  unlawfuUj  withheld  and  direct  its 
retam.  The  mstter  is  here  by  wilt  of  error 
to  the  District  Court. 

It  is  now  maintained  that  section  828  does 
not  apply  to  criminal  cases.  Further,  that  Lf 
construed  to  be  applicable  where  cash  is 
deposited  in  lieu  of  ball  for  appearance  of 
one  charged  with  crime,  it  conflicts  with  the 
federal  Constitution,  Fifth  Amendment,  "No 
p^^on  shall  *  *  *  be  deprived  of 
•  •  •  liberty,  or  property,  without  due 
process  ot  law;  nor  shall  private  property 
be  taken  for  public  use,  without  Just  com* 
pensation;"  also  with  article  4,  f  2,  cL  1, 
"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  cltlzena  In 
the  several  states;"  and  with  the  Eighth 
Amendment,  "Excessive  ball  shall  not  be  re- 
quired." 

Our  Jurisdiction  depends  npon  whether  the 
^  case  really  and  substantially  Involves  the 
;j  constitutionality  of  the  section  In  question 
■  as  construed  and  applied.  Judicial  *Code,  f 
238  (Act  March  3,  IWl,  c.  231,  36  Stat.  1167 
IComp.  SL  i  12151) ;  Rakes  v.  United  States, 
212  U.  S.  55,  68,  29  Sup.  Ct  244,  53  L.  Ed. 
401 ;  Lamar  v.  United  States,  240  U.  S.  60,  es, 
36  Sup.  Ct.  255,  60  L.  Ed.  C26.  And  we  deem 
It  too  clear  for  serious  dtscusaion  that,  as 
enforced  below,  the  statute  deprived  plaintlfFa 
In  error  of  no  right  guaranteed  by  any  of  the 
constitutional  provisions  relied  upon.  With 
full  knowledge  they  voluntarily  asked  to  de- 
posit money  with  the  clerk,  and  later  request- 
ed that  he  be  required  to  pay  It  ouL  Hav* 
ing  thus  obtained  his  services,  they  now  deny 
his  clslm  for  compensation.  Obviously,  noth- 
ing was  taken  from  them  without  due  pro- 
cess  of  law;  their  property  was  not  taken  for 
public  use;    they  were  not  deprived  of  any 


privilege  or  Immimlty  rajoyed  by  citizens  of 
other  states;  and  the  record  reveals  no  rela- 
tion between  the  contested  charge  and  any 
excessive  ball.  We  think  the  suggested  con- 
stitutional questions  are  wholly  wanting  la. 
merit  and  too  insubstantial  to  support  our 
jurisdiction.  Brolan  v.  United  States,  ^36- 
U.  S.  216,  218,  35  Sup.  Ct.  285,  59  L.  Kd.  5H. 
The  writ  of  error  must  be 
Dismissed. 


ONZBLLv.  CHICAGO,  M.  ft  ST.  P.  BY.  CO. 


No.  485. 
COinCBBOE  ^a27(5)— EllFLOTEBS'  Uabilitt— 

EuFLOTusnT  in  "Ihtebbtatb  Comuebcs." 
The  Glling  with  earth,  by  a  railroad  companyr 
engaged  in  interstate  commerce,  of  a  wooden 
trestle,  by  which  Its  track  was  carried  across  ft 
gulch,  the  poTpose  being  to  continue  the  trsck 
on  the  solid  embankment  when  completed,  hav- 
ing progressed  to  the  extent  where  It  reauir- 
ed  the  work  of  men  and  machinery  to  keep  such 
intentate  track  clear  of  such  earth  during  t\xt- 
tber  construction,  such  work  was  not  only  con- 
cerned with,  but  was  an  intimate  and  integral 
part  of,  the  conducting  of  Interstate  trsnspor- 
tation  over  the  bridge,  so  that  a  railroad  em- 
ploy«  injured  while  ao  working  was  then  em- 
ployed in  "bteratate  commerce"  within  the  fed- 
eral Employers'  Liability  Act  (C^mp.  St.  U 
8857-8665). 

[Sd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 


Action  by  William  EinzeU  against  the  Chi- 
cago, Milwaukee  ft  St.  Paul  Hallway  Com- 
pany. Judgment  for  plaintiff  was  reversed 
by  the  Supreme  Court  of  Idaho  (171  Pac 
1136),  and  plaintiff  brings  cerClorarL  Revers* 
ed  and  remanded. 

Messrs.  James  A.  Wayne,  of  Wallace,  Ida- 
ho, and  John  P.  Gray,  of  Cteur  D'Alene,  Ida- 
bo,  for  petitioner. 

Mr.  George  W.  Corte,  of  Seattle,  Wash., 
for  respondeat. 

Mr.  Justice  CLABKE  delivered  the  opin- 
ion ot  the  Court 

TMa  case  comes  Into  this  court  on  writ  ot 
certiorari  to  the  Supreme  Court  of  the  state 
ot  Idaho  and  alt  of  the  facts  essential  to  lt» 
decision  are  admitted  or  are  not  controvert- 
ed, and  are  as  follows: 


«;sFor  oth<r  cum  m«e  ■ 


U  toffto  and  KEV-NPUDER  In  sll  Kc7-Miunb«t^  Dlgert*  snd  Isanw 

D,at,z.d-,.'^-.00'^IC 


vas) 

Wbea  the  acddent  complained  of  In  tlie 
case  occurred,  the  railway  campan^,  respond- 
ent, was  engaged  In  filling  with  earth  a  wood- 
^  en  trestle-work  bridge,  1,200  feet  In  length, 
N  by  which  Its  trach  was  carried  acroas  a  dry 

•  gnlch  'ot  coulee,  the  purpose  being 
ue  the  track  upon  the  solid  embankment  when 
it  should  be  completed. 

It  was  admitted  that  the  railway  company 
was  engaged  In  Interstate  commerce,  and 
that  during  the  progress  of  the  flUlnJi  the 
bridge  was  nsed  Tor  Interstate  trains.  ~ 
suant  to  an  order  of  court,  the  petitioner,  an 
employe  of  the  respondent,  elected  to  rely  on 
the  federal  Employers'  Liability  Act  of  April 
22,  1908,  c  14»,  85  SttL  65  (Comp.  St 
8657-8665)  (or  hla  right  to  recover. 

Several  weeks  prior  to  the  accident  to  the 
petitioner  Elnzell,  the  work  of  filling  tAe 
bridge  had  progressed  to  sncb  a  stage  that 
when  earth  was  dumped  from  cars  It  wonld 
be  heaped  up  beside  the  track  higher  than  the 
tops  of  the  tlea  and  rails  so  that  It  became 
necessary  to  spread  It  by  puBhlng  It  away 
from  the  track  toward  the  edge  of  the  fill, 
In  order  to  prevent  its  falling  back  upon  the 
rails  and  to  widen  the  embankment.  To  thus 
spread  the  earth  an  appliance  called  In  the 
record  a  "doier,"  and  sometimes  a  "btill  doz- 
er," was  naed.  It  consisted  substantially  of 
a  Sat  car  body  with  adjustable  wings  or 
scrapers,  so  deigned  as  to  remove  any  earth 
which  might  fall  upon  the  rails  and  also  to 
press  or  push  that  heaped  np  at  the  dde  of 
the  track  oat  to  the  edge  of  the  embankment. 
When  a  tralnload  of  earth  would  arrive 
at  the  bridge  the  practice  was  to  couple  the 
"dozer"  to  the  forward  end  of  the  cars  and 
tbea  they  and  the  "dozer"  vrould  be  pushed 
to  the  place  at  which  it  was  desired  to  nn- 
toad  the  earth.  After  the  cars  were  damped 
the  pulling  of  the  "dozer"  back  with  them 
would  scrape  the  earth  from  the  tops  of  the 
rails  and  would  push  It  away  from  the  track, 
thus  contributing  to  keep  the  track  dear  and 
to  widen  the  embankment. 

For  several  weeks  prior  to  the  accident 

complained  of,   Elnzell,   with   an  assistant, 

had  been  in  charge  of  this  "dozer,"  using  it 

as  described,  and  In  addition  to  thia  they 

_were  required  to  remove,  with  shovels,  earth 

nor  stones  which  fell  upon  the  track,  so,  the 

•  superintendent  of  tbe  *rallwuy  testified,  as  to 
make  it  safe  for  the  operation  of  trains.  The 
rails  and  ties  had  not  been  transferred  to 
the  embankment,  but  were  still  sustained  by 
the  bridge  substructure  when  the  accident  oc- 
curred. 

Kfnzell  was  injured  by  what  he  claimed 
vas  negligence  of  the  company  in  the  man< 
ner  of  coupling  a  train  of  cars  to  the  "dozer" 
as  an  Immediate  preliminary  to  such  aa  un- 
loading and  cleaning  movement  as  we  have 
described. 

Much  Is  made  In  argument  of  the  conten- 
tion that  the  fill  in  prt^reaa  was  not  the  re- 
pairing of,  noi  tbe  fumtahlng  of  support  ta\ 
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the  bridge,  which,  by  the  testimony  of  the 
engineer  in  charge  of  bridges,  had  about  a 
year  "of  life"  remaining  when  the  accident 
occurred.  For  this  reason  it  is  contendsd 
that  the  principles  of  the  Federsen  decision, 
220  tJ.  S.  146,  33  Sup.  Ct.  648,  S7  L.  Ed.  1125, 
Ann.  Gas.  1814C,  153,  do  not  apply.  But  In 
the  view  we  take  of  the  case  this  is  not  Im- 
portant 

With  these  facts  before  It,  the  Supreme 
Court  of  Idaho,  In  its  Judgment  which  we  are 
reviewing,  reversed  the  Judgment  of  the  low- 
er court  in  Elnzell's  favor,  solely  upon  tbe 
ground  that  he  was  not  employed  In  inter- 
state commerce  at  the  time  he  was  injured, 
and  gave  this  as  the  reason  for  Its  conclu- 

"We  are  of  the  opinion  that  constructing  a 
QU  to  take  the  place  of  a  trestle  wbich  is  being 
used  in  iaterstate  commerce  Is  new  construc- 
tion, end  that  tbe  fill  does  not  become  a  part 
of  the  railroad   until   It  is   completed   and  the 


Such  conclusion,  of  course,  is  not  derived 
from  any  construction  of  the  act  of  Congress, 
but  rests  wholly  upon  the  Interpretation 
which  the  conrt  placed  npon  the  undisputed 
tacts,  as  we  have  stated  them. 

The  federal  Employers'  UabUIty  Act  pro- 
vides that: 

carrier  by  railroad  while  en- 
between  any  of  the  several  a 
■tatea     •     •     •     Bhall  be  liable  in  damssBt  to  Q 
any  person  Buffering  Injury  while  *he  is  employ-  • 
ed  by    such    carrier   In    such   commerce."     85 
SUt  6S,  c.  149. 

It  being  admitted  that  the  railway  compa- 
ny vres  engaged  In  Interstate  commerce,  the 
only  question  for  decision  Is  whether  the  pe- 
titioner was  employed  In  such  commerce, 
within  the  meaning  of  the  act  as  construed 
by  this  court 

In  Pedersen  t.  I>eI&WBre,  Lackawanna  A 
Western  B.  R.  Co.,  229  U.  S.  146,  33  Sup. 
Ct  648,  67  L.  Ed.  112S.  Ann.  Cas.  1914a  153, 
it  Is  stated  that  a  guide  to  a  decision  of  such 
a  case  as  we  have  here  may  be  found  in  the 
questions:  Was  the  work  bting  done  Inde- 
pendently of  the  Interstate  commerce  In 
which  the  company  was  engaged,  or  was  it 
so  closely  connected  therewith  as  to  be  a 
part  of  It?  Was  its  performance  a  matter  of 
IndlCFerence  so  far  as  that  commerce  was  con- 
cerned, or  was  it  in  the  nature  of  a  duty 
resting  upon  the  carrier?  And  In  other  cases 
It  is  said,  In  substance,  that  In  such  inquir- 
ies may  be  found  the  true  test  of  employ- 
ment In  such  commerce  In  the  sense  intend- 
ed by  the  act  Shanks  v.  Delaware,  Lack- 
awanna &  Western  R.  R.  Co.,  239  U.  S.  556, 
36  Sup.  Ct.  188,  60  L.  Ed.  436,  L.  B.  A. 
1916C,  797 ;  New  York  Central  B.  R.  Co.  v. 
White,  243  U.  S.  188,  192.  37  Sup.  Ct  247, 
61  L.  Ed.  667,  L.  B.  A.  i9i7D,  1  Ann.  Cos. 


A^^OOglC 
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1B17D,  629.  It  Is  nlao  Mttled  tliat  tbe  dolnc 
of  work  wtaldi  haa  for  Its  ImmedUt*  pur* 
pose  the  fmtlieriiig  of  tbe  omdnct  of  Inter- 
state coauQerce  constltutea  an  employmeDt  In 
ancb  commerce  within  tLe  meaning  of  tlie 
act  New  Tork  Central,  etc,  H.  K.  Co.  t. 
Oarr,  238  U.  8.  260,  3S  Snp.  Ct.  780,  59  L. 
Ed.  1298;  Louisville  &  NaaliTllle  K.  B.  Co.  T. 
Parker,  242  U.  S.  13,  37  Sup.  Gt  4,  61  L.  Ed. 
119;  Pecos  A  NortHern  Texas  Br.  Co.  t.  Bo- 
senbloom,  240  U.  S.  439,  36  Snp.  Ct  890,  60 
L.  Bd.  730 :  Soathem  BaUwar  Oo.  t.  Puckett, 

244  n.  a.  en,  cts,  37  sap.  ot  70s,  ai  l.  Ed. 

1321,  Ann.  Gas.  191SB,  68. 

It  Is  In  evldNice  In  this  case.  Indeed,  It  Is 
obvious,  that  the  "docer"  was  not  called  Into 
use  nntll  the  fill  had  reached  Om  level  of  the 
tops  of  the  tlea  and  had  become  of  snch 
width  that  the  earth  when  damped  would 
pile  up  near  the  track  so  as  to  fall  back  upon 
It,  U  not  removed,  and  that  It  was  tieed  for 
the  double  purpose  of  keeping  tbe  rails  dear 
•I  for  tbe  interstate  commerce  passing  over 
•  them  and  *for  pushing  tbe  material  to  the 
edge  of  the  embankment  to  widen  It  When 
to  this  It  Is  added  that  a  pert  of  Kinsell's 
duty  was,  with  a  shovel,  to  keep  the  track 
between  tbe  rails  clear  of  earth  and  stones, 
which  might  fall  upon  tt  In  the  progress  of 
the  work,  clearly  it  cannot  be  sonndly  said 
that  when  he  was  In  the  act  of  preparing  to 
make  tbe  required  use  of  the  "dozer"  he  was 
acting  Independently  of  the  Interstate  com- 
merce in  which  the  railway  company  was  en- 
gaged, or  that  the  performsnca  of  his  dudes 
was  a  matter  of  Indifference  to  the  conduct 
of  tliat  commerce;  He  was  "employed"  In 
keeping  the  interstate  track,  which  was  In 
dal^  use,  clear  and  safe  for  Interstate  trains, 
or,  as  tbe  superintendent  of  the  railway  com- 
pany stated  It,  be  was  engaged  with  the  "dos- 
«r"  and  sbovel  In  making  tbe  track  safe  for 
the  operation  of  trains  and  In  avoiding  delay 
to  the  commerce  passing  over  it  Thus  the 
<»se  falls  plainly  within  the  scoite  of  the  de- 
dalons  which  we  have  dted.  snpra,  and,  re- 
gardless of  what  might  have  be«i  said  of  the 
fill  before.  It  had  clearly  become  a  part  of 
the  interstate  railway  when  the  petitioner 
was  Injured,  for  tt  had  readied  the  stage 
where  It  reqnlred  the  work  of  mm  and  ma- 
chinery to  keep  the  interstate  tracks  dear 
-during  further  construction,  and  the  work 
of  anch  men  was  thereafter  not  only  con- 
■cemed  with,  tt  was  an  intimate  and  integral 
part  of,  the  conducting  of  Interstate  trans- 
(lortatlon  over  the  bridge. 

We  cannot  donbt  that  the  Supreme  Court 
«f  Idaho  fell  Into  error  in  regarding  tbe  fill 
as  new  constnictioa  so  unrelated  to  the  con- 
dnct  of  interstate  commerce  over  the  bridge 
-at  tbe  time  the  acddent  to  the  petitioner  oc- 
cnrred  that  the  work  being  done  by  him 
should  be  regarded  as  not  related  to  or  nec- 
-essary  to  the  safe  conduct  of  that  commerce, 
and  the  Judgment  of  that  court  la  therefore 


COLEUAN  T.  UNITED  STiTES. 


No.  343. 

Ihtebkai.  Bivunn  «3>36  --  BsruiiDins  Tax 

— LniTTAiiotf  FOX  OLAiif  —  Tax  "Bbboite- 

ocsLT  Coixionn." 

A  saccessloa  tax  ander  Act  Jnne  13,  1898, 

I  29,  collected  after  passatc.  and  so  contrary  to 

terms,  of  Act  Jnne  27,  19Cffi,  |  3,  dirsctlDg  ra- 

fanding-  of  each  taxes  collected  on  c«ntingent 

beneEdal  Interests  which  ihall  not  have  veeted 

prior  to  July  1,  1902,  and  forbidding  a  tax  to 

be  Imposed  on  audi  an  interest,  ia  erroneonsly 

coUected,   within   Act   July   27,   1912,   limiting 

time   for  presentment  of  daims  for  refonding 


Appeal  from  tbe  Court  of  Claima 

Action  by  Loulae  L.  Coleman,  as  surviving 
administratrix  of  Walter  H.  Coleman,  de- 
ceased, against  the  United  States.  Petitloa 
dismissed  (53  Ct  CL  628),  and  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  200  U.  8.  so,  89  Sup.  Ct  41K, 
68  L.  Ed.  — .  _ 

*Mr.  H.  T.  Newcomb,  of  New  Xork  CSty,? 
for  appellant 

Mr.  Solldtor  General  Alex.  C.  King,  of  At- 
lanta, Oa.,  for  tbe  United  States. 

Ur.  Justice  HOLMES  delivered  (he  opbi- 
lon  of  the  Court 

This  Is  a  suit  to  recover  $6,721.71  paid 
for  a  tax  upon  the  distributive  shares  of  the 
children  of  Walter  H.  Coleman  in  his  per- 
sonal property.  Tbe  tax  was  demanded  and 
paid  under  the  Act  of  June  13,  1898,  c  448, 
I  29,  30  Stat  448,  464,  465.  Tbe  later  Act  ot 
June  27,  1902,  &  1180,  S  8,  82  Stat.  406,  di- 
rected the  refunding  ot  so  much  of  and) 
taxes  "as  may  have  been  collected  on  contin- 
gent beneficial  interests  which  shall  not 
have  been  vested  prior  to  July  first"  1902, 
and  forbade  a  tax  to  be  Imposed  upon  such 
an  interest.  On  July  1,  19(^  Coleman  was 
dead  but  his  debts  bad  not  been  paid,  the 
year  allowed  for  the  proof  of  claims  against 
bis  eatate  had  not  expired,  and  the  expens- 
es of  administration  had  not  t>een  ascer- 
tained. Therefore,  It  Is  said,  the  Interest 
of  his  children  still  was  contingent  Utdted 
States  T.  Jonea,  286  U.  9.  106,  36  Sup.  Ct 
261,  G9  L.  Bd.  488,  Ann.  GaK  19ieA,  318; 
McOoach  T,  Pratt,  236  it.  S.  662,  35  Sup. 
Ct  421,  59  L.  Ed.  720.  Tbe  tax  was  col- 
lected on  May  29,  1903.  On  March  17,  1914, 
the  dalmanU  applied  to  the  Collector  of 
Internal  Revenue  and  through  him  to  the 
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Commlulotier  of  Internal  Bevenne  to  re- 
fund It  The  appUc&llon  waa  rejected  and 
on  Marcb  9,  1916,  the  claimant  began  this 
■nit  lllie  Conrt  of  ClalmB  held  that  it  was 
barred  b;  the  Act  of  Jul;  27,  1912,  a  266, 

BS7  StaL  240. 

*  *That  statute  provides  that  "all  claims  tor 
the  refunding  of  any  Internal  tax  alleged 
to  have  been  erroneously  or  Illegally  assess- 
ed or  collected"  under  the  above-mentioned 
I  29  of  the  Act  of  June  13,  1898,  "or  of  any 
sums  alleged  to  have  been  excessive,  or  In 
any  manner  wrongfully  collected  under  the 
provlaloDB  of  said  Act  may  be  presented  to 
the  Commissioner  of  Internal  Revenue  on  or 
before  the  first  day  of  January,  nineteen 
hundred  and  fourteen,  and  not  thereafter." 
By  I  2  payment  of  claims  so  presented  Is  di- 
rected. The  act  Is  entitled  "An  Act  extend- 
ing the  time  for  the  repayment  of  certain 
war  revenue  taxes  erroneously  collected," 
and  the  claimant  contends  that  the  present 
claim  Is  not  of  that  sort,  that  this  tax  hav- 
ing been  paid  without  protest  or  any  reser- 
vatioQ  of  rights,  the  claim  la  only  for  a 
bounty  conferred  by  the  Act  of  1902  and 
that  the  benevolence  of  that  act  never  has 
been  withdrawn.  But,  bounty  or  not,  the 
direction  In  th«  Act  of  1902  was  on  the  foot- 
ing that  the  sums  ordered  to  be  repaid  were 
collected  erroneously,  Tanderbilt  r.  Bldman. 
196  U.  S.  480,  25  Sup.  Ct  331,  49  L.  Ed.  DOS, 
and  was  an  order  for  tlie  refunding  of  a  tax 
alleged  to  have  been  erroneously  collected. 
The  present  tax  had  not  been  collected  when 
the  Act  of  June  27, 1902,  was  passed,  but  was 
collected  afterwards  contrary  to  Ita  tei 
There  was  little  bounty  in  Its  appllcatloi 
such  a  case.  No  argument  can  make  It 
plainer  than  do  the  words  themselves  that 
the  Act  of  1912  appllsB  to  the  present  claim, 
and  that  It  was  presented  too  late. 
Judgment  afBrmed. 


(no  V.  a.  m 

BAOE  et  al.  v.  UNITED  STATES. 

(Aigoad  April  29, 1919.   Decided  May  19. 1919.) 

No.  344. 

1.  Jvoaiaitr  4=702— Res  Jitoioaia— Inzn- 
mr  OF  PARtna. 

Judgment  for  part  only  of  the  amount 
claimed  in  action  agsinat  the  collector  of  in- 
ternal revenue  to  recover  back  taxes  paid,  not 
being  a  judgment  lor  or  againat  the  Dntted 
State*,  is  not  a  bar  to  snbaequent  action  against 
It  far  the  balance. 

2.  IlTTIBNAL  BXTINTn  ^s>3fl  —  RETDnDIITQ 

Tax— Efixct  or  Btatuti  on  Puob  Juno- 
Were  judgment  lor  part  only  of  the  amount 
claimed.  In  action  agalost  the  collector  of  In- 
ternal revenue  to  recover  back  taxes  errone- 
ously collected  nnder  Act  June  13.  1893.  |  20. 
otherwise  a  bar  to  action  against  the  United 
States  to  recover  the  balance,  the  bar  would  be 


removed  by   the  subaeqnent  enactment  of  Act 

July  27,  1912,  directing  repayment  of  sucb  taxes 

claunanta    presenting    their   claims    as   pre- 

3.  iTTTEBiTAi.  BivEirm  «=a3e  —  Retoitdimo 
Tax— PaxaiifTinnT  or  Claik. 

Under  Act  Jul;  27,  1012,  »  1,  2,  prodding 
that  claims  for  refunding  ol  Internal  tax  er- 
roneonaly  or  illegally  aasesaed  or  collected  under 
Act  June  13,  1898,  J  29,  may  be  presented  to 
the  commlialonGr  of  Internal  Revenue  on  or 
before  January  1,  1914,  and  that  the  Secretary 
of  the  Treasary  shall  pay  to  snch  claimants 
"aa  have  presented  or  sball  hereafter  so  present 
their  claims,"  and  shall  establisb  such  erroneous 
or  illegal  asaeesment  and  collection,  prior  pres- 
entatioQ  of  auch  a  claim,  under  Act  June  27, 
1902,  c.  1160,  I  3,  32  Stat  406,  though  aa  a 
prerequiaite  to  a  prior  suit  against  the  colleo- 
tor,  is  sufflclGnt, 

4.  CousTB  «S3461— CoTJBT  or  Olaius— Ac- 
CBUAL  or  Cause  —  REruKDiNa  Iktebnai,. 
Bktbnue  Tax. 

Rights  being  created  where  they  had  not 
existed  before,  by  Act  July  27,  1012,  authoris- 
ing preaentment  on  or  before  January  1.  1914, 
of  dalma  for  refunding  of  Internal  tax  errone- 
ously or  Illegally  asaeaaed  or  collected  under 
Act  Jnne  13,  1888,  |  29,  and  providing  for  re- 
payment to  such  claimants  "ss  have  pre*entei> 
or  shall  hereafter  so  present  their  claims,"  and 
shall  eetabllsb  ancb  asBeaament  and  collection 
salt  thereon  In  1917,  la  within  the  six  years 
after  the  claim  first  accrued  limited  by  Bev.  St 
I  1068  (Comp.  St  I  1147)  for  anit  in  the  Conrt 
of  Claims,  though  the  claim  waa  presented  b^ 
fore  enactment  of  the  act  of  1912. 

Appeal  from  the  Court  of  Claims. 

Action  by  William  H.  Sage  and  others,  ez- 
Bcntors  of  Dean  Sage,  deceased,  against  thft 
United  States.  Petition  diamlased  (53  Ct. 
CL  628),  and  plaintiffs  appeal     Reversed. 

Mr.  H.  T.  Newcomb,  of  New  Zork  CItj, 
for  appellants. 

Mr.  SoUcitor  General  Alei.  C  King,  of  At- 
lanta, Oa.,  for  the  United  States. 

•Mr.  Justice  HOLMES  delivered  the  opln<» 
Ion  of  the  Court. 

TtUa  la  a  claim  under  the  Acts  of  June  27, 
1902,  a  1160,  9  3,  32  Stat.  406,  and  of  Julr 
27,  1012,  c.  256,  87  Stat.  240.  to  have  refund- 
ed a  tax  collected  uoder  the  Act  of  June  13, 
1898,  c.  448,  I  29,  30  Stat  448,  464,  465.  upoa 
legacies  to  the  wife  and  dilldren  of  the  tes- 
tator Dean  Sage.  The  petition  was  dismissed 
by  the  Court  of  Claims  on  demurrer.  The- 
testator  died  domiciled  in  New  Xork  on  June- 
23,  1902,  so  that  the  debts  of  the  estate  were 
not  ascertained  and,  as  decided  In  McCoach 
T.  Pratt,  236  U.  &  582,  35  Sop.  Ct.  421.  6& 
L.  Bd.  720;  the  legadea  were  not  "absolute- 
ly vested  In  possession  or  enjoymeut"  before 
July  1.  1902,  and  therefore  by  the  terms  of 
the  Act  of  1902  were  not  subject  to  the  tax 
under  the  above  mentioned  f  29.  A  tax  of 
$63,910.88  waa  collected,  however,  in  June, 
1003.    On  August  24,  1903.  an  application  to 
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have  It  refuDded  on  tlie  ground  that  the  leg' 
«dcs  were  not  subject  to  taxation  under  f 
29  was  made  to  the  Coniinissioner  ol  Inter- 
nal Revenue,  but  was  denied  in  the  following 
month.  Two  feara  later  the  petitioners  sued 
■the  Collector  and  In  Mar,  1S12,  got  Judg- 
ujeut  for  (30,275.49,  with  Interest  and  costs, 
which  was  satisfied  by  the  United  States. 
McCoach  V.  Pratt,  Bapra,  and  United  States 
■V.  Jones,  236  U.  S.  106,  35  Sup.  Ct.  261,  BG 
1~  Ed.  488,  Ann.  Cas.  1016A,  316,  had  not 
iKea  decided  at  that  time  and  it  was  held 
that  some  of  the  interests  were  vested  in  en- 
joyment.   Ward  T.  Sage,  18S  Fed.  7,  108  0. 

0.  A.  413.  Tilts  suit  is  for  the  HDrepnld  res- 
idue and  was  begun  on  January  23,  1917. 
The  Government  contends  that  the  Judgment 
and  also  tiie  Act  of  July  27,  1G12,  c.  2S6,  | 

1,  37  Stat.  240,  are  bars  to  the  present  claim. 

SI1,2]  The  former  Judgment  la  not  a  bit. 
It  Is  true  that  tlie  •statutea  modify  the  com- 
mon iaw  lluliiUty  for  money  wrongfully  col- 
lected by  duress  so  far  as  to  require  a  pre- 
liminary appeal  to  tbe  Commissioner  of  In- 
ternal Revenue  before  brlnginjc  a  suit  Rev. 
St  i  3226  (Comp.  St.  |  S&19).  It  ta  true  also 
tbat  it  is  the  duty  of  the  District  Attorney 
to  appear  for  tbe  collector  in  such  suits.  Rev. 
St.  771  (Comp.  St.  I  1296) ;  that  the  Judgment 
la  to  lie  paid  by  the  United  States  and  the 
collector  is  exempted  from  execution  if  a 
certlflcate  Is  granted  by  the  Conrt  that  there 
was  probable  cause  for  his  act.  Rev.  St.  | 
489  (Comp.  St.  f  1635) ;  and  that  there  was  a 
permanent  appropriation  for  tbe  refunding  of 
taxes  Illegally  collected.  Rev.  SL  |  8689  (IT) 
-(Comp.  St  t  6709).  No  doubt  too,  if  it  ap- 
peaired  in  a  suit  against  a  collector  who  liad 
acted  with  probable  caose  and  Iiad  turned 
'^ver  hla  money  to  the  United  States,  that  a 
part  of  the  tax  properly  was  due  to  the 
United  States,  unnecessary  forroalities  might 
*e  omitted  and  the  sum  properly  due  might 
be  retained.  Of  course,  the  United  States  In 
-euch  a  case  could  not  require  a  second  pay- 
ment of  ttiat  sum.  Crocker  v.  Malley,  March 
17,  1919.  240  U.  S.  223,  39  Sup.  Ct  270,  63 
L.  Ed.  S73.  But  no  one  could  contend  that 
technically  a  Judgment  of  a  District  Court 
In  a  suit  against  a  collector  was  a  Judgment 
against  or  in  favor  of  the  United  States.  It 
is  hard  to  say  that  the  United  States  la  privy 
to  such  a  Judgment  or  that  it  would  be  bound 
Ity  it  If  a  suit  were  brought  in  the  Court  of 
-Claims.  The  snlt  is  personal  and  Its  ind- 
■dents,  such  as  the  nature  of  the  defenses 
open  and  the  allowance  of  Interest,  are  dlffer- 
•ent  It  does  not  concern  property  In  which 
the  United  States  asserts  an  interest  on  Its 
-own  behalf  or  as  trustee,  as  in  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  388,  22  Sup.  Ct. 
«50,  46  L.  Ed.  954.  At  the  time  the  Judgment 
is  entered  the  United  States  is  a  stranger. 
Subsequently  the  discretionary  action  of  of- 
fldals  may,  or  it  may  not,  give  the  United 
States  a  practical  interest  In  tbe  amount  of 
the  judgment,  as  determining  the  amount  of 
•  claim  esaioBt  It,  but  the  claim  would  arise 


the  Judgment  Itself.  United  States  r.  •Frer-v 
Ichs,  124  U.  S.  315,  8  Sup.  Ct  514,  31  L.  E:d. 
471.  But  perhaps  it  would  be  enough  to  sa; 
that  if  the  Judgment  otherwise  were  a  bar 
the  bar  would  be  removed  by  the  subsequent 
enactment  of  the  Act  of  July  27,  10L2,  c.  256, 
37  Stat  240,  upon  which,  as  well  aa  the  Act 
of  1002,  this  claim  Is  based. 

[3]  The  Act  of  July  27,  1012,  after  provld- 
Ing  In  I  1  for  the  presentation  of  claims  tor 
taxes  erroneously  collected  under  the  sbova 
mentioned  j  29,  aa  stated  in  the  preceding 
case  of  Coleman  v.  United  States,  260  U.  S. 
30,  39  Sup.  Ct  414.  63  L.  Ed.  -~-,  directs 
repayment  in  |  2  to  "such  claimants  as  have 
presented  or  shall  hereafter  so  present  their 
claims,"  and  establlsli  them.  The  claimants 
had  presented  their  claim,  and  so  bad  com- 
plied wltb  the  letter  of  the  Act  But  It  is 
said  that  tbey  filed  It  simply  as  a  prereqnl- 
site  to  their  suit  against  the  collector  and 
that  its  effect  was  extinguished  by  tlie  Judg- 
ment in  that  suit  This  argument  reads  In- 
to tbe  words  of  the  statute  what  is  not  there 
and  reads  what  was  there  oat  of  the  claim. 
The  claim  waa  presented  to  the  CommisaioD- 
er  of  Internal  Revenue  to  get  the  mon^. 
The  snlt  waa  only  the  nndesired  alternative 
In  case  tba  Commissioner  rejected  the  claim. 
It  plays  no  part  in  the  question  that  we 
now  are  considering,  Snppose  that  no  anlt 
had  been  brought  we  can  see  no  ground  for 
denying  that  tbe  claim  would  hare  been  pre- 
sented within  the  meanlog  of  the  Act  It 
did  not  have  to  be  a  claim  under  the  act  aa 
the  statute  in  terms  contemplated  that  it 
might  have  been  presented  before  tbe  statute 
was  passed.  But  if  the  presenting  was  sun- 
dent  before  the  suit  was  brought  it  is  snffl- 
clent  now.  The  statute  of  course  does  not 
confine  ita  act  of  Justice  to  unrejected  claims. 

[4]  The  Act  of  1912  applied  In  terms  to  "aU 
claims  for  the  refunding  of  any  internal  tax 
alleged  to  have  been  erroneously  or  Illegally 
assessed  and  collected"  under  the  above  men- 
tioned S  29.  nie  only  condition  was  tbat  It 
should  have  been  presented  not  later  than 
January  1,  1914.  Until  that  time  no  statnteS 
of  limitations  could  begin  to  run.  'After  the* 
Act  was  passed  en  application  was  made  on 
September  7,  1016,  to  the  Secretary  of  the 
Treasury  for  repayment  of  the  residue  of  tbe 
erroneously  colleded  tax.  It  waa  rejected 
on  Odober  30,  1916,  on  tbe  mistaken  ground 
that  the  Judgment  against  the  collector  fin> 
tshed  the  matter.  This  suit  waa  brought  on 
January  23,  1917,  and  so  was  witbin  tbe  six 
years  allowed  by  Rev.  St.  f  1069  (Comp.  St. 
I  1147),  for  suits  in  the  Court  of  Clainra. 
Tbe  Act  of  1912,  Uke  that  of  1902  created 
rights  where  they  had  not  existed  before. 
United  States  v.  Uvoalef,  237  U.  B.  1,  12,  13, 
36  Sup.  Ct  459,  59  L.  Ed.  813,  Ann.  CasL 
lOlSA,  286,  and  the  claimant's  rights  are  not 
barred.  See  further  James  t.  Hicks,  110  U. 
S.  272,  4  Sup.  Ct  6,  28  L.  Ed.  IM. 

Judgment  reversed.  t~)t~)OIO 


EENN7  T.  MILES  et  aL 

(Argued  Jan.  24, 1919.    Decided  May  IS,  lfiI9.) 

No.  179. 

1.  Indians  «^1!K2)— "Hestbicted  Litroa"— 
PABTnion  OB  Salx  after  Aixotteb'b 
Death. 

"Restricted  landa"  vlthin  Act  April  18. 
1913,  i  0,  supplementary  to  and  amendatory  of 
Act  June  28,  1D06,  and  declariiig  invalid  perti- 
tlou  or  aale  of  eacb  lands  o(  a  deceased  Oaa^e 
allottee,  till  approved  b;  the  Secretary  of  In- 
terior, meana,  bm  is  atown  by  a  later  eentence 
Id  that  aection  and  by  Tarious  pTOTiaions  of 
the  act  of  1906,  landa  the  alienation  of  wblcb 
U  aubject  to  reatrictlona  imposed  by  Congress 
to  protect  the  Indians  from  their  own  incompe- 
tency. 

2.  Indianb  C=>IS (2)— Allotted  Lakdb—Rk- 

BTBICnON  ON  AlJBNATIOn. 

Lands  aUotted  in  the  name  of  an  Osase  In- 
dian nnder  Act  June  28.  1900,  whether  allotted 
before  or  after  her  death,  held.  In  view  of  acc- 
tiona  1,  2,  6,  7,  and  8  thereof,  restricted  lands, 
BO  that,  under  Act  April  IS,  1912,  g  6,  they 
cannot  be  sold  or  partitioned  after  her  death 
without  approval  of  the  Secretary  of  the  In- 
tnior;  neither  she  nor  her  heirs,  who  are  of 
Oaose  blood  aud  members  of  the  tribe,  having 
received  a  certificate  of  competency. 
S.  Ikdianb  «=>16(2>  —  PAKTiTTOit  OF  iRDun 
Lands— InoPXRATiTB  Judoueht. 

Judgment  ordering  a  partition  or  sale  In 
aoit  nnder  Act  April  18,  1912,  f  6,  for  parti- 
tion of  lands  of  a  deceased  Osage  allottee,  is  In- 
operative and  binding  on  no  one,  the  lands  be- 
ing restricted,  and  there  being  no  approval  by 
the  Secretary  of  the  Interior,  without  which  the 
section  provides  no  partition  or  aale  of  such 
lands  shall  be  valid;  and  so  is  not  conclusive  on 
the  question  of  heirship  in  proceedings  for  aet- 
tlement  of  deceased'a  estate. 


Proceeding  for  settlement  of  the  estate  of 

Lah-tflh-snli,  a  deceased  Osokc  allottee.  Judg- 
ment holding  tbat  John  Kenny  and  Lnbnn 
Miles  were  equal  heirs  was  nfBrmed  by 
the  Supreme  Court  of  Oklalioma  {182  Pnc. 
778),  and  Kenny  brings  certiorari,    Reversed. 

•  'Bfessrs.  Solicitor  General  King,  and  Charles 
J.  Eappler,  of  Washington,  D.  C,  for  peti- 
tioner. 
Mr.  H.  P.  White,  of  Pawhuska,  OH.,  lor 


KENNT  T.  MILES 
(t>  Bap.Ct.) 

a  relation. 
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Mr.  Justice  TAN  DETANTER  delivered 
the  opinion  of  the  Court. 

In  concluding  a  proceeding  in  the  county 
court  of  Usage  county,  Oklahoma,  for  the  set- 
tlement of  the  estute  of  Lah-tah-snh,  a  de- 
ceased Indian  woman.  It  became  necessary 
to  determine  who  were  her  heirs.  Two  claim- 
ants appeared  and  sought  to  establish  such 


One,  John  Kenny,  claimed  to  be 
a  son  and  the  sole  heir;  and  the  other,  La- 
ban  Miles,  claimed  to  be  the  surviving  hus- 
band nnd  an  equal  heir  with  Kenny.  It  was 
conceded  that  Kenny  was  a  son,  but  It  was 
disputed  that  Miles  ever  was  the  deceased's 
husband.  If  he  was  such  when  she  died,  h« 
and  Kenny  were  equal  heirs;  otherwise  Ken- 
ny was  the  sole  heir. 

At  the  hearing  In  that  proceeding  Miles 
produced  aud  relied  on  a  Judgment  tn  a  par- 
tition suit,  which  be  had  brought  against 
Kenny  In  the  district  court  of  the  same  coun- 
ty,  wherein  It  was  found  that  he  and  the  d^ 
ceased  were  married  about  a  year  before  her 
death,  and  that  he  remained  her  husband  an- 
til  she  died.  Over  Kenny's  protest,  based  on 
congressional  enactments  presently  to  be  no- 
ticed, the  county  court  treated  that  Judg- 
ment as  a  conclusive  determination  of  the 
matters  so  fouud,  and  rejected  evidence  pro- 
duced by  Kenny  to  show  that  there  had  been 
no  such  marriage.  It  was  accordingly  ad- 
Judged  that  Miles  and  Kenny  were  equal 
heirs,  and  that  decision  was  affirmed  by  the 
Supreme  Court  of  the  state.  162  Fac.  77B. 
The  case  is  here  on  writ  of  certlorarL  g 

'Whether,  consistently  with  the  congresslon-t 
al  enactments  on  which  Kenny's  protest  vras 
based,  the  Judgment  In  the  partition  suit 
could  be  treated  as  conclusive  of  the  matters 
therein  found  Is  the  ultimate  federal  question 
In  the  case. 

Jjah-tah-sab  was  an  Indian  of  the  Osage 
Tribe,  duly  enrolled  as  such.  This  entitled 
her  to  share  In  the  division  and  allotment  of 
the  lands  and  funds  of  the  tribe  under  th« 
Act  of  June  28,  1906,  e.  3572,  34  Stat.  639. 
She  died  Intestate  August  19, 1908.  Thereaf- 
ter two  tribal  deeds  naming  her  as  grantee,* 
nnd  approved  by  the  Secretary  of  the  Inte- 
rior, were  issued  nnder  that  act.  The  deeds 
were  for  lands  allotted  to  her  or  In  her  right 
out  of  the  tribal  lands.  One  was  for  160 
acres  designated  as  a  homestead,  and  the 
other  was  for  500.12  acres  designnted  as  sur- 
plus innds.  Both  purported  to  pass  a  title 
In  fee  simple,  subject  to  the  conditions,  limi- 
tations, and  provisions  of  the  acL  It  was  to 
these  Intids  that  the  Judgment  In  the  parti- 
tion suit  related.  That  Judgment  treated  the 
lands  as  Inherited  from  Lah-tah.sah,  and 
ordered  that  they  be  partitioned  equally  be- 
tween Miles  and  Kenny  as  her  heirs,  or  U 
not  susceptible  of  partition  In  kind,  that  they 
be  sold  with  a  view  to  an  equal  division  of 
the  proceeds. 

By  section  6  of  the  Art  of  April  18,  1912,  C 
63,  37  Stat  80,  which  Is  supplementary  to 

■  As  to  tbe  l«Esl  effect  ol  the  doidi  luued  to  bar 
«(ter  her  death,  see  bealde»  BMtiOD  t  of  tbe  Art  of 
ISM.  ReT.  sue.  i  241S  <Co>;i[>.  St.  |  KM}:  Crew* 
T.  Burcham.  1  Black,  35^.  iX.  IT  U  Ed.  »1:  United 
States  V.  ChBJie,  Ml  'J.  S.  8>.  101,  X  Sup.  Ct  U.  « 
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"The  Unda  of  deceased  Oiaee  allottees,  nnleaa 
the  heirs  agree  to  partition  the  same,  maj  be 
partitioned  or  sold  upon  proper  order  of  an; 
court  of  compptent  jurisdiction  in  accordance 
with  the  laws  at  the  state  of  Oklahoma:  Pro- 
vided, that  no  partition  or  sale  of  the  restricted 
lands  of  a  deceased  Osage  allottee  shall  be  valid 
autil  approved  by  the  Secretary  ol  the  Interior." 

H     It  was  after  this  enactment  tlmt  the  partl- 

•  tion  suit  was  *beguD,  and  tbere  wfts  here  do 

approval  by  the  Secretary  of  the  Interior. 

Kenny's  protest  was  based  on  the  Acta  of 
lOOe  DQd  1SI2,  and  was  to  the  effect  that  the 
lands  to  which  tbe  partition  suit  related 
restricted  lands,  and  that  in  conseqiieDce  th« 
Judgment  (or  their  partition  or  sale  was  of 
no  effect  in  tbe  absence  of  tbe  prescribed  ap- 
proval by  the  Secretary  of  the  Interior. 

[1]  Tbe  term  "restricted  lands"  In  section 
e  of  tbe  Act  of  1912  means  lands  the  aliena- 
tion of  which  is  subject  to  restrictions  im- 
posed by  Congress  to  protect  tbe  Indians 
from  their  own  Incompetency.  This  is  shown 
by  a  later  sentence  in  the  same  section  and 
by  various  provisions  in  the  Act  of  : 

[1]  To  determine  whether  tbe  lands  or- 
dered to  be  partitioned  or  sold  were  restrict- 
ed requires  some  consideration  of  the  Act  of 
1006,  for  It  was  under  that  act  that  they 
were  allotted  and  the  tribal  deeds  issued. 
By  its  first  section  tbe  act  makes  tbe  tribal 
roll  as  existing  January  1,  1900,  with  ellmi- 
nations  and  additions  not  material  here,  the 
authentic  roll  of  the  members  (or  the  purpos- 
es of  the  act.  By  its  second  section  It  pro- 
vides that  tbe  tribal  lands,  with  stated  excep- 
tions, shall  be  divided  among  tbe  members  in 
such  way  as  to  give  each  a  fair  share  in 
acres;  thatevery  member  "shown  by  tbe  roll" 
shall  be  permitted  to  select  three  tracts  of 
160  acres  each ;  that  after  all  bare  made  tbe 
three  selections  tbe  remaining  lands,  wltb 
BOtne  exceptions,  shall  be  divided  as  equally 
as  practicable  by  a  designated  commission, 
and  that — 

"Fourth.  •  ■  •  E^ch  member  of  aaid  tribe 
■hall  be  permitted  to  designate  which  o(  his 
three  selections  shall  be  a  homestead,'  and  his 
g  certificate  of  allotment  and  deed  shall  desi^ate 
» the  same  as  a  homestead',  and  tbe  same  'shall  be 
inalienable  and  nontaxable  until  otberwise  pro- 
vided by  Act  of  CoDiress.  The  other  two  selec- 
tions of  each  member,  together  with  his  share 
of  the  remaining  lands  allotted  to  the  member, 
shall  be  known  aa  surplus  land,  and  shall  be 
inalienable  for  twenty-five  years,  except  as  here- 
inafter provided." 

Hie  second  section  furtber  provides  (pata- 
grsph  7)  tliat  when  any  adult  member  U 
foimd  fully  competent  to  care  for  bla  own 
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affairs  the  Secretary  of  tbe  Interior  may  Is- 
sue to  him  a  certificate  of  competency,  au- 
tborizing  him  to  sell  and  convey  any  of  tUe 
lands  deeded  to  him  under  the  net  other  than 
bis  homestead,  wblcb  where  the  certificate 
issues*  Is  to  remain  Innllenoble  for  twenty- 
flve  years,  or  during  the  life  of  the  home- 
I  stead  allottee.  Otber  sections  resi-rve  to  tbe 
tribe  for  twenty-five  years  the  oil,  gas.  coal 
and  other  minerals  in  tbe  allotted  Innds  und 
provide  that  the  tribal  funds  and  moneys, 
with  specified  exceptions,  shall  be  placed  to 
the  credit  of  tbe  several  members  "shown  by 
tbe  authorized  roll"  or  their  heirs,  on  tbe 
baalB  of  a  pro  rata  division  and  shall  be  held 
In  trust  by  the  United  States  for  twenty-flve 
years.    Tbe  sixth  section  le  as  follows: 

"Sec  6.  That  the  lands,  moneys,  and  mineral 
Interests,  herein  provided  for,  of  any  deceased 
member  of  the  Obsec  Tribe  shall  descend  to 
his  or  her  legal  heirs,  according  to  tbe  laws 
of  the  territory  of  Oklahoma,  or  of  tbe  state  in 
which  said  reservation  may  be  hereafter  incor- 
porated, except  where  the  decedent  leaves  no 
Issue,  nor  huiband  nor  wife.  In  which  case  said 
lands,  moneys,  and  mineral  interests  must  go 
to  the  mother  and  fatber  equally." 

Tbe  seventh  section  shows  that  the  allotted 
lands  are  tor  the  sole  use  of  the  individual 
members,  or  their  heirs,  and  that  tbe  same 
maj  be  leased,  subject  to  tbe  restriction  that 
to  be  effecttve  "all  leases,"  whether  for  the 
benefit  of  the  individual  members  or  thelrg 
heirs,  must  have  the  'approval  of  the  Secre-» 
tary  of  the  Interior;  and  tbe  eighth  section 
provides  that  the  deeds  to  allottees  shall  be 
executed  by  the  principal  chief  of  the  tribe, 
but  shall  not  be  valid  until  tbe  Secretary  of 
the  Interior  approves  them. 

The  Act  of  1012,  In  Its  sixth  section,  treats 
tbe  restraints  applicable  to  living  allottees  as 
also  ai^llcable  to  such  of  the  beirs  of  de- 
ceased allottees  as  are  members  of  the  tribe, 
and  expressly  provides  that — 

"When  the  heirs  of  such  deceased  oUottecs 
have  certificates  of  competency  ■  *  •  the  re- 
strictions on  alienation  are  hereby  removed." 

Lah-tah-sab  died  without  receiving  a  cer- 
tificate of  competency.  Kenny  and  Ullea; 
who  claim  to  be  her  heirs,  are  of  Osage  blood 
and  members  of  the  tribe,  and  neither  has 
received  such  a  certificate.  Thus  tbe  case 
differs  materially  from  Le^-lndale  Lead,  etc., 
Co.  V.  Coleman,  241  U,  S.  432,  36  Sup.  Ct.  644, 
60  L.  Ed.  lOSO,  where  It  was  held  to  be  ob- 
vious from  an  examination  of  the  entire  Act 
of  1906  tbat  tbe  restrictions  on  aUenatton 
were  imposed  to  secure  the  welfare  of  In- 
dians— wards  of  the  United  Statea— and 
were  not  Intended  to  apply  to  lands,  or  un- 
divided Interests  therein  inherited  by  white 
mea  who  were  not  members  of  the  tribe. 
There  a  white  man,  who  as  beir  of  a  d«- 
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ensed  Osage  wife  and  child  took  an  on- 
dlflded  intereet  In  lands  allotted  In  their  be- 
liaU  after  their  dieath,  was  held  to  have  an 
unrestricted  right  to  alienate  hla  Interest 
bat  the  court  waa  carefal  to  Indicate  that  It 
was  not  deallDS  with  the  Interests  of  Indian 
faelrs. 

The  Act  of  1906  makes  It  plain  that  aU 
whose  names  were  on  the  authentic  roll  were 
to  share  In  the  division  of  the  tribal  property. 
They  were  the  "members"  among  whom  the 
lands  were  to  be  allotted  In  stated  portions. 
Lah-tah-sab,  being  one  of  them,  was  entitled 
to  snch  an  allotment  It  was  made  In  her 
name,  bnt  whether  before  or  after  her  death 
Is  left  nncertain  by  the  record.  The  conrt 
below  treated  It  as  made  after  her  death  and 

?held  that  the  lands  were  not  restricted.  Its 
decision  being  pot  *on  the  ground  that  the  re- 
strictions on  alienation  are  not  applicable  to 
lands  allotted  In  the  right  of  deceased  mem- 
bers, but  only  to  snch  as  are  allotted  to  mem- 
bers llTing  at  that  time.  We  cannot  assent 
to  that  conclOBlon. 

Under  the  Act  of  1D06  the  death  of  a  mem- 
ber entitled  to  an  allotment  does  not  ezUn- 
gnish  his  right  According  to  the  implication 
of  the  act  and  the  administrative  rolings,  the 
allobnent  still  may  be  made  la  bis  name. 
Where  this  Is  done  he  la  regarded  as  the  al- 
lottee and  his  heirs  as  taking  by  descent  from 
him.  Such  allotments  and  all  others  are 
made  under  one  comprehensive  provision.  In 
which  there  is  no  distinctive  mention  of  ei- 
ther living  or  deceased  memt>ers.  The  re- 
strictions are  imposed  by  another  provision 
equally  comprehensive,  and  It  makes  no  dis- 
tinction between  lands  allotted  to  living  mem- 
bers and  those  allotted  In  the  right  of  de- 
ceased members.  Nor  Is  any  snch  dlBtinc- 
tlon  made  in  the  section  dealing  with  descent 
The  heirs  are  generally  Indiana,  and  seldom 
white  mai.  When  they  are  Indians  they  are 
equally  within  the  occasion  for  the  restric- 
tions, whether  the  sllotment  be  to  a  living 
member  or  In  the  right  of  one  deceased,  Tal- 
ler T.  Burgess,  24e  D.  8. 104, 103,  88  Sup.  Ct 
28T,  62  L.  Ed.  600;  and  In  either  case  some 
may  be  wlthont  any  allotment  of  their  own, 
tecaiue  bora  after  the  time  for  closing  the 
rolL  Thus  those  who  take  tinder  allot- 
ments made  In  the  right  of  deceased  members 
are  no  less  within  the  letter  and  spirit  of  the 
restrictions  than  are  other  heirs.  That  all 
are  Intended  to  be  protected  la  shown  by  the 
leasing  provision,   which  requires  that  "all 
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leaaes"  on  the  part  of  bdra  Aall  Iiava  Uw 
approval  of  the  Secretary  of  the  Interior. 

We,  therefore,  are  of  opinion  that  the 
lands  allotted  In  the  Lah-tah-sah's  name  wers 
restricted  lands,  whether  sUotted  before  or 
after  her  death. 

The  Act  of  1906  is  quite  unlike  the  earlier 
acts  considered  in  the  cases  of  Mullen  t. 
United  States,  224  U.  S.  448,  82  Sup.  Ot  494. 
56  L.  Ed.  8S4,  and  Skelton  r.  DlU,  230  U.  S. 
206,  35  Sup.  Ct,  60,  60  Ii.  Ed.  198,  which  are  9 
-cited  *In  support  ot  the  conclusion  oeiow.  < 
Those  acts,  as  wss  pointed  out  In  our  opin- 
ions, contained  separate  providons  for  two 
classes  of  allotments— one  to  members  living 
at  the  time,  and  the  other  In  the  right  of  de- 
ceased members.  In  the  provisions  dealing 
with  the  first  class  there  were  express  re- 
strlcUons  on  the  right  of  alienatlou,  and  In 
those  dealing  with  the  second  class  there 
was  an  entire  absence  of  such  restrictions, 
Bocanse  of  this  difference  in  terms,  we  held 
that  Congress  Intended  that  allotments  of 
the  second  class  should  be  unrestricted.  The 
differences  between  those  eorller  acts  and  that 
of  1906  are  pronounced  and  reaeonaUy  can 
be  exidalned  on  no  other  theory  than  that 
Congress  Intended  that  all  allotments  under 
the  Act  of  1906  should  be  restricted,  subject 
of  course  to  the  Issue  of  certificates  of 
competency.  And  that  this  is  whst  was  ln> 
tended  becomes  even  more  manifest  when  It 
Is  considered  that  In  the  meantime  Congress 
hsd  Imposed  other  restrictlonB  in  respect  of 
allotments  under  the  earlier  acts  and  In  do- 
ing so  had  discarded  the  dlstlncUon  belor* 
made  between  the  two  classes  of  allotm^its 
so  far  as  full-blood  Indian  heirs  were  con- 
cerned.   Taller  V.  Burgess,  supra. 

[>1  We  have  seen  that  the  provision  In  ths 
act  of  1912  under  which  the  partition  suit 
was  brought  and  entertained  declares  that 
where  the  lands  are  restricted,  as  was  the 
case  here,  no  partition  or  sale  shall  be  vaUd 
until  approved  by  the  Secretary  of  the  In- 
terior. No  approval  was  given  in  this  In- 
stance. In  consequence  the  Judgment  order- 
ing a  partition  or  sate — it  had  no  other  pur- 
pose— was  Inoperative.  It  could  not  be  ex- 
ecuted and  was  not  binding  on  any  one.  The 
flndlngs  were  part  of  it  and  were  of  no  forc« 
apart  from  It. 

It  results  that  Kenny's  protest  against 
the  use  made  of  that  Judgment  was  well 
grounded. 

Judgment  reversed. 
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No.  331. 

1.  CouRTB  C=386(5)  —  Fedisai.  Shpheme 
Court— RuLiwo  or  Fbilippink  Coubt  or 
Local  Statute. 

The  DBlional  Supreme  Court  cannot  reverse 
the  Supreme  Court  ol  the  Fbilipplnea  on  iti 
construPtioD  of  local  atatutcs. 

2.  COCBT0  ^=>3ST(4)  —  FxDKBAi.  SuPBXua 
Coubt  —  E&bob  to   Fhiufpine  Cocbt— 

QVBBTtOIT  OF  Fact. 
The   national   Supreme   Court   on    writ   o[ 
error  to  the  Supreme  Coart  o(  the  Philippines 
cannot  examine  queatlcHia  of  fact. 

In  Error  to  the  Supreme  Court  of  the  Plill- 
Ippiae  iBlQDda. 

CoDdemnatlon  proceedings  hf  the  Manila 
Bailroad  Company  against  the  l^rabas  Land 
Gompaoy,  assignee  and  successor  of  Itomana 
Vdasquez  and  others.  Judgment  was  modi- 
fied b;  the  Supreme  Court  of  the  Philippine 
Islands,  by  reduction  of  award  of  compensa- 
tion, and  the  lAad  Company  brings  error. 
S  Affirmed. 
'Messrs.  DaTld  A.  Baer,  of  Washington,  D. 

C,  and  a  W.  O'Brien,  of  ManUa,  P.  L,  for 
plaintiff  in  error. 

Messrs.  Edward  S.  Bailey,  of  Washington, 

D.  C,  and  C.  A.  De  Witt,  of  New  York  City, 
for  defendant  Id  error. 

Mr.  Justice  McKBNNA  delivered  the  opin- 
ion of  the  Court. 

A  case  of  eminent  domain  exercised  by  the 
railroad  company  to  condemn  twelve  small 
parcels  of  land  In  Lucena,  Province  of  Toy- 
abas,  Pblllppine  Islands,  In  accordance  witb 
the  petition  of  the  railroad  company. 

In  accordance  with  the  statutory  provi- 
sions three  commissioners  were  appointed  to 
hear  the  parties  and  inspect  tbe  properties. 
Tbey  subsequently  reported  that  the  parties 
had  been  heard  and  that  they,  the  commis- 
sioners, had  Inspected  the  properties  and  ex- 
amined the  same  "Inch  by  Inch." 

They  made  further  detail  of  their  pro- 
ceedings, set  forth  certain  causes  for  the  In- 
crease in  value  of  the  properties  in  the  four 
or  five  years  preceding  the  hearing,  even  be- 
fore the  coming  of  the  railroad  to  the  town 
"so  that  the  value  of  land  near  Cotta  was 
quoted  at  F2.00  up  per  square  meter,  accord- 
ing to  the  importance  and  situation  of  the 
tond,"  but  that  the  railroad  had  "undoubted- 
ly greatly  Influenced  the  rise  In  the  prices  of 
the  same  lands."  They  reported,  however, 
that,  taking  into  consideration  all  the  circum- 
stances, benefits  to  the  railroad  and  others, 
itbey  unanimously  fixed  the  values  of  the 
pieces  of  prop'erty  belonging  to  the  parties 


who  were  first  impleaded  in  the  cause.  Theso 
values  It  Is  not  necessary  to  give  nor  to  da>- 
Ignate  the  properties  to  which  they  were  at- 
tached, for  the  reason  that  the  ownership  of 
the  properties,  part  before  and  part  after 
the  rendition  of  the  commlssianera'  report, 
bad  become  vested  In  the  Tayabaa  Land 
Company. 

In  accordance  with  the  report  Judgment 
was  rendered  In  fnvor  of  the  land  company 
for  P81.412.75  with  Interest  at  the  rate  of 
6  per  cent,  from  the  date  of  taking  posses- 
sion of  the  land. 

Motions  tor  new  trials  were  denied,  and 
ths  case  was  takeo  to  the  Snpreme  Ooart  of 
the  Islands  by  the  railroad  company,  and 
that  court  modified  the  Jodgment  by  reducing 
the  award  for  one  of  the  parens,  containing 
19,094  square  meters,  to  the  sum  of  P6,500 
and  the  damages  for  the  remaining  parcels 
were  fixed  at  the  same  proportionate  amount 

The  company  says,  however,  that — 

"The  prime  question  Involved  in  this  entir« 
cage  Is  in  the  last  analysts  one  of  value,  that  is, 
what  Is  a  fair  value  of  the  land  taken  by  the 
railroad  company  for  Its  railroad  station  at 
Lucena?' 

That,  Indeed,  Is  the  ultimate  Inquiry  bnt 
It  depends,  according  to  other  contentlona, 
upon  the  power  of  the  Supreme  Court  over 
the  report  of  the  commisslonera  and  to  re- 
view and  consider  the  evidence.  In  oth^ 
words,  the  weight  that  was  to  be  given  to 
the  report  of  the  commissioners  as  a  matter 
of  fact  and  law  under  section  246  of  th« 
Code  of  Civil  Procedure  of  the  Islands  and 
to  the  findings  of  the  Court  of  First  Instance 
under  sections  273  and  497  of  the  same  Code. 

Section  273  describes  the  elements  that 
must  be  considered  In  determining  In  a  case 
where  "the  preponderance  or  superior  weight 
of  the  evidence  on  the  Issues  Involved  lies," 
and  section  497  provides  for  the  extent  of 
the  power  of  the  Supreme  Court  to  reviews 
and  dl^Mtse  of  the  case  on  ap*peal,  and  it  Is* 
contended  that  the  Supreme  Court  was  bound, 
as  the  Court  of  First  Instance  was.  to  de- 
cide by  the  pr^wnderance  of  the  evidence 
determined  In  the  same  way.  This  may  ba 
conceded,  and  to  what  extent  the  Supreme 
Court  satisfied  the  requirement  of  the  sec- 
tion we  shall  presently  consider  after  we 
have  given  attention  to  the  more  Insistent  con- 
tention based  on  section  246,  which  reads  as 
follows: 

"Upon  the  filing  of  such  report  in  court,  the 
conrt  shall,  upon  hearing,  accept  the  same  and 
render  Judgment  in  accordance  therewith :  or, 
for  cause  shown.  It  may  recommit  the  report 
to  the  commUsiouers  for  further  report  of 
facts;  or  It  may  set  aside  the  report  and  ap- 
point new  commissioners;  or  It  may  accept  the 
report  in  part  and  reject  it  In  part,  and  may 
make  luch  final  order  and  judgment  as  shal) 
:e   to   the   plaintiff   the   property   essential 
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to  the  exercisa  of  bli  risbta  ander  the  law,  and 
to  the  dereudBQt  Just  compeniadon  for  the  land 
•0  taken;  and  the  Judgment  ihall  require  pay- 
ment of  the  Bum  awarded  aa  provided  in  tho 
nest  aectlou,  before  the  plaintiff  can  enter  np- 
on  the  ground  and  appropriate  it  to  the  public 


It  will  be  observed  that  tta  altematlva 
power  is  presented,  either  to  accept  tbe  report 
and  render  Judgment  In  accordance  there- 
with or  to  malie  other  dispoaltions  of  it  or 
upon  it :  the  latter,  however,  in  a  very  gen- 
eral way.  And  the  absence  of  detail  encour- 
ages and  gives  Bome  plauslbUlty  to  contro- 
versy, but  it  is  resolved,  vre  think,  against 
the  contention  of  the  land  company  by  the 
analysis  of  the  Supreme  Court  of  the  section. 
The  court  points  out,  quoting  the  section, 
that  "it  mny  accept  the  report  in  part  and 
reject  it  In  part ;"  and  it  observed  tliat  that 
situation  alone  might  limit  its,  the  court's, 
power  if  It  were  not  "also  empowered  to 
make  such  final  order  as  sbnll  secure  to  the 


defendant  just  comijensatian  for  the  land 
BO  taken."  A  comprehensive  power,  we  may 
instantly  say,  nnd  one  required  to  be  es- 
ercised  and  adequate  when  exercised  to  pass 
upon  and  finally  adjudge  the  designated 
rights.  And  It  gives  facility  to  the  statute, 
mbstltutes  for  circumlocution  and  delay  di- 
rectness and  exi»edltlon,  qualities  that  astat- 
Dte  of  eminent  domain  should  possess. 

The  court  further  pointed  out  that  the 
"final  'order  and  Judgment'  were  reviewable 
by  it  by  means  of  a  bill  of  exceptions  in  the 
same  way  as  any  other  'action,' "  and  decided 
besides  that  section  490  of  the  Code  was  ap- 
plicable. That  section  gives  power  in  the 
exercise  of  appellate  discretion  to  "affirm,  re- 
verse, or  modify  any  final  Judgment,  order, 
or  decree  of  the  Court  of  First  Instance," 
And  this  discretion,  the  Supreme  Court  In 
the  present  case  decided,  extends  to  cases  of 
eminent  domain,  and,  where  section  497  of 
the  Code  providing  tor  motions  for  new  trial 
had  been  compiled  with,  it,  the  court,  might 
"examine  the  testimony  and  decide  the  case 
by  a  preponderance  of  the  evidence;  or.  In 
other  words,  retry  the  case  on  the  merits  and 
render  such  order  or  Judgment  as  justice  and 
equity  may  require."  The  final  conclusion 
of  the  court  was,  rejecting  the  contention  of 
appellants,  that  It  had  power  "to  change  or 
modify  the  report  of  the  commissioners  by 
increasing  or  decreasing  the  amount  of  the 
award"  If  the  facts  of  the  case  Justified. 
And  It  was  the  conclusion  of  the  court  that 
the  facts  so  Justified;  and,  after  a  review 
of  prior  cases.  It  rejected  the  contention  that 
its  conclusion  was  in  confilct  with  them. 

It  will  be  observed,  therefore,  that  the 
court  considered  that  It  was  under  the  same 
obligation  to  determine  the  case  by  the  pre- 
ponderance of  the  evidence  as  was  the  Court 
«(  nrst  Instance,  and  discharging  Its  obll- 
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gation,  that  la,  in  determining  upon  tha 
weight  of  the  evidence.  Its  estimate  of  the 
values  of  the  properties  talien  by  the  railroad 
was  dltferent  from  that  of  the  Court  of  Firatb 
Instance.  *We  are  brought  hack,  therefore,* 
to  the  consideration  of  section  24a  and  tbe 
contention  of  appellants  that  under  it  the 
Supreme  Court  had  transcended  its  powers 
in  reducing  the  values  fonsd  and  reported  by 
the  commissioners,  and  "erred  In  holding  as 
a  matter  of  law  that  appellants  were  not  en- 
titled to  recover  the  amount  fixed  by  tbe 
commissioners,"  they  being  the  tribunal  to 
hear  tbe  evidence  and  view  the  premises,  and 
that  under  section  246,  their  report  being 
filed,  the  court  was  required  "upon  hearing 
to  accept  tbe  same  and  render  Judgment  In 
accordance  therewith,"  there  being  no  cause 
shown,  It  Is  contended,  for  recommitting  the 
report  or  ezerclslnK  any  of  the  other  alterna- 
tives permitted  by  the  section. 

II,  2]  But,  as  we  have  seen,  as  to  Its  pow- 
er of  action  upon  the  report  of  the  commis- 
sioners the  court  differed  radically  with  the 
land  company,  and  it  we  should,  in  deference 
to  the  land  company's  contention,  admit 
there  Is  ambiguity  In  section  246,  we  should 
be  unable  nevertheless  to  reverse  the  ruling 
of  the  Supreme  Court  of  the  Islands  upon 
the  local  statutes,  and  we  must  assume  tb« 
court  gave  consideration  to  all  of  the  t«^ 
timony  and  estimated  the  weight  to  be  as- 
signed to  the  report  and  to  the  declaration 
of  the  commissioners  that  they  had  exam- 
ined 'Inch  by  Inch"  the  properties  lavolved. 
We  say  this  only  In  passing.  The  case  Is 
nere  on  writ  of  error,  and  we  cannot  ex- 
amine questions  of  fact.  Santos  v.  Roman 
Catholic  Church,  212  U.  S.  463,  29  Snp.  Ct 
33S,  53  L.  Ed.  S»0 ;  Ling  Su  Fan  v.  United 
States,  218  U.  S.  302,  80S,  31  Sup.  Ct  21,  54 
L.  Ed.  1049.  30  L.  R.  A.  (N.  S.)  1176 ;  Harty 
V.  Victoria,  226  U.  S.  12,  33  Sup.  Ct  4,  57  L. 
Ed.  103:  Gauzon  v.  Campania  General,  etc, 
245  U.  S.  86,  38  Sup.  Ct  48,  62  L.  Ed.  165. 

Errors  of  law  besides  those  stated  above 
are  asserted.  For  instance  the  company  con- 
tends that  the  court  used  the  evidence  that 
had  been  introdnced  to  prove  title  as  evi- 
dence of  value,  and,  further,  assigned  too 
much  strength  to  it  Both  propositions  are 
too  Intimately  associated  with  and  depend- 
ent upon  tbe  whole  case  to  be  estimated  in 
separation.  The  court's  consideration,  there-  gg 
fore,  or  Its  'Judgment  upon  tbem,  we  cannot* 
disturb.  Indeed,  the  contention  of  the  land 
company  is  but  an  Instance  of  its  broader 
contention  of  want  ot  power  in  the  Supreme 
Court  to  review  the  findings  of  the  Court  of 
First  Instance  or  to  disregard  the  report 
ot  the  commissioners.  Accepting  tbe  decision 
of  the  court  upon  those  propoeitions,  we  nec- 
essarily affirm  Its  Judgment 

Judgment  affirmed. 

Mr.  Justice  BRANDEIS  concurs  in  tha 
result. 
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STATE  OF  ARKANSAS  t.  STATB  07  MIS- 
SISSIPPI. 


No.  7,  OriginaL 

1.  COTJBTS    ^»347— FiDEBAI.    COUKT— PLBAD- 

IHO — Replication  . 
Under  ocw  tqmtj  rule  31   (8S   Sap.   Ct 
zxtU),  do  replication  fa  required  to  make  the  la- 
mps, eo  absence  thereof  does  not  require  alle- 
gations of  answer  to  be  taken  aa  true. 

2.  States  «i>12(2)  — BoUKDARiia  — Navioa- 

But    STBEAltS. 

Where  boundarj  on  a  navigable  ri»er  of  two 
■tntes  on  oppoatte  aides  of  and  separated  hj 
it  is  Qxed  in  the  ease  of  the  one  first  admitted 
"up  the  lame,"  and  in  caae  of  the  other  oa  "the 
middle  ol  the  main  channel,"  it  ii  the  middle  of 
the  main  navigable  channel,  and  not  along  the 
Une  eqaidlstsnt  between  the  hanka. 

3.  States  «s=>13— BotrttDABiB»-STATK  Deci- 
BIOKS   AND    CoNSTinrnoNB. 

Provisions  of  Constitutions  of  MtMisaippI 
and  Arkanaas,  and  dedsiona  of  conrti  thereof, 
relative  to  part  of  Mlsaisaippi  rtver  constituting 
boundaiy  between  thoae  sutea,  keli,  in  suit 
between  those  states  to  determbie  such  bound- 
UT,  not  to  affect  the  question  on  the  theory  of 
acquiescence. 

4.  States  ^sI2(2)— Bodsdabixs — Sibeahs— 
Avulsion. 

After  change  by  avulsion  of  course  of  stream, 
the  middle  of  the  diannel  of  navigation,  ss  It 
existed  just  before  the  avulsion,  continues  to 
be  as  it  was  theretofore,  the  booDdarr  between 

In  Equltr- 

Original  suit  by  tbe  State  of  Arkansas 
Bg&iDBt  tbe  State  of  Misalasippi.  Interlocn- 
tory  deci«e  appointing  commtsBion  to  fix 
^boundary  In  accordance  with  tbe  opinion. 
•  •  MesHTB.  Herbert  Pope,  of  ChicsKO,  UL, 
Walter  P.  Armstrong,  of  Sardls,  Mlas.,  and 
J.  M.  Moore,  of  Little  Bock,  Ark.,  for  com- 
plainant. 

Messrs.  Gamer  W.  Oreen,  of  Jackson, 
UUb.,  and  Qerald  Fits  Gerald,  of  Clarksdale, 
Ulsa.,  for  defendant 

Mr.  Justice  DAT  delivered  the  opinion  of 
ttie  Court. 

[1]  Tbla  la  a  suit  brougbt  to  determine  a 
portion  of  the  boundary  Hue  between  tbe 
states  of  Arkansas  and  Mtsslsslppi.  It  ap- 
pears tbat  at  tbe  place  In  dispute  the  Mis- 
sissippi river  formerly  bad  Ita  course  from 
Friar's  Point  In  a  sontb  westerly  direction, 
_tben  made  a  turn  to  tbe  sontb,  flowing  In  a 
t  southerly  direction,  then  a  turn  towards  the 
*wett  In  the  shape  of  a  half  moon,  then  a 
sharp  turn  to  the  north  and  flowing  norther- 
ly, and  thence  westerly,  making  a  bend  In 


tbe  river  In  the  shape  of  a  borsesboe,  wbbdi 
was  known  as  Borsesboe  Bend.  It  la  aver- 
red In  tbe  bill,  tbat  in  1848  the  river  sud- 
denly left  Its  course  and  ran  westerly  across 
the  points  of  the  bend,  cutting  ofl;  a  tract  of 
land  which  baa  become  known  as  Horseshoe 
Island.  The  amended  answer  avers  tbat  this 
avulsion  occurred  In  1842;  bat  the  exact 
date  Is  Immaterial  ^Riat  It  did  occnr  la 
clearly  established,  and  It  Is  generally  spCH 
ken  of  In  the  tesdmony  as  happening  In  1S4S. 
We  may  say  preliminarily  that  we  find  no 
substance  In  the  contention  of  the  respond- 
ent that  the  allegations  of  the  answer  most 
be  taken  as  true  for  want  of  replication. 
Under  new  equity  rule  SI  <33  Sup.  Ct  xxvll) 
In  a  case  of  this  character  no  replication  Is 
required  In  order  to  make  the  Issues. 

[2]  The  state  of  Arkansas  contends  that 
the  old  course  of  the  river  before  the  avul- 
sion was  within  a  body  of  water  now  known 
as  Borsesboe  Lake  or  Old  river,  a  body  of 
water  of  considerable  length  and  depth.  Tbe 
state  of  Mississippi  contends  that  the  Old 
river  ran  through  a  body  of  water  still  re- 
maining, but  considerably  further  to  ttie 
north,  and  known  as  Dustin  Pond,  and  that 
before  tbe  avulsion  tbe  conrse  of  the  river  OQ 
the  upper  side  of  tbe  Bend  was  constderably 
to  tbe  westward  of  the  course  claimed  by  Ar- 
kansas, and  ran  where  now  there  Is  a  slongb 
not  far  from  tbe  middle  of  Horseshoe  Island. 
These  diverse  claims  are  Illustrated  by  an 
examination  of  the  mai>.  Exhibit  A,  attached 
to  the  bill. 

As  we  view  the  case  It  Is  practically  con- 
trolled by  the  decision  of  this  court  In  A^ 
fcansas  v.  Tennessee,  246  V.  B.  158,  S8  Sup. 
Ct  301,  62  L.  Ed.  638,  L.  R.  A.  1818D,  258. 
In  view  of  that  decision  we  are  relieved  of 
the  necessity  of  a  dlscnssloo  In  detail  of 
much  that  Is  urged  upon  our  attention  now. 
Arkansas  was  admitted  to  the  Union  June 
IS,  1836  (0  Stat.  SO,  61,  c  100)  by  an  act  of 
Congress  which  as  to  Its  boundaries  pro- 
Tided:  g 

■"Beginning  In  the  middle  of  tbe  main  channel* 
of  the  Mississippi  river,  on  the  parallel  of  thlr- 
ty-sli  d^rees  north  latitude,  running  from 
thence  west,  with  the  said  parallel  of  ladtuda 
to  the  St  Francis  river;  thence  np  the  middle 
of  the  main  channel  of  said  river  to  the  parallel 
of  tbirty-six  degrees  thirty  minutes  north ; 
from  thence  west  to  the  sonthwest  comer  ot  tbe 
state  of  Missouri,  and  from  thence  to  be  hound* 
ed  on  the  west,  to  the  north  bank  ot  Red  river, 
by  tbe  lines  described  in  the  first  article  of  tbe 
treaty  between  the  United  States  and  tbe  Chet^ 
okec  Nation  of  Indians  west  of  the  Missiasippi, 
made  and  concluded  at  the  dty  of  Washington 
on  the  26th  day  of  May,  In  the  year  of  onr  Lord 
one  thousand  eight  hundred  snd  twenty-eight; 
and  to  be  boonded  on  the  south  side  of  Red 
river  by  the  Mexican  boundary  line,  to  the 
northwest  comer  of  the  atate  of  Louisiana; 
thence  east  with  the  Looisiana  atate  line,  to 
the  middle  of  tbe  main  channel  of  the  Misais- 
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rippl  rtver;  tbcnce  up  tbe  mfdtlle  of  the  main 
channel  of  the  said  river,  to  tbe  thirty^iith 
degree  of  coTth  latitude,  the  [loiDt  of  beeinning." 

MUslsslppl  had  previously  been  admitted 
to  tbe  Union  by  an  act  of  Congress  of  March 
I,  1817  (3  Stat  348,  c  23),  nhliA  provided: 

"Beginning  on  the  river  Miaaiaaippl  at  tbe 
point  where  the  Routhera  boundary  line  of  the 
■tate  of  Tennessee  strikes  tbe  same,  thence  east 
along  tbe  aaid  boundary  line  to  Uie  Tennescee 
river,  thence  up  the  same  to  the  moutb  of  Bear 
creek ;  thence  bj  a  direct  line  to  the  northweat 
oomer  of  the  county  of  Waahington  [Alabama]; 
tbenca  due  eoutb  to  the  Gulf  of  Mexico;  thence 
weetwardly,  including  all  the  ialandi  within 
six  leagues  of  tbe  Hhore,  to  the  most  eastern 
junction  of  Pearl  river  with  Lake  Borgne ; 
thence  up  laid  river  to  the  thirty-first  degree 
of  north  latitmlf  thrxicp  irPBt  along  the  aaid 
degree  of  latitude  to  the  Miaeiailppi  river ; 
thence  up  tbe  aaait  to  the  beginning." 
5 

•  'It  will  be  observed  that  the  language  of 
the  MiBsfssippi  net,  so  for  as  now  Important 
to  consider,  fixes  the  boundary  upon  the  Mis- 
sissippi river  as  "up  tbe  same  to  the  begin- 
ning," and  tbe  Inuguage  of  the  Arkansas  act 
Is,  "Beginning  In  the  middle  of  tbe  main 
Channel  of  the  Mlaslasippl  river;  •  •  • 
thence  east,  with  the  Loulaiaua  state  line,  to 
tbe  middle  of  tbe  mala  channel  of  the  Mis- 
sissippi river;  tbence  up  tbe  middle  of  the 
main  channel  of  tbe  said  river,  to  the  36tb 
degree  of  north  latttade,  the  point  of  begin- 
ning." 

The  state  of  Arkansas  contends  tbnt  these 
acts  of  Congress  fit  the  middle  of  the  chan- 
nel of  neTigalloa  as  It  existed  before  tbe 
avnlsion  as  the  boundary  line  between  the 
states.  By  the  state  of  Mlsslasirpt  It  Is  con- 
taided  that  tbe  boundary  line  la  a  line  equi- 
distant from  the  well  defined  banks  of  the 
river.  Language  to  the  same  effect  as  tbat 
contained  in  the  acts  of  admission  now  be- 
fore as  was  before  this  court  In  the  case  of 
Arkansas  v.  Tennessee,  supra,  and  In  that 
case  tbe  subject  was  conaidered,  and  tbe 
meaning  of  the  Arkansas  act,  and  similar 
language  in  the  act  admitting  the  state  of 
Tennessee  was  Interpreted.  Tbe  mle  laid 
down  in  Iowa  v.  Illinois.  147  U.  S.  1,  IS  Sup. 
Ct  239,  37  L.  Ed.  55.  was  followed,  and  It 
was  held  tbat  where  the  states  of  the  Union 
are  separated  by  boundary  lines  described  as 
"a  line  drawn  along  the  middle  of  tbe  river," 
or  as  "tbe  middle  of  tbe  main  channel  of  tbe 
FlTcr,"  tbe  boundary  mast  be  flxed  at  tbe 
middle  of  the  main  navigable  channel,  and 
not  along  the  line  equidistant  between  the 
banks.  We  regard  that  decision  as  settling 
the  law,  and  see  no  reason  to  depart  from  It 
In  this  instance. 

13]  It  is  urgently  insisted  that  the  laws 
and  dedstons  of  Arkansas  snd  Mississippi 
■re  *»  the  contrary,  and  our  attention  la 
called  to  Joint  Besolution  of  Congress  of 
1909,  3C  StaL  U61,  No.  S,  which  provides: 


"That  the  consent  of  the  Concress  of  the  Unit. 
ed  States  la  hereby  given  to  tbe  states  of  Mi>-^ 
aisslppi  and  Arkansas  *to  enter  into  auch  agree- • 
ment  or  compact  aa  they  may  deem  desirable  or 
necessary,  not  in  conQlct  with  the  ConstitutioQ 
of  the  United  States,  or  any  law  thereof,  to 
Si  the  boundary  line  between  said  States,  vhere 
the  Mississippi  river  now,  or  formerly,  formed 
the  aaid  bouudary  line,  and  to  cede  respectively 
each  to  the  other  such  tracts  or  parcels  of  the 
territory  of  each  state  as  may  have  become 
separated  from  the  main  body  thereof  by  chang- 
es in  the  course  or  channel  of  the  Jllississippi 
river  and  also  to  adjudge  and  settle  tbe  juris- 
diction to  be  exercised  by  said  states,  respective- 
ly, over  offenses  ariaing  out  of  tbe  violation  of 
the  laws  of  said  states  upon  the  waters  of  the 
Mississippi  river."    Approved  January  26,  1000. 

No  specific  agreement  appears  to  have  been 
entered  Into  under  this  act;  but  It  la  Insisted 
that  Arkansas  and  Mississippi  by  their  re- 
spective Constitutions  have  fixed  tbe  bound- 
ary  line,  as  It  is  now  claimed  to  be  br  tho 
state  of  Mississippi,  and  tbat  such  boundary 
line  has  become  the  true  boundary  of  the 
states,  Irreapectlve  of  the  dedsloo  of  thif 
court  In  Iowa  v.  Illinois,  supra,  followed  lp> 
Arkansas  v.  Tennessee,  supra.  We  have  ex- 
amined the  Constitutions  and  decisions  of 
the  respective  states,  and  find  nothing  In 
them  to  change  the  conclusions  reached  by 
this  court  In  determining  tbe  question  of 
boundary  betiveen  states.  A  similar  conten- 
tion was  made  In  Arkansas  t.  Tennessee  aa 
to  the  effect  of  the  Arkansas  and  Tennessee 
legislation  and  decisions,  and  the  contention 
that  tbe  local  law  and  decisions  controlled  In 
a  case  where  the  interstate  boundary  was 
required  to  be  flxed,  under  circumstances 
very  similar  to  those  here  presented,  wa^  re- 
jected. In  that  case  the  Arkansas  cases, 
which  are  now  insisted  upon  as  authority 
for  the  respondent's  contention,  were  fully 
reviewed.  The  Mississippi  cases  called  to  our 
attention,  of  which  the  leading  one  seems  to 
be  MognoUa  v.  Marshall.  80  Miss.  109,  asj) 
well  as  the  legislation  of  tbe  'state,  seem  to* 
sustain  the  claim  that  local  Jurisdiction  and 
right  of  soil  to  the  middle  of  tbe  river.  Is 
fixed  by  a  line  equidistant  from  the  banks. 
But  whatever  may  be  the  effect  of  these  de- 
cisions upon  local  rights  of  property  or  the 
administration  of  the  criminal  laws  of  the 
state,  when  tbe  question  becomes  one  of  fix- 
ing tbe  boundary  between  states  separated 
by  a  navigable  stream.  It  was  specifically 
held  In  Iowa  v.  Illinois,  supra,  followed  In 
later  cases,  that  the  coatrolling  considera- 
tion Is  that  wblcb  preserves  to  each  state 
equality  in  the  navigation  of  the  river,  and 
that  In  such  Instances  tbe  boundary  line  Is 
the  middle  of  the  main  navigable  channel  of 
the  river.  In  Arkansas  v.  Tennessee,  supra, 
248  U.  S.  page  171,  38  Sup.  Ct.  page  304  (62 
L.  Ed.  638,  L.  R.  A.  1018D,  258),  we  said: 
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hu  been  treated  u  let  at  rest  br  that  ded- 
*ioa.  Louisiana  t.  MIssissEppi.  202  D.  S.  1, 
49  [26  Sup.  Cti  40S,  50  L.  Ed.  013];  WashinB- 
ton  T.  Or«goa,  211  U.  S.  127,  134  [29  Sup. 
Ct  47.  53  L.  Ed.  1181;  214  U.  S.  205,  21S 
[20  Sup.  Ct.  631.  53  L.  Ed.  9C9].  The  argu- 
ment submitted  in  behalf  of  tha  defendant 
stole  In  the  case  at  bar,  including  ■  reference 
to  the  notable  recent  decision  of  ita  Supreme 
Court  in  State  v.  Munde  Pulp  Co.  (1907)  119 
Tennessee,  -17  [104  S.  W.  437].  has  failed  to  con- 
vince us  that  this  rule  ought  now.  after  the 
lapse  of  25  rears,  to  be  departed  from." 

We  are  unable  to  find  occasion  to  depart 
from  this  rule  because  of  long  acgulesceace 
in  enactments  and  decisions,  and  the  prac- 
tices of  the  Inhabitants  of  tbe  disputed  ter- 
ritory in  recognition  of  a  boundary,  which 
hare  been  given  weight  in  a  number  of  our 
cases  wbere  the  true  boundary  line  was  dlffl- 
cult  to  ascertain.  See  Arkansas  t.  Tennes- 
see, supra,  and  the  cases  cited  at  page  172 
of  246  U.  S.  {38  Sup.  Ct  301,  62  L.  Ed.  638, 
L.  R.  A.  191SD,  258). 

[4]  This  record  presents  a  clear  case  of  n 
change  In  tbe  course  of  the  rirer  by  avnlslon, 
and  tbe  applicable  rule  established  In  this 
conrt,  and  repeatedly  enforced,  requires  the 
boondary  line  to  be  flsed  at  the  middle  of 
the  channel  of  naTlgatloa  aa  It  existed  Jnst 

5  previous  to  the  avulsion.  Hie  location  and 
determination  of  such  bound'ar;  Is  a  matter 
vblch  we  shall  leave  In  the  Srat  instance  to 
a  commission  of  three  competent  persons  to 
be  named  by  the  court  upon  suggestion  of 
connsel,  as  was  done  In  Arkansas  t.  Tennes- 
see. See  247  D.  S.  461,  38  Sup.  Ct.  557,  62 
L.  Ed.  1213.  This  commission  will  have  be- 
fore It  the  record  in  this  case,  and  such  fur- 
ther proofs  aa  it  may  be  authorized  to  re- 
ceive by  an  interlocutory  decree  to  be  enter- 
ed in  the  case.  Counsel  may  prepare  and 
submit  the  form  of  such  decre& 
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No.  171. 

1,    COCETS     »=391(1)— SUPREM*    COOBT— RK- 

TMw  OF  SriTB  CotiBT. 
Judgment  of  state  Supreme  Coart,  rendered 
after  taking  effect  of  Act  Sept  8,  1916.  Is  re- 
viewable bv  national  Suoreme  Court  if  at  all, 
only  by  virtue  of  that  act  and  in  accordance 
with  its  provisions. 
;k  Comra  ^=>304(25)— Supasin  Coubi^Eb- 

ROK  TO  State  Coukt— State  Boundabuis. 
Though  in  the  state  court  tbe  issue  Involv- 
ing the  location  of  the  boundar;  linea  between 
states  was  submitted  to  the  jury  by  instructioiia 
based   on   a  wrong   principle,   and   thereby  de- 


fendant was  deprived  of  a  right  privilege,  or 
immunity  under  the  Conatitution  of  the  United 
States  and  treaties  mode  thereunder,  properly 
set  up  and  claimed,  such  a  federal  question 
would  not  under  Judicial  Code.  {  237,  as  amend- 
ed by  Act  Sept  6.  1916.  f  2  (Comp.  St  |  1214), 
give  tbe  nadonal  Supreme  Court  jurisdiction 
to  review  by  writ  of  error  the  reiulciug  judf- 

8.  Courts  ^3394(8)— Sdpbbici  Comn^EsBoa 
TO  State  CocBT^VALinrrr  or  Adthobitt 

EXBBCIBED   DHDEB  UniTID  STATES. 

Ruling  ot  state  Supreme  Court  setting  aside 
continuance  till  decision  of  original  suit  betwe^i 
states  In  national  Supreme  Court  to  determin* 
state  boundary,  of  cause  between  individuals  in- 
volviug  the  state  bound sry  pending  in  state 
court  on  appeal,  Is  not  sn  adverse  deddon  on 
an  authority  exercised  under  the  United  States, 
giving  the  national  Supreme  Court  Jurisdictitm 
by  writ  of  error  under  Judicial  Code,  |  237, 
as  amended  by  Act  Sept  6,  1918,  {  2  (Comp.  St 
I  1214),  bnt  at  most  aSordB  ground  for  applica- 
tion for  review  of  the  resulting  judgment  by 
certiorari,  as  deciding  against  an  asserted  title, 
right  privilege,  or  immunity  under  the  federal 
ConstitutioD ;  the  ruling  not  Involving  the  au- 
thority of  the  national  Supreme  Court  to  ren- 
der a  eonduaive  dedslon  in  the  suit  between  the 
Btatea,  but  merely  the  consequences  that  wen 
to  flow  from  exercise  of  such  admitted  author- 
ity. 

4.  CEBTioaABi  ^=40— Sdpbkiib  Coubt— Ckb- 
TToaAat  TO  State  Coubt— Tue  or  Affuca- 

Applicstlon  to  national  Supreme  Court  for 
writ  of  certiorari  to  state  court,  being  after  ex- 
piration of  the  tbree  months  limited  by  Act 
Sept  6,  1916,  g  6  (Camp.  St  |  1228a),  cannot 
be  entertained. 

In  Error  to  the  Supreme  Coart  of  tbe 
State  of  Mlssiasippt 

Replevin  by  Ed  Jackson  and  others  against 
tbe  Rust  Lend  A  EiOmber  Company.  Jnd£> 
ment  for  plaintilTs  was  aESrmed  by  the  Su- 
preme Court  of  Mississippi  (73  South.  345), 
and  defendant  brlnga  error,  and  applies  tor 
writ  of  certiorarL  Dismissed  and  denied.  a 
*HesaTs.  Albert  M.  Kales,  Herbert  Pope,* 
Stephen  A.  Foster,  and  Harry  Eugene  Kelly, 
all  of  Chicago,  111.,  for  plaintiff  In  error. 

Messrs.  Gamer  W.  Green  and  Marcellas 
Green,  tMth  of  Jackson,  Mlsa.,  and  Gerald 
Fltz  Gerald,  of  Clarksdale,  Mlsa.,  lor  de- 
f«idants  in  error. 

Mr.  Justice  PITNEY  ddlvered  the  opinion 
of  the  Court 

This  case  was  brougbt  on  tor  argument 
Immediately  following  Arkansas  v.  Mississip- 
pi. No.  7,  Original,  250  U.  S.  38,  38  Sup.  Ct 
422,  63  L.  Ed. ,  this  day  disposed  of. 

It  was  a  replevin  suit  brought  in  the  dr- 
cult  court  of  one  of  the  counties  of  Uiasls- 
slppl  by  defendants  In  error  to  recover  cer- 
tain timber  taken  by  plaintiff  In  error  troiD 
their  possession  under  a  claim  of  ownersblp. 


^sFot  other  e«Ms  see  ■« 
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They  recovered  a  verdict  and  Jadgmeiit  in 
the  circuit  court,  and  tbe  Judgment  was  af- 
firmed b7  the  Supreme  Conrt  of  the  state, 
without  opinion  (73  South.  345).  Ownership 
of  the  timber  was  deemed  to  depend  upon 
the  ownership  of  the  land  from  which  It  had 
been  cut;  and  this  was  In  dispute,  and  ac- 
cording to  the  theory  of  plaintiff  In  error 
was  dependent  upon  the  location  of  the  state 
boundary.  The  land  lay  In  the  Mississippi 
river  bottom,  in  the  vldnlty  of  Horseshoe 
Dend,  where  a  portion  of  the  former  channel 
ghad  I>een  abandoned  as  the  result  of  a  sud- 

•  den  change  that  occurred  In  the  year  *1S4S; 
the  river  having  broken  through  the  neck  of 
the  Bend  and  formed  a  new  chauoel  there, 
with  the  result  that  In  the  coittse  of  time 
the  former  channel  around  the  Bend  was 
abandoned  and  in  large  part  filled  up,  and 
Its  location  as  ft  was  prior  to  the  avulsion 
has  become,  after  the  lapse  of  so  many  years, 
difficult  of  ascertainment.  The  adjoining 
states  whose  common  boundary  is  marked  by 
the  river  at  this  point  are  In  dispute  as  to  its 
former  location,  and  also  as  to  whether  the 
boundary  ought  to  follow  the  middle  of  the 
former  main  channel  of  navigation  or  rather 
a  line  ecinldistant  from  the  biiuks  of  the  riv- 
er at  ordinary  stage  of  water.  To  determine 
this  controversy,  the  suit  between  the  states 
was  brought  In  this  court,  and  It  Is  still  pend- 
ing. 

[I]  It  Is  the  contention  of  plaintiff  In  error 
that  the  Judgment  in  the  present  case  was 
based  upon  the  determination  of  an  Issue 
which  necessarllj'  involved  the  location  of 
the  Interstate  boundary;  and  our  first  in- 
quiry must  be  whether  the  Judgment  of  the 
Supreme  Court  of  Mississippi  herein  is  re- 
viewable in  this  court  by  writ  of  error.  The 
Judgment  was  rendered  December  23,  1916, 
after  the  taking  effect  of  the  Act  of  Sep- 
tember e,  1916  (chapter  448,  I  2,  39  StaL 
726),  amendatory  of  section  237,  Judicial 
Code  (Act  March  3,  1911,  c  231,  3S  Stat.  11B6 
[Comp.  St  t  1214]),  and  hence  Is  reviewable 
bere,  if  at  all,  only  by  virtue  of  that  act  and 
In  accordance  wlUi  its  provisions. 

[1]  It  Is  asserted  that  the  Issue  Involving 
the  location  of  the  boundary  line  between 
the  states  was  submitted  to  the  Jury  under 
Instructions  from  the  trial  Judge  based  upon 
h  theory  Inconsistent  with  the  true  principle 
of  decision  as  laid  down  by  this  court  In 
Iowa  V.  ininols.  147  U.  S.  1,  13  Sup.  Ct.  239, 
87  L.  Ed.  SB,  Arkansas  v.  Tennessee,  246  U. 
8.  1ES8.  38  Sup.  Ct.  301,  62  L.  Ed.  638,  L.  R. 
A.  1918D,  258,  and  CIssna  v.  Tennessee,  246 
V.  S.  289,  38  Sup.  Ct.  306,  62  L.  Ed.  720,  and 
that  thereby  plaintiff  In  error  was  deprived 
Of  a  right,  privilege,  or  Immunity  claimed 
under  the  Constitution  of  the  United  States 
and  treaties  made  thereunder.  Even  if  the 
J^record  showed  that  such  a  right,  privilege,  or 

•  Immunity  was  properly  set  upland  claimed  in 
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ed,  nor  could  It  be,  that  under  sectloD  237, 
Jadidal  Code,  as  amended,  a  federal  ques- 
tion of  this  character  would  give  us  Jurlsdlo- 
tion  to  review  the  resulting  Judgment  by 
writ  of  error.  Were  that  the  only  federtU 
question,  clearly  it  would  at  most  fomlah 
ground  for  a  review  by  certiorari. 

[]]  But  it  is  insisted  that  the  Supreme 
Court  of  the  state.  In  the  course  of  Its  re- 
view of  the  Judgment  of  the  circuit  court, 
rendered  an  adverse  decision  upon  the  ques- 
tion of  the  validity  of  an  authority  exercised 
under  the  United  States,  and  for  this  reason 
we  have  Jurisdiction  by  writ  of  error  under 
the  amended  section  237. 

The  question  arose  as  follows:  Plaintiff  in 
error  moved  the  Supreme  Court  to  contlDn& 
the  cause  until  the  decision  by  this  court  of 
the  original  action  then  and  still  pending  be- 
tween the  states  of  Arkansas  and  Missis- 
sippi, in  which  the  location  of  the  dispnted 
boundary  at  or  near  the  land  In  question  Is 
Involved.  This  motion  at  first  was  sustain- 
ed; but  afterwards  the  defendants  in  error 
moved  to  set  aside  the  continuance  upon 
these  grounds:  (1)  That  the  decision  of  this 
court  In  the  suit  between  the  states  would 
not  be  controlling  In  the  present  case  be- 
cause It  would  not  be  rendered  upon  the  same 
testimony;  (2)  that  the  Supreme  Court  of 
Mississippi  was  an  appellate  tribunal  with- 
out original  Jurisdiction,  empowered  only  to 
affirm  or  reverse  a  dedsion  of  the  circuit 
court,  depending  npon  whether  that  court 
upon  the  evidence  before  It  had  reached  a 
correct  conclusion,  and  that  there  was  no 
way  in  which  the  Judgment  of  this  court  In 
the  suit  between  the  states  could  be  intro- 
duced before  the  Supreme  Court  of  Missis- 
sippi; and  (3)  because  the  latter  court  was 
not  in  any  way  subject  to  the  final  Jurisdic- 
tion of  this  conrt.  This  motion  was  sustain- 
ed, the  continuance  was  set  aside,  and  the 
cause  was  placed  upon  the  docket  and  after- 
wards disposed  of  In  Its  regular  order,  with 
the  result,  as  Is  maintained,  that  final  JadK->> 
ment  was  rendered  upon  on  'erroneoua  the-* 
ory  respecting  the  location  of  the  Interstate 
boundary  line. 

It  Is  the  contention  of  plaintiff  in  error 
that  by  the  last-mentioned  motion  the  valid- 
ity of  the  authority  of  this  conrt  to  deter- 
mine the  issues  Involved  in  the  suit  between 
the  states  was  drawn  in  question,  and  that 
the  decision  of  the  Supreme  Conrt  of  Missis- 
sippi was  against  Its  validity. 

We  do  not,  however,  regard  the  ruling  of 
the  state  court  as  having  Involved  the  au- 
thority or  Jurisdiction  of  this  court  to  render 
a  conclusive  decision  In  the  suit  between  the 
states  respecting  the  location  of  the  bound- 
ary line,  and  hence  do  not  consider  that 
tliere  was  any  question  concerning  the  valid- 
ity of  "an  authority  exercised  under  the 
United  States"  wltbln  the  meaning  of  section 


the  state  court,  it  of  course  is  not  maintain-  [237.     The  question  raised  involvt 
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tbe  consequences  that  were  to  flow  from  tlie 
«xerclse  of  an  aainittedlr  ralW  authority 
der  the  United  States;  that  la  to  say,  the 
etTect  upon  the  rights  of  third  parties  of  a 
particular  exercise  by  this  court  of  Its 
Btitutlonal  Jurisdiction  over  a  controversy 
between  two  states — the  concrete  questions 
being  (a)  whether,  in  the  event  that  our  de- 
dslon  should  be  adverse  to  the  state  of  Mis- 
sissippi, and  therefore,  according  to  the  the- 
ory of  plaintiff  in  error,  Inconsistent  with 
the  title  of  its  opponents,  plaintiff  In  error 
would  be  entitled  to  set  np  that  decision  and 
judgment  as  conclusive  against  defendants  In 
error;  and  (b)  whether.  In  aid  of  such  right, 
plaintiff  in  error  was  entitled  to  have  the 
suit  against  It  In  the  state  court  stayed  to 
await  our  decision  In  the  suit  between  the 
states.  In  effect,  the  contention  was  that  the 
'  original  Jurisdiction  conferred  by  the  Consti- 
tution upon  this  court  In  controversies  be- 
tween states  was  of  such  a  nature  as  to  ren- 
der our  decree  made  In  a  suit  of  that  kind 
tlndlng  upon  private  parties  asserting  op- 
posing claims  to  lands  In  the  disputed  terri- 

•  tory,    and   to  prevent   such  private  parties 

•  from  prosecuting  their  Utl'gatlon  in  a  state 
court  pending  our  determination  of  the  suit 
between  states.  In  setting  up  this  contention 
plaintiff  In  error  did  no  more  than  assert  a 
title,  right,  privilege,  or  Immunity  under  the 
Constitution  of  the  United  States.  This,  at 
most,  afforded  ground  for  an  application  to 
this  court  for  a  review  of  the  resulting  Judg- 
ment by  certiorari,  but  not  for  a  writ  of  er- 
ror. The  case  of  CIssna  v.  Tennessee,  242 
n.  B.  195,  37  Sup.  Ot  108,  61  L.  Ed.  243;  246 
U.  S.  289,  293.  38  Sop.  Ct.  806,  62  L.  Ed.  720, 
in  which  a  similar  question  was  raised  but 
not  passed  upon  was  brought  to  this  court 
by  writ  of  error,  but  before  section  237,  Ju- 
dicial Code  was  amended  by  the  act  of  1916. 
The  present  writ  of  error  must  be  dismissed. 

[*]  On  the  eve  of  the  argument  a  writ  of 
oeriiorari  was  applied  for;  but  as  this  was 
long  after  the  expiration  of  tbe  three  months 
limited  by  section  6  of  the  Act  of  September 
«,  1916  (Comp.  St.  I  122SB),  the  application 
cannot  be  entertained,  irrespective  of  wheth- 
er the  record  shows  a  proper  case  for  the  al- 
lowance of  that  writ 

Writ  of  error  dismissed. 

Application  (or  writ  of  certiorari  denied. 


No.  809. 
1.  TTKnv)  Statu  ^slll— Oi-uii  AuAiHBr— 
AsaioiiiiEiiT. 
In  view  of  Rev.   St   |  S4TT  (Comp.   St.  | 
<tS8B),  as  to  assignment  ot  daims  asainat  the 


United  States,  auignee  of  letters  patent  has  no 
claim,  under  Act  June  26,  1910,  e.  423,  30  Stat 
8G1  (Comp.  SL  I  946a),  for  any  unlicensed  use 
of  the  patented  iuvention  by  the  United  States 
prior  to  Bucb  assignment. 

2.  COUETS  «»380— AFPEAt^PBOH   COUBT   0» 

Claiub— FinniNoa  of  Fact. 
For  purpose  of  review  on  appeal  from  Oiurt 
of  Claims  its  findings  are  to  be  treated  like 
a  verdict,  and  the  evidence  cannot  be  referred 
to  for  purpose  of  eking  out  controlling,  or  mod- 
Itying  their  scope. 

8.  Patents  «=>328  — IirrsiRUEUXNT  — Cablb 
Cbahk  with  GBAVrrr  Awchob. 
The  Brothers  patent.  No.  651.614,  for  a 
cable  crane  with  a  gravity  anchor,  tbe  essential 
feature  of  which  is  a  nouyieldiug  support  or 
anchor  at  one  end  of  tbe  cable,  and  a  yield- 
ing, tUting,  or  rocking  support  at  tbe  opposite 
end,  held  not  infringed  by  cableways  used  by 
the  United  States,  tightening  of  which  caused  an 
Incidental  yielding  inward  of  the  two  rigid  tow- 


Appeal  from  tbe  Court  of  Qalma. 

Action  by  William  F.  Brothers  against  Qie 
United  States.  Petition  was  dismissed  by 
Court  of  Claims  (52  Ct  CL  4S2),  and  plahi- 
tlff  appeals.     AfQrmed. 

•  Mr.  William  F,  Brothers,  pro  se.  • 

Mr,  Assistant  Attorney  General  Fricroon, 
fur  the  United  States. 

Mr.  Justice  PITNET  delivered  tbe  iqilnlon 
of  the  Court 

Appellant  brought  this  action  in  the  Gonrt 
of  Claims  under  the  Act  of  June  2S,  1910 
(chapter  423,  36  Stat  861  [Comp.  St  |  9465]), 
■ecover  compensation  for  the  unlicensed 
by  the  United  States  in  the  Panama  Ca< 
nal  work  of  hla  patented  inventtoa  Cor  "Im- 
provements in  cable  cranes  with  gravity  an- 
chors." That  court  made  findings  of  fact 
upon  which  it  concluded  as  matter  of  law 
that  there  was  no  Infringement  of  claim- 
ant's patent,  and  thereupon  dUmissed  his 
petition.    S2  Ct  CI.  462. 

11]  From  the  findings  it  appears  that 
claimant  filed  application  for  hla  patent 
July  18,  189S,  and,  upon  such  application, 
letters  patent  No.  591,614  were  granted  and 
Issued,  under  date  December  17,  1895,  to  his 
assignees,  Sarah  E.  Brothers  and  Maria  A. 
Brown,  to  whom  be  had  made  asstgnmeot 
pending  the  application.  Subsequently  the 
letters  patent  were  assigned  to  claimant  un- 
der date  October  2,  1912,  2%  months  prior 
their  expiration  by  limitation  on  Decem- 
t>er  17,  1812.  His  claim  to  compensatloo 
ecessarlly  limited  to  this  brief  period, 
since  there  could  be  no  assignment  to  blm  of 
auy  nnilquldated  claim  against  the  govern- 
ment arising  prior  to  the  time  he  became  the 
owner  of  the  patent.  Ber.  St  |  S477  (Comp. 
St  I  6383). 


sfVoz  otbar  osms  m*  unu  topis  and  XBIT-NITHBZB  U  sll  Key-Nombwcd  Dlsati  and  InOesw 


No  qveaUon  ts  made  but  that  platntUTs 
Invention  was  broadly  new,  a  pioneer  In  Its 
llne^  and  tlie  patent  entitled  to  a  broad  con- 
atrnctlon  and  the  claims  to  a  liberal  appli- 
cation of  t&e  doctrine  of  eqalTolenta  See 
Brothers  t.  Lldgerwood  Mfz-  Co.,  223  Fed. 
359,  138  a  C.  A.  460.  It  relates  to  the 
g  method  of  erecting  and  operating  a  snspen- 
•  skm  •cable  adapted  to  carrying  a  travellug 
crane  or  the  like.  KoDgbly  speaking,  the 
prior  art  consisted  In  supporting  sncb  ca> 
bles  npon  rigid  and  nnylelding  towers  at 
each  end,  so  as  to  prevent  an  undue  tag- 
ging of  the  cable  under  the  strain  of  its 
load.  Claimant's  Invention  consisted  In  em- 
ploying a  rigid  BQpport  or  abutment  at  one 
end  of  the  cable  and  what  Is  called  a  "grar- 
Ity  anchor"  at  the  opposite  end,  oonalstlng 
of  outwardly  inclined  shears  with  the  cable 
attached  thereto  and  a  weight  bnng  perma- 
nently from  the  shears  on  the  oppoEdte  side, 
which  weight,  together  with  the  weight  of 
the  shears,  pnta  a  tension  npon  the  cable 
varying  according  to  the  weight  of  the  struc- 
ture and  counterweight,  combined  with  the 
degree  of  Inclination  of  the  structure;  the 
operation  of  the  tension  device  being  anto- 
matlcally  to  take  up  the  slack  of  the  sus- 
pended cable  when  the  load  approaches  the 
supports,  with  the  result  of  permitting  the 
load  to  be  moved  closer  to  the  supports,  with 
a  given  exertion  of  power,  than  before. 
There  are  other  advantages  not  necessary  to 
be  specified.  The  essential  feature  of  the 
patent  la  a  nonyleldlcg  support  or  anchor  at 
one  end  of  the  cable,  and  a  yielding,  tilting, 
or  rocking  support  at  the  opposite  end,  con- 
sisting of  outwardly  Inclined  shears  or  some 
equivalent  structure  held  movably  at  the 
base,  and  a  counterweight  on  the  outer  side. 
It  Is  to  be  observed  that  rigidity  of  the 
head  tower  la  a  sine  qua  non,  necessary  to 
produce  tension  of  the  cable;  yielding  sup- 
ports at  both  ends  would  be  a  contradiction 
of  terms,  since  with  such  en  arrangement 
there  would  be  no  sum>ort,  and  the  entire 
structure  would  collapse  under  Its  own 
welghL  The  Importance  of  this  will  appear. 
In  the  construction  of  the  Panama  Canal 
the  government  Installed  In  the  year  1909, 
and  maintained  and  used  continuously  there- 
after until  the  expiration  of  the  Brothers 
patent,  one  alngle  cableway  and  six  duplex 
Hor  double  csblewsys  which  are  complained 
■of  in  this  case  *as  Infringements.  As  to  the 
mode  of  construction,  maintenance,  and  op- 
eration of  these  cablewaye,  the  flndlnga  of 
the  Court  of  Claims  are  as  follows: 

"The  single  and  the  duplex  cablewsya  were 
similar  In  general  derign  and  constrQCtJoD  except 
that  the  towers  of  the  former  supported  a  single 
cable,  wbile  those  of  the  latter  aupported  two 
cables,  parallel  to  each  other,  at  a  distance  of 
18  feet  apart,  and  each  operated  independently 
of  the  other,  the  length  of  the  towers  longitudi- 
nally of  the  canal  cut  being  of  proportionate 
4ini«id<»  for  the  accommodation  <tf  the  two 
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cables.  The  towers  were  of  stmctural  steel  con- 
struction ;  and  taking  the  duplex  cableways  for 
illustratiott,  each  tower  In  vertical  cross  section 
from  front  to  rear  was  In  tbe  shape  of  a  right- 
angle  triangle,  with  a  base  of  approximately 
CO  feet,  a  perpendicular  or  verti<sl  height  of 
■bout  8G  feet,  and  a  hypotbenosa  of  about  9& 
feet,  with  a  length  of  about  88  feet  longitudinal- 
ly of  the  cauaL  The  two  towers  of  tbe  cableway 
stood  facing  each  other,  on  opposite  banks  of  the 
canal  cut,  with  their  hypothenuse  faces  toward 
the  cut.  The  cable  span  across  the  cut  between 
the  tops  of  the  towers  was  approiimstely  800 
feet  The  cables  used  were  2^-incb  steel  wire 
cables  having  a  rated  breaking  stress  of  200 
tons.  The  csfaiea  were  aupported  by  beadblocks 
or  ssddles  at  the  tops  of  tbe  towers,  and  their 
ends  were  carried  down  and  firmly  aochored  to 
the  connterweigbted  bases  of  the  towers. 

"Rigidity  of  tbe  towers  was  desired ;  and  In 
order  to  aecure  this  and  bold  the  towers  rigid 
against  any  tendency  to  tip,  tilt,  or  yield  un- 
der the  stress  of  the  suspended  cables  and  their 
loads,  the  platform  base  at  the  rear  side  of 
each  tower— that  is,  the  side  farthest  from  the 
canal  cut— was  counterweigh  ted  by  a  block  of 
cement  concrete  of  over  150  tons  weight,  cast 
about  the  atructural  steel  memt>ers  of  the  base 


entire  lenith  of  tbe  base.  The  entire  *weight  ol 
each  to<ver,  including  the  tower  proper,  the 
trucks  npon  which  it  wsa  mounted,  and  the  con- 
crete counterweight,  was  upward   of  SOO  tons. 

"To  facilitate  ths  shifting  or  moving  of  the 
cableways  along  the  canal  cut  as  the  work  pro- 
gressed each  tower  was  mounted  upon  sets  of 
trucks,  similsr  to  the  trucks  of  railway  care, 
on  the  front  and  rear  sldea  of  the  base  of  the 
tower,  and  the  whole  structure  was  mounted  up- 
on two  stand  ard-caage  raQway  tracks  located  on 
the  bank  of  tbe  canal  cut  at  the  proper  distance 
from  each  other  and  from  the  similar  tower 
tracks  on  the  opposite  bank  of  the  cut 

'Tbe  cableways  were  operated  by  electrical 
power  from  the  machinery  stations  In  the  bead 
tower  of  each  cableway. 

"Subsequent  to  the  constructien  and  installa- 
tion of  said  cablewaya  they  were  maintained 
and  operated  without  change  In  structural  form 
or  method  of  operation  other  than  that  aa  the 
height  of  the  walls  and  other  work  of  the  canal 
increased,  beginning  about  August,  1910,  it  b»- 
came  necessary.  In  order  to  admit  of  the  loads 
being  carried  to  pass  clear  of  tbe  works  and 
men  engaged  thereon  as  the  height  of  the  werk 
increased,  to  take  up  the  slai±  or  decrease  the 
deflection  of  the  cable.  The  cables  were  accord- 
ingly drawn  up  for  said  purpose.  This  tigbtea- 
Ing  up  of  the  cablea  or  reduction  of  their  de- 
flection increased  the  efFect  of  the  load  and 
we^ht  of  the  cablea  npon  the  towers  aa  regards 
their  tendency  to  yield  or  tilt 

"It  was  the  intent  and  purpose  of  the  ekgineer 
ofDcers  of  the  Canal  Commission,  by  and  under 
whom  said  cableways  were  designed,  constructed, 
and  operated,  that  the  towers  thereof  should  be 
rigid  and  nonylelding  to  the  full  extent  that 
rigidity  in  cable  towers  waa  possible;  and  there 
was  no  tilting  or  yielding  of  said  towers  other 
than  such   aa  resulted  from   a   yielding   of  the 


ed  materials  upon  swampy  ground.    There  is  no 
satisfactory    evidence    that    the    towers    dthes 
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[1]  DpoQ  the  argament  bei-e,  appellant 
quoted  somewhat  amply  from  tbe  evidence 
taken  before  the  Court  of  Claims.  For  tbe 
purposes  of  oar  review  tbe  findings  of  that 
court  are  to  be  treated  like  tbe  verdict  of  a 
Jnrr,  and  we  are  not  at  liberty  to  refer  to 
tbe  evidence,  an;  more  than  to  tbe  opinion, 
for  tbe  purpose  of  eking  out,  coatrolllDg, 
or  modifying  their  scope.  United  States  v. 
Smith,  »  U.  S.  214,  218.  24  L.  Kd.  116: 
Stoue  V.  United  States,  164  U.  S.  380,  382, 
17  Sup.  Ct.  71.  41  li.  Ed.  4n;  District  of 
Columbia  t.  Barnes,  197  U.  S.  146,  150,  25 
Bnp.  Ct.  401,  49  L.  Ed.  699;  Crocker  v.  Unit 
ed  States,  210  U.  S.  74,  78,  36  Sup.  CL  215, 
60  L.  Ed.  533;  and  cases  dted. 
)  [I]  We  concur  In  the  opinion  of  the  Court 
of  Claims  that  no  infringement  of  claim- 
ant's patent  la  shown.  In  the  Act  of  Jnne 
26,  1910,  under  wlilch  this  suit  Is  brought 
and  nnder  whldi  alone  It  could  be  brought, 
it  Is  expressly  provided  that  there  shall  be 
no  such  suit  "based  on  the  use  by  tbe  Unit- 
ed States  of  any  article  heretofore  owned, 
leased,  used  by,  or  in  the  possession  of  the 
United  States."  In  view  of  this  and  of  the 
tact  that  tbe  cableways  complained  of  were 
theretofore  In  the  posseaslon  of  and  used  by 
the  United  States,  claimant  insists  that  aft- 
er the  passage  of  the  act  the  government 
materially  altered  the  cableways  in  such  a 
manner  as  to  make  them  Infringe  Iila  patent. 
Tbe  contention  is  that  the  cables  were  tight- 
ened up  In  order  to  decrease  tbeir  deflection, 
end  that  this  tightening,  in  view  of  the 
loads  carried  by  the  cables,  caused  the  sup- 
porting towers  to  yield  or  tilt,  and  thus  to 
become  in  essence  movable  towers  like  the 
gravity  ancburs  covered  by  the  claimant's 
patent  But,  as  pointed  out  by  tbe  Court 
of  Claims,  It  Is  bejoud  question  that,  as 
constructed  and  used  generally,  and  as  in- 
tended to  be  used,  the  government  cable- 
ways  did  not  infringe  claimant's  device. 
J  Tbe  subsequent  tightening  of  the  cables  was 
*  done  *ln  the  orderly  conduct  of  the  work  for 
the  purpose  of  carrying  the  loads  over  and 
free  from  the  work  that  was  being  con- 
structed. So  far  as  this  caused  a  yielding 
of  the  tower  under  the  stress  of  the  losd,  it 
was  an  Incidental  result,  affecting  or  tend- 
ing to  affect  the  towers  on  Imtb  sides,  snd 
not  upon  one  side  to  the  exclusion  of  the 
other.  It  did  not  amount  to  a  mechanical 
equivalent  of  the  claimant's  structure;  there 
Is  no  semblance  of  an  outward  Inclination 
of  a  yielding  tower  or  yielding  support,  but 
rather  a  tendency  on  the  part  of  rigid  tow- 
ers to  break  down  or  collapse  Inwardly  nn- 
der an  undue  stress.  And,  as  we  have 
shown,  the  rigidity  of  one  support  is  as  es- 
sential to  claimant's  structure  as  Is  tbe  mov- 
ahlllty  of  tbe  other. 


iDssmuch  as  the  flndlngs  fully  support  tbe 
Judgment  of  the  court  below,  its  Judsffleat 
must  be  and  It  Is 

Affirmed. 

(tu  U.  ato 
UACEAT  TELEGRAPH  ft  CABLE  Ca  t. 
CITZ  OF  LITTLE  BOCK. 


No.  S74. 

1.  COtTBTS  ^=>3g4(S)— SUPBEHK  COUBT— EBBO* 

TO  Statc  CotJBF--<;oriBTBCcnoH  or  Oboi- 

No  question  under  tbe  contract  dense  of  tbe 
ConstitutloD  being  raised,  the  national  Supreme 
Court  cannot  revise  the  decision  of  tbe  state 
court  on  the  gnestiOD  of  construction  of  an 
ordinance  as  to  the  poles  of  a  telegraph  com- 
pany on  whidi  it  imposes  a  tax. 

2.  CoituEscB  ^=>6&— LicBHBBS— Tax  on  Tub- 
aBAFH  Poles  m  Citt. 

A  reasonable  tax  on  tbe  maintenance  of 
poles  and  wires  erected  and  maintained  by  a 
tetesraph  company  within  a  city  under  author- 
ity of  ordinance  Is  not  an  unwarranted  burden 
on  Interstate  or  foreign  commerce,  or  on  the 
functions  of  the  company  as  an  agency  of  the 
government,  and  does  not  Infringe  rights  con- 
ferred by  Act  July  24,  1866  (Comp.  St.  f  10072 
et  seq.). 

3.  LicEiTBBS  ft=>6(9}— FowxB  TO  Tax— Telk- 
QRAPH  Poles  itr  Crrr, 

A  dty,  BO  authorized  by  the  state,  ma;  im- 
pose taxes  not  merely  with  respect  to  special 
ond  exclusive  occupancy  of  streela  and  other 
public  places  by  poles  and  otber  equipment  of 
telegraph  company,  but  by  way  of  eompenta^ 
don  for  special  cost  of  supervising  and  regulat- 
ing tbe  [Kilcs  and  equipment  and  of  issuing  tbe 
necessary  permits;  so  the  fact  that  m.  tax  ia 
Imposed  on  poles  on  a  railroad  right  of  way, 
as  well  as  tbose  on  streets,  cannot  be  said  to  be 
enough  to  condemn  tbe  ordinance,  especially 
where  It  was  found  that  the  telegraph  line,  as 
laid  alonf  the  rigbt  of  way,  crossed  a  street  car 
line  and  several  turnpikes  coming  into  tbe  city, 
and  that  it  is  necessary  that  there  shall  be  local 
governmental  snpervlaion  of  the  lines  crossing 
these  highwsya  for  protection  of  travelers 
thereon. 

4.  CoNSTiTDTioNAi.  Law  ^=3230<3)— Licerses 

^=>7(1)— BQUAI,       PBOTECnOn— DlBCBIMINA- 

TioK  IN  Taxinq  Poles  or  Teleobafh  Con- 
It  cannot  be  said  that  a  telegraph  company 
Is  subjected  to  unreasonable  dlscrimiuatlon  in 
taxation  of  its  poles  by  a  dty.  In  contravention 
of  the  equal  protection  clause  of  Fourteenth 
Amendment,  Its  franchise  ordinance  imposing 
the  same  tax  applied  by  a  general  ordinance  to 
otber  companies,  though  testimony  was  offered 
that  the  otber  companies  were  not  required  to 
pay  tax  on  poles  on  railroad  rigbt  of  way;  this 
going  no  further  than  to  show  that  the  general 
ordinance  bad  not  yet  been  enforced  sa  it  was 
proposed  to  enforce  the  franchise  ordinance,  and 
there  being  no  offer  to  show  an  arbitrary  and 


ttsPor  otber  cssm  ■«•  u 


I*  laple  and  KET-NUHBER  In  all  Kay-NumlMrsd  DkgMts  and  InOSMS 


Intentional  untair  dlKriminatioD,  nor  likeneas 
In  the  dxcnmstancea  of  the  compuiM  and  theU 
lines. 


Action  b;  tlie  City  of  Uttle  Bock  agklnst 
tlie  Hacka?  Telegraph  ft  Cable  Craapanr. 
Judgment  for  plaintUT  was  affirmed  by  tlie 
Supreme  Court  of  Arkansas  (131  Ark.  306, 
]S9  S.  W.  90),  and  defendant  bringa  error. 
Affirmed. 

•  ■  Mr.  James  W.  Mdialfy,  of  Little  Bock. 
Ark.,  in  support  of  motion, 

Mr.  J.  a  Marshall,  of  UtUa  Rock,  Atk, 
In  opiKwltloD  to  motion. 

Mr.  Justice  PITNEX  delivered  tbe  opinion 
of  tlie  Court 

Tbe  case  was  submitted  on  a  motion  to  dis- 
miss or  affirm.  Tbe  facts  are  as  follows: 
On  March  11,  1912,  the  dty  conndl  of  little 
Hock  passed  an  ordinance  grantiiig  to  the 
telegraph  company  the  right  to  constmct  and 
maintain  telegraph  poles,  wires,  and  fixtures 
and  to  instaU  underground  ducts  and  man- 
holes along  and  over  certain  streets  In  the 
dt;  particularly  mentioned,  including  tbe 
following: 

"Also  a  line  of  poles  and  flitarea  and  the  right 
to  string  wires  or  cobles  thereon,  bes">nlng  at 
Uie  intersection  of  EaBt  Second  street  and  Bec- 
Vtor  B7enue  and  running  thence  on  tbe  w«at  aide 

•  af  Rector  avenue  to  East  'Sixth ;  thence  east  on 
the  north  side  of  Siith  to  the  Chlcngo,  Rock  Is- 
land &  Pacific  Railway  tracks.  From  tbis  point 
(he  pole  line  wiU  follow  on  and  along  tbe  right 
of  way  of  said  railway  to  the  south  dty  limits." 

Among  other  things  the  ordinance  provided 
that  tbe  company  should  pny  to  the  dty  im- 
mediately upon  the  completion  of  tbe  line, 
and  annually  thereafter,  "a  license  or  tax  of 
dfty  cents  for  each  pole  erected  or  set  up  and 
a  license  or  tax  on  all  conduits  constructed 
to  an  amount  equal  to  four  poles  to  each 
block.  And  said  company  shall  comply  with 
All  onllnances  hereafter  passed  In  regard  to 
tbe  llcmee  or  tax  on  poles,  conduits,  or  wires, 
«ither  decreasing  or  increasing  the  same, 
that  are  general  and  applicable  to  all  tele- 
graph or  telephone  companies  In  said  dtj." 
Other  proTlaions  made  tbe  location  and 
maintenance  of  wires,  poles,  and  conduits 
subject  to  the  approval  of  the  dty  officials ; 
required  the  poles  to  be  kept  painted,  and 
the  wires,  poles,  conduits,  and  manholes  to 
be  maintained  In  a  flrst-class  condition  sod  so 
as  not  to  endanger  life  or  limb;  permitted 
the  dty  to  use  the  upper  cross-arm  of  tbe 
poles  for  its  Are  alarm  and  police  telegraph 
or  t^'jpbone  wires;  and  required  written  ac- 
ceptance by  the  company  before  tbe  ordi- 
nance should  take  ellecL  Tbe  company  duly 
filed  its  written  acceptance,  and  thereafter 
constructed  Its  line,  placing  66  poles  upon 
dty  streets,  IM  poles  upon  the  rlgjit  of  way 


of  tbe  railway  within  tbe  limits  of  the  dty 
as  they  existed  at  the  acceptance  of  the  or- 
dlnance^  and  85  poles  upon  an  adjacent  por- 
tion of  the  right  of  way  which  at  tbe  accept 
ance  of  the  ordinance  was  without  the  dtj* 
limits  but  was  brought  within  them  a  few 
days  thereafter. 

In  the  year  1917  the  dty  sued  tbe  compan/ 
1  a  state  court  setting  up  the  above-men- 
tioued  ordinance,  averring  that  it  was  duly 
accepted  by  tbe  company  and  was  s  contract 
between  the  parttes,  and  alleging  that  pur- 
suant to  It  the  defendant  had  erected  andb 
maintained  In  tbe  *dty  805  poles  upon  which  • 
there  were  due  the  license  taxes  or  fees  at 
fifty  cents  per  pole  for  four  and  a  half  years, 
amotmting  to  ^1.25.  The  company  by  its 
answer  admitted  the  passage  and  acceptance 
of  the  ordinance  but  denied  that  it  was  a 
contract:  alleged  that  the  prodsion  os  to 
license  fees  did  not  Include  the  poles  placed 
upon  the  rigbt  of  way  of  the  railway  com- 
pany, especially  not  those  that  were  without 
the  limltsof  thedty  at  thetlmeotthe  accept- 
ance of  the  ordinance;  that  fifty  cents  per 
pole  per  year  was  unreasonable  and  exces- 
sive and  sought  to  be  Imposed  not  for  inspec- 
tion and  regulation  of  tbe  poles  but  for  rev- 
enue purposes  only ;  that  said  license  fee  or 
tax  deprived  defendant  of  its  property  with- 
out due  process  of  law  and  denied  to  it  the 
equal  protection  of  the  laws  in  vlolsOon  of 
tbe  Fourteenth  Amendment;  that  defendant 
bad  accepted  the  restrlctlonB  and  obligations 
of  the  Act  of  Congress  approved  July  24, 
1866  <chapter  230,  14  Stat  221 ;  Rev.  Stat  | 
5263  et  seq.  [U>mp.  8t  |  10072  et  seq.]);  that 
its  poles  and  wires  were  tn  use  for  the  trans- 
mission of  messages  for  the  United  States 
and  various  departments  of  the  government; 
and  further  that  defendant  was  engaged 
prlndpally  in  tbe  transmission  of  tel^rapbic 
messages  between  points  in  Arkansas  and 
points  in  other  states  and  in  foreign  coun- 
tries, and  that  the  imposition  of  a  fee  or  tax 
upon  its  poles  was  a  burden  upon  and  Illegal 
interference  with  interstate  and  foreign  com- 
merce and  the  regulatory  power  of  Congress 
over  tbe  same. 

At  the  trial  the  comitany  offered  to  pay 
the  license  tax  upon  the  66  poles  that  were 
placed  upon  the  dty  streets,  but  disputed  11a- 
billty  for  those  placed  upon  the  railroad  right 
of  way.  It  proved  acceptance  of  the  act  of 
Congress  of  1666,  showed  that  the  corporate 
limits  had  been  extended  after  acceptance  of 
the  ordinance  In  such  manner  as  to  Indnde 
35  additional  poles  along  tbe  right  of  way, 
showed  that  the  line  on  the  right  of  way  ran 
through  a  thinly  p<vulated  part  of  the  dty  1 
as  compared  with  the  'streets  covered  by  the  • 
franchise,  being  crossed,  however,  by  two  im- 
portant streets  and  by  two  turnpikes  thst 
lead  into  the  dt7,  and  odered  to  prove  that 
two  other  telegraph  companies  maintaining 
poles  and  wires  In  tbe  dty  were  required  to 
pay  the  tax  only  upon  p<des  maintained  opoa 
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the  atreeta  and  not  opon  tbam  maintained  on 
railroad  rights  of  WB7.  Oaienl  ordlnancea 
ot  the  eft;  were  Introduced  In  evidence,  one 
of  them  antedating  the  Iruichlae  ordinance 
and  providing  as  follows : 

"Each  tdegrapb,  tdephone,  electric  li^t  or 
power  compaoy  shall  pay  onnDall;  a  aum  equal 
to  fiftr  ceots  tor  each  pole  used  by  them  whether 
such  polea  are  leased,  rented,  or  owned  by 
them." 

The  trial  court  orermled  the  contentions  of 
defendant  and  rendered  a  Judgment  agalnat 
-•t  for  the  entire  amount  claimed.  This  was 
nfllnned  by  the  Supreme  Court  of  the  state 
(131  Ark.  30S,  199  S.  W.  90),  apd  the  case  Is 
brought  here  upon  the  contention  that  the 
taxing  provision  of  the  franchise  ordinance, 
as  construed  and  appllffl,  has  the  etTect  of 
depriving  the  defendant  of  rights  secured  to 
It  by  the  Constltuticu  end  laws  of  the 
United  States. 

We  are  unable  to  see  ground  for  dismissal 
of  the  writ  of  error,  and  will  pass  at  once  to 
the  merits. 

Notwithstanding  that  some  of  the  prori- 
sloos  <^  the  ordinance  are  contractual  in 
form  and  hy  Its  own  terms  It  was  to  take 
effect  only  after  written  acceptance  by  the 
company  and  such  acceptance  was  In  fact 
formally  given,  tbc  Supreme  Court  of  the 
state,  as  we  read  its  opinion,  dealt  with  the 
pole  fees  not  as  an  agreed  compensation  for 
the  franchise  but  as  a  license  tax.  Gonee- 
Queotly  we  wilt — Indeed  must,  for  present 
purposes — so  regard  It 

[1]  Plaintiff  In  etror  contends  that  the 
court  erred  In  construing  the  ordinance  aS 
imposing  the  tax  with  respect  to  the  ptdea 
atanding  upon  the  railroad  right  of  way,  and 
eapedally  as  to  the  85  polea  which  at  the 
•  time  of  acceptance  of  the  ordinance  were 
'without  the  limits  of  the  dty.  'But  as  no 
qneadoa  la  raised  here  under  the  contract 
claose  of  the  Constitution  (article  1.  |  10,  cl. 
1),  we  are  not  at  liberty  to  revlBe  the  decision 
of  the  state  court  upon  the  question  of  con- 
stmctlon,  and  can  only  determine  whether 
as  construed  and  applied  the  ordinance  de- 
prives plaintiff  in  error  of  rights  secured  by 
other  provisions  of  the  Constitution  snd 
lawa  of  the  United  Statea. 

[1]  Thtit  a  reasonable  tax  upon  the  main- 
tenance of  poles  and  wires  erected  and  main- 
tained by  a  telegraph  company  within  the 
limits  of  a  dty  pursuant  to  authority  granted 
by  Its  ordlniincca  Is  not  an  unwarranted  bur- 
den upon  Interstate  or  foreign  commerce  or 
upon  the  functions  of  the  company  as  an 
agency  of  the  government,  and  does  not  In- 
fringe rights  conferred  by  the  Act  of  Con- 
{rresH.  ts  no  thoroughly  settled  by  previous 
dpclslous  of  this  court  that  no  further  dla- 
cuHsion  is  cnlled  for.  St.  Louis  v.  "^'estem 
Union  TeleKraph  Co.,  148  U.  S.  82,  100,  13 
Siit>-  a.  ^85.  37  U  Ed.  380;  Western  Onion 
Telpgrapli  Co.  t.  New  Hope,  187  U.  S.  410, 


4S5,  23  SnpL  OL  20*.  *1  U  tU.  240;  AtlanUc, 
etc,  Telegraph  Ga  t.  Philadelphia,  190  U.  9. 
160, 164,  23  Snp.  CL  817,  47  L.  Ed.  995 ;  West- 
ern Union  Telegraph  Co.  t.  Richmond,  224  U. 
S.  160,  32  Sup.  (X  449,  56  L.  Ed.  710 ;  PosWl 
Telegraph-Cable  Co.  v.  RIdimond,  249  D.  S. 
202,  89  Sup.  Ct  265,  «S  L.  Ed.  590. 

[1]  These  cases  establish  that  a  (^ty  (su[k 
pc^ng,  of  course.  It  acts  under  the  authority 
of  the  state)  may  impose  such  taxes  not  mere- 
ly with  respect  to  the  special  and  exclusive 
occupancy  of  streets  and  other  public  places 
by  polea  and  4^er  eQUlpment,  but  by  way  of 
compensation  for  the  special  coat  of  super- 
vi^ng  and  regulating  the  poles,  wlAs  and 
other  fixtures  and  of  Issuing  the  necessary 
permits.  Hence,  in  the  present  case,  we  can- 
not hold  that  the  fact  that  a  tax  is  imposed 
upon  the  poles  that  stand  upon  the  railway 
right  of  way,  as  well  as  on  those  that  stand 
upon  the  streets,  ts  suflldent  to  condemn  the 
ordinance,  especially  in  view  of  the  finding 
of  the  Supreme  Court  of  Arkansas  that  the 
telegraph  line  aa  laid  along  the  right  of  way 
crosses  a  street  car  line  and  several  turnplkea 
coming  into  the  dty,  and  that  it  is  necessary  S 
there  shall  be  local  ■governmental  supervl-a 
slMt  of  the  lines  crossing  these  highways  for 
the  protection  of  travelers  upon  them. 

There  Is  no  tapi>ort  In  the  record  for  the 
ooutention  that  a  tax  of  fifty  cents  per  pole 
per  year  Is  unreasonable  in  amount,  even 
though  it  be  made  to  apply  to  polea  standing 
on  private  property  or  upon  a  railroad  right 
of  way  aa  well  aa  to  polea  erected  in  the 

[4]  Nor  la  there  ground  for  holding  tliat 
l^ntlff  In  error  Is  subjected  to  unreastmable 
discrimination,  in  contravention  of  the  equal 
protection  clause  of  the  Fourteenth  Amoid- 
ment  The  case  shows  that  its  franchise  or- 
dinance Imposes  the  same  and  no  greater  tax 
than  that  which  Is  applied  by  a  general  ordi- 
nance to  other  companlee  maintaining  poles 
In  the  dty.  The  offer  of  testimony  to  prove 
that  the  two  other  companies  were  not  In 
fact  required  to  pay  the  tax  upon  so  many 
of  their  poles  as  stood  upon  railroad  rights  of 
way  went  no  further  than  to  show  that  tlie 
general  ordinance  had  not  been  enforced 
against  them  In  the  same  manner  that  it 
was  proposed  to  enforce  the  franchise  or- 
dinance against  plaintiff  In  error.  There  was 
no  offer  to  show  an  arbitrary  and  Intentional- 
ly unfair  discrimination  In  the  administra- 
tion of  the  ordinance  as  in  YIck  Wo  v.  Hop- 
kins. 118  U.  S.  S56,  874,  6  Sup.  CL  1064,  80 
L.  Ed.  220.  Peradventure  the  present  action 
was  a  test  case  to  determine  whether  the  li- 
cense fees  were  applicable  to  iwles  standing 
elsewhere  than  on  the  streets,  with  the  in- 
tent, In  case  of  an  affirmative  answer,  to 
enforce  the  general  ordinance  against  the 
other  companies  In  the  same  sense.  Nor  was 
there  any  offer  to  show  that  tlie  drcnmstanc- 
es  of  the  several  companies  and  their  tel^ 
graph  Hues  were  so  much  alike  as  to  render 
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«QT  dlscrlmlnatloii  In  th«  application  of  the 
pole  tax  equivalent  to  a  denial  <a  the  eqnal 
protection  of  tbe  Iswb. 

None  of  tbe  contontions  of  plalntlO  In  er- 
ror being  well  founded,  the  Judgment  is  af- 
Ormed. 
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5.  iNSU&AHci  4ai3T2— Wa&baktt  m  Policy 
—Waivtr. 
Warrantr  of  innrance  polic;  for  concnr- 
rent  fnsuraDce  in  a  certain  compaar  caa  be 
Bubsequentlr  waived. 

S.  CopRTB  «=>396(7)  ~  VkPEKAi.  QuzsnoN— 
QOEffnoKs  PABSKn  on  bt  State  Coobt. 
Motion  to  diamlse  error  to  state  coart,  on 
the  ground  that  tbe  federal  queBtiona  raited 
were  not  passed  on  by  courta  of  state,  but  that 
they  rested  their  decision  on  a  certain  tsct,  de- 
nied; that  beinr  a  disputed  proposition,  and 
tbe  motion  so  far  InTolviDg  the  mErita  that  Jna- 
dce  will  better  b«  Krved  by  solog  Into  them. 


190  V.  s.  t) 

AMERICAN  FIRE  INS.  CO.  t.  KING  LUM- 
BER &  MFQ.  CO. 

(Argued  AprU  22,  1919.    Oedded  May  19, 1919.) 

No.  808. 

1.  CoKSTiTUTioKAt  Law  «=>205(6),  240(2), 
296(1)  —  CouSTB  «=>8  —  FOLL  Faith  and 
Cbeoit— Pbivilxoeb  akd  IimunrnES— Dtn 
PaocEBS— Equal  PaoxKcnon. 

There  la  no  foundation  for  contention  that 
full  faith  was  not  given  to  a  law  of  another 
state,  or  that  there  was  a.  violstion  of  the  privi- 
leges and  Immunities  clauae,  or  the  doe  proceaa 
and  equal  protection  clausea.  by  Gen.  St.  Fla. 
1906,  H  2765,  2777,  making  the  person  who 
■oil cits  Insurance  and  procures  applications 
agent  of  the  party  iaauing  the  policy,  notwith- 
atanding  anything  In  the  policy  to  the  eontrsry, 
and  the  peraon  who  receives  or  receipts  for 
money  from  Insured  to  be  transmitted  to  In- 
surer agent  of  the  latter,  where  when  anch  stat- 
ute was  In  ezlatence  a  company  of  another 
state,  having  Ita  permlsaion  to  underwrite  poli- 
dea  on  property  outside  of  the  state,  ezerclaed 
that  right  in  Florida. 

2.  Con BTiTti now AL  Law  ^=205(6)  —  Paivi- 
LEOEa  AND  IiciruNiTiEB— " Citizen. " 

A  corporation  la  not  a  "citizen,"  within  the 
provisIOD  of  the  Constitation  which  secures  tbe 
privilege  and  Immunities  of  citizens  against 
atate  legislation. 

[Ed.  Note.— For  other  deflnlUona,  see  Worda 
and  Phrases,  First  and  Second  Series,  Citlxen.] 

S.   COUBTS  ^=38  —   ESTBATEBBITOBIAL  OFE&A- 

TioN  or  Statute. 
Gen.  St.  FIs.  1906,  fi  2765,  2777,  declaring 
a  person  doing  certain  things  relative  to  Inaor- 
ance  agent  of  the  insurer,  does  not  attempt  to 
4itend  the  authority  of  the  state  beyond  Ita 
limits,  hot  merely  regulates  the  Insurance  com- 
pany when  It  comes  to  tbe  atate  to  do  businen 
with  the  citizens  thereof  and  their  property. 

*.  IMBUBAKCE  *=378(3)— Waives  —  Powbb 
or  Agent. 
The  aonapplicability  of  Gen.  St  Fls,  1906, 
-ft  2765,  2T77,  making  insurance  brokers  Insur- 
er's agents,  to  esses  where  the  ststute  Is  Invoked 
<to  mske  such  an  agent's  knowledge  of  Insured's 
fraud  and  mis  representation  the  knowledge  of 
the  company,  does  not  affect  the  applicability 
.of  the  statute  to  give  full  authority  to  audi 
agenta  to  waive  warranty  of  concurrent  Insui^ 
ance  la  a  certain  other  company,  where  tliey 
,  were  not  derelict,  but  aubstituted  policiea  in 
equally  rcepoDsible  companies  tor  auch  concur- 
rent inaorsnce,  and  Insured  waa  an  Innocent 
«arty. 


Action  by  the  Sing  Lumber  ft  Mannfactni* 
Ing  Company  against  the  American  Fire  In- 
surance Company.  Judgment  for  plaintiff 
waa  affirmed  by  the  Supreme  (Tourt  of  Flori- 
da (77  South.  168),  and  defendant  brlnga 
error.    Affirmed. 

Messrs.  Guatavua  Remak,  Jr.,  of  Phila- 
delphia, Pa.,  and  Jamca  F.  Glen,  of  Tampa, 
Fla.,  for  plaintiff  In  error. 

Mr.  Benjamin  Micou,  of  Waahlngton,  D.  O, 
for  defendant  In  error. 

*  Mr.  JusUce  McEENNA  delivered  tbe  opln-? 
Ion  of  tlie  Court 

Action  on  two  Ore  Insurance  policies  Is- 
sued by  plalntifC  In  error,  to  which  we 
shall  refer  ae  the  Insurance  company,  to 
defendant  in  error,  to  which  we  shall  refer 
as  the  lumber  company.  Each  policy  wag 
for  the  sum  of  $2,500.  There  was  total  in- 
surance on  the  property  described  in  the 
policies  of  S4S,7SO,  and  It  was  provided  that 
the  Insurance  company  should  only  be  li- 
able for  Its  pro  rata  share  of  any  loss 
caused  by  Are  under  the  provlslona  of  the 
policies.  The  loss  to  tbe  lumber  company 
waa  $21,028.17  and  the  Insurance  company's 
pro  rata  share  was  on  each  policy  $1,149.08. 

There  Is  not  much  dispute  about  tbe  ^ 
facts.  There  'Is  considerable  dispute  abont* 
tbe  Inferences  from  them,  and  facts  and  In- 
ferences were  presented  in  a  maze  of  plead- 
ings which  terminated  In  a  demurrer  to  a 
rejoinder  by  the  insurance  company  to  rcpll- 
catioDS  of  the  lumber  company  to  the  pleas 
of  the  Insurance  company  to  the  declaration 
In  the  case. 

The  court,  In  passing  upon  tbe  demurrer, 
being  of  the  view  that  section  2765  of  the 
General  Statutes  of  Florida  (Infra)  was  ap- 
plicable, rendered  Judgment  accordingly  for 
the  lumber  company  on  the  policies  for  the 
sum  of  $2,208.18,  with  Interest  at  8  per  cent 
from  February  16,  1913,  and  the  sum  of 
$300  as  a  reasonable  attorney's  fe&  Tba 
Supreme  Court  of  tbe  state  affirmed  the 
Judgment. 

The  controversy  is  not  espedaUy  compli- 
cated of  Itself,  but  It  la  made  aomewhat  so 
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hy  tb«  manner  of  Its  preaestatton.  The 
form  and  Issae  of  the  policies  and  the  fact 
of  flre  and  losa  b;  it  aie  not  In  dispute. 
Tlie  controrerB?  centers  In  tbe  relation  of  a 
particular  Qrm  of  Insurance  brokers,  resid- 
ing at  Tampa,  Florida,  to  the  Insurance  com- 
paD7  and  tlie  lumber  compan^t  wbeUier  thej 
were  the  agents  of  the  former  or  of  the 
latter  under  section  2765  of  the  Statutes  of 
Florida  and  whether  they  conld  dlspenne 
with  the  requirement  of  a  clause  in  the  pol- 
Ides  called  the  warranty  clause.  That 
clause,  therefore,  and  section  2785  (and,  we 
may  saf,  also  section  2777,  the  Supreme 
Court  of  the  state  taking  it  into  account), 
become  essential  elements  of  dedslon,  and 
we  exhibit  them  Immediately. 
Section  ZieS  la  as  follows: 
"An;  peraon  or  firm  in  this  state,  who  re- 
celvea  or  receipts  for  an;  mone;  on  account 
of  or  for  any  contract  of  laeurance  made  by 
Iktm  OF  them,  or  for  Bach  Ineurance  company, 
asBodBllon,  Srm  or  individoal.  aforesaid,  or  wlio 
recelTcs  or  reeeipts  for  money  from  other  per- 
son! to  be  transmitted  to  any  sncb  company, 
SMociation,  firm  or  indiTldnal,  aforesaid,  for  a 
.policy  of  insurance,  or  any  renewal  thereof,  al- 
•  tbouali  such  policy  of  Insurance  Is  not  'signed 
hy  blm  or  tfaem,  as  acent  or  represmtBtive  of 
such  company,  association,  firm  or  individual, 
or  who  in  any  wise  directly  or  indirectly  oiokes 
or  causes  to  be  made,  any  contract  of  fnsnr- 
ance  for  or  on  account  of  such  insurance  com- 
psny,  association,  firm  or  indiridual,  shall  be 
deemed  to  all  Intents  and  purposes  an  agent  or 
rep  resents  tive  of  such  company,  associatioD, 
firm  or  individUBl." 

Section  2777  Is  as  follows: 

"Any  person  who  soUcita  insnrsnce  and  pro- 
enres  applicstiona  therefor  shall  be  held  to  ha 
agent  of  the  party  IssuiDg  a  policy  upon  such 
application,  anythlag  in  the  application  or  poli- 
cy to  the  contrary  DOtwithstaading." 

The  warranty  clause  reads: 

"Warranted  same  gross  rate  terms  and  coadl- 
tions  as  and  to  follow  the  American  Central 
Ina.  Co.  of  St.  Louis,  Mo.,  and  that  said  com- 
pany has,  throuEbout  the  whole  tlms  of  this 
policy,  at  least  $5,000  on  the  identical  subject 
matter  and  risk  and  In  Idendcall;  the  same  pro- 
portion on  each  separate  part  thereof;  oUier- 
wise,  this  policy  shall  be  null  and  void." 

The  clause  was  not  complied  with.  The 
lumber  company  carried  concurrent  Insur- 
ance, but  not  in  the  Missouri  company. 
The  omission  and  substitution,  It  Is  alleg- 
ed, were  at  the  suggestion  of  Lowry  & 
Prince  of  Tampa,  Florida,  who  were  the 
agents  of  the  Insurance  company  and  who, 
as  such  agents,  caused  and  procured  the 
lumber  company  to  renew  its  polldes  from 
time  to  time,  and  Qnally  the  company,  at  the 
suggestion  of  Lowry  &  Prince,  substituted 
other  policies  for  policies  in  the  Missouri 
company,  with  the  knowledge  of  the  Insur- 
ance company,  such  other  companies  being 
equal  In  credit  and  responaibillty  to  the  Uls- 
■ourt  company. 


To  these  asKrtlons  the  Insurance  company 
opposed  contentions  of  law  and  fact,  not, 
however,  by  any  one  pleading.  The  follow- 
ing are  the  facts  It  alleged,  stated  *narratlTe-a 
ly:  The  insurance  company  is  a  Pennsyl- 
Tanta  corporation  authorized  to  write  and 
Issue  policies  on  property  outside  of  Penn- 
sylvanla.  Lowry  &  Prince,  as  brokers  of 
the  lumber  company,  applied  for  It  <the 
lumber  company)  to  the  insurance  company 
for  Insurance  upon  the  lumber  company's 
property.  Policies  were  issued,  and  upon 
subseQuent  application  polldes  were  con- 
tinued to  be  Issued,  including  those  In  suit. 
They  were  executed  In  Philadelphia  and 
dellyered  to  Lowry  &  Prince  by  malL  They 
each  contained  a  warrsnty  sndi  as  has  bem 
set  out  as  to  the  existence  of  concurrent 
Insurance  with  an  approved  and  designated 
company  doing  business  In  Florida,  the 
names  of  the  companies  being  changed  from 
time  to  time  at  Lowry  &  Prince's  request, 
and  Anally  the  name  of  the  American  Cen- 
tral Insurance  Company  of  St.  Louis,  Mis- 
souri, being  inserted,  the  ground  of  the  re- 
quest being  that  they  were  the  agents  of 
Qiat  company  and  would  know  of  any  can- 
cellations by  it.  Lowry  8c  Prince  were  not 
agents  of  the  Insurance  company  nor  author- 
Iced  "to  represent  It  In  any  manner,  shape 
or  form,"  but  as  agents  of  the  Inmber  com- 
pany transmitted  to  the  Insurance  company 
at  Its  main  office  in  Philadelphia  the  orig- 
inal and  subsequent  applications  for  policies, 
and  as  such  agents  received  by  mall  the  pol- 
icies and  transmitted  the  amount  of  premi- 
ums to  the  company  less  the  usual  broker^ 


Besides  statement  of  the  above  facts  the 
rejoinder  contained  the  following  denials: 
That  by  Issuing  the  policies  to  the  Inmtier 
company  it,  the  Insurance  company,  was 
engaged  In  the  transaction  of  business  In 
the  state  of  Florida ;  that  the  lumber  com- 
pany paid  Lowry  &  Prince,  for  It,  the  in- 
surance company,  any  premiums  on  the  pol- 
icies; that  Lowry  &  Prince  were  Its 
agents;  that  prior  to  the  furnishing  of  the 
proofs  of  loss  by  the  lumber  company  It, 
the  insurance  company,  had  any  notice  or^ 
■knowledge  that  the  Missouri  company  had* 
canceled  Its  policies  on  the  property  Insured 
and  did  not  carry  $5,000  on  the  Identlcsl 
subject-matter  and  risk ;  or  that  It  advised 
or  consulted  with  Lowry  Sc  Prince  as  to  th« 
advisability  of  the  risk  or  otherwise,  ex- 
cept to  the  extent  that  It  did  request  In- 
formation from  them  as  to  the  subject-mat- 
ter Insured  and  as  to  the  companies  carry- 
ing Insurance  thereon. 

It  will  be  observed  that  the  rejoinder 
raised  no  question  under  the  Constitution  of 
the  United  States.  That  was  done  by  a  de- 
murrer to  the  repllcattona  of  the  lumber  com- 
pany and  was  expressed.  In  effect,  u  (H* 
lows: 
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The  l^al  predicaU  for  Qa  coaclniloit  that 
LowiT  ft  Prince  wei«  the  Bfeuta  of  the  detend- 
tnt  [tbe  iDBarance  compui;]  reata  upoD  aectlou 
27es  ef  tbe  Geoeral  Statute*  of  Eloridk." 

And,  further,  If  the  section  be  so  constraed 
It  Tlolates  (a)  the  full  faith  and  credit  clause 
of  the  CoQsUtutloD  of  the  United  States  In 
that  tbe  atate  of  Blorldit  would  thereby  deny 
full  faith  and  credit  to  the  laws  of  tbe  state 
of  PennsylTanla,  and,  so  construed.  It  vi- 
olates (b)  the  privilege  and  Inunonlttes  clause, 
the  due  process  clause  and  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendmoit, 

Borne  other  matters  were  set  forth  in  the 
demurrer  wblcb  we  think  are  not  material 
to  mention.  They  only  express  what  la  ex- 
pressed Id  other  places,  that  Lowry  ft  Prince 
were  not  the  agents  of  tbe  Insurance  com- 
pany, but  were  and  must  be  considered  as 
agents  of  the  lumber  company,  and  alleged 
that  the  policies  were  Pennsylvania  con- 
tracts, compiled  with  the  Pennsylvania  law, 
and  that  to  construe  them  as  the  lumber 
company  contends  tbey  should  be  construed 
would  be  to  deny  tbat  law  full  faith  end 
credit 

The  ultimate  question,  then,  Is  the  rela- 
tion In  which  tbe  Insurance  brokers  stood 
to  tbe  respective  companies.  Tbe  case  would 
seem,  therefore,  not  to  be  of  broad  compass, 
S  nor  to  Justly  tbe  elaborateness  of  argument 
*  that  •baa  been  addressed  to  It.  We  certain- 
ty do  not  consider  a  review  of  tbe  many 
cases  cited  by  tbe  Insurance  company  nec- 
essary to  be  made. 

II,  1]  The  Florida  law  first  demands  at- 
tention. It  Is  explicit  In  Its  declaration. 
It  was  In  existence  when  tbe  policies  were 
executed,  and  when  tbe  iMllcles  of  which 
tbey  are  the  successors  were  executed. 
There  was,  therefore,  a  course  of  conduct 
and  transnctlona  through  a  succession  of 
years — not  a  single  Instance  or  an  isolated 
one,  as  the  Insurance  company  contends,  but 
a  number  of  Instances  and  ell  In  relation. 
Nor  does  tbe  case  present  an  attempt  of 
tbe  Florida  law  to  intrude  itself  Into  the 
state  of  Pennsylvania  and  control  transac- 
tions there;  it  presents  simply  a  Pennayl- 
Tanla  corporation  having  the  permission  of 
tbat  state  to  underwrite  policies  on  property 
outside  of  the  state  and  tbe  exercise  of  the 
right  In  Florida.  And  necessarily  it  had  to 
be  exercised  In  accordance  with  tbe  laws 
of  Florida.  There  was  no  law  of  Fennsyl- 
vanla  to  the  contrary — ^no  lew  of  Pennsyl- 
vania, would  have  power  to  the  contrary. 
There  Is  no  foundation,  therefore,  for  the 
contention  that  fall  faith  was  not  given  to 
B  law  of  Pennsylvania,  nor  of  a  denial  of  a 
right  to  a  dtlzen  i  of  Fenosylvenla,  nor  of 

*A  corporation  Is  not  k  cltlien  wItblQ  tlie  mean- 
Ins  ol  tba  proTldon  of  tbe  CDnstltatlon  which  ••- 
eartt  tba  piiTlleEM  and  Immunltlia  of  cltiieni 
•gainst  atate  leglalatiaii.  Orient  Ina.  Co.  T.  Daas>, 
in  O.  8.  EST.  HI.  U  Sup.  Ct.  n,  a  L.  Bd.  tu. 
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a  denial  of  due  process  or  tbe  equal  protec- 
tion of  the  law. 

Tbe  law  of  Florida,  it  Is  true,  puts  Uk 
element  into  the  transactlans  of  the  parties 
to  Insurance  and  makes  the  person  wbo  so- 
licits Insurance  and  procures  applications  tbe 
agent  of  the  party  Issuing  the  [tollcy,  and  this 
against  any  provision  In  the  policy  to  the 
contrary;  and,  even  farther,  tbe  law  makes 
tbe  person  wbo  receives  or  receipts  foi 
money  from  the  Insured  to  be  tmnsmltted 
to  the  insurer  the  agent  of  the  latter,  j 

'There  Is  nothing  unreasonable  In  the  con*  a 
dltlons;  tbey  regulate  the  transactions,  do 
not  prevent  them,  or  even  embarrass  them 
by  ambiguity.  A  company  Is  Informed  what 
it  may  Incur  by  underwriting  Insurance  In 
the  state,  and  It  cannot  assert  surprise  or 
Ignorance— certainly  the  Insurance  company 
In  the  present  case  cannot  do  so.  It  had 
knowledge  or  must  be  charged  with  knowl- 
edge of  the  law.  It  dealt  through  Lowry  ft 
Prince  during  a  succession  of  years,  permit- 
ted them  to  receive  and  receipt  for  premi- 
ums and  transmit  them  to  It,  end  consulted 
witb  them  about  the  subject-matter  and  wltb 
what  companies  the  risk  was  divided.  It 
accepted  tbe  benefit  of  their  action  while 
premiums  were  being  received  and  new  pol- 
icies were  being  issued.  It  Is  rather  late 
to  reject  tbe  consequence.  Indeed,  the  at- 
tempt at  rejection  suggests  the  possiblUty  of 
the  occurrence  of  examples  of  like  kind  and 
may  Indicate  tbe  reason  for  tbe  enactment 
of  the  law — suggests  that  Its  purpose  was  •« 
preclude  confusion  and  dispute  as  to  the  re- 
lation of  the  broker  to  the  parties  respective- 
ly, and  to  preclude  an  underwriter,  after 
using  the  agency,  from  denying  responsibil- 
ity. 

[)]  These  deductions  are  not  contravened 
by  the  cases  dted  by  the  insurance  com- 
pany.  Its  basic  proposition  Is  that  a  state 
has  no  Jurisdiction  of  persons  or  property 
beyond  Its  borders  or  of  contracts  executed 
beyond  Its  borders,  and  It  Invokes  the  prop- 
osition by  the  assertion  that  the  policies 
were  Pennsylvania  contracts  and  being  such 
were  immune  from  regulattoa  by  Florida, 
and  New  York  Ins,  Co.  t.  Head,  234  U.  S. 
149,  34  Sup.  OL  879,  58  L.  Ed,  1259,  U  ad- 
duced as  typlcaL  In  that  case  tbe  principle 
was  expressed  that  tbe  laws  of  a  state  could 
not  be  extended  beyond  Its  conOnes,  and  it 
was  concretely  applied  In  the  case  to  deny 
to  tbe  state  of  Missouri  the  right  to  extend 
Ita  authority  into  the  state  of  New  York 
and  there  forbid  a  dtlzen  of  New  Mexico  3 
and  a  citizen  of  New  York  from  *mnklng  a  * 
loan  agreement  in  New  York  simply  because 
it  modified  a  contract  originally  made  In 
Missouri,  Tbe  dlfFerence  between  that  case 
and  this  Is  manifest,  and  the  other  cases 
relied  on  are  not  nearer  In  point  The 
Florida  statute  does  not  attempt  to  Invade 
Pennsylvania    and    exercise    control    therfv 
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It  stays  etrlctlj  at  borne  tn  tbla  record  and 
regulates  the  Insurance  compaoy  vbea  It 
conies  to  tlie  state  to  do  business  with  tbe 
L-ltlzens  of  ttie  state  aud  their  property. 

It  Is  true  the  Insuraoce  company  contends 
that  its  transactions  were  all  Isolated  ones, 
not  such  BS  to  constitute  doing  business  In 
tbe  state,  and.  besides,  that  It  had  no  per- 
mission to  be  in  tbe  state  end  conld  not  be 
presumed  to  be  there  against  its  laws ;  end, 
besides,  again,  Its  policies  declared  that  they 
were  to  be  effective  In  PennsylYsnla.  Cases 
are  cited  which  are  assumed  to  support  these 
contentions.  A  review  of  tbem  Is  nnneO' 
essary.  The  contentions  confuse  a  simple 
situation  and  would  withdraw  from  the 
Jurisdiction  of  Florida  transactions  there 
aud  give  them  another  theater  end  another 
control.  In  other  words,  would  displace  the 
law  by  tbe  very  things  It  precludes  from 
such  operation. 

[4]  The  challenging  response  of  tbe  Insur- 
ance company  Is  that  to  give  the  law  that 
effect  is  to  bring  it  under  tbe  condemnation 
of  Mutual  Life  Ins.  Co.  v.  Hlltoo-Green,  241 
U.  S.  613,  36  Sup.  Ct  676,  60  L.  Ed.  1202. 
That  case  coDsrdered  the  Florida  lew,  but 
did  not  deny  Its  legality  nor  decide  that  ttie 
state  could  not  make  the  local  broker,  if 
tbe  designated  conditions  existed,  the  agent 
of  en  underwriter.  It  only  decided  tbat  the 
knowledge  of  tbe  agent  of  misrepresentation 
and  fraud  by  the  Insured  could  not  be  im- 
puted to  tbe  underwriter.  It  was  naturally 
held  that  eucb  Imputation  was  a  perversion 
of  tbe  rule  which  Imputes  an  agent's  knowl- 
edge to  his  principal  and  Its  underlying  rea- 
son "that  an  innocent  third  party  may  prop- 
3  eriy  presume  the  agent  will  perform  his  duty 
•  and  report  all  facts  which  affect  •the  prln- 
dpai'a  Interest"  To  so  extend  tlie  law 
would  be  a  perversion  of  It,  not  a  use  to  It — 
make  it  not  a  regnlatlon  but  an  oppression. 
The  present  case  Is  not  open  to  that  con- 
demnation. Tbe  lumber  company  was  an 
"Innocent  third  party"  and  could  properly 
presume  that  Lowry  &  Prince  would  and 
did  perform  their  duty  and  report  to  tbe 
insurance  company  their  knowledge  of  tbe 
concurrent  Insnrance  that  was  carried  on 
the  property,  and  that  the  provision  reQuir- 
Ing  It  wus  equtvalently  compiled  with.  And 
there  was  no  dereliction  in  the  egents;  tbe 
substituted  security  was  not  insuffldent.  If 
the  power  that  was  exercised  had  no  binding 
effect  on  the  Insurance  company  It  would 
be  difficult  to  imagine  what  would  have  un- 
der tbe  Florida  statute.    Nor  can  we  yl^d 


to  tbe  contention  that  to  tn  construe  It  is 
"to  raise  spedal  agents  with  limited  authoi> 
Ity  into  general  agents." 

(I]  The  insurance  company,  however.  In- 
sists that  the  policies  constituted  tbe  con- 
tracts between  it  and  tbe  lumber  company 
and  that  they  were  not  8u"b]ert  to  subse- 
quent variation,  and  Lumber  Underwriters 
V.  Rife,  237  U.  S.  005,  85  Sup.  Ct  717,  59 
L.  Ed.  1140,  is  cited.  The  case  is  not  ap- 
poslta  There  waa  an  attempt.  In  that  esse, 
to  vary  the  written  words  of  a  contract  by 
a  concurrent  parol  agreement;  in  other 
words,  and  to  quote  those  of  tbe  case,  to 
estftbllah  "by  parol  proof  that  at  the  very 
moment  tbe  policy  was  delivered"  one  of  its 
provisions  waa  waived.  It  waa  not  decided 
that  there  could  not  be  a  subsequent  waiver 
of  a  provision  of  a  policy  nor  that  the  con- 
vention of  tbe  parties  could  not  be  made 
subject  to  a  law  of  tbe  state. 

Finally  the  Insurance  company  contends 
that  the  Florida  law  as  aided  by  tlie  ded- 
s!on  of  tbe  Supreme  Court  of  the  state,  gives 
"the  agent  of  tbe  Insured  unlimited  author- 
ity to  bind  tbe  insurer,  and  forbids  inquiry 
Into  the  facts,  in  violation  of  section  1  of 
tbe  Fourteenth  Amendment"  Phases  of  tbe 
contention  are  covered  by  what  we  have  said, 
and  Its  main  foundation  that  inquiry  Into^ 
the  facts  la  forbidden  'Is  not  tenable.  The  • 
facta  were  exblblted  In  the  pleadings  and 
they  ^owed  that  the  conditions  for  the  ap- 
plication of  the  law  existed.  They  showed 
insurance  effected  through  the  brokers, 
Lowry  ft  Prince,  their  communication  with 
the  insurance  company,  tbelr  transmission 
of  money  to  it,  the  payment  of  their  com- 
mission by  the  company,  end  the  consulta- 
tion of  the  company  with  tbem  as  to  the 
"subject-matter  Insured,  and  tbe  companies 
carrying  insurance  thereon,"  to  use  the  lan- 
guage of  tbe  rejoinder. 

[I]  A  motion  to  dismiss  Is  made  on  the 
ground  that  tbe  federal  questions  raised 
were  not  passed  upon  by  tbe  courts  of  tbe 
state,  but  that  the  courts  rested  their  de- 
cision on  the  fact  that  the  contracts  were 
made  in  Florida  rather  than  In  Pennsyl- 
vania. That,  however,  was  a  disputed  prop- 
osition aud  tbe  motion  so  far  involved  tbe 
merits  of  tbe  case  that  we  have  considered, 
under  such  circumstances,  Justice  wonid  be 
better  served  by  going  Into  tbe  merits. 
Beaumont  v.  Prleto,  249  U.  S.  554,  39  Sup. 
Ct  3S3,  68  L.  Ed.  770. 

Judgment  affirmed. 
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FILUPPON  T.  ALBION  TBIN  SliATB  CO. 
Dtdded   Uay  19, 

No.  241. 

1.  Tbiai,  ^=3312(3)— iNSTBuonoNB  Attkb  Ri- 
TIKEWCMT  OF  Jtnir. 

OiTJQc  o(  snpplementarT  Initrnction  to  tbe 
iarj,  after  their  rettremeot,  la  the  abBenee  of 
the  partiea  and  without  affording  them  oppor- 
tDuity  to  be  preeent  or  to  make  tlmelj  objec- 
tloD  to  the  iaitructian,  U  error,  notwitbatand- 
Ing  opportoul^  afterwarda  liven  to  except. 

2,  Appxai.  and  Ebbor  «=>1031(e)— Hauoxsb 
Ebbob— PaxsuHPn  on  . 

Brroaeotu  mlliiKa,  eipeclaU;  In  inatrnction* 
In  Jury  trialB,  are  preaumptivel;  Injnrioaa,  and 
furaiah  (Toond  for  reveraal  nnlesa  tt  afflnnative- 
ly  appears  that  they  were  harmlesa. 

8.  CooBTa  ^3371(S)  —  Fkdekai.  Cotntn  — 
State  Laws  ab  Euixb  or  Decision. 
Under  Rer.  SL  |  721  (Comp.  8L  |  1S3S), 
a  aerrant'B  Injury  caae  in  federal  court  la  sor- 
emed  by  the  law  of  the  atate  where  the  injury 
occurred  and  tha  trial  takea  place,  as  it  atood 
when  the  cauae  of  action  arote. 

4.  Uabtib  and  Sebtakt  ^=>2M(14>— Ikiuxt 

— OBETINO    OBDEBS— InaTBCOTIONB. 

Inatrnction  in  caae  of  a  lervant  Injured 
in  poahing  with  hla  hand  a  wedge  under  a  blocic 
of  atone  that  he  waa  gtillty  of  contributory  neg- 
ligence If  ha,  though  ordered  by  the  foreman  to 
do  BO,  did  ao  appreciating  the  danger  and  bar- 
ing tlma  to  eonalder,  when  he  was  (ace  to  face 
witli  a  aitaation  tliat  would  make  a  reaaonably 
prudent  man  diaobey  tbe  order,  and,  in  apite  of 
the  dangera  known  to  lilm  and  apparent,  omtti 
a  material  dement,  under  the  PenmylTania  de- 
driona,  tliat  the  aerrant  giTsn  podtira  orders  to 
go  on  with  the  work,  nnd»  perilooa  circum- 
atancea,  may  recover  tor  Injuriea  if  tha  work 
waa  not  iuevltablj  and  imminently  dangeroua. 

On  Writ  of  Certiorari  to  tUe  United  Statea 
Ctrcnlt  Cotirt  of  AppeaU  for  the  Third  Clr- 
odt 

Action  b7  Donatio  Filllnpon  BBSlnat  the 
AlQon  Vein  Slate  Company.  Judgment  (or 
defendant  was  affirmed  by  the  Circuit  Court 
Of  Appeala  (242  Fed.  2S8,  ISC  C.  C.  A.  98), 
and  [rialntllC  brings  certiorari.  Beversed  and 
|>  remanded. 

*    'MesstB.  Calvin  F.  Smith  and  J.  WUlard 
Pair,  botli  of  Baaton,  Pa.,  for  petitioner. 

MeMTHL  Ralph  B.  Evans  and  rrank  P. 
Prichard,  both  of  Philadelphia,  Pa.,  for  re- 


Ur.  JneUce  PITNSX  delivered  the  opinion 
of  the  Court. 

Thia  case  Involvea  an  Important  qneatlon  of 
trial  practice.  It  waa  an  action  brouf^t  by 
Fllllppon,  a  dtLsen  of  Italy  and  a  subject  of 
the  King  of  Italy,  agalnat  the  Slat^  Com- 
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pany,  a  Pennsylvania  corporation  doing  bnal- 
neaa  in  that  state,  to  recover  damages  for 
peraonal  Injurlee  sustained  by  idalntlS  whUe 
In  the  employ  of  defendant,  due  as  alleged  to 
the  negligence  of  defendant's  foreman  or 
superintendent  under  whom  plain tUT  was 
working.  The  grounda  of  n^lgence  alleged 
were  the  failure  to  farnlsh  a  reftsonably  aafe 
place  tor  the  work,  failure  to  warn  plaintiff 
of  latent  dangers  of  the  work  and  the  dan- 
gerous method  of  doing  It,  and  apeclflcally 
th&t  plaintiff  was  directed  to  do  the  work  in  J* 
a  particular  manner  under  orders  and  'in-* 
stractlonB  of  defendant's  foreman,  to  which 
plaintiff  was  bound  to  conform.  There  was 
a  general  plea  of  not  guilty  and  a  trial  by 
Jury.  The  evidence  showed  that  the  occur- 
rence took  place  July  31,  1914,  while  plaintiff 
was  at  work  in  an  open  quarry  under  the 
direction  of  a  foreman  or  superintendent  and 
as  one  of  a  gang  conslstlnK  of  four  quarry- 
men  or  blockmen  besides  plaintiff  who  assist- 
ed them  as  an  ordinary  laborer  or  "mbbiah 
hand."  It  aroeared  that  by  the  nmal  method 
of  work,  with  which  plaintiff  was  familiar, 
after  a  block  of  slate  baa  been  blasted  out  It 
la  raised  by  crowbars  and  by  wedges  of  wood 
or  Iron  placed  beneath  it,  In  order  that  chains 
may  be  placed  about  It  to  which  the  hoisting 
tackle  is  made  fast  In  case  the  block  la 
small  the  wedges  are  placed  by  the  work- 
man's hand;  It  not  being  necessary  to  Insert 
them  beyond  the  edge  of  the  block.  In  case 
of  large  blocks,  the  wedges  are  put  In  by 
band  so  far  aa  this  can  be  done  without  plac- 
ing the  hand  beneath  the  block,  and  then  a 
stick  or  the  handle  of  a  tool  la  employed  In 
order  to  pnah  the  wedge  farther  In,  the  work- 
man being  thua  protected  from  Injury  In  caae 
tlie  stone  should  haiven  to  slip  or  drop. 
PlalndtTa  duty  as  rubbish  hand  was  that  of 
a  general  ntlUty  man,  expected  to  do  what 
ever  the  foreman  c^  superintendent  might 
direct  On  the  occasion  in  question  a  large 
block  had  beoi  blasted  out  and  was  being 
raised  In  order  that  dialns  might  be  put 
about  It  Plaintiff  was  assisting,  and  had  In- 
serted a  wedge  as  far  as  he  could  push  it 
without  putting  bis  hand  beneath  the  slone, 
hot  It  was  necessary  that  the  wedge  should 
be  pushed  further  In,  and  he,  being  afraid 
that  If  he  did  this  with  his  hand  the  block 
might  fall  upon  his  arm,  told  the  foreman  or 
superintendent  that  he  wanted  to  get  some- 
thing with  which  to  push  tbe  wedge.  In- 
stead of  consenting,  tbe  foreman  ordered  him 
to  "go  ahead,  go  ahead,"  and  in  obedience 
to  this  he  put  hla  right  hand  beneath  the 
block,  when  with  a  sudden  movement  the  J* 
block  came  down  on  *hls  arm  and  crushed  It  ■ 
so  that  amputation  was  necessary. 

Tbe  trial  Judge  submitted  the  question  of 
defendant's  negligence  and  of  idalntlff'a  con- 
tributory negligence  to  the  Jury,  saying  In  his 
principal  charge,  among  other  things: 


la  lopU  and  KBT-NUUBXS  In  all  Xer-Numb<r>4  DllaU  UitlaiK 


'Cnbgic 


438 


S9  SnPHEHB  CODBT  BEPOBTBB 


fOcLTein^ 


"When  a  man  acecpta  einpIo;meDt,  he  aa- 
sumes  with  it  the  ordiDHrr  risk  inddent  to  audi 
employmeDt,  and  it  jou  find  the  drcumstancei 
or  BitUHtloii  Id  which  the  plaiatlff  found  him- 
aelf  at  the  time  of  the  accident,  or  that  hii 
performsDce  leadiog  up  to  the  injnry  wu  of 
ordinaiT  occurrence,  then  you  may  condnde  that 
be  had  aaauoKd  the  risk  of  the  acddect  that  hai 
befallen  hfm,  and  be  cannot  recover;  but  on 
hts  part  ft  is  contended  that  the  aituation  tn 
which  he  found  himself  at  the  time  when  the 
■late  block  waa  luapended  or  lifted  br  the 
was  of  an  eztraordlnar;  character,  that  the 
plaintiff  when  about  to  place  the  iron  wedge 
found  the  itone  or  block  large,  and  threatening 
danger,  as  he  believed,  whereupon  he  waa 
■uddenly  and  hastily  aummoned  and  directed  to 
act  by  the  foreman,  whercnpon  he  bad  bat  littli? 
or  no  time  to  Judge  of  his  own  safety,  and  yield- 
ing to  the  judgment  of  hia  superior  he  acted. 
Now,  if  you  find  the  facta  as  contended  for  b; 
the  plaintiff,  I  will  ask  yon  to  aay  whether  he 
was  guilty  of  contributory  negligence  under 
the  circumBtancea.  Gould  he  have  protected  or 
saved  himiielf  by  the  use  or  eiercise  of  ordinary 
care?  It  he  is  to  blame  in  part,  or  has  In  any 
manner  contributed  to  his  Injury,  he  is  not  en- 
titled to  your  verdict.  The  rule  in  negligence 
cases  ts  that,  while  the  defendant  is  held  to 
exercise  due  nod  ressonsble  care  under  the  c(r- 
cumatances,  the  plaintiff  is  also  beld  to  ezeiclse 
the  same  deg'rce  of  care,  and  if  he  does  not  do 
BO,  he  cannot  recover.  Of  course,  if  the  maater 
gives  positive  orders  to  go  on  with  the  work, 
under  perilous  circumstances,  the  servant  may 
recover  for  an  Injury  thus  Incurred,  It  the 
jj  work  wBB  not  inevitably  or  iraminently  dan- 
•  gerous.  If  the  danger  was  •imminent  that  faced 
tne  plaintiff,  and  he  in  the  face  of  It  did  the 
thing  that  he  knew,  as  a  reasonably  careful 
man,  under  the  circunjatances,  was  dangeroua, 
lie  ia  guilty  of  contributory  negligence  and  can- 


The  bill  of  esceptlons  shows  that  after  the 
trial  Ju(1(;e  Iiad  completed  bis  iBstrucdons 
and  the  Jury  had  retired  for  deliberation,  and 
while  they  were  deliberating,  the  Jury  Bent 
to  the  Judge  the  following  written  Inquiry: 

"Whether  the  plaintiff  in  pushing  the  wedge 
beneath  the  block  of  alate  with  bis  hand,  having 
full  knowledge  of  the  risk  involved,  thereby  be- 
came guilty  of  contributory  negligence,  even 
though  told  by  Foremtm  Davis  to  'push  it  no- 

To  which  the  trial  Judge  replied  by  sending 
the  following  written  instruction  to  the  jury 
room.  In  the  absence  of  the  parties  and  their 
counsel,  without  their  consent,  and  without 
calling  the  Jury  in  open  court: 

"If  he  was  told  to  pat  it  under  as  stated  by 
the  plaintiff  and  he  did  so,  fully  appredatlng 
at  the  time  the  danger  attendlug  and  having 
sufficient  time  to  conaider,  when  he  was  face 
to  face  with  a  situation  that  would  have  made 
a  reasonably  prudent  man  to  disobey  the  orden 
of  the  foreman,  notwithstanding,  and  he  weni 
ahead  in  spite  of  the  dangers  known  to  him  ami 
apparent,  he  it  guilty  of  contributor;  n^li* 


To  this  action  of  the  court  plaintiff  except 
ei  at  the  flrst  oji^iortunlty  upon  gronnds  that 
raise  two  questions:  (a)  Whether  It  was 
erroneous  to  give  this  supplemeotar;  Instrac- 
tion  In  the  absence  of  the  parties  and  without 
calling  the  Jury  In  opm  court;  and  (b) 
whether  the  instmctlwt  so  given  was  errv 

The  Jury  having  returned  a  rerdlct  in  favor 
of  defendant,  and  a  motion  for  a  new  trial 
having  been  denied,  the  resultlDg  Judgment 
was  brought  under  the  review  of  the  Circuit 
Court  of  Appeals  and  there  affirmed.  Fillip* 
on  V.  Albion  Vein  Slate  Co.,  242  Fed.  258, 
1S9  C.  a  A.  98.  Thereupon  this  writ  of  certi- 
orari was  allowed.  £ 

[(]  'We  entertain  no  doubt  that  the  order-' 
ly  conduct  of  a  trial  by  Jury,  essential  to  the 
proper  protection  of  the  right  to  be  heard, 
entitles  the  parties  who  attend  for  the  pur- 
pose to  be  present  In  person  or  by  counsel  at 
all  proceedings  from  the  time  the  Jury  Is  im- 
paneled until  it  Is  discharged  after  renderliig 
the  verdlcL  Where  a  jury  has  retired  to  con- 
sider of  their  verdict,  and  Bupplementarr 
Instructions  are  required,  either  t»ecanse  ask- 
ed for  by  the  jury  or  for  other  reasons,  they 
ought  to  be  given  either  in  the  presence  ol 
counsel  or  after  notice  and  an  opportunity  to 
be  present;  and  written  instructions  ought 
not  to  be  sent  to  the  jury  without  notice  to 
counsel  and  an  opportunl^  to  object.  Under 
ordinary  drcum stances,  and  wherever  practi- 
cable, the  Jury  ought  to  be  recalled  to  th« 
courtroom,  where  counsel  are  entitled  to  an- 
ticipate, and  bound  to  presume.  In  the  ab> 
sence  of  notice  to  the  contrary,  that  all  pro- 
ceedings In  the  trial  will  be  had.  In  this  case 
the  trial  court  erred  In  giving  a  supplemen- 
tary Inetructloa  to  the  Jury  in  the  absence  of 
the  parties  and  without  affording  them  an 
opportunity  either  to  be  present  or  to  make 
timely  objection  to  the  Instructifm.  See 
Stewart  v.  Wyoming  Ranche  Co.,  128  TJ.  S. 
:iSO.  890,  &  Sup.  Ot  101,  32  L.  Ed.  439;  Aei- 
heart  v.  St  Louis,  I.  U.  &  S.  Ry.  Co.,  99  Fed. 
907, 910, 40  C.  C.  A.  171;  Yates  v.  Whyel  Coke 
Co.,  221  Fed.  003,  60S,  137  C.  C.  A.  327 ;  and 
many  dedslons  of  the  State  courts  collated  in 
17  L.  B.  A.  (N.  S.)  609 ;  note  to  State  of  North 
Dakota  v.  Murphy.  17  N,  D.  48,  IIB  N.  W.  84, 
16  Ann.  Cas.  1133. 

The  Circuit  Court  of  Appeala  considered 
that  the  Jury  had  asked  a  plain  questicxi  In 
writing  concerning  a  matter  of  law,  atid  the 
Judge  had  answered  It  In  writing  plainly  and 
accurately,  and  were  of  the  opinion  that  since 
nothing  else  had  occurred — the  question  and 
answer  having  been  preserved  of  record  and 
counsel  having  been  promptly  notlfled  of 
whet  had  taken  place  and  ^ven  the  op- 
portunity of  excepting  to  the  substance  of 
the  Instruction  and  to  the  manner  of  giving  ^ 
It — no  harm  had  been  done^  and  none  'was  * 
probable  to  arise  under  tike  drcnmstanccit 
and  hence  affirmed  the  Judgment. 

It  Is  not  correct  lioweTer,  to  regard  Om 
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■4>pportTiiiit7  «f  afterwards  excepUiig  to  Qie 
tnstructiOD  and  to  tbe  manner  of  eItIdk  It 
-equlralent  to  an  opportunity  to  be  present 
duitn£  the  proceedings.  To  lo  hold  would  be 
'to  overlook  the  primary  and  eoBentlal  fnnc- 
tlOD  of  an  exception,  which  Is  to  direct  the 
mind  of  the  trial  Jndge  to  the  point  In  whldi 
it  In  sopiWBed  that  he  has  erred  In  law,  so 
-that  he  may  reconsider  It  and  change  hla  rul- 
ing If  convinced  of  error,  and  that  injustice 
.and  mistrials  due  to  Inadvertent  errors  may 
thna  be  obviated.  United  States  t.  TJ 
Fidelity  Co..  236  U.  B.  S12,  B29,  36  Sup.  OL 
1298,  S9  L.  Ed.  693;  Qnerinl  Stone  Co. 
Carlin  Construction  Co.,  248  D.  S.  S34,  S4S, 
-39  Sup.  Ct  102,  S3  L.  Ed.  27B. 

[1]  And  of  course  In  Jury  trials  erroneous 
•mlings  are  presumptlTely  injurious,  espedal- 
ly  those  embodied  In  InBtructioDs  to  the  Jury ; 
.and  they  furnish  ground  for  reversal  unless 
it  affirmatively  appears  that  they  were  harm- 
less. 

IS,  4]  In  this  case,  so  far  from  the  supple- 
mentary Instmctton  being  harmless,  in  our 
-opinion  It  was  erroneous  and  calculated  to 
mislead  the  Jury  in  that  it  esclnded  a  mate- 
rial element  that  needed  to  be  considered  In 
.determining  whether  plaintiff  should  be  held 
guilty  of  contributory  negligence  under  the 
particular  hypothesis  referred  to  in  the  Jury's 
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Tbe  case  was  governed  by  the  law  of  Penn- 
-aylvanla,  where  the  Injury  was  received  and 
tbe  trial  took  place.  Rev.  Stat.  |  721  (Comp. 
BL  I  1538).  The  law  of  that  state,  as  It 
stood  when  the  canse  of  action  arose.'  Is  ex- 
pressed in  repeated  dedslons  of  Its  conrt  of 
last  resort  to  the  following  effect: 

"Where  Qie  servant.  In  obedience  to  the  re- 
quirement of  tbe  maater,  incurs  the  risk  of 
mscbinery,  wbicb  tbouEh  dacgerouB,  is  not  so 
much  so  as  to  threaten  Immediate  injury,  or 
3  where  it  Is  reasonably  probable  It  may  be  sqfe- 
-*  ly  *u«ed  by  eztraurdinury  caution  or  skill,  the 
role  is  different.  Id  such  caee  the  master  la 
liable  for  a  resulting  accident" 

And  with  reference  to  the  particular  cir- 
cumstances of  the  case  there  under  consldera- 
tlnn; 

"If  the  defect  was  ao  great  that  obviously, 
with  tbe  use  of  tbe  utmoit  skill  and  core,  the 
-danger  was  Imminetit,  so  muili  so  mat  none  but 
«  reckless  man  would  Incur  it,  the  employer 
would  not  be  liable."  Patteraon  v.  Plttiburg 
A  Connellsrllte  R.  R.  Co.,  TS  Pa.  389.  301  (18 
Am.  Sep.  412). 

"If  the  maater  gives  the  MFvant  to  understand 
that  he  does  not  consider  the  risk  one  which  a 
prudent  person  should  refuse  to  undertake,  the 
servant  has  a  right  to  rely  upon  hia  master's 
Judgment,  unless  his  own  Is  so  clearly  opposed 
thereto  that,  In  fact,  be  does  not  rely  upon  bis 
master's  opinion.  A  servant  la  not  called  upon 
to  set  up  hia  own  nnaided  judgment  against  Uiat 
of  bis  supcriora,   and  he  may  rely  upon   their 


[advice  and  still  more  upon  their  orders,  not- 
withstanding  many  misgivings  of  his  own.  ^is 
servant's  dependent  and  inferior  position  is  to 
be  taken  Into  consideration ;  and  it  tbe  mas- 
ter gives  blm  poaitive  orders  to  go  on  with  the 
work,  under  peiiioui  circumstances,  the  servant 
may  recover  tor  an  injury  thus  incurred,  If  the 
work  was  not  inavltably  and  imminently  danger- 
ous." Williams  V.  Clark,  204  Pa.  416,  «8.  64 
AtL  310,  SlfL 

To  the  same  effect,  Olew  t.  Railways  Co., 
234  Pa.  238,  242,  243,  83  Atl.  101;  Moleskey 
V.  South  Fork  Coal  Mining  Ca,  247  Pa.  434, 
437,  438.  93  AtJ.  486. 

In  the  present  case  the  trial  Judge  recog- 
nised this  to  be  the  applicable  rule  of  law 
when  originally  tnetmcttng  the  Jury,  for  Iw 
said: 

"Of  course,  If  tbe  maater  gives  positive  orders 
to  go  on  with  the  work,  under  perilous  circum- 
stances, the  servant  may  recover  for  an  injury 
thus  Incurred,  if  the  work  was  not  inevitably 
or  imminently  dangerous." 

Bat  this  was  neutralized,  and  the  Jnry 
probably  led  astray,  when  In  the  eappl9- 
mentary  Instruction  they  were  told,  In  effect, 
that  if,  when  plaintiff  obeyed  the  foreman's 
order  by  putting  the  wedge  beneath  the  heavy  ] 
'block  of  slate  with  bis  hand,  he  fully  ap-  * 
predated  tbe  attendant  danger  and  had  suffi- 
cient time  to  consider,  and  If  the  situation 
was  sucb  as  would  have  made  a  reasonably 
prudent  man  disobey  the  order,  and  be  went 
ahead  in  spite  of  tbe  dangers  known  to  him 
and  apparent,  he  was  guilty  of  contributory 
negligence.  The  effect  of  this  was  to  bar  a 
recovery  If  the  plaintiff  knew  of  the  attend- 
ant danger,  although  he  did  not  know  or  huve 
reason  to  suppose  that  the  danger  was  In- 
evitable or  imminent,  that  Is,  immediately 
threatening.  We  suppose  it  hardly  could 
have  been  a  point  In  dispute  that  plaintiff 
knew  that  the  operation  of  pushing  the  wedge 
beneath  a  large  block  of  slate  with  his  hand 
was  dangerous,  for  he  was  familiar  with  the 
work,  knew  what  safeguard  was  customsrily 
taken  against  this  danger,  expressed  a  fear 
of  It  upon  the  particular  occasion,  and  re- 
quested time  to  get  an  Implement  to  be  used 
for  his  safety  according  to  the  cnstom.  It 
was  at  this  precise  moment,  according  to  tbe 
testimony,  that  the  foremsn  or  superintend- 
ent told  him  to  "go  ahead,  go  ahead" ;  and 
under  the  Pennsylvania  decisions  he  was  enti- 
tled to  rely  upon  the  Judgment  and  order  of 
his  superior  If  the  work  was  not  Inevitably 
and  imminently  dangerous;  that  is.  threaten- 
ing immediate  injury  upon  the  particular 
occasion.  Tbe  Jury  very  reasonably  might 
conclude  that  neither  plaintiff  nor  the  fore- 
man believed  or  had  reason  to  believe  that 
the  work  was  inevitably  and  Imminently  dan- 
gerous; bat  if  It  was  not,  be  was  entitled, 
nnder  the  Pennsylvania  decisions,  to  hold  his 
employer  responsible  for  the  consequences  of 
what  he  did  under  peremptory  orders  of  the 
foreman,  althoogh  be  (the  plaintUT)  fully  ap- 
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predated  the  general  dancers,  had  time  to 
consider,  and  went  ahead  notwlthslandins- 
The  Judgmwit  under  rerlew  wUl  be  re- 
Tened,  and  the  canae  remanded  to  the  Dis- 
trict Court  for  (nttber  proceedlnss  la  con- 
formltr  with  this  opinion. 


WILLIAMS  V.  TREBLAND. 


No.  818. 

1.  TUAL      *=177  —  PKaEUFTOBT  IniiTBUo- 
noKB— E^TBCT  or  Rkqueot. 

Both  partiet  requeettiig  a  pereroptor;  In- 
struction, and  doing  uotliiiiK  more,  thereby  as- 
•ume  the  facts  to  be  uedispated,  and.  Id  effect, 
■ubmlt  to  the  trial  judge  determination  ol  liie 
inferences  to  be  drawn  therafrom. 

2.  Appeal  Attn  Brbor    «=>BST<8)— Rbvikw- 
FiNDiNQB  or  Fact. 

Finding  of  fact  by  the  trial  court,  where 
both  parties  requested  a  peremptory  Instruction, 
must  stand  if  the  record  dlscloaea  subBtantlal 
supporting  evidence. 

8.  Banks  and   BAifKino    «s32eO(S)  —  Na' 

TIONAI.  BAnK»-ASBBeSIIENT»-STO0!CHOLD' 
EBB  —  DNAUTHOBIZID  TKAnSFVB  —  Ratiti- 
CATTOIT— N'BOATITIRa    IKIXBIHCU. 

To    negative    inference    of    ratification    by 
wife  of  husband's  nnanthorixed  tranafer  of 
tional  bank  stock  to  her,  from  her  Indorsing  the 
certificates  in  blank  at  hla  request,  on  bis  de- 
claring tblfl  necessary  to  enable  him 

mistake,  facta  and  drcumstancea  concerning 


the  Indarsement   ma;  be  shown   by  her,   when 

sued   for   assessment   levied   under   Rev.   St.   I 

BlSl. 

4.  Banks  and  Bankino    ^a2S0(&)   —  Na- 

TIONAL    BANKB    —    ABSESBinilTS    —    STOCK' 

BOLDiBS— Unacthobued  TRANarxB— Rati- 
fication—Bvi  DBNCK. 
Finding,  In  suit  to  enforce  against  defendant 
Bsteesment  nnder  Rev.  St.  |  SlSl,  on  national 
bank  stock,  that  nn authorised  transfer  thereof 
to  her  b;  her  husband  was  not  ratified,  held  sup- 
ported by  the  evidence ;  approval,  ratification, 
•nd  acquiescence  all  presupposing  existence  of 
some  actual  knowledge  of  the  prior  action  and 
what  amounts  to  a  purpose  to  abide  by  It. 


In  Error  to  the  United  States  Circuit 
Court  of  Appeals.for  the  Third  Circuit. 

Action  by  Christopher  L.  WllUams,  receiv- 
er of  the  First  National  Bank  of  Bayonne, 
N.  J.,  against  Mary  A.  Vreeland.  Judgment 
for  defendant  was  afflrmed  by  the  Circuit 
Court  of  Appeals  (244  Fed.  346,  106  C.  0.  A. 
632),  and  plain  till  brloga  error.    Affirmed. 

Mr.  Stuart  G.  Gibboney,  of  New  lork  City, 
for  plaintiff  In  error. 

Mr.  Pierre  P.  Qarren,  ol  Jersey  City,  N.  J., 


for  defendant  in  error. 

ttssFor  other  c 


Ur.  Justice  McRBXNOLDS  ddlvered  tlw 
(Vioioa  of  the  Court, 

WllUams,  as  recover,  sued  defendant  In^ 
«Tor  in  the  Doited  States  District  Court  foi  g 
New  Jersej  to  enforce  *sja  assessment  against  * 
her  levied  by  the  Comptroller  of  the  Cur- 
rencT  (sectloQ  SlOl,  Rev.  Stat.)  because  she 
apparently  owned  certain  stock  of  the  First 
National  Bank  when  It  Ailed,  December  S, 
1913.  She  admits  that  the  certlQcates  were 
made  out  In  her  name  and  at  time  of  the 
failure  were  so  entered  on  the  bank  books. 
But  she  claims  that,  without  her  knowledge 
or  consent,  her  husband  caused  them  to  be 
thus  Issued  and  entered,  and,  further,  that 
although  she  signed  blank  powera  of  at- 
tornej  indorsed  thereon  and  thereby  made 
it  possible  to  transfer  the  stock  from  her 
name,  she  never  really  approved,  ratified,  or 
acquiesced  In  the  transfer  to  herself. 

Each  side  asked  for  an  Instructed  verdict 
without  more.  The  trial  Judge  directed  <«ie 
in  favor  of  Mrs.  Vreeland,  and  in  support 
of  this  action  said : 

"Although  the  burden  was  upon  the  defend- 
ant to  show  that  she  was  not  in  fact  the  owner 
of  the  stock  (Finn  v.  Brown,  142  U.  S  56,  67. 
12  Sup.  Ct  186.  85  L.  Ed.  036),  I  think  that 
she  bas  home  the  burden  by  proving  that  the 
placiug  of  the  stock  In  her  name  in  the  first  in- 
stance was  unauthorised— without  her  knowl- 
edge and  consent— and  that  she  did  not  ther»- 
after  acquiesce  In  this  act  or  In  any  way  ratify 
It.  •  •  •  I  am  constrained  to  hold,  there- 
fore, that  the  defendant  is  not  liable  and  that 
a  verdict  should  be  directed  in  her  fsvor." 

Final  Judgment  entered  upon  the  conae* 
quent  verdict  was  approved  by  the  Circuit 
Court  of  Appeals.  244  Fed.  846,  156  C.  C 
A.  632. 

in  respect  of  the  evidence  and  its  conclu- 
slons  therefrom  the  latter  conrt  said : 

"The  plaintiff  proved  that  the  defendant  was 
a  shareholder  of  record  and  that  she  did  noth- 
ing to  remove  her  name  as  such.  This  was  suf- 
ficient to  establish  prima  facie  the  defendants 
liability.  Finn  v.  Brown,  supra;  Matteson  ». 
Dent,  176  D.  S.  021,  530,  20  Sup.  Ct.  419.  44 
L.  Ed.  571.  The  burden  then  shifted  to  her^ 
(Finn  V.  Brown)  to  show  that  the  act  of  mafc-  5 
Ing  her  a  aharehoider  was  in  the  first  ia*stance  • 
unauthorised ;  that  it  was  without  her  knowl- 
edge or  consent;  and  that  she  has  not  since 
acquiesced  in  or  ratified  It.  Tbat  ahe  has  sus- 
tained the  burden  upon  the  firat  two  points  la 
disputed ;  therefore  the  remaining  question 
s  to  evidence  of  her  ratiGcation.  •  •  • 
GonaideHng  this  testimouy  In  connection  with 
corroborating  testimony,  It  appears  to  us  that 
what  Mary  A.  Vreeland  did,  in  legal  effect,  was. 
to  moke  a  valid  eiecution  of  a  power  of  attor- 
ney for  the  transfer  of  stock.  That  act.  in  so 
far  as  It  authorised  a  transfer  of  atotk,  she  can- 
not avoid  by  pleading  ignorance.  As  the  ques- 
tion here  does  not  involve  the  validity  of  th« 
act  to  effect  a  transfer,  but  concerns  its  evi- 
dential Imputation  of  the  knowledge  with  which 
'■'  done,  we  are  of  opinion  that  the  circiun- 
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•tancea  which  attended  the  act  wer*  a  part  of 
it,  and  affected  the  evidentiai  Inference*  to  b« 
drawn  from  It.  Theae  circnm^taneea  diow 
that,  before  actict,  the  defendant  requested  to 
he  informed  as  to  what  she  was  asked  to  do; 
thla  information  was  denied  her.  It  wu  denied 
her  under  repreaen Cations  and  inQuencea  which, 
when  she  acted,  led  her  to  believe  aha  was  doing 
Bometbing  entirely  different  from  that  which 
■he  waa  actnall;  doing;  that  la,  aha  waa  made 
to  believe  she  waa  correcting  a  miatake  of  her 
Iiusband,  a  mistake  affecting  hii  affalra,  not 
that  she  was  dealing  with  or  ataigning  t«tiy  her 
«wn  property.  Therefore  we  think  the  dr- 
■cumataneea  were  such  at  to  nogatlve  the  knowl- 
edge, which  otherwiae  it  la  presumed  her  act 
"would  have  imparted.  They  contradicted  the 
normal  impntationa  of  her  act,  and  left  her 
without  that  knowledge  which  was  a  prereq- 
uisite to  a  valid  ratification  of  her  huaband'a 
anauthorized  acL" 

It  further  held : 
'  "Inatead  of  submitting  the  case  to  the  Jury, 
however,  each  part;  aaked  the  court  for  binding 
insCructiona  in  his  favor,  which,  under  Beutteli 
m  t-  Magone,  157  U.  S.  154,  15  Sup.  CL  666,  39 
gL.  Ed.  654,  ia  not  a  submission  to  the  court 
•  without  the  IntervenBou  'of  a  jury,  Tsithln  the 
intent  of  Rev.  Stat.  U  649,  700  (Comp.  St  g| 
1GS7,  1668),  but  is  equivalent  to  a  joint  re- 
iioeat  for  a  finding  of  fact  by  Uie  court,  and 
when  the  court,  acting  upon  auch  request,  di- 
rects the  jury  to  Gtid  tor  one  of  the  parties,  both 
«rs  concluded  on  ita  finding.  In  tills  case  the 
parties  aubmltted  to  the  court  the  question  of 
the  wife's  ratiScation  of  her  buaband'e  unau- 
thorized act;  that  question  was  one  of  fact; 
upon  it  depended  her  liability.  The  court^a  da- 
<dBlon.  as  evidenced  by  ita  Inatmction  to  the 
jury  that  they  render  a  verdict  for  the  defend- 
ant, was  a  finding  of  fact,  which  conduded  both 
parties  as  effectually  aa  if  the  same  fact  had 
been  found  by  the  jury." 

[1, 1]  The  GAtablisbed  rule  ia: 

"Where  both  partlea  request  a  peremptory  in- 
■tmction  and  do  nothing  more  they  thereby  aa- 
snme  the  facta  to  he  nndisputed  and,  in  effect, 
submit  to  the  trial  judge  the  determination  of 
the  inferences  proper  to  be  drawn  therefrom." 

And  upon  review  a,  finding  of  fact  by  the 
trial  court  ludcr  euch  circumstances  must 
stand  If  the  record  discloses  substantial  evi- 
dence to  support  It.  Anderson  v.  Messenger, 
158  Fed.  250,  253,  85  C.  C.  A.  468;  Beutteli  v. 
Magone,  supra,  157  U.  S.  154,  15  Sup.  Ct 
566,  39  L.  Ed.  651;  Empire  State  Cattle  Co. 
T.  Atchison  Ry.  Co.,  210  U.  S.  1,  8,  26  Sup. 
-Ct.  607,  52  L.  Ed.  931,  15  Ann.  Gas.  70;  Bena 
V.  American  Tnrqnolse  Co.,  220  U.  S.  497,  601, 
81  Snp.  Ct.  488,  55  L.  Ed.  559;  American 
National  Bank  t.  Miller,  229  U.  B.  517,  620, 
33  Sup.  Ct  883,  57  L.  Bd.  1310;  Mead  v.  Ches- 
brougb  Bldg.  Co.,  161  Fed.  908,  1002,  81  O. 
C  A.  184;  American  National  Bank  v.  Miller, 
186  Fed.  338,  341,  107  C.  a  A.  466. 

()]  Connsel  for  tbe  receiver  malntalaed 
that,  when  Mrs.  Vreeland  indorsed  tbe  cer- 
tificates In  blank  at  tbe  reqaeet  of  her  hus- 
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band,  who  declared  this  necessary  to  enable 
him  to  correct  bis  mistake,  she  thereby  in- 
disputably ratified  bis  nnautborlzed  trans- 
fer of  the  stock  to  her  and  assumed  the 
duty  promptly  to  remove  her  name  from 
the  bank  books  or  suffer  tbe  liability  Impos- 
ed upon  duly  registered  shareholders.  But 
we  think  the  courts  below  rightly  held  that 
facts  and  drcurastances  concerning  this  In- 
dorsement could  be  shown  in  order  to  nega-S 
five  the  inference  which  'would  have  follow-? 
ed  If  unexplained.  Glenn  v.  Qartb,  133  N.  Y. 
18,  36,  37,  30  N.  E.  649,  81  N.  E.  344.  And 
as  without  doubt  there  Is  substantial  evi- 
dence tending  to  show  she  bad  no  actual  In- 
tention to  ratify,  affirm,  or  acquiesce  in  her 
husband's  unauthorized  act,  we  must  accept 
that  as  finally  established. 

In  Keyser  v.  Hltz,  133  D.  8.  138,  10  Sup. 
Ct.  200,  33  L.  Ed.  631,  which  Involved  the 
liability  of  B  married  woman  for  an  assess- 
ment levied  against  national  bank  stockhold- 
ers, speaking  through  Mr.  Justice  Harlan, 
this  court  approved  a  charge: 

"If  the  itock  in  coDtroreray  waa  transferred 
upon  the  hooka  of  the  Oerman-Amerlcan  Ssv- 
inga  Bank  to  and  in  the  name  of  the  defendant 
without  her  knowledge  and  consent,  she  was 
entitled  to  a  verdict,  unless  she  subsequently 
ratified  and  confirmed  such  transfer." 

And  It  waa  farther  said: 

"We  muat  not  be  understood  as  aaying  that 
the  mere  transfer  of  the  stocks  on  the  books  of 
the  bank  to  the  name  of  the  defendant  imposed 
upon  her  the  Individual  liability  attached  by 
law  to  the  position  of  shareholder  In  a  national 
banking  asaodation.  If  the  tranafers  were.  In 
fact,  without  her  knowledge  and  consent,  and 
she  waa  not  informed  of  what  was  ao  don^- 
nothing  more  appearing— she  would  not  be  held 
to  have  assumed  or  incurred  liability  for  ths 
debts,  contracts,  and  engagements  of  the  bank. 
But  If,  after  the  transfers,  she  Joined  In  the 
application  to  convert  the  savings  bank  into  a 
national  bank,  or  In  any  other  mode  approved, 
ratified  or  acqaiesced  in  auch  transfers,  or  ac- 
cepted any  of  the  benefits  arising  from  the  own- 
ership of  the  stock  thus  put  in  her  name  on  tba 
books  of  the  bank,  she  waa  liable  to  he  treated 
aa  a  shareholder,  with  sudi  responsibility  aa 
the  law  Imposes  upon  the  shareholders  of  na- 
tional banks." 

[4]  Approval,  ratification,  and  acquiescence 
all  presuppose  the  extstence  of  some  actual 
knowledge    of   the    prior   action   and   what 
amounts  to  a.  purpose  to  abide  by  It.     Ow- 
ings  V.  Hull,  9  Pet.  607,  629,  9  L.  Ed.  246; 
Western  National  Bank  v,  Armstrong,  152  D.  ^ 
S.  346,  352,  14  Sup.  Ct  672,  38  L.  Ed.  470;  | 
(ilenn  t.  Garth,  sapra.    When  *defendant  in  • 
error  signed  blank  powers  of  attorney  sbe 
did  not  know  what  her  hnsband  had  done, 
and  certainly  entertained  no  pnrpoee  to  ap- 
prove transfer  of  the  certificates  to  herself. 
She  thought  she  was  merely  doing  sometlilng 
to  enable  him  to  correct  his  avowed  mlstaks 
and  nothing  else.   Nobody  was  misled  OT  l^ot 
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In  a  worse  position  as  (be  result  vt  ber  act. 
"Am  betwe«i  the  original  parties  tbat  conld 
not  be  deemed  a  ratlflcatton  wblcb  was  ac- 
companied bj  a  refusal  to  ratify  and  a  de- 
clared pnipose  to  undo  tbe  unautborlzed  act 
Tbe  form  adopted,  tj  Itself  and  unexplained, 
would  tend  to  an  biference  of  radflcatlon, 
but  it  Is  not  left  unexplained.  Tbe  actual 
tnitb  iB  establlsbed,  and  tbat  trotb  most  pre- 
vail over  tbe  form  adopted  as  between  par- 
ties wbo  bave  not  been  misled,  to  tbelr  barm, 
by  tbe  form  of  tbe  transaction  as  dlatln- 
gulshed  from  Its  substance."  "Tbe  presump- 
tion wblcb  mlgbt  bave  Bowed  from  tbe  form 
of  tbe  transaction  disappears  upon  tbe  expla- 
nation made,  and  In  view  of  tbe  substantial 
irutb  proved  by  the  evidence."  Ulenn  v. 
Garth,  supra,  133  N.  T.  36,  37,  30  N.  E.  651, 
652. 

The  record  reveals  no  material  error,  and 
tbe  Judgment  below  Is 

Affirmed. 


{250  u.  s.  isn 

PUBLIC    SERVICE    CO.    OF   NORTHERN 
ILLINOIS  T.  CORBOY,   DralDsge  Com'r, 


No.  258. 

1.  Statis  e=3l91(2)— IifUDNrrr  tbou  Swr— 

Enjoiniko    Statx    OmcxB  —  Enfoboiro 

State  Law. 

Though  a  state  may  not  be  saed  without  Its 

eoMcnt,  a  state  officer  actiog  under  color  of  bia 

official  autbority  maj  be  enjoined  tram  cairry- 

ing  into  effect  a  stele  law  till  determfnatioii  of 

Its  claimed  repugnancy  to  federal  Constitution. 

Z  CoDBTS  «=508(1)  —  FEnsBAi.  Couara  — 
Statiko  Fboceedikos  in  State  Cocbt, 
Suit  to  enjoin  state  officer  carrying  Into  ef- 
fect judKment  of  stats  court  is  not  one  within 
Judicial  Code,  i  266  (Camp.  St.  {  1242),  probib- 
iting  granting  of  injunction  in  federal  court  to 
stay  proceedings  in  court  of  state;  this  apply- 
ing only  to  exerdee  of  judicial  power. 

8.  CotTBts  «=>385(4)— SuPSEUK  Coubt—Di- 
BEOT  Apfiai/— Questions  CoitsinsRABLE. 
The  Supreme  Court,  on  direct  appeal  from 
District  Court  on  the  question  of  Jarisdiction  □( 
the  lower  court  as  a  federal  court,  cannot  con- 
sider questions  of  general  principles  of  comity 
or  of  adequacy  of  bilL 


Suit  by  the  Public  Service  Company  of 
Northern  Illinois  against  Stephen  B.  Corboy, 
Drainage  Commissioner.  Bill  dismissed,  and 
complainant  appeals.  Beversed  and  re- 
manded. 


Messrs.  Bucll  McEeever,  William  G.  Beole^ 
and  Gilbert  E.  Porter,  all  of  Chicago,  IlL, 
and  Charles  W.  Smith,  for  appeUant 

Uessrs.  John  H.  GUIett,  of  Hammond.  Ind., 
Frank  B.  Pattee,  of  Crown  Point,  Ind.,  and 
Randall  W.  Bums,  of  Chicago,  UL.  tor  ap- 
pellee. 

*Mr.  Chief  Justice  WHITE  delivered  ttw* 
opinion  of  tbe  court 

An  "act  concerning  drainage,"  passed  In 
Indiana  In  1907  (Laws  190T,  c.  252},  briefly 
outlined  Is  as  follows :  (1)  It  authorized  tbe 
appointment  by  the  county  commls^onere  of 
each  county  of  an  officer  called  a  drainage 
commissioner  and  made  the  county  surveyor 
also  ex  officio  such  an  officer.  (2)  It  em- 
powered a  deDned  circuit  court  on  tbe  pe- 
tition of  private  landowners  or  of  mnnlclpnl 
or  other  public  tmdiea  representing  pnblic 
ownership,  to  establish  a  drainage  district 
and  to  autboriie  the  carrying  out  In  such 
district  of  the  work  petitioned  for,  and  gave 
tbe  court  autbority  to  appoint  an  additional 
drainage  commissioner,  tbe  three  being  di- 
rected to  aid  the  court  to  tbe  extent  by  it 
desired  in  securing  data  concerning  tbe  ques- 
tions required  to  be  passed  upon  In  disposing 
of  tbe  petition.  (3)  To  accomplish  tbe  pms 
poses  of  the  statute,  personal  notice  to 
known  property  taotders  and  notice  by  pub- 
lication to  those  unknown  was  exacted,  and 
tbe  court  was  empowered  to  reject  tbe  whole 
suggested  scheme  or  to  antborlze  such  parts 
*of  it  as  might  be  deemed  best,  or  to  devise  • 
and  sanction  a  new  plan.  (4)  As  to  any  plan 
wblcb  It  authorized,  tbe  court  was  empower- 
ed to  provide  for  the  cost  of  tbe  work  by  dis- 
tributing tbe  amount  upon  the  basis  of  the 
benefits  to  be  received  and  tbe  burdens  to  re- 
sult to  each  landowner.  (5)  It  autborized 
the  designation  by  the  court  of  one  of  the 
drainage  commlesioners,  or,  if  it  deemed 
best  ot  any  other  resident  of  tbe  district  to 
carry  into  execution  under  the  general  super- 
vision of  the  court  any  work  authorized,  with 
power  to  cootract  and  subject  to  accounta- 
bility to  tbe  court  as  the  work  progressed 
and  at  Its  conclusion. 

The  Little  Calumet  river,  rlsbig  In  tbe 
state  of  Indiana,  flows  In  a  westerly  direc- 
tion across  Porter  and  Lake  counties  In  that 
state  into  Cook  county.  111.,  wltbin  whose 
boundaries  It  commingles  with  tbe  Grand 
Calumet  which  empties  into  Lake  Hlchigau. 

After  proceedings  under  the  statute,  th» 
drcolt  court  of  Porter  county,  In  May,  1911, 
establlsbed  a  drainage  district  In  Porter  and 
Lake  counties  and  outhorized  the  construc- 
tion of  a  dltcb  to  proceed  from  the  IJtU» 
Calumet  river  in  a  northerly  direction  to 
Lake  Michigan.  This  action  oC  the  court 
was  taken  to  the  Supreme  Court  of  Indiana 
and  there  afllrmcd  (Lake  Shore  &  M.  S,  R. 
Co.  V.  Clough,  182  Ind.  178,  1(H  N.  E.  975,. 
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ceedingt  in  aa;  court  ot  a  state,  except  In  cMMg 
wbete  such  Injunctfon  *ma;  be  aathorlxed  by* 
any  law  relating  to  proceedinea  is  banliraptcr.'' 


IOC  N.  E.  SOS),  and  on  error  from  this  court 
VM  also  Bfflrmed  (242  D.  8.  87E>,  ST  Sup.  CL 
144,  61  E^  Ed.  374). 

Before  work  on  the  ditch  was  commenced, 
however,  tbe  appellant,  an  Illinois  corpora* 
tloQ  which  was  not  a  party  to  the  proceed- 
ings to  estoblish  the  district,  brought  this 
enit  against  Gorboy,  tbe  drainage  commis- 
sioner appointed  by  the  court  to  do  tbe  work, 
to  enjoin  the  execution  of  tbe  same.  The  re- 
lief prayed  was  based  on  the  ground  that  tbe 
effect  of  the  dttch  would  be  to  draw  off  from 
tbe  Little  Calumet  rlrer,  an  Interstate 
fltream,  such  a  quantity  of  water  as  to  seri- 
Sously  dtmlnlsb  the  flow  In  that  river  and 
;  thereby  practically  cripple.  If  not  destroy, 
*the  capacity  of  petitioner  to  continue  to  op- 
erate a  plant  for  the  production  of  electrical 
energy  established  and  owned  by  It  on  the 
banks  of  the  Little  Calumet  in  Cook  county, 
111.  It  was  alleged  that  the  right  to  have 
tbe  river  flow  In  Its  normal  volume  was  a 
property  rlgbt  enjoyed  by  petitioner  under 
the  law  of  Illinois,  protected  by  the  Consti- 
tutions both  of  the  state  and  of  the  United 
States,  and  which  therefore  could  not  be  Im- 
paired or  taken  away  without  depriving  the 
petitioner  of  property  in  violation  of  due  pro- 
cess of  law  as  afforded  by  both  ConstltutionB. 
The  court,  being  of  oplidon  that  the  relief 
prayed  was  prohibited  by  section  2S5  of  the 
Judicial  Code  (Act  Uarch  3.  1911,  c.  231,  36 
Stat  1162  [Comp.  St.  |  1242]),  dismissed  the 
bill  for  want  of  jurlsdlctloQ.  The  case  Is 
here  by  direct  appeal  on  that  Qoestlon  alone. 
[1]  Although  a  state  may  not  be  sued  with- 
out its  consent,  nevertheless  a  state  ofllcer 
acting  under  color  of  bis  official  authority 
may  be  enjoined  from  carrying  Into  effect  a 
state  law  asserted  to  be  repugnant  to  the 
Constitution  of  the  United  States,  even 
though  such  tnJnncdOD  may  cause  tbe  state 
law  to  remain  Inoperative  until  the  constitu- 
tional question  Is  Judicially  determined.  The 
doctrine  is  elementary,  but  we  refer  to  a  few 
of  the  leading  cases  by  which  It  is  sustained : 
Pennoyer  v.  McConnaughty,  140  U.  8. 1,  »,  11 
Snp.  Ct  699,  3S  L.  Ed.  363;  Began  v.  rarm- 
ers-  Loan  k  Trust  Co.,  164  D.  8.  362,  392,  14 
Snp.  Ct  1047,  38  L.  Ed.  1014;  Ex  parte 
Toung,  209  n.  8.  123,  152,  28  Snp.  CL  441, 
62  U  Ed.  714,  13  L.  B.  A.  (N.  S.)  932,  14  Ann 
Ctts.  761;  Prentla  v.  Atlantic  Coast  Line,  211 
D.  8.  210,  230,  29  Sup.  Ct.  67,  S3  L^  Ed.  160 ; 
Home  Tel.  &  Tel.  Co.  r.  Los  Angeles,  227  V. 
8.  27S,  33  Sup.  Ct  312,  57  L.  Ed.  SIO;  Ureene 
T.  Loolaville  &  Interurban  B.  B.  Co.,  244  U. 
8.  499,  506.  37  Sup.  Ct  673,  61  L.  Ed.  1280, 
Ann.  Gas.  I917E,  sis. 

There  was  Jurisdiction  therefore  In  the 
court  below  as  a  federal  court  to  afford  ap- 
propriate relief  unless  the  want  of  power 
resulted  from  the  prohibition  ot  section  265 
of  the  Judicial  Code,  which  Is  as  follows : 


la  Prentis  v.  Atlantic  Coast  Line,  211  n. 
8.  210,  29  Sup.  Ct  67,  53  L.  Ed.  150,  the  facts, 
briefly  stated,  were  these :  By  the  Constitu- 
tion and  laws  of  Virginia  the  Corporation 
Commission  of  that  state  was  constituted  a 
court  and  was  authorized  in  that  capacity  to 
establish  railroad  rates  and  to  enforce  them. 
The  auttkorlty  thus  conferred  was  exerted 
and  the  Jurisdiction  of  a  court  ot  tbe  United 
States  was  Invoked  to  enjoin  the  commission 
from  enfordng  tbe  rates  so  fixed  on  tbe 
ground  that  to  put  tbem  In  operation  would 
amount  to  a  conflscatlon  ot  the  property  of 
tbe  railroad,  and  hence  would  be  repugnant 
to  the  ConsdtutlOQ  of  the  United  SUtes. 
The  power  to  afford  relief  was  challenged  on 
the  ground  that,  as  the  Corporation  Commis- 
sion was  a  court  under  the  Constitution  and 
law  of  tbe  state.  Its  proceedings  could  not 
be  stayed  by  a  court  of  tbe  United  States 
because  of  the  prohibition  of  section  265  oC 
the  Judicial  Code.  It  was  held,  however, 
that  as  the  power  to  flx  rates  was  l^lslatlre, 
and  not  Judicial,  the  prohibition  bad  no  ap- 
plication, and  the  Injunction  prayed  was 
granted. 

In  Simon  v.  Southern  Railway,  236  V.  S. 
lis,  3S  Sup.  Ct  25S,  Gd  L.  Ed.  492,  suit  was 
brought  in  a  court  of  the  United  States  by 
the  railway  company  against  Simon  to  en- 
join the  enforcement  ot  a  Judgment  whicb 
bad  be«i  rendered  In  a  state  court  in  favor 
ot  Simon  and  against  tbe  railway  company 
on  the  ground  of  want  of  notice  and  fraud. 
Asserting  that  to  grant  the  relief  would  be 
to  stay  proceedings  In  the  state  court,  tbe 
Jurisdiction  was  disputed,  based  upon  tbe 
prohibition  of  tbe  section  previously  quoted. 
The  Jurisdiction  was  upheld  and  It  was  de- 
cided that,  although  the  prohibition  might 
have  prevented  the  granting  of  an  injunc- 
tion staying  proceedings  before  the  Judgment 
was  rendered,  It  did  not  so  operate  after  tbe 
entry  of  the  flnal  Judgment  because  "when 
the  litigation  has  ended  and  a  final  Judgment 
has  been  obtained— and  when  the  plaintiff  § 
endeavors  *to  use  such  Judgment — a  new  ■ 
state  of  facts  not  within  the  language  of  the 
statute  may  arise."  Tbe  execution  ot  tbe 
Judgment  was  therefore  enjoined. 

This  conclusion  was  sustained  by  tbe  text 

I  elucidated  by  the  purely  remedial  pur- 
poses intended  to  be  accomplished  by  its  en- 
actment Tbe  court  thus  stated  the  origin 
of  the  statute  as  Illustrative  of  its  remedial 
scope  (236  U.  &  123,  124,  35  Sup.  Ct  258,  08 
,.  Sd.  492): 

"^n  1798,  when  that  statute  was  adopted  (1 
Stat  SS4),  courts  of  equity  had  a  wetl-recognlMd 
power  to  ivue  writs  of  injunction  to  stay  pro- 
ceedings pending  in  court  in  order  to  avoid  a 
muldplidty  of  nits,  to  enable  the  defendant  to 
avail  himself  of  equitable  detensM  and  the  like. 
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Xt  wM  alM  traa  that  tbt  coorts  of  cquitr  of  one 
sUte  or  countr;  could  enjoin  ita  own  citiMtia 
from  ptosecDtiiig  aoitB  in  uiother  state  or  coan- 
tef.  Cola  T.  Cniudnfliam,  133  U.  S.  107  [10 
Sup.  Ct  2e&,  3S  L.  Ed.  E38].  Tbii,  of  course, 
often  gaTe  rlae  to  irrltatiiig  controverslea  be- 
tween  the  courta  tbemselrea  which  could,  and 
aometiniea  did,  iaaue  contradictor;  lojunctloDa. 
"On  prindplea  irf  comity  and  to  avdd  audi 
Inevitable  coi^icta  the  act  of  1798  waa  paaaed." 

Be  tills  aa  It  may.  It  la  certain  that  the 
piohlbitlona  which  the  statata  Imposea  se- 
cure only  the  right  of  state  courta  to  exert 
their  Judicial  power;  that  la,  a  power  called 
Into  play  alone  between  parties  to  a  contro- 
reray,  and  the  operation  of  which  power 
whoi  exerted  woa,  from  the  very  fact  that  It 
was  Jndldal,  confined  to  the  parties,  their 
duties.  Interests  and  prcq:«rt7.  In  other 
words,  to  a  power  falling  within  the  gener- 
al limitation  of  things  Jndidel  as  demarked 
by  the  great  distlnctltm  between  legislative, 
executive  and  Judicial  power  upon  which  the 
Constitution  was  framed.  Thla  la  the  neces- 
sary result  of  the  ruling  In  the  Frentls  Case, 
by  which  It  Is  made  certain  that,  although  a 
state  may  have  power  to  confer  upon  Its 
courta  such  authority  aa  may  be  deemed  ap- 
•  proprlate,  it  cannot  by*the  exertion  of  such 
aright  draw  Into  the  Judicial  sphere  powers 
"which  are  intrinsically  legislatlTe  and  ex- 
ecutive or  both,  and  thus  bring  the  exercise 
of  such  powers  within  the  scope  of  the  prohi- 
bition of  the  statute,  with  the  result  of  de- 
priving the  courts  of  the  United  States  to 
that  extent  of  their  omnipresent  authority  to 
enforce  the  Constitution. 

It  follows  necessarily,  therefore,  that  al- 
though the  Constitution  did  not  limit  the 
power  of  the  states  to  create  courts  and  to 
confer  upon  them  such  authority  as  might 
be  deemed  best  for  state  purposes,  that  right 
could  not,  by  its  exertion,  restrain  or  limit 
tbe  power  of  the  courta  of  the  United  States 
by  bringing  within  the  state  Judicial  authori- 
ty subjects  whidi  in  their  conatitutlMial 
sense  were  nonjudicial  in  character,  and 
therefore  not  within  the  implied  or  express 
limitation  by  which  courts  of  the  United 
States  were  restrained  from  staying  Judicial 
proceedings  in  state  courts.  To  hold  to  the 
contrary  would  be  in  large  measure  to  rec- 
ognize that  the  exertion  of  the  authority  of 
tbe  courts  of  the  United  States  was  depend- 
ent, not  uptm  tbe  nature  and  character  of  the 
subject-matter  with  which  they  are  called 
upon  to  deal,  but  merely  upon  a  state  claaaifi- 
cation. 

This  conclurion  renders  It  unnecessary  to 
consider  whether  the  ccmstructlon  of  the 
ditch  under  the  authority  of  the  state  stat- 
Tite^  isolatedly  considered,  could  be  regarded 
as  a  Judicial  proceeding  within  the  meaning 
of  tbe  statute,  or  whether,  putting  that  view 
aside  under  the  assumptlcHi  that  tbe  pro- 
ceedings were  Jadlclal,  the  order  for  con- 


struction could  be  treated  as  final  and  for 
tbat  reason  alone  capable  of  being  stayed, 
within  the  ruling  of  Blmon  v.  Bailway. 

[3]  Tbe  arguments  at  bar  pressed  upon  our 
attention  considerations  based  upon  the  as- 
sumed application  of  general  principles  of 
comity,  but,  as  on  this  direct  appeal  we  btve 
power  alone  to  consider  questions  of  tbe  ju- 
risdiction of  the  court  below  as  a  federal* 
court,  they  are  not  open  to  onr  *consIdera-" 
Uon.  Louisville  Trust  Go.  v.  Enott,  191  U.  8. 
22S,  24  Sup.  Ct.  IIB,  48  K  Ed.  168.  TtalB, 
moreover,  puts  out  of  view  the  argument  ad- 
vanced concerning  the  adequacy  of  the  av^- 
meuts  of  tbe  bill  to  Justify  relief,  since  that 
subject  necessarily,  for  Oie  reasons  stated, 
must  be  left  to  the  conslderatloa  of  the 
court  below  when  It  exerdsea  Jurisdiction 
of  the  cause. 

Our  order,  therefore.  Is  that  the  decree  be 
reversed  and  tbe  case  be  remanded  for  far- 
ther proceedings  in  conformity  witb  this 
opinion. 

Reversed. 


(m  V.  s.  mt 
PARKER,    Soperintendent    of   Five    ChUIsed 
Tribes  et  oL  V.  RICHARD  et  aL 

CArgaed  April  24,  1919.    Decided  June  2,  I9tB> 

Nob.  813  and  Q68. 

L  IsDuna  ^=16<3)— Lards  —  Aixothents 
— RxOTBicnoiT  OH  Alibnatioh— Ikhxbit- 
AiTCx     BT     Full-Blood     InDtuts  —  Oii> 

Within  provision  of  an  oil  lease,  given  on 
land  of  a  fuU-blood  Creek  sllottce  with  approv- 
al of  Secretary  of  the  Interior,  under  suthmi- 
ty  of  Act  May  27,  1908,  {  2,  that  Kuperviaion  of 
the  lease  by  the  Secretary  should  cease  in  the 
event  of  restriction  on  alienatioD  of  the  land 
being  removed,  such  restriction,  continuing  np 
to  allottee's  death,  was  not  thereby  removed, 
but  only  qualified,  his  heir  being  a  full-blood 
Indian ;  provision  of  section  9,  that  death  of 
an  aUottee  shall  remove  all  lestriction  on  alleo- 
adon  of  his  land,  being  controlled  by  the  pro- 
viso tbat  no  conveyance  of  any  interest  of  any 
full-blood  Indian  heir  In  ludi  land  Bhall  be  valid 
unless  approved  by  tbe  court  having  Jurisdlctioa 
of  settlement  of  the  deceased  allottee's  eataMi 

2.  IifniARB  ^=>16(3)  —  Allottxd  Lands  — 
On.  Leabis — SuFEBViBioif  nT  Secbetabt  or 

TBI   IltTIKIOB. 

Supervisory  authority  of  Secretary  of  In- 
terior over  royalties  under  oil  lease  of  fnll- 
blood  Indian  allottee's  land,  made  under  Act 
May  27,  1908,  |  2,  continnea  after  death  tit 
aUottee  leaving  a  full-blood  Indian  heir;  It 
naturally  falling  to  him,  nnder  Rev.  St  H  441. 
4S3  (Comp.  St  11  eSl,  718),  In  the  absence  of 
some  provision  to  the  contrary,  and  none  sndi 
appearing  in  the  leasing  provision,  or  in  the 
proviso  to  section  9,  Act  May  27,  1908,  as  to 
sale  of  tbe  land  by  tbe  belr  wltb  approval  of  the 
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Appeals  from  tbe  IFnlted  Statee  Clrcnlt 
-Gonrt  of  Appeals  for  tne  El^tb  Circuit. 

Salt  bf  Bastinan  Rl«±ard  and  another,  ad- 
ministrators, aKainat  Gabe  E.  Parker,  Super- 
intendent of  tbe  Five  Civilized  Tribes,  and 
anoUier.  From  adverse  decrees  of  tlie  Cir- 
cuit Court  of  Appeals  (BIcbard  r.  Parker, 
24S  Fed.  330,  157  C.  C.  A.  S22;  267  Fed.  SM), 
■on  appeals  from  tbe  District  Court,  defend- 
«Dts  appeal    Reversed. 

Ur.  Assistant  Attorney  General  Eearful, 
for  appellants. 

Messrs.  Britton  H.  Tabor    and  James  B. 

•  Lucas,  botb  of  Cbecotah,  OkL,  for  appeUeea. 

•  "Mr.  Justice  VAN  Din^ANTEB  deUvered 
tbe  opiDloD  of  tbe  Court 

Tbls  Is  a  salt  to  enjoin  two  representatives 
«f  the  Secretary  of  the  Interior^the  Snper- 
Intendeot  and  tbe  cashier  of  tbe  Five  Clr- 
lllzed  Tribes — from  collecting  future  royal- 
ties on  an  oil  and  gas  lease  of  land  allotted 
to  a  Creefe  Indian  and  to  compel  tbem  to 
surrender  royalties  already  collected.  In  the 
District  Court  there  was  a  decree  for  the  de- 
fendants, which  the  Circuit  Court  of  Appeals 
reversed,  one  Judge  dissenting  (Ridiard  v. 
Parker),  245  Fed.  330,  167  C.  C.  A.  622.  Tbe 
District  Court  then  complied  with  tbe  man- 
date by  entering  a  decree  for  the  ptalntlSs, 
and  tbls  tbe  Circuit  Court  of  Appeals  de- 
clined to  disturb.  267  Fed.  900.  Appeals 
-from  the  decisions  of  tbe  latter  tsing  tlie 
case  here. 

[1]  The  questions  to  be  considered  ar« 
whether  the  land  covered  by  tbe  lease  Is 
land  from  nblch  restrictions  on  alienation 
faave  been  removed,  and  whether  the  super- 
visory authority  of  the  Secretary  of  the  In- 
terior over  the  collection,  care  and  dlsburse- 
moit  of  the  royalties  has  terminated. 

ne  land  was  part  of  the  Creek  tribal 
lands  and  was  allotted  under  Act  Mardi  1, 
leoi,  c.  676.  81  Stat.  861.  and  Act  June  80. 
1902.  c.  1323,  32  Stat.  500:  tbe  allottee  bebifc 
a  minor  and  an  enrolled  Indian  of  tbe  full 
blood.  In  1012.  while  he  was  yet  a  minor, 
the  oil  and  gas  lease  was  given  by  his  guard- 
ian; tbe  lease  being  approved  by  the  court 
having  Jurisdiction  of  bis  estate  and  by  the 
Secretary  of  the  Interior.  Tbe  allottee  died 
In  1916.  while  etUl  a  minor,  and  left  his  fa- 
ther, a  full-blood  Creek  Indian,  as  bis  only 
heir.  Approximately  {280,000  In  royalties 
have  accrued  under  the  lease — part  before 
and  pert  since  the  allottee  died,  niese  roy- 
alties have  been  collected  by  the  defendants 
pursuant  to  tbe  terms  of  the  lease  and  the 
E  regulations  of  the  Secretary  of  the  Interior 

•  and  are  being  *held  by  them  In  trust  under  a 
piOTlSTon  In  tbe  regulations  whidi  authorises 
tban  to  retain  and  care  for  such  funds  "un- 
til such  time  or  times  as  tbe  payment  there- 
of U  considered  best  for  tbe  benefit  of  said 
iMMV.  or  bis  or  Iter  hrirs."    Tbt  pliintUb 


are  tbe  administrators  of  tbe  estate  of  ttaa 
deceased  allottee^ 

By  section  1  of  the  Act  of  May  27,  ISOB,  e. 
198,  35  Stat.  312,  Congress  declared  that— 

"All  allotted  lands  of  enrolled  full-bloods,  and 
enrolled  mixed-bloods  of  three-quarters  or  more 
Indian  blood,  Including  minora  ol  Bucb  degreea 
of  blood,  Hhall  not  be  subject  to  alienation,  con- 
tract to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sizth,  nine- 
teen hundred  and  thirty-one,  except  that  the 
Secretary  of  the  Interior  may  remove  such  re- 
Htrictions,  wholly  or  in  part,  under  Hucb  rules 
and  regalations  concerning  terras  of  sale  and 
disposal  of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe." 

There  was  so  such  removal  In  this  instance 
and  it  Is  conceded  that  at  the  data  of  th« 
lease  and  at  the  time  of  tbe  allottee's  death 
the  alienation  of  the  land  waa  still  restricted. 

By  section  2  of  the  same  act  Congress  de- 
clared that: 

"LeaaCB  of  restricted  lauds  for  oil,  gas  or  oth- 
er mining  purposes  *  *  •  may  be  made, 
with  the  approval  of  the  Secretary  of  the  In- 
terior, under  rules  and  regolatlona  provided  by 
tbe  Secretary  of  the  Interior,  and  not  other- 


The  lease  was  gtven  under  this  provision 
and  was  to  run  for  a  term  of  ten  years  and 
as  mnch  longer  as  oil  or  gas  might  be  found 
in  paying  quantity.  It  provided,  conform- 
ably to  the  r^utations,  that  the  Secretary  of 
the  Interior,  through  bis  representatlTes, 
should  supervise  all  operations  under  the 
lease,  that  the  royalties  thereunder  should 
be  paid  to  bis  representatives,  that,  with 
exceptions  not  material  here,  the  relations 
as  then  or  thereafter  In  force  should  btt 
deemed  part  of  the  lease,  and  that  In  tbe^ 
event  restrictions  on  alienation  should  be  re- 1 
moved  the  ■supervision  of  the  Secretary  of* 
tbe  Interior  over  tbe  lease  should  be  relln- 
qnisbed  at  once  and  all  further  royalties 
thereunder  sbonid  be  paid  to  the  lessor  or 
the  then  owner  of  tbe  lands. 

One  of  tbe  regulations  prescribed  by  th« 
Secretary  deals  with  tbe  payment  to  lessorSf 
their  guardians,  heirs,  etc,  of  moneys  col- 
lected as  royalties  by  bis  representatives  end 
^tedally  authorizes  tbe  latter,  as  before  In- 
dicated, to  withhold  such  payment  in  whole 
or  In  port  for  such  time  as  may  be  in  ao 
cord  with  the  best  interests  of  the  lessor  or 
bis  heirs.  It  is  under  this  regulation  tha^. 
tbe  royalties  already  collected  are  being  re- 
tained. Th9  record  indicates  that  a  consid- 
erable portion  of  tbem  has  been  invested  in 
interest-bearing  bonds  of  the  United  States, 
but  as  the  propriety  of  this  is  not  called  in 
question,  it  may  be  passed  wUbont  farther 
notice. 

By  tbe  act  of  iS06,  which  imposed  the  re- 
strictions on  alienation  end  contained  tbe 
tearing  provlrion.  Congress  further  declared. 
In  McdMiS: 
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•That  the  deafli  of  any  anottee  •  •  • 
■hall  operate  to  remore  all  restrictioiia  upon 
the  allenadon  of  said  allottee'i  land :  Provided, 
that  no  converance  of  any  interest  of  any  full- 
blood  Indian  heir  In  aoch  land  ^all  be  valid 
nnlesa  approved  by  the  court  having  jurUdiction 
of  the  settlement  of  the  estate  of  aald  deceased 
allottee." 

In  the  absence  of  the  proTlso  It  would  be 
very  plain  that  on  the  death  of  the  allottee 
all  restrictions  on  the  allenatloti  of  tbe  land 
allotted  to  him  were  removed.  Bot  the  pro- 
viso Is  tbere  and  cannot  be  disregarded.  It 
obviously  limits  and  restrains  what  precedes 
It  In  exact  words  it  pats  fnll-blood  Indian 
belrs  in  a  distinct  and  excepted  class  and 
forbids  any  conveyance  of  any  interest  of 
such  an  beir  In  such  land  unless  it  be  ap- 
proved by  the  court  named.  In  other  words, 
B8  to  that  class  of  heirs  the  restrictions  are 
not  removed  but  mertiy  relaxed  or  qualified 
to  the  extent  of  sanctioning  such  convey- 
g  onces  as  receive  tbe  court's  approval.  Con- 
•  "veyances  witbont  Ita  approval  fall  within 
the  ban  of  the  restrictions,  niat  the  agency 
which  la  to  approve  or  not  is  a  state  court 
Is  not  mateilaL  It  la  the  agency  selected 
by  Congress  and  the  authority  confided  to 
It  la  to  be  exercised  In  giving  effect  to  the 
will  of  Congress  In  respect  of  a  matter  with- 
in its  controL  Thus  In  a  practical  sense  tbe 
court  la  exercising  that  authority  acts  as  a 
federal  agency;  and  thla  is  recognized  by 
the  Supreme  Court  of  the  state.  Marcy  v. 
Board  of  Commissioners,  46  OkL  1,  144  Pac. 
611.  Plainly,  tbe  restrictions  have  the  same 
force  and  operate  In  the  same  way  as  if 
Congress  bad  selected  another  agency,  ex- 
clusively federal,  such  as  the  Superintendent 
of  the  Five  Civilized  Tribes. 

In  cases  presenting  the  qnestlon  whether 
lands  Inherited  from  allottees  by  full-blood 
Indian  heirs  are  freed  from  restrictions  by 
section  9,  and  thus  brought  within  another 
provision  in  the  same  act  declaring  that  land 
"from  which  restrictions  have  been  or  Aail 
be  removed"  shall  be  taxable  and  subject  to 
other  civil  burdens,  tbe  Supreme  Court  of  the 
state  and  the  federal  court  of  that  district 
have  both  held  that  under  the  proviso  such 
land  remains  restricted  In  the  hands  of  tbe 
full-blood  heirs,  and  so  Is  not  within  the  tax- 
ing provision.  Marcy  v.  Board  of  Commis- 
sioners,    supra;     United    States    v.    Shock 

(c.  c.)  187  Fed.  am 

Entertaining  a  like  view  of  tbe  proviso,  we 
conclude  that  the  land  covered  by  tbe  lease 
Is  still  restricted  land. 


[1]  As  to  tbe  other  questloD  Uils  Is  th»- 
sltuatlon: 

Under  the  act  of  1903,  as  already  Rhown, 
leases  of  "restricted  lands"  for  oU  and  gas 
mining  may  be  made  with  tbe  approval  of 
the  Secretary  of  the  Interior,  under  regula- 
tlons  prescribed  by  him,  "and  not  other- 
wls&"  l^e  present  lease  was  made  and  ap- 
proved under  thot  provisloa  Tbe  land  was 
then  restricted  and  the  restrictions  have  not 
since  been  removed.  Thus  the  event  which 
the  regulations  and  the  lease  declare  shall 
terminate  the  supervision  by  the  Secretary* 
of  the  Interior  of  the  'collection,  care  and  dls-  • 
bursemeht  of  the  royalties  has  not  occurred. 
Nor  has  the  occasion  for  some  supervision 
disappeared.  The  heir  Is  a  full-blood  Indian, 
as  was  tbe  allottee,  and  is  regarded  by  the 
act  as  In  need  of  protection,  as  was  the  al- 
lottee. In  the  absence  of  some  provision  to- 
the  contrary  the  supervision  naturally  falls 
to  tbe  Secretary  of  the  Interior.  B.  S.  {{■ 
441,  463  (Comp.  St.  »  681.  718);  West  v. 
Hitchcock,  205  U.  S.  80,  85,  27  Sup.  CL  423, 
CI  L.  Ed.  718.  And  see  CathoUc  Bishop  of 
Nesqually  v.  Gibbon,  168  U.  S.  155,  166,  15- 
Sup.  CL  779,  39  L.  Ed.  831.  There  Is  noth- 
ing to  the  contrary  In  the  leasing  provisloo- 
or  In  any  other  of  which  we  are  aware. 
True,  it  is  possible  noder  the  proviso  in  sec- 
tion 9  for  the  heir,  if  the  court  approves,  to 
sell  and  convey  his  Interest  in  the  land.  But 
that  has  not  been  done,  and  it  well  may  be- 
that  the  heir  will  remain  the  owner  until  tbe 
restrictions  expire  In  regular  course — Aprit 
26,  1931.  Itiere  Is  nothing  in  the  proviso  In- 
dlcathiK  that  It  is  intended  In  tbe  meauthno- 
to  take  from  the  Secretary  or  to  commit  to 
the  court  the  supervision  of  matters  pertain- 
ing to  the  lease  or  the  royalties.  A  purpose 
(o  do  that  doubtless  would  be  plainly  ex- 
pressed. 

In  this  situation  we  think  the  authority  of 
the  Secretary  of  the  Interior  to  supervlse- 
the  collection,  care  nod  disbursement  of  thft 
royalties  has  not  terminated. 

Criticism  is  made  of  some  of  the  regula- 
tions, but  all  that  are  material  here  seem  to- 
be  well  within  the  limits  of  the  Secretary's 
authority,  and  the  acts  of  his  represents  tlTe» 
In  respect  of  the  lease  and  the  royalties,  et> 
far  as  questioned  here,  seem  to  be  well  with- 
in the  regulations. 

It  results  that  tbe  original  decree  In  th» 
District  Court  was  right  and  should  stand, 
and  that  the  second  decree  In  that  court  and 
those  In  the  Circuit  Court  of  Appeals  must 
be  reversed. 

Decrees  reversed. 


>v  Google 


(Arga«d  April  28, 191S.    Decided  June  2. 1B19.) 

Mo.  776. 
CoiniEBCK  <=9l6— GoumxBRmKO  Bnu  of 

Ladiho — Irtebstatx  ComaBci. 
Power  of  GoDcren,  under  Conat.  art  1,  |  8, 
to  regulate  foTcign  and  intentate  commem  and 
to  make  all  laws  necessar;  and  proper  for  car- 
rying  into  execution  auch  power,  includes  the 
power,  exercised  in  Act  Aug.  29,  1916,  t  41 
(Comp.  St.  1  SOMu),  to  penalite  counterfeiting 
and  nse  of  a  fictitiona  bill  of  lading,  where  there 
waa  no  actual  or  contemplated  commerce; 
commerca  beiut  Intertered  with  br  *o^  u> 
Inatrument, 

Mr.  Juadce  Pitneri  dlwentiiig. 


Angnist  Ferger  and  others  wi 
for  counterfeiting  And  uttering  Interstate 
commerce  bills  of  lading.  Demnrrer  to  In* 
dlctmeDt  was  sustained  <2S6  Fed.  38S).  and 
the  United  States  brings  error.  Beversed 
and  remanded. 

Mr.  Assistant  Attomer  Oeneral  Brown,  for 
tbe  Dntted  States. 

Mr.  Charles  E.  Hughes,  of  New  York  dtf, 
a  for  defendants  In  error. 

"    'Mr.  Chief  Justice  WHITE  deUvered  the 
opinion  of  the  Court. 

The  24  counts  of  the  Indictment  In  this 
case  were  concerned  with  the  commlBsion  of 
acts  defined  as  criminal  and  punished  by  the 
forty-first  section  of  the  Act  of  August  29, 
1916,  entitled,  "An  act  relating  to  blUs  of 
lading  in  interstate  and  foreign  commerce." 
89  Stat.  638,  H4,  c.  41S  (Comp.  St  I  e6(Mn). 

m  the  first  count  It  was  charged  that  the 
accused,  in  violation  of  the  section,  on  or 
about  the  14th  daj  of  August,  1917,  in  Cln- 
elnnati,  Ohio— 

"did  *  •  •  feloulouol;,  and  with  Intent  to 
defraud,  falsel;  make,  forge,  and  counterfeit 
and  aid  and  aauat  in  felonloualy  making,  forg- 
ing, and  counterfeiting,  a  certain  bill  of  lading 
purporting  to  represent  EoodB  received  at  Foun- 
taintown,  in  the  state  of  Indiana,  for  etiipmcnt 
to  Cindanati,  in  the  lUte  of  Ohio,  and  to  ut- 
ter and  publiah  and  aid  and  aasiit  in  uttering 
and  publiahing  aucb  falael;  made,  forged,  and 
counterfeited  bill  of  lading,  then  and  there  know- 
ing the  same  to  be  falsely  made,  forged,  end 
counterfeited.    •    •    • " 

A  copy  of  the  fabricated  bill  of  lading  was 
reproduced  in  the  count  It  was  negotiable 
In  form,  following  the  standard  approved  by 
the  Interstate  Commerce  Commission  (Order 
No.  7S7,  June  27.  1908).  The  bill  acknowl- 
edged the  receipt  by  tbe  Cindnnatl,  Hamil- 
ton A  Dayton  Railway  Company  of  com  in 
bulk  at  a  designated  place  In  Indiana,  ship- 


ped to  Cincinnati  to  the  order  of  the  shipper, 
and  with  directions  to  noti^  a  person  nam-  § 
ed.     It  contained  all  the  'earmarks  which  • 
would  have  been  found  In  a  genuine  bill  of 
lading. 

The  second  count  charged  the  knowing, 
willful,  and  felonious  uttering  of  the  bill  of 
lading,  and,  with  criminal  Intent  and  knowl- 
edge, obtaining  money  on  It  from  the  Second 
National  Bank  of  Cincinnati  by  using  it  as 
collateral. 

These  flrst  2  counts  are  types  of  the  re- 
maining 22,  except  that  the  latter  dealt  with 
11  other  bills  of  lading  as  to  each  of  which 
there  were  2  counts,  charging  In  tbe  exact 
words  used  In  the  first  and  second  counts,  on 
tbe  one  hand  the  felonious  fabricating  and 
uttering  of  a  bill  of  lading,  and  on  the  other 
hand  the  ottering  and  obtaining  on  tbe  same 
bill  of  money  from  the  Second  National  Bank 
of  Cincinnati 

TbeTB  was  a  motion  to  quash  all  tbe  counts 
baaed  upon  alleged  defects  in  pleading  witb 
which  we  are  not  concerned,  and  by  demnr- 
rer th«  failure  of  the  indictment  to  charge 
an  offmse  was  asaerted  on  these  grounds: 

"First  That  said  Act  of  Congress  •  •  • 
approved  August  20,  1916,  is  uneonstitudonal 
and  void,  especially  section  41  of  said  act  in  so 
far  as  it  attempts  to  moke  it  a  crime  and  pun- 
ish any  person  who  forges  or  couuterfeita  a  bill 
of  lading  where  no  Bblpmeut  from  one  state  to 
another  is  made  or  Intotded. 

"Second.  That  said  act  can  only  apply  to  bills 
of  lading  representing  actual  shipmeuts  of  mer- 
chandise or  commerce  between  the  states.  If 
it  ia  intended  to  apply  to  wholly  fictitious  ship- 
ments it  Is  nnconatitutional  and  void  so  far  a* 
said  fictitious  shipments  are  concerned,  becanse 
the  power  of  Congress  to  legislate  upon  thl» 
subject  matter  Is  based  wboUy  and  solely  upon 
the  commerdsl  danae  of  the  Constitution,  and 
if  there  ts  no  commerce,  there  is  no  Jnrladic- 
tlon." 

The  demurrer  was  sustained  and  all  the 
counts  in  the  Indictment  were  dismissed  (2S6 
Fed.  388).    The  court  said:  9 

*"It  was  agreed  in  the  argument  and  assumed  • 
in  the  briefs  of  counsel  that  the  so-called  bills 
of  lading  were  fictitious,  in  that  there  woa  no 
actual  consignor  or  coneignee  and  that  they  did' 
not  relate  to  any  shipment  or  attempted  ship- 
ment of  com  whataoever.  This  fact  bo  agreed- 
upon  in  open  court  is  to  be  read  into  the  in- 
dictments." 


"Tbeae  bogus  bills  of  lading  were  nothing  but 
pieoGS  of  paper,  frandulcntiy  inscribed  to  rep- 
reaent  a  real  contract  between  real  people  and 
tbe  actual  receipt  of  goods  for  interstate  ship- 
ment. •  •  •  That  they  were  inscribed  so  a» 
to  purport  to  relate  to  luteratate  shipments  waa 
nothing  else  then  a  fraud  upon  such  persona  aa 
innocentiy  took  them,  oa  collateral  or  other- 
wise.    The  execution  of  them  and  their  uae  for 
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obtdnlDf  money  under  ftlae  pretense*  wu  noth- 
ing other  than  a  crime  of  a  kind  cognixable  b? 
the  crfminal  legialatioii  of  the  eta  tea,  and  a  mat- 
ter with  which  the  Congreea,  in  the  ezerciee 
■at  Ita  power  to  regulate  commerce,  la  not  con- 

And  upon  tbeee  premtsee,  after  rerrtewlns 
wbat  were  deemed  to  be  tbe  coDtrolllng  au- 
thorities, it  was  condaded  tbat  tbe  case — 

"must  be  dedded  in  favor  of  the  dcfendanta, 
and  tbe  holding  made  that  the  Congreaa  baa 
not  tbe  power,  nnder  the  commerce  daaM,  to 
preecribe  a  ponlsbment  nnder  tbe  drcnmstancea 
«f  tbia  case,  and  if  the  Congreaa  haa  aought  to 
do  so,  tbe  attempt  li  futile,  becanee  wttbont  ao- 
thoritj." 

Despite  tbe  hjpoQietlcKl  Carm  Im  wUcli 
Uilfl  conclDsloii  la  expressed,  the  context  of 
the  opinion  makes  It  certain  that,  reading 
the  facts  charged  in  tbe  Indictment  In  the 
light  of  the  admlBBions  made  at  tbe  argu- 
ment, the  court  construed  the  section  of  the 
statute  as  embracing  such  acts  and  decided 
that  as  tbDB  construed  It  was  void  for  repug- 
nancy to  the  Constitution. 
At  the  ontset  confusion  in  considering  tbe 
e  issue  may  result  unless  obscority  begotten  by 
•  tbe  form  In  which  the  'contention  is  stated  be 
dispelled.  Thus  both  in  the  pleadings  and 
In  tbe  contention  as  summarised  by  the  court 
below  It  la  insisted  that,  as  there  was  and 
could  be  no  commerce  In  a  fraudulent  and 
flcUUous  bill  of  lading,  therefore  the  power  of 
Congress  to  regnlate  commerce  could  not  em- 
brace such  pretended  bill.  But  this  mletak- 
«nly  assumes  tbat  the  power  of  Congress  la 
to  be  necesBarily  tested  by  the  Intrinsic  ex- 
istence of  commerce  in  the  particular  snbject 
dealt  with,  Instead  of  by  tbe  relation  of  tbat 
-subject  to  commerce  and  Its  ettect  upon  It. 
We  say  mistakenly  assumes,  because  we 
think  It  dear  that  If  the  proposition  were 
«nstalned  It  would  destroy  the  power  of  Con- 
irees  to  r^ulate,  as  obTtonsl;  tbat  power.  If 
It  Is  to  exist,  must  Include  tlie  anthorlty  to 
■deal  with  obatructtons  to  Interstate  com- 
merce (In  re  Debs.  1R8  IT.  B.  S64,  ID  Sup.  CL 
-900,  89  L.  Bd.  1092)  and  with  a  host  of  other 
acts  which,  because  of  their  relation  to  and 
Influence  upon  Interstate  commerce^  come 
'Within  the  power  of  Oongreas  to  regulate,  al- 
though they  are  not  interstate  commerce  In 
and  of  tbemselvea.  It  would  be  superfluoTU 
to  refer  to  the  authorities  which  from  the 
foundation  of  the  government  have  measur- 
ed the  exertion  by  Oongreas  of  Its  power  to 
regulate  commerce  by  the  principle  Just  stat- 
ed, since  the  doctrine  la  elementary  and  la 
tut  an  expression  of  the  text  of  the  Constl- 
-totlon  (artlde  1,  |  8,  cl.  18).  A  case  dealing 
with  a  somewhat  dUFerent  exercise  of  power, 
<)Ut  affording  a  good  illustration  of  tbe  appll- 
■catlon  of  the  principle  to  the  subject  In 
band,  la  First  National  Bank  t.  OoIod  Trust 
Co.,  244  n.  S.  416.  ST  Styi.  Ot.  7S4,  SI  U  Od. 


1233,  L.  B.  A.  19180,  288,  Ann.  Caa.  HISO, 
1169. 

Although  some  of  the  forms  of  expression 
used  Id  the  opinion  below  might  serre  to  In- 
dicate that  tbe  error  Just  referred  to  bad 
found  lodgment  In  the  mind  of  the  court,  the 
context  ot  the  opinion  makes  it  certain  tbat 
such  was  not  the  case,  since  the  conrt  left  no 
obscurity  In  its  statement  of  the  Issue  which 
it  dedded,  saying  "They  [the  flctltions  UlLs 
of  lading]  did  not  afTect  commerce  dlrectlj^ 
or  Indirectly,    l^ey  did  not  obstruct  or  Inter- 9 
fere  *wlth  It  in  any  manner  and  bad  nothing* 
whatever  to  do  with  it,  or  witb  any  "^"Hng 
Instmmentallty  of  It" 

This  statement  not  only  dearly  and  accu- 
rately shows  tbe  question  decided,  but  also 
with  precision  and  directness  points  out  the 
single  and  simple  question  which  we  must 
consider  and  dispose  of  In  order  to  detomlne 
whether  the  conrt  below  erred  In  holdloff 
that  the  authority  of  Oongreas  to  r^nlate 
eommeroe  did  not  embrace  the  power  to  ftw 
bld  and  punish  the  fraudulent  fabrlcatloD 
and  use  of  fictitious  Interstate  bills  of  lading. 

lHat  bills  of  lading  for  the  movement  ot 
Interstate  commerce  are  Instmmentalltles  of 
that  commerce  wbidi  Congress  under  Ita 
power  to  regnlate  commerce  has  the  author- 
ity to  deal  with  and  provide  for  la  too  dear 
for  anything  but  statement,  as  manlfeoted 
not  onlV  by  that  which  Is  conduded  by  prior 
decisions,  but  also  by  the  exertion  of  the 
power  by  Congress.  Nothing  could  better  Il- 
lustrate this  latter  view  than  do  the  general 
provisions  of  the  act,  the  forty-first  secUon 
of  which  is  before  us.  See,  also,  Act  of  June 
29,  1906,  c.  3S91,  |  T,  U  Stat  684,  593  (U.  8. 
Comp.  St  SI  8604a,  8e04aa):  Act  of  June  18, 
1910,  36  Stat  646,  c  309,  I  T  (Comp.  St  | 
SDflS);  Almy  v.  California,  24  How.  109,  16 
L.  Ed.  644:  Thames  k  Mersey  Marine  Ins.  Co. 
V.  United  States,  237  TJ.  S.  19.  26.  33  Sup.  Ct. 
496,  59  L,  Ed.  821,  Ann.  Cas.  1916D,  10S7; 
Atchison.  Topeka  A  Santa  T6  Railway  Co.  v. 
Harold,  241  U.  S.  371,  378,  38  Sup.  Ct.  665.  60 
L.  Ed.  1050;  Luckenbach  v.  McCahsn  Sugar 
Refining  Co..  248  U.  S.  139,  39  Sup.  Ct  S3.  63 
L.  Ed.  170:  Missouri,  Kansas  ft  Texas  Rail- 
way Co.  V.  Sealj".  248  U.  S.  363,  39  Sup.  Ct  9T, 
63  L.  Ed.  296.  That,  as  instrumentalities  of 
Interstate  commerce,  bills  of  lading  are  tbe 
etadent  means  of  credit  resorted  to  for  the 
purpose  of  securing  and  tructlQdng  the  Bow 
of  a  vast  volume  of  Interstate  commerce  up- 
on which  tbe  commercial  Intercourse  of  the 
country,  both  domestic  and  foreign,  largdy 
depends,  la  a  matter  of  common  knowledge 
as  to  the  course  of  business  of  which  we  may 
take  Judicial  notice.  Indeed,  that  audi  bills 
of  lading  and  tbe  faith  and  credit  given  to 
tbelr  genulnenesa  and  the  value  Uiey  r^r^ 
sent  are  the  producing  and  sustaining  caDoess 
ot  the  enormous  number  'of  transacttons  In" 
domestic  and  foreign  ezdtange  la  also  so 
certain  and  well  known  Uiat  we  may  nolloe 
It  without  proot 
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Wttb  Oils  sltaatlon  In  mind  the  questlan 
tbercfore  Is:  Was  tbe  court  b€low  rigbt  In 
lioldlng  that  ConEress  bad  no  power  to  pro- 
hibit and  punleh  the  fraodalent  making  of 
spurious  Interstate  bills  of  lading  as  a  means 
of  protecting  and  sustaining  the  vast  volume 
of  Interstate  commerce  operating  and  moving 
In  reliance  upon  genuine  bllls7  To  state  the 
question  Is  to  manifest  the  error  which  tba 
court  committed,  unless  that  view  la  otcf- 
come  bj  the  reasoning  by  which  the  conclu- 
sion below  was  sought  to  be  sustained. 
What  was  that  reasoning?  That  the  bills 
vers  but  "pieces  of  paper  fraudulently  In- 
scribed •  •  •  and  did  not  atlect  com- 
merce directly  or  indirectly  •  •  •  and 
had  DothlDg  whatever  to  do  with  It  or  any 
exlstiuK  Instrumentality  of  It."  But  this 
rests  upon  the  unsustainable  assumption 
that  the  undoubted  power  which  existed  to 
regulate  the  Instrumentality,  the  genuine 
bill,  did  not  give  any  power  to  prevent  the 
foandnlent  and  spurious  Imitation,  it  pro- 
ceeds further,  as  we  have  already  shown, 
upon  the  erroneous  theory  that  the  credit 
and  couQdence  which  sustains  Interstate 
commerce  would  not  be  Impaired  or  weaken- 
ed by  the  unrestrained  right  to  fabricate  and 
drcnlate  spurious  bills  of  lading  apparently 
cooceruiug  such  commerce.  Nor  Is  the  situ- 
ation helped  by  saying  that,  as  the  manufac- 
ture and  use  of  the  spurious  Interstate  com- 
merce bills  of  lading  were  local,  therefore 
tlie  power  to  deal  with  them  was  ezcluaWelT 
load,  since  the  proposition  disregards  the 
fact  that  the  spurious  bills  were  in  the  form 
of  interstate  commerce  bills  which  In  and  of 
themselves  Involved  the  potentiality  of  fraud 
as  far-reaching  and  all-embradng  as  the  flow 
of  the  channels  of  interstate  commerce  In 
which  It  was  contemplated  the  fraudulent 
.  bills  would  circulate.  As  the  power  to  regu- 
I  late  the  Instrumentality  was  coextenalTe 
■  with  interstate  com'merce,  so  It  must  be,  If 
the  authority  to  regulate  la  not  to  be  denied, 
that  the  right  to  exert  such  authority  for 
the  purpose  of  guarding  against  the  lojury 
which  would  result  from  the  making  and  use 
of  spurious  imitations  of  the  instrumentality 
must  be  equally  extensive. 

We  fall  to  understand  the  danger  to  the 
powers  of  government  of  the  several  states 
which  It  is  suggested  must  arise  from  sus- 
taining the  validity  of  the  provisions  of  the 
act  of  Congress  in  question.  On  the  con- 
trary, we  are  of  opinion  that  to  deny  the 
power  asserted  would  be  to  depart  from  the 
text  of  the  Oonstltntion  and  to  overthrow 
principles  of  Interpretation  which,  as  we 
have  seen,  have  beeu  settled  since  McCnlloch 
v.  Marrland,  4  Wheat  316,  4  L.  Ed.  078,  and 
which  In  application  have  never  been  devi- 
ated from. 
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This  conclualon  remains  unahafeen  desplte- 
an  examination  of  the  decided  cases  dted  by 
the  court  betow  In  Its  opinion  or  which  were 
pressed  upon  onr  attention  in  argument, 
aince  In  our  Judgment  they  all  but  ezpreso- 
tbe  general  principles  of  In  terpretatloa  which 
we  have  applied  and  which  are  dedslve- 
agalnat  the  contention  of  want  of  power  In 
Congress  wblcb  was  upheld  below  and  is- 
here  insisted  upon. 

It  follows  that  the  Judgment  below  was- 
wrong.  It  must  therefore  be  reversed,  and 
the  case  be  remanded  for  further  proceed- 
ings In  conformity  with  this  opinion. 

And  It  Is  so  ordered. 

Mr.  Justice  PITNEZ  dissents. 


CNITED  STATES  i 
(Argued  April  20,  1910.    Decided  June  2, 1918.)- 
Ho.  777. 


August  Ferger  and  others  were  Indicted  for 
conspiracy  to  counterfeit  and  utter  intcratHte- 
commerce  bills  ol  lading.  Demurrer  to  indict- 
ment was  sustained  (266  Fed.  3S8),  and  the 
United  States  brings  error.  Reversed  and  re- 
manded. 

Mr.  AislBtant  Attorn^  Qeneral  Brown,  for 
the  United  States. 

Ur.  (Aarlea  B.  Hughee,  of  New  Tork  City,, 
for  defend  sots  In  error. 

Mr.  Chief  Justice  WHITHI  delivered  the  opin- 
ion of  the  Court. 

This  cose  Is  disposed  of  by  the  ruling  Jost 
announced  In  No.  776,  2S0  U.  S.  109,  38  Sup. 
Ct  446,  63  L.  Ed.  — .     The  Indictment  here 
was  tor  conspiring  to  do  the  various  acts  charg- 
ed in   the  previoui   case,   that   is,   the   fraudu- 
lent fobricatioo   and   uttering  of  the  same  fic- 
titious  bills   of    lading   and    the    obtaining   of 
money   thereon  by  delivering  the  some   to  the  m 
Secondi  National  Bank  of  Cinciauatl  as  collater-  ^ 
aL    The  demurrer  whidi  nes  sus'tained  by  tbe  • 
court  below  in  tbe  prevlouB  case  was  also  sus- 
tained as  to  this. 

While  there  ii  a  separate  writ  of  error  and 
a  separate  record  in  this  case,  it  li  conceded  by 
all  pardea  that  the  cases  are  in  legal  principle 
the  same  and  that  the  decision  of  one  concludes 
the  other.  It  follows,  therefore,  that  for  the 
reasons  stated  in  the  previous  case  No.  776, 
the  judgment  In  this  must  be  and  it  is  reversed, 
and  the  case  remanded  for  farther  proceedinfa- 
Id  conformity  with  this  opinion. 
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No.  SIC 

lilBEL    AND    SLAKDEB    «=)123(3)— GONBTXUa- 

TiOK  OF  PuBLicATios— Pbovinck  o»  Conar 

AND  JUBT. 
Published  item  BB;mE.  "C  sbot  and  killed 
O.  while  the  latter  was  abusing  his  wife,  who 
bad  taken  leCu^e  at  C.'b"  home,  does  not  set 
forth  the  commission  of  a  crime  in  unambiguous 
words,  so  as  to  authome  the  court  to  declare  it 
liljelous  per  ■& 


Action  by  JotiD  Arm  strong  Cbaloner 
sgalDBt  the  Washington  Post  Compan;. 
Judgment  for  plalntlfF  was  affirmed  (4T  App. 
D.  C.  66),  and  defendant  brings  certiorari. 
Reversed  and  remanded. 

Messrs.  Wilton  J.  Lambert,  Joseph  W. 
Bailey,  and  Rudolph  H.  Yeatman,  all  of 
Washington,  D.  C,  for  petitioner. 

Messrs.  E.  F.  Colladay,  of  Washington, 
D.  C,  and  Sidney  J.  Dndley,  of  Hampton, 
_  Va.,  for  respondent. 

I 

*   'Mr.  Justice  McRETNOLDS  dellTCred  the 
opinion  of  the  Court 

Saturday,  April  3,  1909,  the  Washington 
Post,  a  dally  newspaper  of  wide  circulation 
published  b;  petitioner,  contained  the  fol- 
lowing Item : 

"John  Armatrong  Chaloner  (Chanler),  brother 
of  Lewis  Stujvesant  Chanter,  of  New  7ork,  and 
former  husband  of  Amelie  Rivea,  the  authoress, 
now  Princesa  TroubeCskoy,  is  recuperating  at 
Shadeland,  tbe  country  home  of  Maj.  Thomas 
L.  Emry,  near  Weldon.  N.  C,  where  he  had  gone 
to  recuperate  following  a  nervous  breakdown  as 
»  result  of  the  tntBedy  at  his  home.  Merry  Mills, 
near  Cobbam,  on  March  1&,  when  he  sbot  and 
killed  John  Glllaid,  while  the  latter  was  abusing 
his  wife,  who  bad  taken  refuge  at  Merry  Mills, 
Cbaloner's  home.  Following  the  shooting,  Chal- 
oner suffered  a  nervous  breakdown,  and  was 
-ordered  by  his  physician  to  take  a  long  rest. 
He  decided  to  visit  his  old  friend,  MaJ.  Kmry, 
wtio,  with  Chaloner,  was  instrumental  in  found- 
ing Rosnoke  Rapids,  a  manufacturing  town  G 
mites  from  Weldon.  Chaloner  arrived  at  Wel- 
don after  traveling  all  night  and  was  Immedi- 
ately hurripd  to  Sbadeland,  where  he  received 
medical  a..t;ntion  and  temporary  relief." 

Claiming  damages  on  account  ot  shame, 

infamy,    and    disgrace    inSlcted,   respondent 

brought   an   action    against    the   publishing 

S  company  la  the  Supreme  Court  District  of 

>  Co'lnmbla.    He  alleged: 

"The  said  defendant  meaning  and  intending 
•  •  •  to  charge  the  plaintiff  with  the  crime 
of  murder  In  the  killing  ot  one  John  GiUard, 


when  on  the  contrary  the  tact  was,  as  defendant 
well  knew,  that  while  the  plaintiff  was  engaged 
In  a  moat  laudable  effort  to  prevent  the  aaid  Gil- 
lard  from  murdering  bis  wife,  •  •  •  the  said 
GiUard  was  la  fact  killed  by  accidental  explo- 
sion of  a  pistol,"  and  "contriving  and  Intending 
to  deprive  the  platntifE  of  his  said  good  name, 
credit  and  reputation,  and  to  bring  bim  into 
scandal  and  disrepute  among  his  friends,  neigh- 
bors, and  acquaintances,  •  *  *  falsely  and 
maliciously  composed  and  published  and  caused 
to  be  composed  and  publiabed  of  and  concerning 
the  plaintiff  in  a  certain  newapaper,"  etc,  the 
above-quoted  Item. 

Upon  respondenf  a  request  the  trial  court 
charged: 

The  Jury  are  instructed  that  the  words  con- 
tained in  the  publication  sued  on  by  the  plain- 
dS  herein  Imply  that  the  crime  of  murder  haa 
been  committed  by  the  plaintiff  and  are  actiona- 

It  further  said  to  them: 

The  only  question  really  tor  yon  to  consider 
la  bow  much  damages  tbe  plaintiff  should  be  al- 
lowed. Tou  ought  to  allow  him  compensation; 
no  special  damogea  have  been  shown  and  imty 
general  damages  can  be  allowed,  but  where  the 
libel  is  published,  where  words  are  publiabed 
of  the  plaintiff  which  constituted  a  libel,  whidi 
charge  him  with  having  committed  a  crime,  for 
instance,  as  In  thia  case,  the  law  presumes  tbst 
tbe  plaintiff  has  been  damaged,  without  proof  ot 
any  special  damage,  l>ecaiise  tbe  law  takes  notice 
of  the  fact  that  a  libel  travels,  and  It  cornea 
to  a  great  many  different  readers,  and  that  it 
would  be  impossible  for  a  idalntiff  to  trace  out 
the  circulation  of  the  libel,  and  sbow  by  whom 
It  had  been  read,  and  how  ft  bad  affected  their 
opinion  of  him,  and  all  that;  so  that  the  JuiT 
arc  jusUGed  in  allowing  Eubstantial  damagea  to 
a  plaintiff  against  whom  a  libel  has  been  pub- 
lished, without  proof  of  any  particular  or  aub- 
stantial  damage  to  him."  « 

'Judgment  In  favor  of  respondent  npos  a  ■ 
verdict   for    $16,000    was    affirmed    by    the 
Court  of  Appeals.    Chaloner  v.  Washington 
Post  Co.,  36  App.  D.  C.   231;    Washington 
Post.  Co.  V.  Chaloner,  47  App.  D.  C.  66. 

We  think  the  quoted  Inatrnctlons  to  the 
Jury  were  erroneous  and  harmful  to  peti- 
tioner. 

The  applicable  rule  was  tersely  stated  by 
tbe  Circuit  Court  of  Appeals,  Sixth  Circuit, 
through  Jndge  Lurton,  afterwarda  ot  thlt 
Court  in  Commercial  Pulilishlng  Co.  v. 
Smith,  149  Fed.  704.  706,  707.  79  C.  0.  A.  410, 
412.    Citing  supporting  authorities,  he  said: 

"A  publication  claimed  to  be  defamatory  moat 
be  read  and  construed  in  the  sense  in  which 
tbe  readers  to  whom  it  is  addressed  would 
ordinarily  understand  it.  So  the  wbole  item,  in- 
cluding display  lines,  should  be  read  and  con- 
strued together,  and  its  meaning  and  BJgniflca- 
tion  thUB  determined.  When  thus  read,  if  its 
meaning  is  so  unambiguous  as  to  reasonably 
bear  but  one  interpretation.  It  is  for  the  Judge 
to  say  whether  that  signiBcatlon  is  defamatuy 
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or  not  If.  npon  the  otber  hand.  It  ts  capable 
of  two  meaniDis,  one  of  which  would  be  libeloaa 
and  actionable  and  the  other  not.  It  Is  for  the 
jury  to  Bay,  nnder  all  the  circumstancea  eur- 
■oundlng  its  publlcatian,  incladlnc  eitroneous 
facta  admisaible  in  evidence,  which  of  the  two 
meaninga  would  he  attributed  to  It  by  those  to 
whom  it  la  addreaaed  or  by  whom  it  ma;  be 

See  Peck  t.  Trlbnoe  Company,  214  D.  a 
185,  190,  29  Sup.  Ct  651,  S3  I4.  Ed.  960,  la 
Ann.  Cbs.  107S. 

Counsel  for  respondent  admit  (and  prop- 
«rly  so)  that,  upon  the  authorities,  a  pub- 
lished Item  aaytog,  "O.  shot  and  killed  G.," 
without  more,  would  not  be  litteloaa  per  se ; 
it  does  not  Bet  forth  the  commlSBloii  of  a 
crime  in  unamblgaons  words.  And  we  are 
Dnsble  to  conclude  that,  as  matter  of  law, 
addition  of  the  worda  "while  the  letter  was 
abasing  hia  wife,  wbo  had  taken  refuge  at 
Merry  Mills,  Chalooer's  home,"  would  con- 
vert anch  a  statement  into  a  definite  charge 
^  of  murder.  On  the  contrary,  they  might  at 
ll  least  suggest  to  reasonable  minds  that  the 
•  homldde  waa  "without  malice.  Considering 
the  wide  circulation  of  preseutMla;  newspa- 
pers and  their  power  for  doing  injury  to 
reputation,  it  la  highly  Important  that  the 
ancient  doctrine  "Whatever  a  man  publish' 
es  he  publishes  at  his  peril"  should  be  strict- 
ly enforced.  But  this  cannot  be  done  prop- 
erly by  taking  away  from  the  Jury  doubtful 
qnesttons  of  fact. 

We  find  no  reason  to  disagree  with  the 
concltislon  reached  by  the  Court  of  Appeals 
in  respect  of  the  other  errors  there  assigned. 

A  writing  entitled  "Answer  to  Petition 
for  Writ  of  Certiorari  and  Discussion  of 
Matters  of  Fact  in  Brief  for  Petitioner," 
signed  "John  Armstrong  Chaloner,  Pro  Se," 
and  filed  here  April  21,  1919,  contains  much 
irrelevant  and  scandalous  matter  and  Is  un- 
fit for  our  flies,  it  must  be  stricken  from 
tbem. 

The  Judgment  below  must  be  reversed, 
and  the  cause  remanded  to  the  Supreme 
Court,  with  iDstmctlona  to  grant  a  new 
trial. 

Reversed. 
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entered  alnce  passage  of  Act  Sept  4,  1916. 
amending  Jndicial  Code,  |  237  (Comp.  St  I 
1214),  nistiining  liability  of  Intereats  psedng 
nnder  will  to  succession  tax  under  the  atata 
BtQtute;  the  case  haviuE  been  decided  on  the 
view  entertained  by  the  court  of  the  character 
of  the  property,  and  neither  the  opinion  nor 
the  record  showing  any  question  was  raised  or 
decided  involving  validity  of  the  atatute.  or  of 
an  authority  ezeicised  under  the  atate,  on  the 
ground  of  repugnancy  to  Gonatltution,  treatieSi 
or  laws  of  United  States. 


Bill  for  Instructions  by  Blchard  H.  Dana, 
Individually,  against  BIdiard  H.  Dana,  ex- 
ecutor of  Edith  L.  Dana,  deceased,  and  an- 
other. Decree  of  probate  court;  deciding 
property  subject  to  succession  tax,  was  re- 
versed by  Supreme  Judicial  Onurt  of  Massa- 
chusetts (227  Mass.  562,  116  N.  B.  Ml),  and 
Dana,  Indlviduall;,  brings  error.  Dlsmlssed.a 
"Mr.  BolUs  R.  BaUey,  of  Boston,  Mass.,  for* 
plaintiff  In  error. 

Mr.  William  Harold  Hitchcock,  of  Boston. 
Maas.,  for  defendants  in  tmm, 

Mr.  Justice  DAT  delivered  the  manoni^ 
dam  opinion  of  the  court 

This  Is  a  writ  of  error  seeking  to  review  in. 
this  court  a  decree  of  Qie  Supreme  Judicial 
Court  of  Massachusetts.  The  controversy 
concerned  the  right  to  tax  under  the  MBSBa< 
chusetU  Statutes  of  1909,  c.  490,  pt  4,  |  1. 
as  amended  by  8L  1912,  c  678,  the  passing 
of  certain  Interests  under  the  will  of  Edith 
L.  Dana,  in  the  Dulnth  and  Gladstone  Real 
EsUte  Trust,  In  30  preferred  shares  and  4S 
c4Hnmon  shares  of  the  Amoskeag  Manufactnr- 
ing  Company  and  in  130  shares  of  the  Boston 
Ground  Rent  Trust. 

The  probate  court  held  in  favor  of  the 
treasurer  and  receiver  general — that  all  of 
the  Interests  of  the  testatrix  In  tbe  several 
trusts  and  companies  named  were  taxable 
under  the  Massachusetts  statute.  The  case 
was  decided  in  the  Supreme  Judicial  Court  of 
Massachusetts  on  June  29, 1B17.  and  final  de- 
cree entered  July  23,  1917,  227  Mass.  562, 
116  N.  E.  941.  The  ground  upon  which  it  is 
souRbt  to  bring  the  case  here  on  writ  of  error 
rests  upon  the  assertion  that  the  Supreme 
Judidni  Court  erred  in  sustaining  the  succes- 
sion tax  because  it  was  imposed  on  or  on  ac- 
count of  real  estate  situated  outside  of 
Massachusetts;  therefore  rendering  the  as-_ 
sessmsit  of  the  tax  a  violation  of  rights  se-3 
cured  by  the  Fourteenth  Amendment  to  "the" 
Constitution  of  the  United  SUtes,  in  that  It 
took  the  property  of  the  plaintiff  in  error 
without  due  process  of  law. 

The  case  waa  decided,  and  the  decree  en- 
tered In  the  Supreme  Judicial  Court,  since 
the  passage  of  Act  Sept  6,  1916,  c  448,  89 
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Stat  720,  amendtng,  b;  section  2  thereof,  se^ 
tion  237  of  tte  Judicial  Coae  (Act  Marcb  3, 
1911,  c  231,  36  Stat.  ll&S  [Comp.  St.  |  1214]). 
SlDce  tlie  passage  of  the  amendment,  cases 
brODght  wlthlD  Its  effect,  of  the  character  of 
tMs  one,  cannot  be  brought  here  by  writ  of 
error  nnleaa  there  Is  drawn  In  qoestloa  the 
validity  of  b  statute  of  or  an  eothorlty  exer- 
dBed  under  the  state  on  the  ground  of  their 
being  repugnant  to  tbe  federal  Constitution, 
treaties,  or  laws.  Other  cases  of  alleged  de- 
nial of  federal  rights,  as  specified  in  the  stat- 
ute, can  be  reviewed  in  tbla  court  only  npcn 
writ  of  certiorari. 

An  ezamlnatlou  of  the  record  In  the  case 
and  the  opinion  of  tbe  Supreme  Judicial 
Court,  shows  thst  neither  the  validity  of  the 
statute,  nor  the  Tslldlty  of  any  authority  ex- 
ercised under  the  state  wss  drawn  in  ques- 
tion. The  case  was  decided  on  the  view 
which  the  Supreme  Judicial  Court  entertain- 
ed of  the  character  of  the  property  Involved, 
and  neither  In  the  record  nor  In  the  opinion 
of  the  court  does  It  appear  that  any  question 
irae  raised  or  decided  which  involved  tbe 
validity  of  the  statute  of  tbe  state,  or  of  an 
autbortty  exercised  under  the  state,  on  the 
ground  of  their  repngnsncy  to  the  Constitu- 
tion, trestles,  or  laws  of  the  United  States. 
It  follows  that  the  only  right  of  review  in 
this  court  of  tbe  decree  of  the  Supreme  Judi- 
dai  Court  of  Massachusetts  was  by  writ  of 
certiorari.  It  is  only  necessary  to  refer  to 
our  derlelons  oonstmlng  the  amendment  of 
September  6,  1910.  Pbtladelphla  &  Reading 
Coal  ft  Iron  Co.  v,  GUbert,  246  U.  S.  162,  38 
Sup.  Ct  58,  62  L.  Ed.  221 ;  Ireland  v.  Woods, 
246  U.  S.  323,  38  Sup.  Ot.  SIO,  62  L.  Ed.  74B; 
Stadelman  v.  Miner,  246  U.  S.  H4,  38  Sup. 
Ct  359,  62  L.  Ed.  875;  Northern  Pacific 
Railway  Co,  v,  Solum,  247  U.  S.  477,  481, 
Sup.  Ct  550,  62  L.  Ed.  1221. 

The  wrtt  of  error  most  be  dismissed  for 
want  of  Jurisdiction. 

Dismissed. 


(W  V.  B.  HI) 

DENVER  ft  H.   O.   R.  CO.  v.  CITl   AND 

COUNTY  OP  DENVER  et  al 

(two  caws). 


Noa.  322,  323. 

1.  CoNBTirunoNAi:.  Law  C=3lS4,  292— Dde 
PaocEsa— Oblioatiok  or  Contract  —  Reo- 
VLATisa  R\ii:.BOAD  iiT   Stbiet  —  Police 

Thoucb  railroad  track  whs  put  lo  street 
by  virtue  of  ordinsnce,  and  tbe  ordinance  be- 
came a  contract,  and  tbe  rlgbt  granted  became  a 
vested  property  right,  sucb  contract  and  right  is 
subject  to  tbe  fair  exercise  by  tbe  state,  or  the 
dty  as  its  agent,  of  tbe   power  to  adopt  and 


enforce  snob  regulation*  as  are  reasonably  ne«- 
eesary  to  secore  public  aafetr;  tnch  power  Im- 
Ing  inalienable,  even  b;  express  grant,  and  Its 
legit imnte  exercise  contravening  neither  tbe 
contract  clause  of  tbe  Conatitntion  nor  the  due 
process  clause  of  tbe  Fourteenth  Amendment, 
but  otbemise.  If  the  regulation  be  plainly  un- 
reasonable and  arbitrsry. 

2.  CoitmruTioNAL  Law  ^=>134^Dux  Pbo- 
cBss— Obliqation  ot  Contkact— Rkuovai. 
OF  RAII.BOAD  Fsou  Stbeci  Cbossino  — 
PoLics  Power. 

Ordinance  of  Denver  requiring  removal  of 
so  much  of  a  railroad  side  track  as  lies  within 
an  Intersection  of  two  streets.  Just  opposite 
entrance  of  Union  Depot,  practically  In  gate- 
way of  city,  A  eld  not  plainly  unreasonable  and 
arbitrary,  so  as  to  be  obnoxious  to  obligation 
ot  contract  or  due  process  clause. 

3.  CouMEBCE  4=}58— State  Police  Powkb— 
Railroad  in  Street. 

Ordinance  requiring  removal  of  railroad 
track  from  crossing  of  streets  doca  not  offend 
against  commerce  dsose  of  Constitution;  it 
msking  no  discrlmlnstion  against  Interstate 
commerce,  and  not  impeding  its  movement  in 
regular  course,  and  afCectiug  it  only  inddeatallT 
and   indirectly. 

In  Error  to  the  Supreme  (kiurt  of  the 
State  of  Colorado. 

In  Error  to  the  District  Court  of  the  City 
and  County  of  Denver,  State  ot  Colorado. 

Action  by  the  Denver  ft  Rio  Qrande  Rail- 
road Company  against  the  City  and  (bounty 
of  Denver  and  othera.  Judgment  for  plain- 
tiff was  reversed  by  tbe  Supreme  Court  ot 
Colorado  (167  Pac.  969,  L.  R.  A.  191SD,  659, 
and  plaintiff  brings  error.    Affirmed. 

Mr.  E.  N.  Clark,  ot  Denver,  Colo.,  for 
plaintiff  in  error. 

Messrs.  James  A.  Uarsh  and  Norton  Slont* 
gomerj,  both  of  Denver,  Colo.,  for  defendants 

•Mr.  Justice  VAN  DEVANTEE  delivered" 
tbe  opinion  of  tbe  Court 

This  Is  a  suit  to  enjoin  the  enforcement  of 
an  ordinance  directing  the  removal  of  » 
railroad  track  from  the  Intersection  of  two 
streets  in  (Denver.  On  the  bearing  the  plalQ- 
titf  prevailed,  bnt  this  was  reversed  by  the 
Supreme  Court  of  the  state  with  a  direction 
to  dismiss  the  complslnt  (City  and  County 
of  Denver  v.  Denver  ft  Rio  Grande  R.  Go. 
[Ck>lD.]  167  Pac.  969,  £u  R.  A.  191SD,  658), 
and  the  direction  was  followed.  The  case 
la  here  on  two  wrtts  of  error  when  one 
would  suffice. 

The  ordinance  Is  assailed  as  contravening 
the  contract  and  commerce  clauses  of  ttie 
Constitution  and  the  due  process  clause  of 
the  Fourteenth  Amendment. 

In  18S1  a  union  depot  with  appurtenant 
tracks  was  established  in  Denver,  the  atr«eta 
and  alleys  within  the  grounds  thoa  occupied 
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being  vacated  br  the  dt7.  and  alnce  then 
all  rallroada  enteilns  the  dty  have  used 
thig  depot  and  Ita  txacka,  Wynkoop  street 
la  outside  the  dexwt  groonda  and  extends 
east  and  west  along  their  south  line.  The 
depot  faces  that  street  and  is  bnt  a  short 
distance  from  it.  On  the  other  side  ot  the 
depot  are  the  depot  tracks.  These  connect 
on  the  west  with  several  railroad  yards, 
including  that  of  the  Bio  Orande  Company, 
and  on  the  east  with  other  railroad  yards, 
Including  that  of  the  Union  Padflc  Ckrmpany. 
Wynkoop  street  Is  Intersected  Just  opposite 
the  entrance  to  the  depot  by  Sevrateenth 
Street,  which  extends  northward  through  the 
dty  and  is  one  of  its  main  thoroughfares. 
Persons  and  vehicles  approaching  or  leav- 
ing the  depot  pafts  over  this  Intersection; 
■  the  number  doing  so  each  day  being  approx- 
Xlmately  2,000. 

*  *The  plaintiff,  the  Rio  Orande  Company, 
baa  a  track  In  Wynkotv  street  from  Nine- 
teenth street  to  Fourteenth  street.  At  Ita 
eastern  terminus — near  Nineteenth  street — 
this  track  meets  a  track  of  the  Union  Pacif- 
ic Company  which  Is  connected  with  the 
yard  of  that  company,  and  at  Fourteenth 
street  It  curves  and  leads  to  the  Rio  Orande 
Company's  yard.  Originally  It  was  part  ot 
the  Rio  Orande  Company's  main  line,  but 
since  1881,  when  the  Union  Depot  was  es- 
tablished, It  has  been  used  only  as  a  side 
track  in  servli^  Industries  on  the  south  side 
of  Wynkoop  street. 

The  ordinance  assailed  directs  the  remov- 
al Of  so  much  of  this  track  as  lies  within 
the  intersection  of  Wynkoop  and  Seven- 
terath  streets,  that  Is  to  say,  the  portion 
over  which  persons  and  vehicles  pass  In 
moving  to  and  from  the  Union  Depot;  and  a 
preamble  recites  that  the  use  of  that  por- 
tion of  the  track  Impedes  public  travel,  af- 
fects the  safety  of  perBons  approaching  or 
leaving  the  Union  Depot,  and  is  no  longer 
essential  to  the  Rio  Orande  Company. 

Hie  Unltoi  Padflc  Company  has  a  track 
la  the  same  Intersection  wtdch  the  ordi- 
nance deals  with  in  the  same  way,  but  that 
company  apparently  Is  not  complaining. 

If  the  ordinance  Is  enforced,  the  Rto 
Grande  Company  can  readi  the  industries 
on  Its  track  In  Wynkoop  street,  between 
Serraiteenth  and  Nineteenth  streets,  only 
through  the  tracks  of  the  Union  Depot  and 
the  Union  Padflc.  Becauae  of  this  It  will  be 
subjected  to  some  expense  and  delay  not 
heretofore  attending  that  service,  and  It 
also  will  be  prevented  fMm  switching  cars 
to  and  from  those  Industries  for  other  rail- 
roads and  thereby  will  lose  some  revenue. 
But,  according  to  the  record,  the  loss  In  ex- 
pense and  otherwise  Inddent  to  these  disad- 
vantages will  be  relativdy  small. 

The  track  in  Wynkoop  street  has  been 
there  since  1S71,  and  we  shall  assume,  as 
did  the  Supreme  Court  of  the  state,  that  It 
was  put  there  tn  Tlrtnt  (tf  aome  ordinance 


be-7 


of  *that  period,  and  that  the  ordinance  t 
came  a  contract  and  the  right  granted  be< 
came  a  vested  proper^  right  But,  as  this 
coort  often  has  held,  such  contracts  and 
rights  are  held  subject  to  the  fair  exercise 
hy  the  state,  or  the  munldpallty  as  Its 
agent,  of  the  power  to  adopt  and  enforce 
such  r^nlationa  as  are  reascmably  neces- 
sary to  secure  the  public  safety;  for  this 
power  "Is  Inalienable  even  by  express 
grant,"  and  Its  legitimate  exertion  contra- 
venes neither  the  contract  clause  of  the 
Constitution  nor  the  due  process  clause  of 
the  Fourteenth  Amendment.  Atlantic  Coast 
Line  R.  R.  Co.  T.  Goldsboro,  232  U.  S.  MS, 
SOS,  31  Sup.  Ct.  864,  5S  L.  Ed.  721 ;  Chicago 
ft  Alton  R.  R.  Ca  v.  Tranbarger,  238  U.  S. 
OT,  76,  35  Sup.  Ct.  678,  69  L.  Ed.  1204.  Ot 
course,  all  regulations  of  this  class  are  sub- 
ject to  Judicial  scrutiny,  and  where  they  are 
found  to  t>e  plainly  unreasonable  and  arbi- 
trary must  be  pronounced  Invalid,  as  tran- 
scending that  power  and  falling  within  the 
condemnation  of  one  or  both,  as  the  case 
may  be,  of  those  constitutional  restrictions. 

The  scope  of  the  power  and  Instances  of 
Its  application  are  shown  in  the  decisions 
sustaining  regulations  (a)  requiring  railroad 
companies  at  their  own  expense  to  abrogate 
grade  crossings  by  elevating  or  depressing 
their  tracks  and  putting  In  bridges  or  via- 
ducts at  public  crossings.  Northern  Padflc 
R  B.  Co.  V.  Duluth,  208  D.  S.  B83,  28  Sup. 
Ct.  841,  S2  L.  Ed.  630;  Chicago.  Milwaukee 
ft  St  Paul  By.  Co.  r.  Minneapolis,  2S2  U.  S. 
4S0,  84  Sup  Ct  400,  C>8  L.  Ed.  671;  Mis- 
souri Padflc  Ry.  Co.  v.  Omaha,  236  U.  S. 
121,  35  Sup.  Ct  82,  0&  I..  Ed.  1S7;  (b)  re- 
quiring a  railroad  company  at  Its  own  cost 
to  change  the  location  of  a  track  and  also 
to  elevate  It  as  a  means  of  making  trav^ 
on  a  highway  eafe^  New  Tork,  etc.,  R.  R. 
Co.  V.  Bristol.  IDl  U-  8.  006,  14  Sup.  Ot  43T, 
38  Z«  Ed.  269;  (c)  prohibiting  a  railroad 
company  from  laying  more  than  a  single 
track  In  a  narrow  busy  street  although  ita 
franchise  authorized  it  to  lay  a  double  track 
there,  Baltimore  v.  Baltimore  Trust  Co., 
166  U.  S.  678,  IT  Sup.  Ct  686,  41  L.  Ed. 
1160;  and  (d)  requiring  a  gas  company 
whose  mains  and  pipes  were  laid  beneath  a 
the  surface  ot  a  street  under  an  existing  2 
franchise  to  shift  them  to  another  *locatloo  • 
at  Its  own  cost  to  make  room  for  a  public 
drainage  system,  New  Orleans  Gas  Co.  v. 
Drainage  Commission,  197  U.  S.  463,  2S  Sup. 
Ct.  471,  49  L.  Ed.  831. 

[1]  Is  the  ordinance  here  In  question  plain- 
ly unreasonable  and  arbitrary?  Tbnt  there 
Is  occasion  for  some  real  r^ulatlon  is  clear. 
The  crossing  is  practically  In  the  gateway 
to  the  dty.  Persons  In  large  numbers  pass 
over  it  every  day — many  of  them  nnac 
qualnted  with  the  surroundings.  Moving 
engines  and  cars  to  and  fro  over  such  a 
place  makes  it  one  of  danger.  Any  one  ot 
several  fwms  ttf  correctlTe  r 


OtlTe  recotetlaB  Mght 


89  SUPBBMB  COUBT  BEPORTEB 


(pctTenOt 


be  applied.  To  Ulostnte:  Th«  dt;  mlgbt 
call  on  the  railroad  compaof  to  construct 
and  maintain  a  Tladnct  over  the  crossing  or 
a  taunel  under  It,  oi  mtgbt  Is;  on  the  com- 
pany the  duty  at  maintaining  watchmen  or 
flagmen  at  the  crossing.  What  it  actually 
does  by  the  ordinance  Is  to  call  on  the  c 
pany  to  remove  the  track  from  the  croBStng 
and  avail  Itself  of  other  accessible  and  fair- 
ly convenient  means  of  getting  cars  to  and 
from  its  track  east  of  the  crossing.  No 
doDtit  in  this  tlie  company  will  experience 
some  disadvantages,  but  they  will  be  far 
less  burdensome  than  wonld  be  the  oonstrac- 
tlou  and  maintenance  of  a  viaduct  or  tun- 
nel, and  not  much  more  so  tban  would  be 
the  keeping  of  watchmen  or  flagmen  at  the 
crossing. 

The  sltuati<ai  la  unusual  and  the  ordinance 
deals  vrlth  It  In  a  rather  practical  way.    Giv- 
ing effect  to  all  that  appears,  we  are  unable 
to  say  that  what  is  required  la  plainly 
reasonable  and  arbitrary. 

Counsd  for  the  company  manifest  some 
concern  lest  the  rates  (or  switching  cars  to 
and  from  its  track  east  of  the  crossing  may 
not  be  satisfactory,  but  there  hardly  can  be 
any  real  trouble  along  that  line.  The  rates 
will  be  subject  to  Investigation  and  super- 
vision by  public  commissions  just  as  are 
ec  railroad   rates,   and  possible  dlCFerencea 

Jover  them  will  be  susceptible  of  ready  ad- 
justment. 
•[3]  The  objection  that  the  ordinance  of- 
fends against  the  commerce  clause  of  the 
Constitution  Is  not  tenable.  The  ordinance 
makes  no  discrimination  against  Interstate 
commerce,  will  not  Impede  Its  movement 
regular  course,  and  will  affect  it  only  inci- 
dentally and  indirectly.  South  Covington 
Ky.  Co.  V.  Covington,  235  U.  8.  S3T,  540,  35 
Sup.  CL  IR8,  eg  L.  Ed.  SSO,  L.  R.  A.  lOlSF, 
7B2;  Slfgh  v.  Klrkwood,  237  U.  S.  52,  6S,  60, 
S5  Sup.  Ct.  GDI,  se  L.  Ed.  835.  The  case  of 
Kansas  City  Southern  Ry.  Co.  v.  Kaw  Val- 
ley Drainage  District.  233  U.  S.  75,  34  Sup. 
Ct  664,  58  L.  Ed.  857,  obviousl?  Is  not  to 
the  contrary. 
Judgment  affirmed. 


(Argued  April  24, 191D.    Dedded  June  2. 181S.) 
No.  801. 

L  Navioabu    WATEsa   «=326(^>  —  Illkoal 

DnuPiNo — Libel  AoAinsT  Vessel. 

Under  Act  June  29,  1888,  H  1.  2,  4  (Comp. 

St.  II  9983,  9934,  9037),   as  amended  by  Act 

Aug.  18,   1894,  c.  299,  f  8,  and  Act  May  28, 


1908,  I  S  (Comp.  BL  |  9936),  which,  after  mak- 
ing dmnptng  within  certain  limits  of  New 
York  Harbor  Illegal,  and  declaring  penaltte 
and  panishment  for  persons  connected  with 
inch  dumping,  provides  that  any  vessel  naed  In 
violating  any  proviaion  of  the  act  ahaU  be  liable 
to  the  pecuniary  penalde*  imposed  thentby,  and 
may  he  proceeded  agalnit  summarily  by  way  of 
libel,  conviction  and  fining  at  the  persons  ia 
Dot  a  condition  precedent  to  mainteDanea  of  the 
libeL 

2.  ADVIKU.TT  ^=>6  — Iluoai.  Dnupino  ik 
Navigable  Watebs— Libel  Aoaihst  Ves- 
BEi^^i^ODBT  "Havimu  JuBisnicnoR  Thxbe- 

Act  June  29,  1888,  |  4  (Comp.  St  |  9937), 
providing  that  eny  vessel  need  in  Illegal  dump- 
ing in  New  Xork  Harbor  Id  vlolatlan  of  the  act 
may  be  proceeded  against  by  wa;  of  libel  in  any 
District  Court  o(  the  United  States  "having 
jurisdiction  thereof,"  means  any  court  within 
whose  juriidiction  she  ma;  be  found. 
S.  Aduibaltt  ^=23  —  AssEssma  TJhliqui- 
DATED  Fiira. 
An  unliquidated  fine  may  be  assessed  In  ad- 

4.  Advibaltt  «=>23— Libel  fob  Pevaixo^ 
Juiiadlctian  of  libel  against  vessel  for  pen- 
alties for  illegal  dumping  In  New  York  Harbor 
is  conferred  on  a  court  of  admiralty  by  Act 
June  29,  1888,  |  4  (Comp.  St  |  9937).  even 
If  not  by  Judicial  Code,  {  24,  subd.  fl  (Comp. 
St.  I  991  [9]),  as  to  enforcement  of  penalty  or 
forfeiture  under  a  law  of  the  United  States. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  Tort 

libel  by  the  United  States  against  the  s«nr 
6  S;  P.  Sanford  Ross,  Incorporated,  claim- 
ant Decree  for  penalty  (247  Fed.  348),  and 
claimant  appeals.    Affirmed.  9 

•Mr.  A.  Leo  Everett,  of  New  York  City,  for  » 
appellant 

Mr.  Assistant  Attorney  General  Bromi,  for 
the  United  State*. 

Mr,  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

This  was  a  Ifbel  In  rem,  brought  against  ft 
scow  under  the  Act  of  June  20,  188S,  c.  496, 
26  Stat  209  (Comp.  St  i|  9933-0938),  a» 
amended  by  Act  Aug.  18.  1^91,  c.  290,  |  3.  2S 
Stat  300  (Comp.  St  |  9935),  and  Act  Mar 
28,  1908,  c.  212,  §  8,  35  Stat  426  (Comp.  St. 
I  9935),  for  Illegal  dumping  in  New  York 
Harbor.  Appellaol,  as  ctuimant  of  the  scow, 
denied  the  Jurisdiction  of  the  court  to  enter- 
tain the  suit:  First  on  the  ground  that  by 
the  statute  the  vessel  was  made  liable  only 
for  such  penalties  as  might  be  Iniposed  la 
criminal  proceedings  upon  the  persons  re- 
sponsible for  the  Illegal  act,  and  there  had 
been  In  this  case  no  conviction  of  such  per^ 
sons  or  assessment  of  penalties;  and,  second- 
ly, that  the  assessment  of  such  penalties  was 
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not  wltUo  the  idmliBlty  or  marttlms  JnrU- 
dlcUon  of  the  court  A  motion  to  dismiss  on 
this  KToimd  was  oTermled,  the  court  gvn 
Jodgmeiit  against  the  acow  (24T  Fed.  S4S), 
end  the  claimant  appeals  to  this  court  ai>on 
the  JurlsdlctlouBl  question  nnder  sectloa  238, 
Judicial  Code  (Act  March  3,  IBll,  c  2S1,  86 
Stat.  1167  [Comp.  St.  |  1215)). 

The  statute  forbids  b7  tectlon  1  the  deposit 
of  mad,  etc..  In  the  tidal  waters  of  New  York 
Harbor  except  within  limits  prescribed  by  the 
Eupemsor,  and  provides  that — 

"Every  such  act  Is  made  b  mlHdetneaDor,  and 
H  srerj  person  engaged  In  or  who  ahall  aid,  abet, 
t  authorize,  or  Instigate  a  Tlolation  of  this  lec- 
•  tlon,  nball,  upon  conviction.  *be  pnnisbable  by 
floe  or  imprisonment,  or  both,  such  fine  to  be 
not   less    than    two   hundred   and   fifty   dollars 
noF  more  than  two  tbouaand  five  hundred  dol- 
lars, and  the  impriBoumcnt  to  be  not  less  than 
thirty  days  nor  more  than  one  year,  either  or 
both  united,  as  the  judge  before  whom  conviction 
la  obtained  ahell  decide." 

Section  2  proTides  that  the  master,  eta,  of 
amy  vessel  towing  a  acow  loaded  with  pro- 
hibited matter  to  a  place  of  deposit  elsewhere 
than  within  the  limits  shall  be  punishable  as 
provided  in  section  1,  and  in  addition  have 
his  license  revoked  or  suspended. 

Section  4  contains  provisions  for  disposal 
of  dredged  material,  and  a  penalty  for  vlola- 
tlon  thereof,  and  condndea  as  follows: 

"Any  boat  or  vessel  used  or  employed  la  vio- 
btlng  any  provision  of  this  act,  shall  be  liable 
to  the  pecuniary  penalties  Imposed  thereby,  and 
ma;  be  proceeded  againat,  summarily  by  way 
of  libel  in  any  District  Court  of  the  Dnited 
States,  having  jurladicUon  thereof." 

[1. 1]  The  principal  contention  of  appellant 
la  that  the  punmae  of  the  statute  was  to 
make  the  vessel  responsible  only  for  such 
pecnoiary  penalties  as  might  be  assessed 
against  the  offending  persona  In  criminal  pro- 
ceedlnga,  and  hence  that  the  conviction  and 
fining  of  such  persons'is  a  condition  preced- 
mt  to  the  maintenance  of  a  enit  against  the 
vessel.  In  support  of  this  The  Strathairly, 
124  n.  S.  USB,  8  Sop.  Ct  609,  31  L.  Ed.  6S0; 
Is  dted.  That  was  a  suit  brought  under  sec- 
tloOB  4252,  4253.  4255,  4266.  and  42T0,  Rev. 
St,  which  contained  provisions  respecting 
the  carriage  of  passengers  on  vessels  entering 
or  leaving  ports  of  the  United  States,  and 
prescribed  fines  and  penalties  against  the 
master  and  owner  of  the  vessel  violating 
tnch  provisions.    Section  42T0  provided: 


"The  amount  of  Om  asversl  penalties  Imposed 
by  the  foregoing  provisions  regulating  the  cai^ 
liage  of  passengers  In  merchant  vessels  shall  be  m 
liens  on   tbe  vessel   violating  those  provisions,  E 
and  such  'vcaael  shall  be  libeled  tberefor  In  anjr* 
Circnit  or  District  Court  of  tbe  United  States 
where  such  vessel  shall  arrive." 

This  court  said  024  U.  S.  680,  8  Sup.  Ct 
600,  31  Ia  Ed.  580)  that  the  penalty  recover- 
able against  the  vessel,  and  hy  section  4270 
made  a  lien  upon  It,  was  not  an  additional 
penalty,  hut  the  same  which  by  section  4283 
was  to  be  adjudged  against  the  master  In  the 
criminal  prosecution. 

We  concur  with  the  District  Judge  In  the 
view  that  the  case  la  distlngnishable  from 
the  present  one  because  of  the  substantial 
difference  In  the  applicable  provisions  of 
law.  The  act  of  Congress  here  in  question 
Imposes  a  direct  liability  upon  the  vessel  for 
the  pecuniary  penalties  prescribed,  and  de- 
clares that  It  may  be  proceeded  against  sum- 
marily by  Ilhel  in  any  District  Court  of  the 
United  States  having  Jurisdiction  thereof. 
This  precludes  tbe  idea  that  the  proceeding 
by  llhel  is  to  be  deferred  to  await  the  possibly 
alow  course  of  criminal  proceedings  against 
the  persons  Individually  responsible.  It 
treats  the  offending  vessel  as  a  guilty  thing, 
upon  the  familiar  principle  of  the  maritime 
law,  and  permits  a  proceeding  against  her  in 
any  court  of  admiralty  "having  Jurisdiction 
thereof" — meaning  any  court  within  whose 
Jurisdiction  she  may  be  found. 

Ubels  of  this  character,  without  previous 
conviction  of  the  responsible  persons,  have 
been  entertained  under  this  act  from  the 
time  of  Its  enactment,  and  dealt  with  npon 
the  merits,  without  question  as  to  the  Juris- 
diction until  now.  United  States  v.  Ttta 
Sadie  (C.  C.)  41  Fed.  386;  Tbe  O.  Ia  Garlic 
(D.  C.)  4H  Fed.  880;  The  Anjer  Head  (D.  0.) 
46  Fed.  664;  The  Bombay  (D.  C.)  46  Fed. 
G66;  The  Emperor  (D.  a)  49  Fed,  7S1; 
United  States  v.  Various  Tugs  and  Scows 
<D.  0).  225  Fed.  SOS;  Tbe  J.  BIcb  Steers,  228 
Fed.  310.  142  O.  G.  A.  611;  Tbe  Columbia 
(0.  O.  A.)  265  Fed.  618. 

[I,  41  There  is  no  difficulty,  on  constitution- 
el  or  other  grounds,  about  assessing  an  un-  P 
liquidated  fine  In  the  admiralty;  *and.  If  it  • 
be  not  a  proceeding  for  enforcement  of  a  pen- 
alty or  forfeiture  Incurred  under  a  law  of 
the  United  States  within  the  meaning  of  the 
ninth  subdivision  of  section  24,  Judicial  Code 
(Comp.  St  I  901  (91),  tbe  act  of  1888  itwU 
confers  Jurisdiction. 

Judgment  afflrmed. 
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LINCOLN  GAS  &  ELQCTRIC  LIGHT  CO.  1 
CITT  OF  LINCOLN  et  al. 


No.  D2. 

1.  Eqcnr  433447(1)  —  Boj,  of  Bbvibw— 

LXAVB  TO  FlLK-^BOtlNDB  FOB  DBNUL. 

Ootnpleiaant'B  application  ta  Supreme  Couct 
tor  IsHve  to  file  biU  of  review  In  trial  court  Id 
•uit  to  enjoin  as  oonAacatoi;  enforcement  of 
ordinance  redncinc  complainant's  gas  rates 
from  $1.20  to  $1,  application  allegiaE  tect,  by 
puttiDK  in  effect  the  $1  rate,  pendins  healing 
on  maBter'B  report,  allowed  error  in  master's 
finding  that  increaae  of  consumption  would  fol- 
low reduction  in  price,  will  be  denied,  rate  hav- 
ing been  put  in  effect  under  stipulation  that 
company's  act  should  not  be  used  to  Influence 
mctioD  of  court,  wbereby  defendant  waa  relieved 
of  observing  its  effect  and  preparing  to  meet 
Inferences  therefrom;  complainant  having  de- 
layed a  practical  teat  for  years  after  it  bad 
notica  of  Supreme  Court's  view  of  importance 
of  practical  test  of  prescribed  rates  before  at- 
tacking tbem  by  suit,  and  the  master's  finding 
•s  to  net  return  that  would  have  been  earned 
tmder  prescribed  rates  being  vitiated  by  iuclu- 
rion  as  an  operating  expense  of  a  large  invalid 
occupation  tax. 

2.  CouBTS  ^=203— Feo&bai.  Codbts— Feokb- 

AL  AXD  NONFXDBBAL  QCESnoNB. 
Even  without  diversity  of  citiienshlp,  If 
■  bill  In  federal  court  presents  a  substantial 
controversy  under  the  Constitution  of  the  Unit- 
«d  States,  and  the  requisite  amount  is  involved, 
tba  jurisdiction  extends  to  tbe  determination  of 
■11  gnestions.  Including  gneations  of  state  law, 
and  Irrespective  of  the  dispoaitlan  made  of  the 
federal  qnestians. 

8.  CocBTS  e::9Ci2— Tbanbfzb  or  JuBiBDicnon 
— Retbbsai.  iif  Pabt— EiMAHD— FiNAi.  Db- 
oBKE  Below. 
So  much  of  decree  of  Circuit  Court,  In  suit 
Attacking  gas  rate  ordinance  and  occupation 
tax  ordinance,  as  adjudged  occupation  tax  or- 
dinance void  and  enjoined  its  enforcement,  hav- 
ing been  untouched  on  appeal  by  complainant 
to  3npreme  Court  from  the  part  of  the  de- 
cree dismissing  bill  as  to  rate  ordinance,  is  to 
be  considered  part  of  the  final  decree  of  District 
Court,  after  reversal  by  Supreme  Court  and  re- 
mand to  District  Court;  tbe  District  Court's 
decree,  wbile  saying  nothing  on  the  subject  of 
the  occupation  tax  ordinance,  not  modifying  the 
•Beet  of  the  former  decree  tbereon. 
4.  Qab  ^al4(2}  — Raixb— Obdinance— Rea- 
80N&B  LcnEsa— I  Hcouz, 
Finding  that  no  gas  rate  prescribed  by  or- 
dinance yielding  as  much  as  9  per  cent,  on  in- 
vested capitsl  can  be  regarded  as  confiscatory 
cannot  be  approved  in  view  of  undisputed  evi- 
dence that  8  per  ccnL  was  the  lowest  rate 
•ought  and  generally  obtained  on  Investments  in 
banking,  merchaadising,  and  other  business  In 
tbe  vidolty,  7  per  cenL  being  the  legal  rate  of 
biterest  in  the  state,  and  the  complainant  gas 


company  having  no  monopoly,  and  Ita  profits 
not  being  virtoaDy  guaranteed. 

5.  Atpeu.  and  Ebbob  ^=i1018  —  Rbvibw— 
PiMDinoB. 

The  court  on  appeal  in  suit  to  enjoin  of 
forcemeat  of  ordinance  fixing  gas  rates  haU, 
having  regard  for  the  entire  period  under  in. 
vestigatlon,  unable  to  ear  that  the  master  err- 
ed in  holding  that  ordinance  was  not  shown  to 
have  been  confiscatory, 

6.  DisiossAL  AKD  Nonsuit  ^=>75— Dismiss- 
al WiTKOCT  Pbbjudxce. 

Decree  dismissing  bill  to  enjoin,  as  con- 
fiscatory, enforcement  of  ordinsnce  fixing  gaa 
rates  should  be  without  prejudice  to  bringing 
new  action,  if  aa  result  of  practical  test  of  pre- 
scribed rate,  or  change  in  couditions,  increased 
cost  of  labor  and  materiala,  and  increased  rates 
of  return  on  capital,  it  appear  that  the  rate  has 
become  confiscatory. 


Suit  by  tbe  Lincoln  Gas  ft  Electric  Light 
Company  against  tbe  City  of  Lincoln  aad 
others.  From  an  adverse  decree,  complain- 
ant appeaia.  Modified  and  affirmed.  9 
'Messrs.  Robert  Burns,  of  New  York  City.  * 
B.  C.  Strode,  of  liucolD,  Neb.,  and  Charles  A. 
rrueauff,  of  New  York  City,  for  appellant. 

Umars.  W,  M.  Momiug,  C,  Petrua  Peter- 
son, and  Q.  W.  Berge,  all  of  Lincoln,  Neb., 
for  appellees. 

Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  CouiL 

This  Is  an  appeal  from  tbe  final  decree  of 
the    District   Court   dismissing  the   bill   of 
complaint  In  a  suit  bronght  by  the  Lincoln 
Oas  &,  Electric  Light  Company,  a  Nebraska  ^ 
corporation,  against  the  city  of  Uocoln  and  S 
•its  of&dals,  prnying  for  an  Injunction  to  re-* 
strain  enforcement  of  an  ordinance  of  the 
city  adopted  November  19,  1906,  wMch  had 
the  effect  of  rednclnx  complainant's  charges 
for  gas  from  $1.20  to  |1  per  1,000  cubic 
feet,  and  an  ordinance  adopted  December  10, 
1906,  asaesslng   an   annual  occupation   tax 
upon  gaa  companies  In  the  dty. 

The  action  was  instituted  In  December, 
1006,  without  previous  test  of  the  |1  rate.  In 
tbe  then  Circuit  Court  of  tbe  United  States 
for  tbe  District  of  Nebraska.  Besides 
grounds  not  pressed,  the  rate  ordinance  was 
attacked  upon  the  ground  that  Its  enforce- 
ment would  deprive  complainant  of  Its 
property  without  due  process  of  law.  In  con- 
travention of  the  Fourteenth  Amendment 
The  tax  ordinance  was  attacked  npcm 
grounds  of  state  law,  and  also  upcm  the 
ground  that  it  was  violative  of  tbe  "dae  pro- 
cess" and  "equal  protection"  clauses  of  tbe 
Fourteenth  Amendment.  Upon  flnsl  hear* 
ing  the  court,  by  decree  entered  April  8, 
1900,  dismissed  tbe  bill  as  to  tbe  rate  ordl- 
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sance,  vltbout  prejudice  to  the  commence- 
ment of  ft  Dew  action,  but  decreed  that  the 
ordinance  levying  an  occupation  tax  violated 
the  Constltation  of  Nebraska  and  was  for 
tills  reason  Illegal,  and  granted  a  permanent 
injunction  against  Its  enforcemait.  182  Fed. 
S26. 

Dpon  appeal  by  complainant  to  tills  conrt 
it  was  fotmd  tbat  there  was  a  great  mass  of 
conflicting  evidence  relating  to  the  vaine  of 
complainant's  plant,  the  cost  of  operation, 
and  the  gross  and  net  income;  that  the  case 
bad  not  been  referred  to  a  master,  nor  had 
BpeclBc  Bndtngs  of  fact  been  made  by  the 
court  tielotv,  but  only  general  conclusions 
which  were  found  not  to  be  sufficient  in  view 
of  errors  assigned  which  opened  up  substan- 
tially the  entire  case.  For  this  reason  the  de- 
cree was  reversed,  and  the  cause  remanded  to 
the  District  Court,  with  directions  to  refer  It 
«  to  a  master  with  leuve  to  both  parties  to  take 
H  additional  evidence.  A  temporary  injunction 
•which  had  been  granted  lii  the  court  below 
and  continued  In  force  until  final  decree  and 
afterwards  pendlnt'  the  appeo!.  under  a  bond 
conditioned  to  account  for  overcharges  if  the 
rate  ordinance  should  be  sustained,  was  by 
the  decree  of  reversal  continued  in  force  un- 
tli  final  decree  in  the  court  below,  upon  con- 
dition that  a  new  bond  with  sureties  was 
given  to  account  for  overcharges  to  con- 
sumers since  the  original  restraining  order, 
in  the  event  the  ordinance  should  be  sus- 
tained. 223  U.  8.  34D,  32  Sup.  Ct  271,  56 
Ii.  Ed.  466. 

Upon  the  going  down  of  the  mandate,  the 
District  Court  referred  the  case  (July,  1912) 
to  a  master,  to  take  the  proofs  and  report 
Ids  flDdlngs  of  fact  and  of  law.  After  a  full 
bearing  he  made  an  elaborate  report  (Sep- 
temt>er,  1914),  to  which  complainant  filed 
alKmt  I2S  exceptions,  with  a  motion  to  re- 
commit the  case  to  the  master  for  addi- 
tional findings,  which  motion  was  denied. 
The  master  found  the  rate  ordinance  was 
not  confiscatory,  and  (differing  from  the  for- 
mer decision  of  the  Circuit  Court)  held  that 
the  occupation  tax  ordinance  was  valid,  and 
included  the  tax  as  an  operating  expense. 
Upon  the  bearing  of  the  exceptions  the  re- 
port of  the  master  was  confirmed  Ity  the  Dis- 
trict Court,  and  the  bill  dismissed  as  to  the 
rate  ordinance,  by  decree  entered  Septem- 
ber 28,  1015;  the  Judge  filing  a  memorandum 
to  the  effect  that  he  did  not  agree  with  the 
master  as  to  the  validity  of  the  occupation 
tax  ordinance,  but  deemed  It  nnnecessai?  to 
pass  upon  this  la  the  decree,  since  the 
result  reached  by  the  master  would  only  be 
strengthened  by  adjudging  the  tax  Invalid, 
while.  If  the  Judge  should  agree  with  the 
master  upon  that  question,  he  still  would 
confirm  the  report.  In  other  words,  assum- 
ing the  occupation  tax  ordinance  to  be  valid, 
the  addition  of  this  tax  to  the  annual  out- 
goes of  complainant  would  still  leave  ths  (1 
rate  compensatorr. 
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Complainant  brings  the  case  to  this  conrt^ 
by  appeal,  with  about  120  assignments  of^ 
error,  one  of  which  Is  that  *the  District* 
Court  erred  in  not  decreeing  that  the  occupa- 
tion tax  ordinance  was  In  violation  of  the 
Fourteenth  Amendment  in  that  it  amounted 
to  a  denial  of  the  equal  protection  of  tlM 
laws. 

[1]  Pending  the  hearing  upon  the  master's 
report,  and  on  or  about  May  1,  1915,  com- 
plainant, notwithstanding  the  injunction 
pendente  lite,  put  into  effect  a  net  rate  of  (1 
per  thousand  feet  for  gaa,  and  has  main- 
tained It  since. 

Upon  tbe  strength  of  this  test,  and  before 
the  argument  of  this,  the  second  appeal,  com- 
plainant presented  to  us  a  petition  for  leave 
to  file  a  bill  of  review  in  the  court  below 
upon  the  ground  that,  according  to  the  mas- 
ter's findings,  complainant,  In  the  year  I90T, 
earned  so  small  a.  return  that  the  rate  ordi- 
nance would  have  been  confiscatory  upon  the 
valuation  as  found  by  him,  but  for  this  ad- 
ditional finding: 

"All  human  experience  has  shown  that  in- 
creased consumption  follows  quickly  m  reduc- 
tion in  tbe  price  of  commodities,  sod  the  evi- 
dence in  this  case  satisfactorily  shows  that  gas 
Is  no  exception  to  the  rule." 

The  petition  averred  that  tbe  experience 
of  complainant  In  an  actual  test  of  the  re- 
duced rate  during  a  considerable  period  since 
May  1,  1915,  showed  that  the  view  of  the 
master  was  erroneous,  and  in  fact  under 
actual  operating  conditions  there  was  no  In- 
crease of  consumption. 

The  application  for  leave  to  file  a  bill  of 
review  will  be  denied,  for  the  following  rea- 

Flrst,  because  the  ^1  rate  was  put  into 
effect  pursuant  to  a  written  stipulation  made 
between  the  parties  In  the  cause  to  tbe  effect 
that  the  action  of  the  company  In  so  doing 
should  not  be  construed  as  an  acceptance  of 
or  compliance  with  the  ordinance  In  con- 
troversy, and  should  not  be  "shown  in  evi- 
dence or  presented  to  the  court  In  the  above- 
entitled  cause,  or  used  In  any  way  by  either 
party  to  influence  tbe  action  of  the  conrt  In 
the  disposition  of  the  case."  Hence  defend-3 
ant  was  not  called  upon  *to  observe  the  effect  • 
of  the  reduced  rate,  or  prepare  to  meet  In- 
ferences drawn  therefrom. 

Secondly,  because  complainant  might  have 
made  a  practical  test  of  tbe  ordinance  rate 
before  bringing  this  suit  for  an  Injunction, 
and  certainly  ought  to  have  resorted  to  the 
test  long  before  It  did  so.  As  early  as  the 
month  of  January,  1909,  this  court.  In  two 
notable  rate  cases,  Indicated  its  view  of  the 
importance,  in  any  but  a  very  cieor  case,  of 
subjecting  prescribed  rates  to  the  test  (rf 
practical  experience  before  attacking  them 
In  the  courts.  Knoxville  v.  Water  Co.,  212 
U.  S.  1, 16. 18,  29  Sup.  Ct.  148,  53  L.  Ed.  371 ; 
WUlcoz  T.  Consolidated  Gas  O^ m^^.|U^ 


«S6 


8»  SnFREMB  COUBT  REPORTEB 


(Oct  Term. 


64,  29  Sap.  CL  192.  53  L.  Ed.  3S2.  15  Ann. 
Cas.  1034,  48  L.  E.  A.  (N.  S.)  1134,  When 
those  decisions  were  announced  this  case 
was  pending  tn  the  Circuit  Court,  and  short- 
ly thereafter  it  was  decided  adversely  to 
complainant  upon  the  question  ot  the  valid- 
ity of  the  rate,  the  KnoxvUle  and  Willcos 
Coses  being  died.  182  Fed.  920,  029.  Then, 
if  not  before,  complainant  might  have  made 
a  practical  test  of  the  sufficiency  of  the  rate. 
Instead  of  wattle^  sis  years  longer  before 
doing  so.  The  litigation  has  been  extremely 
tedious  and  burdensome  to  both  sldee,  end  it 
ought  now  to  be  brought  to  a  conclusion 
upon  the  record  as  It  stands. 

And,  thirdly,  the  argument  based  Upon  the 
master's  finding  as  to  the  return  that  com- 
plainant would  have  earned  In  the  year  1907 
under  the  prescribed  rates  is  vitiated  by  the 
fact  that  he  included  as  an  operating  expense 
94,460,  the  amount  of  the  estimated  occupa- 
tion tax,  which  was  not  paid  and  (as  we 
shall  see)  has  been  conclusively  adjudged  in 
this  suit  to  be  unenforceable.  Eliminating 
this  would  Increase  the  net  return  for  the 
year  approximately  I  per  ceut.  upon  the 
Investment. 

[1,  SI  Coming  to  the  merits,  we  will  deal 
drst  with  the  occupation  tax  ordinance.  This 
Is  important  not  only  because  considerable 
sums  of  unpaid  taxes  have  accumulated  pend- 
ing the  litigation,  but  because  of  the  effect  of 

Mthe    tax,   if    sustained,    upon    the   question 

Rof  the  adequacy  ot  the  rate. 

•  'The  ordinance  imposes  an  occupation  tax 
upon  all  gas  companies  manufacturing  and 
furnishing  gas  to  the  Inhabitants  of  the  city 
of  Lincoln  equivalent  to  21^  per  cent,  of  their 
gross  receipts  derived  from  that  business. 
It  was  attacked  In  the  bill  as  being  "partial, 
discriminatory,  unreasonable,  and  oppressive 
In  this,  it  imposes  upon  your  orator  an  oner- 
ous tax  burden  to  which  the  business  and  oc- 
cupations of  other  persona  within  said  city 
are  not  subjected" ;  and  the  bill  alle!;ed, 
among  other  things,  that  the  Lincoln  Trac- 
tion Company  held  a  franchise  for  furnishing 
electricity  to  the  public  In  said  city,  under 
which  It  was  supplying  light,  heat,  end 
power  In  competition  with  complainant's  gas 
buabiess,  and  that  the  city  had  not  subjected 
this  buslnesa  of  the  traction  company  to  any 
occupation  tar;  wherefore  the  ordinance 
"operates  to  deprive  your  orator  of  the  equal 
protection  of  the  laws.  Imposes  a  discrimi- 
natory burden  upon  your  orator,  •  •  •  and 
deprives  your  orator  of  Its  franchise  rights 
and  privileges  and  of  Its  properties  'n'lthout 
due  process  of  law,"  thus  being  violative  of 
the  due  process  and  equal  protection  provl- 
dous  of  the  Fourteenth  Amendment.  Th6 
Circuit  Court  deemed  that  this  raised  the 
question  of  the  Invalidity  of  the  ordinance 
under  the  uniformity  provision  of  the  state 
Constitution,  and  held  it  was  invalid  as 
being  In  contravention  thereof.  182  Fed. 
926,  927,  929.    Tb«  dty  requested  a  modlll- 


catlon  of  the  opinion  and  decree  In  this 
respect,  on  the  ground  that  the  Invalidity  ot 
the  ordinance  under  the  state  laws  and  Con- 
Btltution  was  not  charged  In  the  bill.  Thia 
application  was  denied. 

Neither  the  city  nor  any  other  defendant 
appealed  from  that  part  of  the  decree  which 
adjudged  the  occupation  tax  ordinance  void 
and  grauted  an  Injunction  against  its  en> 
forcement  Complainant  appealed  only  from 
that  part  which  was  adverse  to  It  upon  the 
question  of  the  validity  of  the  rate  ordinance,  g 
None  of  Its  assignments  'of  error  touched  np-» 
on  the  tax  ordinance ;  but  in  Its  brief  In  this 
court  upon  the  first  appeal  complainant  de- 
clared that  Its  bill  had  assailed  the  tax  ordi- 
nance only  upon  the  ground  that  It  was  in 
violation  of  the  equal  protection  clause  of  the 
Fourteenth  Amendment;  that  the  bill  was 
drawn  upon  the  theory  that  this  ordinance, 
like  the  rate  ordinance,  could  only  be  aa- 
aalled  In  a  court  of  the  United  States  npoa 
the  ground  "that  It  was  violative  ot  the 
Constitution  of  the  Dnlted  States,"  appar- 
ently overlooking  that,  even  without  diversity 
of  citizenship  (and  there  was  none),  If  the 
hill  presented  a  substantial  ctmtroversy  un- 
der tbe  Constitution  of  the  United  States,  and 
the  requisite  amonnt  was  Involved,  tbe 
Jurisdiction  extended  to  the  determination 
of  all  questions,  including  questions  of  state 
law,  and  Irrespective  of  the  disposition  made 
of  the  federal  questions.  Greene  v.  Louia- 
TlUe  A  Interurban  B.  R.  Co.,  244  U.  S.  499, 
508.  37  Sup.  Ct.  673,  61  L.  Ed.  1280,  Ann. 
Cas.  laiTE,  88.  It  was  said  In  the  brief  that 
the  decree  of  tbe  Circuit  Court  against  tba 
validity  of  the  occupation  tax  ordinance  was 
a  nullity  because  the  subject-matter  whs  not 
cognizable  in  a  court  of  the  United  States 
and  the  Issue  decided  was  not  tendered  by 
the  bill.  Upon  tbe  ground  that  the  decree 
might  constitute  no  bar  to  the  collection  of 
the  occupation  taxes,  and  tbe  amount  of 
these.  If  collected,  would  reduce  complain* 
ant's  returns  and  render  tbe  rate  ordinance. 
If  sustained,  still  more  burdensome,  appe- 
lant asked  this  court  to  pass  upon  the  valid- 
ity of  the  tax  ordinance  upon  the  federal 
grounds  asserted  In  the  bill. 

Naturally  this  court  Ignored  the  sugges- 
tion, Ita  Jurisdiction  over  tbe  question  not 
having  been  Invoked  by  an  appeal,  and  so  It 
happened  that  the  occupation  tax  ordinance 
was  not  mentioned  in  the  opinion  or  In  the 
mandete. 

There  is  nothing  before  us  to  show  what 
decree,  If  any,  was  made  by  tbe  District 
Court  upon  the  going  down  of  the  mandate,  ^ 
beyond  a   mere  order  of  reference  to  the^ 
•master.    The  final  decree  made  upon  the  con-  • 
Srmatlon  of  his  report  says  nothing  upon  tbe 
subject  of  tbe  occupation  tax  ordinance.    Its 
language  Is: 

'"Diat  tbe  bill  ot  complaint  herein,  to  tar  aa 
tbe  aame  relates  to  the  ordinance  of  the  city 
of  Lincoln   establishing  a  iat«  «'     ' 
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gaa  In  «aid  dtr,  be  knd  the  Bame  la  bercby  du- 
missed,  and  ^e  restralniDg  order  beretofors 
trantsd  against  tbe  eurorcement  of  said  ordi- 
nance is  hereby  dIasolTed." 

Upon  tbls  record,  it  Is  very  dear  that  so 
mucb  of  tbe  decree  of  tbe  Circuit  Court  en- 
tered April  6,  190S,  as  beld  tbe  occupation 
tax  ordioaDce  void  and  restrained  its  eo- 
forc^nent  w&a  antoucbed  by  tbe  former  ap- 
peal and  nnafTected  by  tbe  Bubaequent  pro- 
ceedings. Tbe  decree  now  under  review  does 
not  modify  the  effect  of  tbe  former  decree 
upon  tbls  subject;  hence  tbe  adjudication  of 
tbe  Invalidity  of  the  occupation  tax  ordi- 
nance and  tbe  award  of  an  Injunction  to  re- 
strain its  enforcement  are  to  be  taken  as  a 
part  of  tbe  final  decree  in  tbe  cause.  We 
deem  tt  entirely  clear  also  that  tbe  issue  of 
the  validity  of  that  ordinance  upon  grounds 
of  state  law  was  fairly  witbtn  the  pleadings, 
and  that  this  part  of  the  decree  is  impreg- 
nable against  collateral  attack.  In  this  court 
or  elsewhere.  This  being  so,  the  assignment 
that  the  District  Court  erred  In  Its  decree  of 
September  23,  1915,  In  not  decreeing  that  tbe 
occupation  tax  ordinance  was  in  violation  of 
the  Fourteenth  Amendment  because  amount- 
ing to  a  denial  of  the  equal  protection  of  the 
laws  is  grouu'dless;  there  was  no  occasion  for 
the  court  to  make  any  decree  to  that  effect, 
since  the  matter  had  t)een  conclusively  de- 
termined  against  ttie  validity  of  this  ordi- 
nance by  tbe  fioal  decree  of  April  6,  1909, 
wblcta  remained  in  this  respect  unappealed 
from.  In  order  to  render  the  matter  free 
from  doubt  tbe  decree  of  September  23, 1915, 
will  now  be  modified  by  embodying  in  it  a 
reiteration  of  that  part  of  the  decree  of  April 

86,  1909,  whidi  held  the  occupation  tax  ordi- 
nance void  and  restrained  its  enforcemeuL 
*  'Parenthetically,  it  ma;  be  stated  that  on 
Harcb  16,  1908,  the  city  council  passed  an 
ordinance  imposing  a  like  occupation  tax 
upon  corporations  selling  electricity  for  light 
or  power  purposes,  but  at  tbe  rate  of  only 
2  per  cent  of  their  gross  receipts;  that  on 
December  13,  1909,  both  occupation  taxes 
were  repealed,  and  gas  and  electric  compa- 
nies alike  were  subjected  thereafter  to  an 
occnpsUon  tax  equal  to  3  per  cent,  of  their 
gross  receipts;  and  that  in  July,  1016,  the 
Supreme  Court  of  Nebraska  adjudged  the 
occupation  tax  ordinance  of  December  ID. 
1906,  to  be  Invaltd.  following  the  decision  of 
the  Circuit  Court  In  this  case,  and  on  tbe 
same  day  held  that  tbe  enforcement  against 
complainant  of  an  occupation  tax  under  the 
ordinance  of  December,  1909,  must  be  stayed 
pending  tbe  final  determination  of  tbe  prea- 
ent  case.  City  of  Lincoln  v.  UdcoIu  Qas  A 
Electric  Light  Co.  (two  cases)  100  Neb.  182, 
188,  158  N.  W.  902.  964. 

[4,  i]  The  attack  upon  tbe  rate  ordinance 
brings  under  consideration  questions  of  tbe 
valuation  of  the  plant,  the  proper  method  of 
estimating  and  applying  depreciation  charges. 


IP.01.) 

questltHis  of  working  capital,  going  concern 
value,  the  propriety  of  various  items  of 
operating  expense,  the  rate  of  return  tbat 
reasonably  ought  to  be  allowed  upon  capital 
Invested  in  a  plant  and  budness  of  this 
character  In  Nebraska,  and  the  other  ques- 
tions usual  in  such  cases.  The  special  mas- 
ter conducted  a  patient  and  elaborate  in* 
vestlgatlon.  An  enormous  mass  of  evidence 
was  produced  before  him,  and  analyzed  in 
his  report.  In  abridged  form.  It  occupies 
nearly  2.000  pages  of  printed  transcript  In 
this  court,  besides  numerous  tabular  ex- 
hibits It  would  be  impoBsible.  within  reason- 
able limits,  to  recite  the  substance  of  the  evi- 
dence or  review  ttie  master's  findings.  W» 
do  not  feel  called  upon  to  do  this.  Kdox- 
villB  V.  Water  Co..  212  U.  8.  1,  17,  29  Sop. 
Ct.  148,  S3  L.  Ed.  871.  Tbe  findings  are 
subjected  to  numerous  and  minute  critl-^ 
dsms,  and  some  of  these  seem  to  possess^ 
•force.  We  cannot  approve  tbe  finding  Uiat  • 
no  rate  yielding  as  much  as  Q  per  cent  upon 
the  Invested  capital  could  be  regarded  as 
confiscatory,  iu  view  of  the  undisputed  evi- 
dence, accepted  by  the  master,  that  8  per 
cent,  was  the  lowest  rate  sought  and  gen- 
erally obtained  as  a  return  upon  capital 
Invested  in  banking,  merchandising,  and 
other  businesses  In  tbe  vicinity ;  7  per  cent, 
being  the  "legal  rate"  ctf  Interest  In  Nebras- 
ka. Complainant  had  not  such  a  monopoly 
nor  were  Its  profits  "vlrtnally  guaranteed" 
Id  sncb  a  sense  as  to  permit  the  public  au- 
thorities to  restrict  It  to  a  return  of  6  per 
cent  upon  its  Invested  capital.  It  is  not 
entirely  clear,  however,  that  the  rate  ordi- 
nance did  so  restrict  it  Again,  we  question 
the  propriety  of  tbe  master's  treatment  of 
"going  value,"  which  he  seems  to  have  esti- 
mated at  less  than  otherwise  be  would  have 
placed  it  npoD  the  theory  that  the  company's 
business  bad  been  developed,  at  tbe  expense 
of  tbe  public,  in  the  expenditure  of  past 
earnings  exceeding  a  fair  return  upon  tbe 
capital  invested,  and  this  without  any  find- 
ing, or  any  dear  evidence  to  which  our  at- 
tention has  been  called,  tbat  past  earnings 
were  excessive.  On  tbe  other  hand,  the 
master  erred  In  favor  of  complainant  by  al- 
lowing  as  operating  expenses  occupation 
taxes  for  the  years  1907  to  1909.  inclusive, 
these  taxes  not  having  been  paid,  and  tbe 
taxing  ordinance  applicable  to  that  period 
having  been  held  invalid  by  the  decree  of 
tbe  Circuit  Court  entered  April  6,  1909,  and 
so  held  since  his  report  by  the  state  Su- 
preme Court  And  it  is  possible  he  erred  In 
allowing  occupation  taxes  for  the  year  1910 
and  subsequent  years,  since  these  were  not 
in  fact  paid.  As  we  have  seen,  the  occupation 
tax  erroneously  allowed  for  the  crucial  year 
1007  amounted  to  more  than  1  per  cent  upon 
tbe  Invested  capital  at  the  master's  valua- 
tion. He  also  appears  to  have  been  unduly 
liberal  to  tbe  compa^r  in  the  .allowanu  jfor 
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jl  workiDg  capital,  and  In  Bome  otber  Items  of 

"  valuation,  as  well  as  in  respect  of  some  •ex- 
penditures allowed  aa  operating  expense. 
Without  going  Into  details,  we  content  onr- 
selres  with  announcing  our  general  conclu- 
sion tLat,  having  regard  to  the  entire  period 
under  InTeBtigatton,  we  are  unable  to  sa; 
that  the  master  erred  In  holding  that  the 
ordinance  was  not  shown  to  have  been  con- 
flscatory  In  its  effect  It  la  probable  that  In 
the  years  1907  and  1912  the  net  return  was 
close  to  the  line.  If  not  below  It,  but  that  In 
the  other  years  eKamlned  It  was  at  least  7 
per  cent.;  and  there  are  too  many  doubtful 
Items  for  ub  to  adjudge  the  ordinance  void, 
in  the  absence  of  an  actual  and  timely  test. 
[>]  The  decree  dismissed  the  blU,  however, 
■D  far  as  it  related  to  tbe  rate  ordinance, 

f  without  reservation  or  qualification.  Per- 
haps it  would  go  without  aaying,  but  In  onr 
opinion  the  decree  ooght  to  be  modified  so 
«■  to  permit  complainant  to  make  another 
application  to  the  courts  for  relief  against 
the  operation  of  the  ordinance  hereafter.  If 
It  can  show,  as  a  result  of  its  practical  test 
4f  the  dollar  rate  since  May  1,  191fi,  or  upon 
evidence  respecting  values,  costs  of  opera- 
tion, and  the  current  rates  of  return  upon 
capital  as  they  stand  at  the  time  of  bringing 
snlt  and  are  likely  to  continue  thereafter, 
tliat  the  rate  ordinance  la  confiscatory  In 
Its  effect  under  the  new  conditions.  It  is 
a  matter  of  common  knowledge  that,  owing 
principally  to  the  world  war,  the  costs  of 
labor  and  supplies  of  every  kind  have  greatly 
advanced  since  the  ordinance  was  adopted, 
and  largely  since  this  canse  was  last  heard 
In  the  court  below.  And  it  Is  equally  well 
known  that  annual  returns  upon  capital 
and  enterprise  the  world  over  have  mate- 
rially Increased,  so  that  what  would  have 
bem  a  proper  rate  of  return  for  capital  In- 
vested in  gas  plants  and  similar  public  util- 
ities a  few  years  ago  furnishes  no  safe  cri- 
terion for  the  presczLt  or  for  the  future. 

tThe  flnol  decree  of  September  23,  1915, 
wUl  be  modified  by  embodying  In  It  a  reltera- 

"  tloa  of  tliat  part  of  the  *anal  decree  of  April 
e,  1909,  wUcb  beld  that  the  ordinance  of  the 
dty  of  Uacoin  approved  December  10,  1906, 
levying  an  occupation  tax  against  complain- 
ant, was  illegal  and  void  because  violative 
of  the  OonstltuHon  of  the  state  of  Nebraska, 
and  that  the  enforcemoit  of  the  same  as  to 
complainant  should  be  perpetually  enjoined. 
The  decree  <a  September  23,  1915,  will  be 
further  modified  so  that  the  dlamlBsal  of 
the  blU  of  complaint,  in  so  far  as  it  relates 
to  the  ordinance  of  the  dty  of  Lincoln  ap- 
proved November  19,  1906,  establishing  a 
rate  of  charges  fOr  gas  In  said  dty,  shall  be 
without  prejudice  to  the  commencemoit  of 
a  new  actloo  to  restrain  the  enforcement  of 
said  ordinance  hereafter,  and  decree,  aa  thni 
modified,  affirmed,  with  costs. 


cn  U.  &  19} 
BIUINEBD,    SHAL£R  &  HALL   QDABBX 
GO.  V.  BRIOB  et  sL 

(Submitted  nnder  Bole  32,  Uarch  17, 191& 

Decided  Jone  2,  1919.) 

No.  43L 

1.  CouKn  ^=>322(2}— JusiSDicmoiT— DiTKBSK 

CmZBRSHIF— PiXAO  IN  o . 

Complaint  against  executor  of  priudpal  In 
bond  and  tbe  surety,  containing  but  single  cause 
of  action,  and  praying  for  Joint  judgmeDt 
Bgainat  defendants,  Aeld  to  Bhow  action  was  on 
the  bond,  and  not  an  action  to  recover  the 
obligee's  interest  In  an  estate,  beeatiBe  of  the 
wrongful  conversion  thereof  by  tbe  prindpal,  to 
which  action  the  aorety  would  not  be  a  proper 
party. 

2.  AssiQiriONTB  tzsTS—AsaioiniBnT  orPun- 
cipal's     OnLjOATiDH    —   OBLiQATioir     or 

SUBBTT. 

Assignment  to  a  certain  amount  by  tke  obli- 
gee In  a  bond  of  the  prinripal's  obligation  there- 
on carries  vrith  it  the  obligation  of  the  sarety 
given  to  secnre  tbe  faithful  performance  of  the 
doty  reqnired  of  tlie  prindpal. 

3.  CouBTs  «=>312(6)  —  B^DESAL  JnusDicnon 
—Action  ht  Asbioitxb— "Aaeiaiixx  Witk- 
OI7T  FoBiLAi,  Assismairr." 

Plaintiff,  In  action  against  ezecntar  of  tbe 
prindpal  in  a  bond  and  the  anretr  thereon,  by 
tbe  assignee,  from  an  obligee,  of  the  prindpal'a 
obligation  thereon,  to  a  certain  smoont,  is  as- 
dguee,  witboat  formal  assigimient,  of  tbe  l>ond, 
within  Judicial  Code,  |  24  (Camp.  St  |  991), 
declaring  that  no  district  court  shall  have  cogni- 
sance of  a  suit  to  recover  on  a  eboee  In  action 
in  favor  of  an  assignee  unless  such  suit  migbt 
have  been  prosecuted  there  bad  there  been  no 
assignment 

In  Drror  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  Tork. 

Action  by  the  Bralnerd,  Shaler  &  Ball 
Quarry  Company  against  Wilson  B.  Brice. 
executor  of  Henry  Van  Sdialck,  deceased, 
and  another.  Judgment  of  dismissal,  and 
plaintiff  brings  error.    Affirmed.  3 

•Mr.  H.  D.  Worcester,  of  New  York  City,* 
for  plaintiff  in  error. 

Mr.  Bronson  Wlnthrop,  of  New  Xork  City, 
for  defendants  in  error. 

Mr.  Jostioe  DAY  delivered  the  opinion  of 
the  Court 

The  Quarry  Company  brought  an  action 
at  law  in  the  District  Court  of  the  ITniled 
States  for  the  Southern  District  of  New 
York  to  recover  120,000  and  interest  from 
Wilson  B.  BrIce  as  executor  of  Henry  Tan 
Scbalck,  deceased,  and  the  American  Surety 
Company.  Answers  were  filed  and  the  case 
was  at  issue,  and  came  on  for  trial,  wh^i, 
upon  motion  of  the  defendants,  the  action 
was  dismissed  for  want  of  Jurisdiction.  The 
only  question  here  concerns  the  correctness 
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dren,  one  of  wbom  whb  Bnsene  'Tan  Schftlck.* 
Tli«  complaint  then  recites  certain  coarej- 
ances,  and  the  proBOcatlon  ol  a  partition 
suit,  the  decree  In  which  was,  hj  order 
of  the  court,  considered  upon  the  motton  to  . 
dlamlss.  la  that  suit  It  waa  adjudged  that 
Henry  Van  Bdialck  had  an  estate  as  tenant 
for  life  In  one-haU  of  the  said  real  estate;- 
that  among  others  Sarah  Van  Schaick,  wife 
of  Eiugene  Van  Schaick,  had  an  estate  in  ra- 
malnder  in  the  land  to  commence  in  poasee- 
slon  upon  tlie  death  of  Uenry  Van  Schaick. 
It  being  found  that  the  land  coutd  not  he 
divided,  it  was  ordered  sold.  The  sale  for 
fl34,36d.74  is  recited.  One-half  of  the  pro- 
ceeds, $67,184.87,  was  found  to  belong  to 
Henry  Van  Schaick  for  life,  at  his  death  to 
Test  In  the  descendants  of  Henry  Van  Scliaick 
as  should  be  then  living,  or  In  such  persons  as 
shonld  then  be  the  legal  owners  of  said 
shares.  The  decree  provided  that  the  fund 
might  be  paid  to  Henry  Van  Schaick  upon 
his  giving  security  to  the  remaindermen,  and 
provision  was  made  for  giving  the  bond  now 
sued  upon.  Henry  Van  Schaick  as  principal 
and  the  American  Surety  Company  then  exe- 
cuted the  bond  In  the  sum  of  $75,000.  The 
obligees  of  the  bond  were  the  descendants  of 
Henry  Van  Schaick  livtng  at  the  time  of  his 
death,  the  amount  to  be  paid  to  them,  their 
executon,  administrators,  or  assigns.  The 
condition  of  the  t»ond  was  that  Henry  Tan 
Schaick  during  liis  lifetime  should  safely 
keev  and  preserve  said  principal  sum,  and 
the  same  should  be  paid  over  to  his  descsid- 
ants  as  provided  in  the  decree.  Eugene  Van 
Schaick  acquired  the  interest  which  had  been 
assigned  to  his  wife.  On  May  ft,  1901,  Eu- 
gene Van  Schaick  assigned  to  the  Quarry 
Company  the  snm  of  120,000,  to  be  paid  out 
of  liis  remainder  interest.  Henry  Van 
Schaick  died  on  November  IS,  1914,  leaving 
Eugene  Tan  Scltaick  and  others  surviving 
Mm.  Eugene  Van  Schaick  died  on  Jan- 
uary 27,  1916.  Henry  Tan  Schaick  did  not 
keep  and  preserve  the  principal  of  said 
167,148.67,  the  same  waa  not  paid  as  P^o-- 
Tided  In  the  decree,  but  was  lost  by  saM  S 
Henry  'Tan  Schaick.  The  complaint  avers? 
demand  of  the  $20,000  and  Interest,  and  ptaya 
judgmmt  against  the  defendants. 

[1,1]  The  action  thus  appears  to  liaTe 
been  brought  upon  the  assignment  of  Bo- 
gene  Tan  Schaick,  a  citizen  of  New  Tork, 
to  the  plnlntilf,  a  corporation  of  Connectl- 
cut,  against  defendants,  who  were  reeid^iti 
and  cltlzeDB  of  New  York.  Eugene  Tan 
Schaick  could  not  have  maintained  the  rait 
in  the  federal  court,  being  blmnrtf  a  citi- 
zen and  resident  of  New  York.  This  salt 
was  an  action  at  law  upon  the  bond.  It 
was  against  both  the  executor  and  the  snrety 
oompany.  The  surety  company  was  liable  at 
law  only  upon  the  bond.  The  complaint, 
fairly  considered,  shows  that  such  was  the 
real  nature  id  ttte  anlt.    It  """*•■ '"-1  bat  a 


of  this  ruling  of  the  District  Court  The 
ground  of  the  dismissal  is  thus  stated  In  the 
record: 

"In  this  cause  I  hereby  certify  that  this  writ 
of  error  Is  allowed  solely,  and  that  the  order 
herein  dismissioK  the  complaint  waa  baaed  sole- 
ly, on  tfae  ground  that  no  jurisdiction  of  the 
District  Court  existed;  that  tliis  queition  has 
been  determined  by  me  on  the  following  grounde: 
"This  action  ia  bronght  on  a  surety  bond  made 
by  one  Henry  Van  Scbaick  (since  deceased)  as 
principal,  and  the  defendant  tiie  American  Sure- 
ty Company  of  New  Toik,  as  sure^,  for  the 
pnrpoae  of  secoring  the  due  payment,  at  Henry 
ViQ  Schaick'a  death,  of  the  remainder  interests 
in  a  certain  fund  of  money  held  by  Henry  Van 
Schaick  aa  life  tenant:  tiiat  one  Eugene  Van 
Schaick  (aince  deceased)  was  at  the  time  of  the 
assignment  below  mendoned  the  owner  of  one 
of  the  remainder  loteretts  aecnred  by  aald  bond; 
that  Eugene  Van  Scbaick,  dnrins  the  continu- 
ri  ance  of  the  life  estate,  assigned  to  the  plsintiEC 
^  a  portion  of  bis  said  remainder  interest,  and 
■  thereafter  survived  the  said  'Henry  Van  Stbaick, 
and  this  aedon  is  based  on  such  asalgnmeut; 
that  Eugene  Van  Scbaick  was  in  his  lifetime  a 
dtiien  and  resident  of  the  state  of  New  Tork, 
end  both  of  the  defendants  are  dtiiens  and  real- 
denta  of  the  state  of  New  Tork;  that  tliia  suit 
could  not  have  beau  prosecuted  in  this  court 
apon  said  remainder  Interest  and  said  bond  if 
DO  SDcb  assignment  bad  been  made." 

Section  24  of  the  Judicial  Code  (Act  March 
S.  1911,  c.  231,  36  Stat  lOei  [Comp.  St. 
I  9011),  among  other  things,  provides: 

"No  district  court  shall  have  cognisance  of 
any  suit  (except  upon  foreign  bills  of  exchange) 
to  recoTer  upon  any  promtseory  note  or  other 
chose  in  action  in  favor  of  any  aasignee,  or  of 
any  subsequent  holder  if  such  instrument  be 
payable  to  bearer  and  be  not  made  by  any  cor- 
poration, nnleaa  such  suit  might  have  been  prose- 
cuted in  such  court  to  recoTer  upon  said  note  or 
other  cbose  in  action  if  no  asdgnment  had  lieen 

To  determine  the  diaracter  of  the  action 
for  the  purposes  of  Jnrtsdiction  recourse 
must  be  had  to  the  allegations  of  the  com- 
plaint Th^  are  quite  voluminous,  but  for 
our  purposes  may  be  summed  up  as  stating: 
The  plaintUf  is  a  corporation  of  the  state  of 
ConnecUcnt  The  defendant  the  American 
Surety  Company  la  a  corporation  of  the 
state  of  New  Tork.    The  defendant  vrilson 

B.  Brice  is  a  residoit  and  citizen  of  the 
etate  of  New  Tork.  (It  was  conceded  for 
the  purposes  of  the  motion  that  Eugene  Van 
Scbaick  wss  a  dtlzen  of  New  Tork.)    Jane 

C.  Van  Schaick  died  May  20,  1893,  seized  of 
certain  real  estate  in  the  state  of  New  Tork. 
By  her  last  will  and  testament  she  gave  one- 
half  of  her  real  estate  to  Henry  Van  Schaick, 
of  New  Tork,  daring  his  life,  with  remain- 
der to  his  descendants  who  should  be  living 
at  the  time  of  his  decease  and  living  also  at 
the  time  of  the  testatrix's  decease.  If  she 
should  survlTe  him.  The  will  was  duly  pro- 
bated on  June  28,  1893.  Henry  Van  Schaick 
muTlyed  the  testatrix,  and  bad  llTlng  cbll- 
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Mngle  cause  of  action,  and  prayed  for  Joint 
Judgment  against  the  executor  of  Henry  Van 
Schalck  and  the  surety  company.  Henry 
Tan  Bchalck  was  liable  to  Eugene  Van 
Schalck  upon  the  bond.  Eugene  Van  Sctaalck 
aaslgoed  that  obligation  to  the  plalntllf  to 
Hie  extent  of  $20,000.  That  aaslgnment 
carried  with  It  the  obligation  of  the  surety 
company  given  to  secure  the  faithful  per- 
formance of  the  duty  required  of  Henry  Van 
Schalck.  George  t.  Tate,  102  U.  S.  664, 
671,  26  L.  Ed.  232. 

[3]  The  defenses,  if  any,  of  the  surety 
company  against  the  claim  In  the  hands  of 
Eugene  Van  Scbalck  could  have  been  urged 
against  the  plalntltT.  Wt  think  the  plain- 
tiff was  an  assignee  wlthtu  tbe  meaning  of 
section  24,  without  formal  assignment  of  the 
bond.  Shoecraft  t.  Bloxham,  124  IT.  S.  730, 
8  Sup.  CL  686,  31  L.  lUd.  674;  Plant  Inrest- 
ment  Co.  v.  Jacksouvllle,  etc.,  Ry.  Co.,  1S2 
U.  S.  71.  14  Sup.  Ct  483,  38  L.  Ed.  358. 

Brown  t.  Fletcher,  235  D.  S.  689,  35  Sup. 
Ct.  164.  B8  L.  Ed.  374.  Is  an  entirely  differ- 
ent suit  from  the  one  now  under  considera- 
tion. In  that  action  there  was  an  assignment 
of  an  Interest  In  a  trust  estate  by  the  benefi- 
ciary, who  nas  a  resident  and  citizen  of  New 
York,  to  the  complainants,  who  were  resi- 
dents and  cltlzena  of  Pennsylvania  and  suit 
Swas  brought  In  the  District  Court  of  the 
•  United  States  for  the  Southern  District  of 
■New  York,  the  defendants  being  residents  and 
dtlzens  of  New  York.  It  waa  held  that 
the  suit  to  recover  this  Interest  In  a  trust 
estate  was  not  a  suit  by  an  assignee  within 
the  meaning  of  section  24  of  the  Judicial 
Code.  That  suit,  this  court  held,  was  not  a 
suit  upon  a  chose  In  acUoa,  but  was  one  to 
recover  upon  the  conveyance  of  an  alienable 
Interest  acquired  from  the  owner  In  a  trust 
estate.  Such  Interests  might  be  sued  for  in 
the  federal  courts  when  the  requisite  amount 
and  diversity  of  citizenship  exist  235  IT. 
8.  698.  599,  35  Sup.  Ct.  154,  69  U  Ed.  374. 
But  here  the  case  la  different ;  the  suit  was 
upon  the  bond,  the  right  to  recover  arising 
from  tbe  assignment  of  the  Interest  of  Eu- 
gene Van  Scbalck  in  the  fund  in  the  hands 
of  Henry  Van  Schalch.  It  was  not  a  suit  to 
recover  the  Interest  of  Eugene  Van  Schalck 
In  the  estate  because  of  the  wrongful  con- 
rerslon  thereof  by  Henry  Van  Schalck.  To 
such  a  suit  the  surety  company  would  not 
be  a  proper  party.  It  waa,  as  we  have  stated, 
an  action  upon  a  single  cause  of  action 
against  the  executor  of  tbe  principal  and  the 
surety  upon  tbe  contract  evidenced  by  the 
bond.  The  right  to  such  action  was  derived 
by  assignment  from  Eugene  Van  Schalck,  a 
citizen  and  resident  of  New  York,  and  as  be 
could  not  have  sned  in  the  federal  court,  his 
assignee,  the  plaintiff,  could  not,  by  reason 
of  section  24  of  the  Judicial  Code. 
A/Qnned. 


Uu  a.  B.  M> 
THB  IiAKB  U0NRO9L 
Petition  of  UNITED  STATES. 

(Azrisd  April  21  and  22.  1919.    Decided  JniM 
%  191A.) 
No.  30: 
L  AovnALTz  «=i6— LuBiLrrr  to  Hebobakt 
Vkbsel    Laws— Vegsels   CHAnvaBD    tbov 
SHippino  Board — Apfuoabilitt  or  Aoi^- 
REQuismoaED  Vebskls. 
Shipplns  Board   Act   Sept.   7,   1916,  |  9 
(Comp.  St.  )  8146e),  declaring  tbat  vessels  pni- 
cbaaed.  chartered,  or  leased  from  the  Shipping 
Board,  established  by  the  act,  while  employed 
solely  as  merchant  vessels,  shall  be  subject  to 
■U  laws,   r^nlatlous,  and  liabiUtlea  governing 
mert^ant  vesMls,  held.  In  view  of  Act  July  15, 
1918.  amending  Shipping  Board  Act,  and  Act 
July  IS,  1918.  conferring  power  on  the  president 
as   to  cbarter  rates,   etc.,   to  apply   to   vemels 
requisitioned  by  the  President  nnder  authority 
of  the  emergency  shipping  fund  clause  of  tbe 
Emergendea   Appropristion    Act   of   June    15^ 
1917  (Comp.  St  1918,  {  3116>/iad)  through  the 
Emergency  Fleet  Corporation,  orgsniied  by  the 
Shipping  Board  nnder  authority  of  section  11 
of  the  act  o(  1916  (Comp.  St.  {  8148f),  and  con- 
st! tut  log    only    an    operating    agency    of    that 

2.  AniiTitALiT  «=>6— Vessxu  "Chabtebkd" 
isou  Shipptmo  Boabd. 

Shipping  Board  Act  Sept.  7.  ISIS,  |  9 
(Comp.  St.  J  8143e>,  declaring  that  vessels  "por- 
cbased,  chartered  or  leased"  from  the  Shipping 
Board  shall  be  eobject  to  all  laws,  regulations, 
and  liabilities  governing  mercben'-  veasels,  indi- 
cates intent  to  include  a  contract  for  temporary 
of  vessel  or  its  services,  not  amountinz  to 
a  demise  of  It,  as  an  agreement  whereby  the 
shippers  pay  a  stipulated  rate  per  ton  for  cargo 
carried;  "chartered"  being  employed  in  a  sense 
broad  as  tfaa  definition  of  "chnrter"  after- 
wards embodied  in  Act  Joly  18.  1918,  giving  the 
President  power  as  to  charter  rates. 

[Ed.  Note.— For  other  definitionB.  see  Words 
and  Phrases.  S^nt  and  Second  Serica,  Charter,] 

3.  AoinBAi.1T  ^=>6— "Ekflotxd  Solblt   as 
Mebchart  Vessxis"  —  Fukl  ADinniBraA- 

Thongh  a  vessel  was  assigned  to  the  New 
Sngland  coal  trade,  and  at  tbe  time  the  govern- 
ment, through  the  Fuel  Administration,  waa  ra- 
tioning the  coal  supply  of  the  country,  she  conld 
oployed  "HOlely  as  a  merchant  vessel,"  with- 
in Shipping  Board  Act  Sepb  7, 1016,  |  9  (Comp. 
St  I  8146e),  declaring  that  vessels  purchaaed,  - 
chartered,  or  leased  from  the  Shipping  Board, 
while  employed  solely  as  merchant  vessels,  shall 
be  subject  to  all  laws,  regulationa,  and  liabili- 
ties governing  merchant  vessels,  "whether  the 
United  States  be  interested  therein  aa  owner 
*  or  hold  any  •  •  •  other  Interest 
therein." 

4.  Adirbaltt  4=6— Liabiuties  Govzbhiho 
UEBCnANT  Yesskls  —  ADuiRAi.Tr  FBootsa 

K)B  COLLIBIOR. 
Uability  of  a  merchant  vessel  to  be  subject 
ed  to  Judicial  process  in  admiralty  tor  colUsloii 


IS  topte  and  KBY-NPHBBR  la  »U  K«r-Namb«r*«  IHtSktt  aad  ti 
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U  amons  "all  lam,  reralatioiia  and  lI&billtlM 
SoremlnK  merchant  Tesseli^  to  which  Sbippinr 
Board  Act  Sept.  7, 1916,  f  fi  (Oomp.  St  f  S146e), 
dcdana  vesaeli  cbartered  from  die  Ship^s 
Board  aball.  under  certain  drenmatancea,  b« 
•nbjact. 

Petition  of  the  United  States,  owner  of 

the  American  ateamsblp  lAke  Monroe,  for 

writ  of  problbltlon  to  District  Ooart.    Order 

to  show  cause  discharged,  and  petition  dl*- 

b  missed. 

*  ■Mr.  Assistant  Attorney  General   Brown, 
II  for  petitioner, 

*  "Mr.  Edward  E.  Blodgett,  of  Boston,  Haas., 
for  respondent. 

Mr.  Justice  PITNBX  dellTered  the  opin- 
ion of  the  Conrt 

Upon  petition  of  the  United  States  this 
court  granted  an  order  to  show  cause  why 
a  writ  of  prohibition  or  mandamus  should 
not  be  Issued  In  order  to  prevent  the  United 
States  District  Court  for  the  District  of  Mas- 
sachusetts, sitting  In  admiralty,  from  direct- 
ing the  seizure,  attachment,  or  arrest  of  a 
eteam  vessel  known  as  the  Lake  Monroe, 
owned  and  operated  by  the  government  of 
the  United  States,  to  satisfy  a  claim  of  the 
master  and  part  owner  of  the  American  anx- 
Ulary  fishing  schooner  Helena  for  damages 
arising  out  of  a  collision  between  the  two 
vessels  which  occurred  on  Octot>er  S,  1918,  off 
the  coast  of  Cape  Cod. 

A  libel  having  been  filed  in  the  District 
Court  in  betialf  of  the  Helena  against  the 
Lake  Monroe  to  recover  damages,  and  pray- 
ing that  process  Issue  for  the  seizure  and 
attachment  of  the  steamship,  the  United 
States  appearing  specially,  filed  suggestions 
to  the  effect  that,  as  the  steamer  was  the 
property  of  the  United  States  and  in  its 
po^ession  and  c<mtroI,  the  court  was  without 
Jurisdiction  to  enforce  claims  against  her  by 
process. 

The  essential  facts  are  as  follows:  The 
Lake  Monroe,  while  In  process  of  constnus 
tlon  on  the  Great  Lakes,  was  requisitioned 
and  completed  by  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  and  on 
completion  was  delivered  to  the  United  States 
Shipping  Board  for  operation,  and  thereafter 
assigned  by  that  board,  through  tbe  Emer- 
gency Fleet  Corporation,  to  the  Ann  of  Wil- 
liam B.  Randall  ft  Co.,  of  Boston,  as  (^>erat- 
^  ing  and  managing  agents,  that  firm  being  a 
y^  copartnership  having  experience  in  the  op- 

*  oration  of  privately  owned  vessels  for  *com- 
merdal  purposes.  Tbey  selected  the  master 
and  other  <^cers  of  the  vessel,  put  them  in 
diaige  of  her,  and  furnished  her  crew ;  and 
thereafter  they  manned,  equipped,  and  re- 
paired her,  collected  freight  moneys  from  the 
consignees,  and  paid  tbe  expenses  of  man- 
ning, equipping,  and  supplying  her,  and  other 
nmnlng  expenses,  and  for  these  services  th^ 
wers  to  be  paid  t^,  and  wore  to  account  for 
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the  moneys  recelred  by  them  to,  tbe  Eme^ 
gen(7  Fleet  CorporatloD  as  the  agent  of  ths 
United  States  Shipping  Board.  At  tbe  time 
of  the  collision  the  Lake  Monroe  was  loaded 
with  coal,  and  operating  under  a  charter 
executed  by  Randall  ft  Co.,  as  agents  of  the 
Shipping  Board,  to  the  New  England  Fnd 
&  Transportation  Company,  a  private  concern 
in  Boston ;  tbe  cargo  having  been  purchased 
from  a  private  owner  Cor  private  use,  and  the 
freight  for  its  carriage  paid  by  the  Tran»> 
portatlon  Company  to  Randall  ft  Go. 

The  District  Conrt,  conceding  that  tbe 
I«ke  Monroe,  being  a  government-owned  ve^ 
sei,  would  be  exempt  from  arrest  excevt  for 
the  ptOTlsloos  of  section  9  of  the  Shipping 
Board  Act  of  September  7,  1B16,  c  *S1,  BS 
Stat.  728,  7S0  (Comp.  St  |  8146e),  held  that, 
becanse  at  the  time  of  the  colltsion  she  was 
employed  solely  as  a  merdiant  vessel,  by  tbe 
terms  of  that  section  she  was  subject  to 
arrest  on  process  In  rem  to  answer  for  the 
collision. 

[1]  It  Is  the  principal  contention  of  the 
government  that  the  Stiipping  Board  Act 
has  no  application  to  the  I«ke  Monroe  b» 
cause  she  was  requisitioned  by  the  President 
through  the  Emergency  Fleet  Corporation 
under  the  authority  of  other  legidation,  was 
documented  In  the  name  of  the  United 
States,  and  thai  employed  by  the  President 
through  the  Shipping  Board  and  the  Fleet 
Corporation.  This  contention  renders  It  nec- 
essary to  review  the  several  acts  of  legisla- 
tion and  the  executive  action  that  has  been 
had  pursuant  thereto.  _ 

The  Act  of  September  7,  1916,  passed  be-  3 
fore  tbe  United  'States  entered  the  great  war,  • 
but  whoi  our  commerce  already  was  feeling 
the  ill  effects  of  the  worid-wlde  shortage  in 
shipping  occasionad  by  that  war,  is  entitled: 

"An  act  to  eatabtisb  a  United  States  Shipping 
Board  for  the  purpoae  of  encouraging,  develop- 
ing, and  creating  a  naval  anzilliry  and  naval 
reserve  and  a  mwdiant  marine  to  meet  the  le- 
qnirementa  of  the  commerce  ct  the  United  States 
with  its  territoriea  and  posaesaloni  and  wltb 
foreign  eonutrlea;  to  Ngnlate  carriers  by  water 
engaged  In  the  foreign  and  interstate  commerce 
of  tbe  United  States ;  and  for  other  parposes." 

It  created  a  board  of  five  commissioner^ 
and  authorized  them  (section  6  [Oomp.  St 
i  8I4ec]),  with  the  approval  of  the  President, 
to  cause  to  be  constructed  and  equipped.  In 
American  ahlpyarda  or  elsewhere,  or  to  pur> 
chase,  lease,  or  charter,  "vessels  suitable,  as 
far  as  the  commercial  requirements  of  tbe 
marine  trade  of  the  United  States  may  per* 
mit  for  use  as  naval  auxillariea  or  army 
tran^korts  <«  for  other  naval  or  military  pni>> 
poses"  and  also  (sectton  7  [Comp.  St  | 
S146dD  to  charter,  lease,  or  sell  to  any  dti- 
of  the  United  States  any  vessel  mo  pur- 
chased or  ooustmcted. 

The  Important  secti<8i  ft  in  Us  original 
form,  provided  as  follows. 

L'.ah...  ■,*^-.OOglC 
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"Sk-  S.  Tbat  any  Tesse]  pnrcIiaMd.  cfaarter- 
ed,  or  leaaed  from  tbe  board  may  b«  regigter«d 
or  enrolled  and  liccoaed,  or  both  rexiatcTeh  aod 
enrolled  and  licenaed,  aa  a  vessel  a(  the  United 
Statea  tud  sntitled  to  the  benefit*  and  priTilegei 
appertainiDK  thereto:  Provided,  tbat  foreign- 
built  Teasels  admitted  to  American  re^stry  or 
enrollment  and  licensa  under  tbia  act,  and  vea- 
■ela  owned,  cbartercd,  or  leaaed  by  any  corpora- 
tion in  whlcli  the  United  States  is  a  stock- 
holder, and  Teisela  sold,  leaaed,  or  chartered  to 
any  person  a  citizen  of  the  United  Statea,  aa 
provided  in  this  act,  may  en^fe  in  the  coast- 
wise trade  of  the  United  States.  Every  vessel 
purchased,  cliartered,  or  leased  from  the  board 
shall,  unleaa  otherwise  authorized  by  the  board, 
2  be  operated  only  nnder  auch  registry  or  enroll- 
jlment  and  Ucflnae.  Such  vessels,  while  employed 
■  solely  "as  merchant  veaaela  shall  be  aubject  to 
all  laws,  regulations,  and  Ilabitities  govemlnf 
■nerchant  vesaeU,  whether  the  United  Stntes  be 
interested  therein  aa  owner,  in  whole  or  in  part, 
or  bold  any   mortgage,  lien,   or   other   Interest 

Tbers  followed  problbttlona  not  necessary 
now  to  be  particularly  considered. 

Section  U  (Comp.  SL  |  8I46f)  autborized 
tbe  Shipping  Board  to  form  one  or  more  cor- 
poratlonfl  under  tbe  laws  oC  the  District  of 
Cottimbia  for  the  purcbaee,  construction, 
equipment,  lease,  charter,  maintenance,  and 
operation  of  merchant  vessels  In  the  com- 
merce of  the  United  States,  tbe  total  capital 
stock  not  to  exceed  ^,000,000,  and  tbe 
Board  to  acquire  for  and  on  bebalf  of  tbe 
United  States  not  less  than  a  malortty  of 
tbe  capitol  atock.  The  act  contained  numer- 
ous provisions  Imposing  duties  upon  com- 
mon carriers  by  water,  and  cunferrlng  pow- 
ers of  regulatltm  upon  the  Shipping  Board. 

Tbe  members  of  this  Board  were  appoint- 
ed by  tbe  President  in  December,  1B18,  and, 
having  been  conQrmed  by  tbe  Senate,  were 
formally  organized  in  the  following  month. 

By  tbe  time  the  United  States  declared 
war,  April  6,  1917,  tbe  world's  merchant 
shipping  bad  readied  tbe  stage  of  demorali- 
zation. The  President,  by  a  proclauatlcm 
dated  February  S,  1017,  bad  declared  an 
emergency,  and  brought  into  play  tbe  prohibi- 
tion of  one  of  tbe  clauses  of  section  0  of  tbe 
above  act  against  tbe  sale,  lease,  or  charter 
to  a  person  not  a  citizen  of  the  United  States 
or  tbe  transfer  to  a  foreign  registry  or  flag 
of  any  vessel  registered  or  enrolled  and  li- 
censed nnder  the  laws  of  tbe  United  States. 

Soon  after  the  declaration  of  war  tbe  Ship- 
ping Board,  under  autborlty  of  section  11  of 
the  above  act,  caused  to  be  organized  <Aprll 
16.  191T]  under  the  laws  of  the  District  of 
Columbia  a  corporation  known  as  the  United 
n  States  Shipping  Board  Emergency  FJeet  Cor- 
gporaUon.  wltb  $50,000,000  of  caottiil  stock. 
•all  owne*!  by  the  United  ■states.  It  wns  ui 
fleered  by  the  commissioners  of  tbe  Shipping 
Board  and  their  nominees,  and  wu  bat  an 
operating  agency  of  that  Board' 

In  tbls  state  of  affairs.  Congress  embodied 


is  tbe  Urgent  Deflciendes  Appropriation  Act 
of  June  15,  1917  (chapter  29,  40  Stat.  182),  a 
clause  entitled  "Emergency  Shipping  Fund," 
wblcb  conferred  upon  the  President  broad 
powers  of  control  over  contracts  for  the 
building,  production,  or  purchase  of  sblps  or 
material,  and  among  others  tbe  power — 
"to  purchase,  requisition,  or  take  over  tbe  title 
to,  or  the  possesaion  of,  for  use  or  operation  by 
the  United  Statea  any  ship  now  constructed  or 
in  tbe  process  of  construction  or  hereafter  con- 
structed, or  any  part  thereof,  or  charter  of  such 

Another  danie  declared: 

"The  President  may  ezntise  the  power  and 
authority  hereby  vested  in  him  *  *  *  through 
snch  agency  or  agencies  aa  he  shall  determine 
from  time  to  time:  Provided,  that  all  money 
turned  over  to  the  United  Statea  Shipping  Board 
Emergency  Fleet  Cwporation  may  be  expended 
as  other  money*  of  said  corporation  are  now 
expended.  All  sbipa  eonstrncted,  purchaaed, 
or  requisitioned  under  authority  herein,  or  here- 
tofore or  hereafter  acquired  by  the  United 
States,  shall  be  managed,  operated,  and  dis- 
posed of  as  the  Preaident  may  direct."  Comp^ 
St  IfilS,  I  31151/isd. 

Under  this  aatborlty  tbe  President  made 
an  executive  order  July  11,  1917,  dlrectlns 
that  tbe  Fleet  Corporation  should  have  and 
exercise  all  power  and  authority  vested  In 
him  by  said  provision,  so  far  as  applicable 
to  tbe  construction  of  vessels,  the  purchase  or 
requisitioning  of  vessels  in  process  of  con- 
struction, and  the  completion  thereof,  and 
tbat  the  Shipping  Board  should  exercise  all 
power  and  authority  vested  In  him  by  said 
provision,  so  far  as  applicable  to  tbe  taking 
over  of  title  or  possesaion,  by  purchase  or 
requisition,  of  constructed  vessels  or  char- 
ters therein,  and  the  operation,  management, - 
and  dlaposltlon  of  snch  vessels,  and  of  allS 
others  theretofore  or  there'after  acquired  by  * 
the  United  States,  declaring: 

"He  powers  herein  delegated  to  the  United 
States  Shipping  Board  may.  In  the  discretion 
of  said  Board,  be  ezerdsed  directly  by  the  said 
Board  or  by  it  through  tbe  United  Statea  Ship- 
ping Board  Emergency  Fleet  Corporation,  or 
through  any  other  corporation  organised  by  it 
for  such  purpoae." 

It  was  under  tbe  authority  thus  conferred 
tbat  tbe  Lake  Monroe  was  requisitioned 
while  In  process  of  construction  and  carried 
to  completion  by  the  Fleet  Corporation,  and 
thereafter  operated  by  the  Shipping  Board 
through  tbat  corporation.  She  was  docu- 
mented In  tbe  name  of  tbe  United  States,  and 
assigned  to  Randall  tc  Co.  as  operating  and 
tiiaiiiit;ing  agents,  and  at  tbe  time  of  tbe  cOI- 
llxloii  was  operating  under  a  charter  execut- 
ed by  them  as  agents  of  the  Sblpptnc  Board 
to  a  private  nmcem  for  carrying  coal  la 
constwi.-'e  commerce. 

Itefereuce  should  be  made  to  two  acta  ap- 
proved respectively  July  IS  and  July  18,  1918, 


THE  LAKE  MONROE 
<ll  Bnp.Ot.> 
the  former  an  amendment  to  tbe  ShlDplng  i  Sq)tembei 


Act  of  1916,  the  latter  "Ad  act  to  confer  on  the 
President  power  to  prescribe  charter  ratea 
and  freight  rates  and  to  requisition  vessela, 
and  for  otber  purposes."  Cttaptera  152  and 
167.  40  StaL  900,  913.  They  were  introduc- 
ed as  companion  meaanrea,  the  former  aa 
H.  R.  12.100,  the  latter  aa  H.  R.  12,099,  and 
proceeded  pari  passu  throngb  Congreea.  The 
Act  of  Jnl7  I6tb  amended  section  9  of  the 
Shipping  Act  of  1916  with  respect  to  som* 
of  its  prohlbltlona,  but  re-enacted  almoat  ver- 
batim the  part  we  have  quoted  from  that 
flection.  The  Act  of  July  18  begina  with  some 
deflnltlonB,  and  among  them: 

"The  term  'charter'  means  any  Bfreement, 
contract,  leaae,  or  commitment  by  whiidi  the 
pOMeeaion  or  Hrvicea  of  a  Teasel  are  Mcured 
for  a  period  of  time,  or  for  one  or  more  voyages, 
whetlin  or  not  a  demise  of  the  vessd." 

In  view  of  this  legislation  we  regard  the 
CMttentlon  of  the  govemmoit  that  the  Ship- 
^  plDK  Act  of  1919  baa  uo  application  to  tbe 
•  Lake  Monroe  as  untenable.  Tbe  argu'ment 
adduced  in  support  of  It  would  cause  fhe  re- 
strictive provisions  of  the  Act  of  1916  to  op- 
erate only  with  respect  to  vessels  construct- 
ed or  acquired  nnder  that  particular  act  and 
would  render  the  powers  conferred  upon  the 
Shipping  Board  and  the  Fleet  Corporation  by 
the  executive  order  of  Jnly  11,  1917,  absolute 
powers,  subject  tn  no  reculatlon  except  audi 
as  tbe  President  might  from  time  to  time 
prescribe. 

But  at  the  time  of  the  emergency  provision 
of  June  10,  1917,  the  Shipping  Board  had 
been  eatabllahed  aa  a  public  commission,  with 
broad  administrative  powers  and  subject  to 
definite  restrictions,  and  the  Fleet  Corpora- 
tion had  been  created  as  Its  agency,  financed 
with  public  fnnda.  The  emergency  shipping 
legislation  evidently  waa  enacted  in  the  ex- 
pectation that  the  President  would  employ 
the  Shipping  Board  and  the  Fleet  Corpora- 
tion as  his  agencies  to  exercise  the  new  pow- 
•ra,  for  the  Fleet  Corporation  was  mention- 
ed in  the  act,  and  it  waa  Icnown  to  be  but 
an  arm  of  the  Board.  It  Is  not  necessary  to 
hold  that  Congress,  while  entertaining  this 
expectation,  went  to  the  extent  of  restric^ 
ing  the  President  to  those  agraides :  but  It  la 
not  to  be  believed  that  they  intended  he 
Should  exercise  the  powers  arbitrarily.  And 
when  In  fact  he  designated  tbe  Fleet  Cor- 
poration to  exercise  those  powers  so  far  as 
they  pertained  to  the  conatmction  of  vessels 
and  the  requisitioning  of  vessels  in  process 
of  ctmstructlon,  and  the  Shipping  Board  so 
far  aa  they  applied  to  the  operation,  manage- 
ment, and  disposition  of  vesads,  it  Is  to  be 
presumed  that  he  did  so  because  of  the  gen- 
eral powers  that  already  had  been  conferred 
upon  them  by  law,  and  because  they  were 
subject  to  the  regulatory  provlaions  that  Con- 
gresa  had  enacted. 
Ttw  provlalMi  ttf  section  S  of  tbe  Act  tt 


T,  JS10,  that  veaseU  purchased, 


chartered,  or  leased  from  tbe  Shipping  Board, 
while  employed  solely  aa  merchant  vessels, 
should  be  subject  to  all  laws,  regulations,? 
and  llablU'des  governing  merchant  vessels,  ■ 
whether  tbe  United  States  were  Interested 
therein  as  owner  or  otherwise,' was  a  most 
material  restriction,  deemed  by  Congress  to 
be  essential  to  subject  them  to  the  same  du- 
ties and  liabilities  as  privately  owned  mer> 
chant  vessels  with  which  they  competed. 

That  Congress  considered  this  provision 
and  the  other  provisions  of  the  Act  of  1916 
as  having  living  force  and  general  applica- 
tion after  the  executive  order  of  July  11, 
1917,  is  manlfeat  from  the  amendatory  act 
approved  July  15, 1918,  while  the  war  was  at 
Its  height,  and  treated  by  Congress  aa  rd 
emergency  war  measure.  See  House  Rep. 
068  and  Senate  Bap.  SS6,  6Sth  Cong.,  2d 
Sess. ;  also  House  Bep.  069  and  Senate  Rep. 
S35,  same  Session,  relating  to  the  companion 
measure.  Theae  reports  and  the  accompany- 
ing bUla  ahow  that  the  Shipping  Board  was 
understood  to  be  executing  all  its  powers  un- 
der the  regulations  prescribed  by  tbe  Act 
of  1916. 

[2]  The  government  contends  further  that 
section  9  of  that  act  baa  no  application  to  the 
present  case,  because  liability  Is  Imposed 
thereby  only  with  re«3>ect  to  vees^  "pur- 
chased, chartered  or  leased  from"  tbe  Ship- 
ping Board,  and  only  when  "employed  soMy 
as  merchant  vessels" ;  It  being  Insisted  that 
the  Lake  Uonroe  does  not  come  within  either 
of  these  descriptions.  The  return,  however, 
makes  It  clear  that  at  the  time  of  tbe  col- 
lision she  was  operating  under  a  charter  ex- 
ecuted by  the  agents  of  the  Board  to  a  cer- 
tain coal  company ;  and  even  were  It  mere- 
ly an  agreement  wheret?  the  shippers  paid 
a  atipulated  rate  per  ton  for  the  cargo  car- 
ried, we  think  that  thla  would  be  a  charter 
within  the  meaning  of  the  Act  of  1916.  The 
words  "purchased,  chartered  or  leased"  In- 
dicate an  Intent  to  Include  a  contract  for 
the  temporary  use  of  a  vessel  or  Its  serv- 
ices, not  amounting  to  a  demlae  of  the  ship; 
In  short,  the  term  "charter"  was  here  em- 
ployed in  a  sense  as  broad  as  the  definition 
afterwards  embodied  in  the  Act  of  July  18, 
19ia  , 

[3]  We  cannot  accede  to  the  suggestion  g 
that  the  Lske  Mon'roe  was  not  employed* 
"solely  as  a  merchant  vessel"  because  she 
was  assigned  to  the  New  England  coal  trade, 
and  because  at  that  time  the  government, 
through  the  Fuel  Administration,  waa  ration- 
ing the  coal  supply  of  the  country.  The  lan- 
guage of  section  9  "sudi  vessels,  while  em- 
ployed solely  as  merchant  vessels,"  must  be 
read  In  connection  with  the  phrase  "whether 
the  United  States  be  Interested  therein  aa 
owner.  In  whole  or  in  part,  or  hold  any  mort- 
gage, lien,  or  other  interest  theretn,"  Her 
service  at  the  tims  was  pnr^  commwdal. 
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and  She  was  subject  by  tbe  terms  of  tbe  act 
to  the  ordinary  liability  of  a  merchant  res- 
get,  notwithstanding  tbe  Indirect  Interest  of 
the  goTernment  In  the  outcome  of  her  voyage. 

[4]  We  deem  It  clear,  also,  that  among  Oie 
liabilities  designated  by  the  section  la  tlie 
liability  of  ft  merchant  vessel  to  be  subjected 
to  Jndldal  process  In  admiralty  for  the  coo- 
sequencea  of  a  collision. 

Order  to  show  cause  discharged,  and  pe- 
tition dismissed. 


UNITED  STATES  v.  BABCOGE. 

SAUB  T.  HATDEN. 

(Arcued  April  15, 1919.    Decided  June  2, 1919.) 


The  United  States,  when  crestlDK  richts  In 
Individuals  sgaiuM  it,  need  not  provide  a  reme- 
dy throuih  the  courts. 

2.  CouBTS  4=a458— Cirrus  Aoaiitsi  Uititeo 

States-^  DBis  DICTION  ~  Pbivatx   PBOP&aTX 

Lost  in  Militabt  Sbbvice. 

Under  Act  March  3,  ISSQ  (Comt>.  St.  { 
6403).  providing  for  Bscertainment  and  deteiv 
mination  by  Treasury  officers  ot  value  of  pri- 
vate property  of  oScers  and  enlisted  men  in  the 
military  service,  lost  or  destroyed  in  such  serv- 
ice under  stated  drcamstoitcea,  and  payment  of 
amount  ascertained,  anil  that  any  claim  present- 
ed and  acted  on  unjer  autbority  of  tbe  act  sliall 
be  held  as  finally  determined  and  shall  never 
thereafter  be  reopened  or  considered,  tbe  Treas- 
ury Department  liHs  jurisdiction  of  such  a  claim, 
to  the  exclusion  of  the  Court  of  Claims. 
S.  UnriED  States  A=>99— Gi.AnfB  Aqainbt— 

Pbesentuent  —  HoBszs  Lost  nf  Miliiari 

Bebvicb. 
Under  Act  Jan.  9,  1SS3,  and  Act  Aug.  13, 
1888,  right  to  present  claims  against  the  United 
States,  under  Rev.  St.  |  84S2  (Comp.  St  | 
6390),  as  amended  by  Act  June  22, 1874  (Comp. 
St  tS  6381,  6392),  for  horses  lost  in  military 
service,  finaUy  expired  In  1891. 

Appeals  from  the  Court  ot  Claims. 

Two  actions,  one  by  Conrad  3.  Babcock 
and  tbe  other  by  Herbert  B.  Hayden.  against 
tbe    United    States.     From   Jndgments   for 

5  plaintiffs  (53  Ct  CL  620),  tbe  United  States 
appeals.    Beversed. 
*Mr.  Assistant  Attorney  General  Frlerson, 
for  the  United  States. 

Ur.  George  A.  King,  of  Wasblngton,  D.  0., 
for  appellees. 

Ur.  Justice  BBANDDI8  delivered  the  opin- 
ion of  the  Court. 
These  cases,  which  were  argued  together. 


are  appeals  by  the  United  States  from  Jude- 
menta  entered  In  the  Conrt  of  Claims.  In 
each  an  officer  In  tbe  army  recovered  com* 
peneatlon  nuder  the  Act  of  March  3,  188S,  c 
335,  23  Stat.  350  (Comp.  St.  I  6403),  for  the 
loss,  while  in  the  service,  without  fault  or 
negligence  on  his  part,  of  privately  owned 
personal  property.  In  each  case  tbe  claim 
had  been  duly  presented  within  two  years  of 
the  occurrence  of  the  lose,  and  the  Secretary 
of  War  had  decided  that  the  ortlcles  in  ques- 
tion were  "reasonable,  useful,  necessary,  and 
proper  for"  such  ofllcei  "while  In  quarters,  en- 
gaged in  the  public  service,  in  tbe  line  of 
duty." 

In  the  Babcock  Case  tbe  horse  of  a  captain 
■Utloned  at  tbe  Presidio  died  In  1910  of 
Btrangulatlon  because  the  government  fur- 
nished as  the  forage  ration  barley  with  the 
awns  on  it.  In  the  Hayden  Case,  a  lieuten- 
ant stationed  at  Texas  City,  Tex.,  lost  In 
ISIG  his  personal  effects  during  a  hurricane 
and  inundation,  while  he  was  endeavoring  to 
save  the  property  of  the  government  and  of 
others  as  well  as  his  own.  The  claim  for  the 
horse  bad  been  disallowed  by  the  Auditor  of 
the  War  Department  on  the  ground  that  "the 
death  of  officer's  horse  was  not  caused  by 
any  exigency  of  the  service,  nor  from  a  cause 
iDcIdcnt  to  or  produced  by  the  military  serv- 
ice." He  bad  disallowed  the  claim  tor  the  3 
persona]  effects  because  "the  'property  was* 
not  lost  or  destroyed  by  being  shlppad  on  an 
unseaworthy  vessel,  nor  by  reason  of  tbe 
claimant  giving  his  attention  to  saving  prop- 
erty belonging  to  the  United  States,"  and  the 
Auditor's  decision  was  affirmed  on  appeal 
by  the  Comptroller  of  the  Treasury.  Hie 
Auditor  made  no  finding  as  to  the  value  of 
the  property  lost  This  was  fixed  by  the 
Court  of  Claims  at  {200  for  the  horse  and 
$333  for  the  personal  effects;  and  for  these 
amounts  It  entered  Judgments  on  the  author- 
ity of  Newcomber  v.  United  States,  51  Ct 
CI.  408,  and  Andrews  v.  United  States,  52 
CL  CL  373.  The  loss  in  each  case  occurred 
prior  to  AprU  6,  1917,  so  that  the  rights  of 
tbe  parties  are  not  affected  by  the  provisions 
of  the  Act  of  March  2S,  1918,  c  28,  40  Stat. 
459,  479,  480;  or  chapter  VI  of  the  Act  of 
July  9,  1918,  c.  143,  40  Stat  845,  880,  881. 

IJie  questions  whether  the  Act  of  Uarcb 
8,  1886  authorizes  recovery  for  horses  under 
any  drcumstances  and  under  what  circum- 
stances It  authorizes  recovery  for  other  per- 
sonal property  have  long  been  the  subject  of 
controversy  in  the  Auditing  Department  and 
In  that  of  tbe  Comptroller  of  the  Treasury, 
See  20  Dedsions  of  the  Comptroller,  238. 
But  here  we  are  confronted  with  the  prelim- 
inary inqulTy:  Bas  Congress  conferred  up- 
on tbe  Court  of  Claims  Jurisdiction  to  de- 
termine In  any  case  whether  recovery  may 
be  hnd  under  that  statute  for  an  article  tost 
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or  <aBtrored?    nie  il^t  asaerted  la  based 
upon  tlie  proflalon  wbltlt  dedares: 

'Tbat  tlw  proper  accoimtiDK  offlcen  of  tb« 
TrttmuTj  be,  and  they  aw  hereby,  anthorlied 
and  directed  to  wiamine  Into,  aaeertain,  and 
detennine  the  Talue  ot  the  priTate  property  be- 
Itagtitg  to  officen  and  ealiated  men  in  the  mili- 
tary aerrice  of  the  United  States  whldi  hai 
bfen.  or  may  hereafter  be,  lost  or  destroyed  ia 
the  military  ferrice,  under  the  tollowinf  drcnm- 
Btances:  •  •  • "  end  that  "the  amount  of 
^aadi  low  so  ftseertslned  and  determined  sbaU  be 
■paid  ont  of  any  money  In  the  Treasury  not 
■  otterwlM  'appropriated,  and  shall  be  In  full 
tor  all  eucb  loss  or  dasiace." 

Il,l]  Itieae  general  rules  are  well  settled: 
Oi  That  the  United  States,  when  it  creates 
rlsBts  In  Individuals  against  itself.  Is  under 
no  obligation  to  provide  a  remedy  through 
tbe  cotuta.  United  States  ex  reL  Dimlap  t. 
Blade  128  U.  8.  40,  9  Sap.  Ct  12,  32  L.  Ed. 
854 ;  Bx  parte  Atocha,  17  WaU.  439,  21  L. 
Ed.  696;  Gordon  t.  United  States,  T  WalL 
188,  195,  19  L.  Ed.  8&;  De  Qroot  v.  United 
States.  S  Wall  419,  431,  433,  18  L.  Ed.  TOO; 
Comegys  t.  Vasse,  1  Pet  103,  212,  T  li.  Ed. 
108.  (2)  That  where  a  statute  creates  & 
rigbt  and  provides  a  spedal  remedy,  that 
remedy  Is  exclnaive.  Wilder  Uanufactaring 
Co.  v.  Com  Products  Co.,  236  U.  S.  165,  174, 
17S,  85  Sup.  GL  S98,  69  L.  Ed.  620,  Aim. 
Cas.  1016A,  US;  Amson  v.  Mnrpby,  109  U. 
S.  238.  3  Sup.  Gt  184,  27  li.  Ed.  920;  Bamet 
T.  National  Bank,  98  U.  S.  666,  658,  25  K  Ed. 
itl2;  Farmers'  ft  Uechanlcs'  National  Bank 
V.  Dearing,  91  U.  S.  29,  35,  23  Ij.  Ed.  196. 
8U11  tbe  fact  tbat  the  right  and  tbe  remedy 
are  tbns  intertwined  might  not,  if  the  pro- 
vision stood  alooe^  require  as  to  bold  that 
tbe  remedy  expressly  ifivmi  excludes  a  right 
•f  review  by  tbe  Court  of  Claims,  where 
tbs  decision  of  the  spedal  tribunal  involved 
DO  disputed  qneatton  of  fact  and  tbe  denial 
of  compensation  was  rested  wholly  upon  the 
construction  of  the  set  See  Hedbnry  v. 
Dnited  States,  17S  U.  S.  492,  498,  19  Sup.  Ct 
608,  48  I*  Ed.  779;  Parish  v.  MacVeagh,  214 
U.  S.  124,  29  Sap.  Ct  656,  63  L.  Ed.  936; 
McLean  v.  United  States.  226  n.  S.  874,  SS 
Sap.  Ct  122,  57  L.  Ed.  260;  United  States 
r.  Lengblln  (No.  200),  249  U.  8.  440.  39  Sup. 
Ct  S40,  63  L.  Ed.  696,  dedded  April  14,  1919. 
But  here  Congress  has  provided: 

"mat  sny  claim  which  shall  be  presented  and 
acted  on  under  antbority  of  this  act  shall  be 
held  as  finally  determined,  and  shall  never  there- 
after be  reopened  or  conridered." 

These  words  express  clearly  tbe  intuition 
to  confer  apon  tbe  Treasury  Department  ex- 
elnaive  Jurisdiction  and  to  make  its  decision 
dnal.  Hie  case  of  United  States  v.  Harmon, 
147  U.  S.  268,  13  Sup.  Ot  327,  87  L.  Ed.  164, 
strongly  relied  upon  bjr  claimants,  has  no 
application.    Compare  D.  H.  Ferry  ft  Ca  v. 


United  States,  86  Fed.  650,  ( 


(Comp.  St  I  6890),  as  amended  by  Act  ott 
June  22,  •1874,  c  886, 18  Stat  193  (Comp.  8t  f 
H  6391,  6392)  affords  o  basis  for  tbe  recov- 
ery. That  section  provided  for  reimburse- 
ment for  horses  lost  in  the  military  service, 
among  other  things  "in  consequence  of  the 
United  States  failing  to  supply  sufficient  for- 
ege;"  The  1874  amendment  provided  for  re- 
imbursement In  any  case  "where  the  loss  re- 
sulted from  any  exigency  or  necessity  of  the 
military  service,  unless  it  was  ceused  by  tbe 
fault  or  negligence  of  such  officers  or  ^illst- 
ed  men."  Even  if  these  statutes  were  appli- 
cable to  facts  like  those  presented  here,  ttiere 
could  be  no  recovery;  iKceuse  under  Act 
Jan.  9,  1883,  c  15.  22  SUt  401,  and  Act  Aug. 
13, 1888.  a  868,  25  Stat  437,  the  right  to  pre- 
sent cialma  under  section  3182  of  the  He- 
vised  Statutes  as  amended  flnaily  expired  in 
1801.  See  Griffls  v.  United  States,  52  Ct  OL 
1,  170. 

The  Court  of  Olalma  was  without  Jutlsdli^ 
don  in  either  case,  and  tbe  Judgments  are 
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No.  828. 

1.    COITBTS     4=>385(6) — DlBEfTT     ApPEAI.     TBOU 

DiBTBici  Goubt  —  QnASHiira  Indictvent 

— ScoFS  or  Review. 

Under  Act  March  2,  1907  (Comp.  St  | 
1704),  allowins  write  of  error  from  the  District 
Court  to  be  taken  directly  to  the  Supreme  Court 
from  a  decision  or  JudEment  quashing  or  set- 
ting  aside,  or  sustaining  a  demurrer  to.  any  In- 
dictment where  such  decUon  is  based  npon  tbe 
Invalidity  or  construction  ot  the  statute  nnder 
which  tlie  Indictment  is  founded,  the  Supreme 
Court  must  accept  trial  court's  interpretatian 
of  tndicbnent  and  confine  its  review  to  question 
of  construction  of  statute. 


-  Ihoictueut 
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2.  UOHOPOLIKS    ^=»31  - 

On  writ  of  error  nudcr  Act  March  2,  1001 
(Comp.  St  I  1704).  to  review  an  order  of  tha 
District  Court  sustaining  a  demurrer  to  and 
quasbing  an  indictment  sllcsing  a  vloiatloa  of 
the  Sherman  Anti-Tmst  Act  1"^  that  the 
Indictment  darned  no  offense,  tor  Uie  DI«trict 
Conrt  whose  Interpretation  is  binding,  con- 
strued tbe  indictment  as  merely  alleging  that 
the  defendant  manufacturer  fixed  resale  prices 
not  averred  to  be  unreasonable,  and  declined  to 
sell  to  'Customers  who  did  not  agree  to  miUn* 
tain  the  same. 
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S.  MoitOPOUES    ^alT(Z)  —  COICBISATIOB 

RBSTSAiftT  or  Tkadb  —  Skebiuiv    Ai 

T»u«T  Aor. 
The  Sbprtaau  Anti-Tnut  Act  la  Intended  to 
OCoMblt  moDopollu  and  comblnatioDa.  wbich 
ptobably  would  interfere  with  tha  free  ezerciBs 
of  their  rightB  by  those  engaged,  or  who  wish 
to  engage  in  trade ;  but  in  the  absence  of  any 
purpose  to  create  or  maintain  a  monopolr  ft 
manufacturer  engaged  In  private  busineaa  ma; 
exercise  his  diicretioQ  aa  to  partiM  with  whom 
he  will  deal,  and  may  refuse  to  sell  to  thoM  who 
will  not  maintain  specified   resale  prices. 


Colgate  &  Co.  was  Indicted  for  sn  illeKed 
violation  of  the  act  entitled  "An  ect  to  pro- 
tect trade  and  commerce  against  unlawful 
restralnla  and  monopolies,"  approved  Joly  2, 
ISOO,  commonly  known  as  the  Sherman  And- 
Tmst  Act,  and,  a  demurrer  having  been  mio- 
taiued  and  the  Indictment  auashed  (253  Fed. 
S22),  the  United   States   brlnga  error.     Af- 

c  •  Mr.  a.  Carroll  Todd,  Aoat.  Atty,  GetL.  for 
tbe  United  Statea. 

Mr.  Chnrles  E.  Hughes,  of  New  York  Clt7> 
for  defendant  In  error. 

Hr.  Justice  UcBETKOLDS  deUrered  the 
opinion  of  the  Court. 

[1]  Writs  of  error  from  Districts  Courts 
directly  here  may  be  taken  by  the  United 
States  "from  a  decision  or  Judgment  quoah- 
ing,  setting  aside,  or  sustaining  a  demurrer 
to,  any  Indictment,  or  any  count  thereof, 
where  such  decision  or  Judgmoit  ti  baaed 
upon  the  Invalidity,  or  construction  of  the 
statute  upon  which  the  Indictment  Is  found- 
ed." Act  March  2,  1907,  c  2564,  M  Stat  1246 
(Comp.  St.  I  1704).  Upon  sucli  a  writ  "we 
have  no  aathoilty  to  revise  the  mere  inter- 
pretation of  an  Indictment  and  are  conflned 
to  ascertaining  whether  the  court  in  a  cas^ 
under  review  erroneously  construed  tha  stat- 
ute." "We  must  accept  that  court's  Inter- 
pretation of  the  indictments  and  confine  our 
{review  to  the  question  of  the  construction  of 
'the  statute  Involved  In  Its  *dectaloEL"  United 
States  V.  Carter,  231  U.  B.  492,  493,  84  Sup. 
Ct.  173, 174  (58  L,  Ed.  330) ;  United  States  t. 
MUler,  223  U.  S.  S99,  602,  32  Snp.  Ct  S28, 
324  (56  U  Ed.  568). 

Being  of  opinion  that  "the  Indlctm^it 
should  Bet  forth  such  a  state  of  facts  as  to 
make  It  clear  that  a  manufacturer,  engaged 
In  what  was  believed  to  be  the  lawful  con- 
duct of  Its  business,  has  violated  some  known 
law  before  It  can  be  haled  Into  court  to  an- 
swer the  charge  of  a  commission  of  a  crime," 
aod  holding  that  It  "falls  to  charge  any  of- 
fense under  the  Sherman  Act  [Act  July  2, 
1S90,  c  64T,  26  Stat  209)  or  any  other  law  of 


the  United  States,  Out  U  to  say,  as  to  the 
substance  of  the  Indictment  and  the  conduct 
and  act  charged  therein,"  the  trial  court 
sustained  a  demurrer  to  the  one  before  us. 
Its  reasoning  and  conclnslona  are  set  out  in 
a  written  opinion.    253  Fed.  622. 

We  are  confronted  by  an  uncertain  Inter- 
pretation of  en  Indictment  itself  couched  In 
rather  vague  and  general  language.  Counsel 
differ  ladlcall;  concerning  the  meaning  of 
the  opinion  below  and  there  Is  muc^  room 
for  the  controversy  between  them. 

The  indictment  runs  only  agaloat  Colgate  ft 
Co.,  a  corporation  engaged  In  manufacturing 
soap  and  toilet  articles  and  selling  them 
throughout  the  Union.  It  makes  no  reference 
to  monopoly,  and  proceeds  solelT  upon  the 
theory  of  am  unlawful  combinatI<Hi.  Aftei 
setting  out  defendant's  organisation,  place 
and  character  of  business,  and  g^eral  meth- 
ods of  selling  and  distributing  products 
through  wholesale  and  letall  merchaata.  It 

"Daring  the  aforesaid  period  of  dme,  within 
the  said  Eastern  district  of  Virginia  and 
tbroufboDt  the  United  States,  the  defendant 
knowingly  and  unlawfully  created  and  engaged 
in  a  ccHnblnatian  with  said  wholeaale  and  ra- 
tail  dealera.  In  the  BBstern  district  of  Tiiginia 
and  throughout  the  United  States,  for  Uie  pur- 
pose and  with  the  effect  of  procuring  adher- 
ence on  the  part  of  such  dealera  (in  reveUiug- 
such  products  sold  to  tbem  aforesaid)  to  reaalee 
prices  fixed  by  the  defendant,  and  of  pre'venting? 
such  dealers  from  reselling  such  products  at 
lower  prices^  thus  suppressing  competition 
amongst  sudi  wholesale  dealers,  and  amongst 
audi  retail  dealers.  In  restraint  of  the  aforesaid 
trade  and  commerce  among  the  aeversl  Statest 
in  violation  of  the  act  entitled  'An  act  to  pro- 
tect trade  and  commeice  against  unlawful  re- 
straints and  monopollss,'  approved  July  2, 
1890." 


Following  this  Is  a  summarr  of  things  dona 
to  carry  out  the  purposes  of  the  comblnatlu) : 
Distribution  among  dealers  of  letters,  tele- 
grams, circulars  and  lists  showing  uniform 
prices  to  be  charged ;  uiflng  them  to  adhere 
to  such  prices  and  notices,  stating  that  no 
sales  would  be  made  to  those  who  did  not; 
requests,  often  complied  wltli,  for  informa- 
tion concerning  dealers  who  had  departed 
from  specified  prices;  investigation  and  dis- 
covery of  those  not  adhering  thereto  and 
placing  their  names  upon  "suspended  lists;" 
requests  to  irffending  dealers  for  assurances 
and  promises  of  future  adherence  to  pricey 
which  were  often  given ;  uniform  refusals  to 
sell  to  any  who  failed  to  give  the  same;  sales 
to  those  who  did;  similar  assurances  and 
promises  reqidred  of,  and  given  br,  other 
dealers  followed  by  sales  to  thRu;  iiar%' 
strictcd  sales  to  deal»s  with  establlataed  a» 
counts  who  had  otMerred  speeUed  prioa^  cCk 
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ImmedUtdr  fbareafter  cotatm  ttili  para- 
frapli: 

"B7  roaaoD  of  the  fongtrins,  whotenle  deal- 
•n  In  Ui«  afonuJd  prodacta  ot  Um  dafendaDt 
In  the  Eutern  dutrict  of  Viiiiula  and  throufh- 
oat  the  United  Statea,  with  few  ezceptiona,  r^ 
aold,  at  nniform  pricea  fixed  )tj  the  defendant, 
the  aforesaid  producta,  lold  to  them  b;  the  de- 
fendant, and  refuaed  to  reaell  ancb  producta  at 
lower  pricea  to  retail  dealera  in  the  date  where 
the  reapective  wholesale  denlere  did  buaineaa  and 
In  other  elates.  For  the  eame  ressoD  retail 
dealera  in  the  aforesaid  producta  of  the  defend- 
ant In  the  Eastern  district  of  Vlr^ia  and 
ethraufhout  the  United  Statea  resold,  at  oni- 
pfoim  pricea  fixed  bf  *the  defendant,  the  afore- 
aaul  products,  sold  to  them  by  the  defendant 
and  br  the  aforesaid  wholesale  deslera,  and 
retuaed  to  eell  tuch  prodacta  at  lower  pricea  to 
the  eoaaamine  public  In  the  etatea  where  the 
reapective  retail  dealera  did  boslnesa  and  in 
other  atatea.  Thua  competition  in  the  sale  of 
aucb  producta,  by  wholesale  dealera  to  retail 
dealers,  and  by  retail  dealera  to  the  conaum- 
Ing  public,  waa  suppressed,  and  the  prices  of 
such  producta  to  the  retail  dealers  and  to  the 
consuming  public  in  the  Ekstem  dUtrict  of 
Virginia  and  throughout  the  United  SUtea  were 
maintained  and  enhanced." 


"No  charge  ia  made  that  any  contract  waa 
entered  into  by  and  on  the  part  of  the  defend' 
ant,  and  any  of  ita  retail  customera,  in  re- 
atraint  of  interatate  trade  and  commerce,  the 
aTCrment  being,  in  effect,  that  it  knowingly  and 
nnlawAilly  created  and  engaged  in  a  combina- 
tion with  certain  of  ite  wholesale  and  retail 
cuatometa,  to  procure  adhef^nce  on  their  part, 
in  the  aale  of  itj  producta  sold  to  them,  to  le- 
aale  prices  fixed  by  the  defendant,  and  that.  In 
connection  therewith,  such  wholesale  and  re- 
tail customera  gave  aaaurancea  and  promisee, 
whidi  resulted  in  the  enhancement  and  main- 
tenanee  of  such  pricea,  and  In  the  auppreaaion  of 
competition  by  wholeaaie  dealers  and  retail 
dealera,  and  by  the  latter  to  the  oonauming 
public    •    •    • 

"In  the  view  taken  by  the  court,  the  indict- 
ment here  fairly  presents  the  question  of  wheth- 
er a  manutactorer  of  products  ahtpped  in  in- 
teratate trade,  la  subject  to  criminal  proaecu- 
tlon  under  the  Sherman  Act,  for  entering  into 
a  combination  in  restraint  of  such  trade  and 
eommarea,  because  he  agrees  with  hia  wholeaaie 

Sand  retail  euatomers,  upon  pricea  daimed  by 
them  to  ba  fair  and  raaaonable,  at  which  the 
aame  may  be  resold,  and  'dedlnea  to  sell  his 
prodacta  to  those  who  will  not  tbna  stipulate 
aa  to  pricea.  llila,  at  the  threahold,  presents 
for  the  determination  of  the  court,  bow  far  one 
may  control  and  dispoae  of  bis  own  property; 
that  ta  to  aay,  whether  there  ia  any  limitation 
thereon,  If  he  proceeda  In  respect  thereto  in 
a  lawful  and  bona  Ada  manner,  ^niat  he  may 
not  do  so,  (raudolently,  colludvely,  and  in  un- 
lawful combination  with  othera,  may  be  con- 
ceded. Eaatem  Statea  Retail  Lnmber  Dealera" 
AModadon  t.  United  Statea,  234  U.  S.  600, 
Q14,  34  Sup.  Ct  901,  58  L.  Bd.  1490,  L.  R. 
A.  191SA,  T8&     But  it  by  no  meana  foUowa 


that  being  a  manufacturer  of  a  given  arl^de^ 
ha  may  not,  without  incurring  any  criminal 
liability,  refuse  absolutely  to  sell  the  eame  at 
any  price,  or  to  aell  at  a  named  sum  to  a  cus- 
tomer, with  the  understanding  that  such  cua- 
tomer  will  reaell  only  at  an  agreed  prica  be- 
tween them,  and  should  the  customer  not  ob- 
serve the  understanding  as  to  retail  pricea,  ex- 
ercise hia  undoubted  right  to  decline  further  to 
deal  with  anch  peraon.    •    •    • 

"He  pregnant  fact  ahould  never  be  lost  aight 
of  that  no  averment  la  made  of  any  contract  or 
agreement  baring  been  entered  into  whereby  the 
defendant,  the  manufacturer,  and  hia  cuatom- 
vn,  bound  themaelvea  to  enhance  and  maintain 
pilcea,  farther  than  ia  involved  In  the  circum- 
Btancea  that  the  manufacturer,  the  defendant 
here,  refused  to  sell  to  persona  who  would  not 
resell  at  indicated  prices,  and  that  certain  ra- 
taiiera  made  purchasea  on  this  condition,  where- 
aa,  Infereu dally,  othera  declined  so  to  do>  No 
suggestion  is  made  that  the  defendant,  the  man- 
ufacturer, attempted  to  reserve  or  retain  any 
interest  In  the  goods  sold,  or  to  restrain  the 
vendee  la  bis  right  to  barter  and  sell  the  aame 
without  restricdou.  The  retailer,  after  buy- 
ing, could,  If  be  choae,  give  away  his  purchase 
or  seU  it  at  any  price  he  saw  fit  or  not  sell  — 
It  at  all.  his  course  in  these  respects  being  af-S 
tected  only  by  *the  fact  that  he  might  by  hla¥ 
octlon  Incur  the  displeasure  of  tihe  manufaetor- 
er  who  could  refuse  to  make  further  sales  to 
him,  ae  he  had  the  undoubted  right  to  do. 
Here  is  no  charge  that  the  retailers  themaelvea 
entered  into  any  combination  or  agreement  with 
each  other,  or  that  the  defendant  acted  other 
tban  with  his  customers  individually." 

[1,3]  Oar  problem  Is  to  ascertain,  aa  ac- 
curately ae  may  be,  wbat  interpretation  the 
trial  court  placed  upon  the  Indictment — not 
to  Interpret  it  ouraelvea;  and  then  to  deter- 
mine whether,  ao  construed,  it  fairly  cha^ea 
TlolatloQ  of  the  Sberman  AcL  Connael  for 
the  sovemment  maintain,  in  ^ect,  that,  aa 
BO  Interpreted,  the  Indictment  adequately 
charges  an  nnlawfol  combination  (within  the 
doctrine  of  Dr.  Miles  Medical  Co.  ▼.  Park  ft 
Sons  Co.,  220  U.  8.  ST8,  SI  Sup.  Ct.  378,  S5 
L.  Ed.  S02}  reanltlnc  tttxa  restrictive  agree- 
ments between  defendant  and  sundry  deal- 
ers whereby  tLe  latter  obligated  themaelvea 
not  to  resell  except  at  agreed  prices,  and  to 
support  this  position  they  spedflcally  rely 
npon  the  above-quoted  sentence  In  the  opinion 
whldi  begins,  "In  the  view  taken  by  the 
oonrt,"  etc  On  the  other  hand,  defendant 
malntalna  that  looking  at  the  whole  opinion 
It  plainly  construes  the  indictment  as  alleg- 
ing only  recognition  of  the  manufacturer's 
nndonbted  right  to  spedfy  resale  pricea  and 
refuse  to  deal  with  any  one  who  failed  to 
maintain  the  same. 

Consldertng  all  said  in  the  oi^ou  (not- 
withstanding some  serious  doubts)  we  are 
unable  to  accept  the  construction  placed  upon 
it  by  the  government.  We  cannot,  &  g.,  whol- 
ly disregard  the  statement  that — 


It  at  any  i^aa 
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h»  MW  lit.  or  not  sell  It  at  b]I,  hli  come  In 
diese  rcspcrtB  heitig  affected  only  by  the  fact 
tbat  he  might  tj  hit  actios  Incur  tb«  diipleas- 
on  of  the  manufscturer  who  could  refaae  to 
maka  tnitber  sales  to  him,  as  be  had  the  nn- 
doDbted  right  to  do." 

9  Aod  we  ■moat  conclude  tbat,  na  Interpreted 
below,  tht  Indictment  does  not  cbarge  Col- 
Eate  &  Co.  with  selUnK  Its  products  to  dealers 
nnder  agreementg  whttih  obligated  the  latter 
Dot  to  rwell  except  at  prices  fixed  t^  tbe  com- 
pany. 

The  position  of  the  defendant  1b  more  near- 
ly In  accord  with  tbe  whole  opinion  and  mnst 
be  accepted.  And  as  connsel  for  tbe  Gor- 
cmment  wer»  carefnl  to  stat«  on  tbe  argu- 
ment that  tbla  conclaslon  would  require  af- 
firmation of  tbe  Judgment  below,  an  extend- 
ed discussion  of  tbe  principles  Involved  la 


Tbe  purpose  of  tbe  Sherman  Act  Is  to  pro- 
hibit monopolies,  contracts  and  combtnattona 
wblcb  probably  would  unduly  Interfere  with 
the  free  exercise  of  their  rights  by  those  en- 
gaged, or  who  wish  to  engage,  in  trade  and 
«ommerc« — In  a  word  to  preserve  the  right  of 
freedom  to  trade.  In  tbe  absence  of  any 
purpose  to  create  or  maintain  a  monopoly, 
the  act  does  not  restrict  the  long  recognized 
right  of  trader  or  manufacturer  engaged  In 
an  entirely  private  business,  freely  to  exer- 
cise his  own  Independent  discretion  as  to 
parties  with  whom  he  will  deal;  and,  of 
course,  he  may  anaounce  In  advance  the  cir- 
cumstances under  nlilch  be  will  refuse  to 
sell.  "Tbe  trader  or  manufacturer,  on  the 
other  band,  carries  on  an  entirely  private 
business,  and  can  sell  to  whom  be  pleases." 
United  States  v.  Trans- Missouri  EVelght 
Association,  IS6  V.  S.  290,  320,  17  Sup.  CL 
HO,  B51  (41  U  Ed.  1007).  "A  retail  dealer 
has  tbe  unQuestloned  right  to  stop  dealing 
with  a  wholesaler  for  reasons  sufficient  to 
himself,  and  may  do  so  because  he  tblniu 
such  deoler  Is  acting  unfairly  In  trying  to  un- 
dermine his  trade."  Eastern  States  Retail 
Lumber  Dealers'  Association  v.  United 
States.  234  U.  S.  600,  614, 34  Sup.  CL  951,  9!&5 
<68  li.  Ed.  1490.  L.  R.  A.  IfllSA,  7S8).  See  also 
Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  ee.  31  Sup.  Ct.  502,  55  L.  Ed.  819,  34  L.  B. 
A.  (N.  S.)  834,  Ann.  Caa  1012D,  T34 ;  United 
States  V.  American  Tobacco  Co.,  221  U.  B.  106, 
130,  31  Sup.  Gt.  632,  5S  L.  Ed.  663 ;  BoatoD 
Store  of  Chicago  v.  American  Grapbopbone 
Co.  et  al.,  246  U.  S.  8,  38  Sup.  Ct.  257,  62  L. 
-  Ed.  SSI,  Ann.  Cas.  19I8C,  447.  In  Dr.  Miles 
^Medical  Co.  v.  Park  &  Sons  Co.,  supra,  the 
*  unlawful  'combination  was  eSected  through 
contracts  which  undertook  to  prevent  dealers 
from  freely  exercising  the  right  to  seU. 
The  Judgment  of  tbe  District  Court  must 


be 


BLAIR  v.  UNITED  STATES.  TEMPI* 
TON  V.  SAME.  PHILLIPS  v.  SAMIL 
BLAIR  v.  UNITED  STATES  et  aL  TUB*- 
PLETON  V.  SAMB.    PHILLIPS  v.  SAMB. 

(Aifued  Jan.  28, 191».    Dedded  June  2,  191A) 

Nos.  T63-76& 

1.  CoirsnTDTioitAZ.  Liw  «:948(I)— CoRsn* 
TunoHAUTT  or  Ac^-NxcESBRT  ow  Dnxs- 

UIKATIOK. 
Both  from  condderatlonB  of  propriety  U 
well  as  lODg-established  practice  courts  will  t» 
fuse  to  pan  upon  the  constitutionality  of  aa 
act  of  CoQKresa,  unless  obliged  to  do  so  In  pep 
formanee  of  the  judicial  function  when  tbs 
qoeitioD  Is  raised  by  a  party  whoss  interests 
entitle  hbn  to  raise  IL 

2.  Gbano  JtTBT  «=a36— IltTtSTIOATion— Tes- 
mioirr  or  Withxss. 

In  view  of  the  historical  devdopmoit  ot 
the  doctrine  of  compulsian  of  witneisei,  ths 
^ving  of  testimony  and  tbe  attendance  upon 
court  or  grand  jury  in  order  to  testlQr  which 
matters  are  regulated  by  Rev.  St.  ||  861-865, 
876,  S77  (Comp.  St.  a  1468,  1470,  1472-1474, 
1487,  1488),  are  pnblic  datiea,  so  where  a  wit- 
ncM  is  anbp<Bn&ed  to  testify  before  a  federal 
grand  Jury  he  may  be  required,  subject  to  thr 
constitutional  exemption  against  self4]icrlmin^ 
tion,  to  answer  any  question  within  his  koowV 
edge   concerning    the   matter   ondor   investigar 

3.  Grano  Jdrt  «:=36— IsvianoATioHS— Wir- 

KESfiES-~OBJECTIONS   TO    EVIDZHCE. 

A  witueia  before  the  federal  grand  jury  can- 
not urge  objections  of  Incompetency  and  i^ 
relevancy  to  questions  which  a  party  might  utgs, 

4.  GBAnO  JUBT«=336— InVESTIOATIOHS— Wi^ 

HBasEB— GHAiXKNaina  AurRoarry. 
A  witness  before  a  federal  grand  Jniy  cas- 
not  challenge  the  authority  of  tbe  court  or  of 
the  grand  Jury,  provided  tW  have  de  facta 
existence  and  orgaoisation. 


Affirmed. 


5.  Grand    Jubt    tfisse— WmrassEs— SlxAia- 

ITATIOR— "OaAMD   INQDIBT." 

An  examination  of  witnesses  by  a  federal 
grand  Jnry  need  not  be  preceded  by  a  formal 
cha^e  against  a  particular  individual,  the  body 
being  recognised  by  the  Fifth  Amendment  and 
statutes  relative  to  grand  juries  to  have  the 
ssme  powers  that  pertain  to  its  British  proto- 
type, and  it  is  a  grand  inquest,  a  body  with 
powers  of  Investigation  and  Inquisition,  tlM 
scope  of  whose  inquiries  Is  not  to  be  nar- 
rowly  limited  by  questions  ti  propriety  or 
forecasts  of  the  probsble  results  of  the  Inve*- 
dgation  or  by  doubts  whether  sny  particnlal 
individual  will  t>e  found  properly  subject  to  an 
accusation  of  crinM ;  henoe  a  witness  summon- 
ed before  a  grand  Jury  cannot  set  limits  on  the 
investigation. 

6.  OBAtin  JnBT  t=S^-liivEsnaiTiosm—'WlT' 

HBSSBB. 

Besidents  of  Uichigsn,  anbpmnasd  to  te*- 
tify  In  tbe  Southern  district  of  New  York  bs- 
J  fore  a  grand  Jury,  invesdgatiiig  supposed  vIoI*- 
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-tloDa  of  Cormpt  Practleea  Act  ol  June  SS, 
1010,  M  amended  (Comp.  Bt  H  188-188),  in 
connectloii   witli  verlficadoi)  and  filing  in  that 

'diatrict  of  reports  to  the  Secretary  of  the  Sen- 
ate of  tbe  United  Sutca,  made  by  a  candidate 
for  nomination  aa  Senator  at  a  primary  elec- 
tion held  in  Michigan,  cannot  decline  to  an- 
awer  qneationa  on  the  ground  tliat  Dittriet 
Court  wa«  without  Jurisdiction,  and  that  Cor- 
rupt Practices  Act,  as  amended,  waa  anconati- 
tutional,  for  the  witnesaea.  who  were  informed 
the  tnTMtlgatlon  waa  not  directed  axainat  them, 

-hail   no  interest  entitling  them   to  raise  those 

-qucationB. 

In  Error  to  the  District  Coart  of  the 
United  Statea  for  the  Sonttiern  District  ol 
New  York. 

Appeals  from  the  District  Court  of  Om 
United  Statea  for  tbe  Sonthern  DUtrict  ol 
New  Tort 

Frank  W.  Blair,  Allen  A.  Teropleton,  and 
Tbomas  P.  Phlllipa  were  adjudged  Kullty  of 
contempt  of  court  because  of  their  refusal  to 
■«be7  an  order  directing  them  to  answer 
questions  asked  of  them  before  a  federal 
grand  Jury,  and,  having  been  committed  to 
the  custody  of  Thomas  D.  McCarthy,  United 
States  Marshal  for  tbe  Southern  District  of 
New  York,  each  petitioned  for  writ  of 
habeas  corpus.  The  petitions  were  dis- 
missed (2S3  Fed.  800),  and  petitioners  re- 
manded, and  the;  bring  error  to  review  tbe 
-final  orders  adjudging  them  £utlty  of  con- 
tempt, and  appeal  from  the  flnal  orders  dls- 
-charglng  the  writs  of  habeas  corpus  and  re- 
manding them  to  custody.  Final  orders  af- 
firmed. 

Sir.  Martin  W.  Uttleton,  of  New  York  01^, 
for  plaintiffs  In  error  and  appellants. 

Mr.  Assistant  Attorney  Ueneral  Porter,  tor 
^the  United  States. 
5; 

4  *  Mr.  JusUce  PITNEY  delivered  the  opinion 
of  the  Court 

Three  ot  these  cases  come  here  on  writs 
of  error,  the  other  three  on  appeals.  The 
writs  bring  up  flnal  orders  adjudging  plain- 
tiffs in  error  guilty  of  contempt  of  court  be- 
cause of  their  refusal  to  obey  an  order  di- 
recting them  to  answer  certain  questions 
asked  of  them  tiefore  s  federal  grand  Jury, 
and  committing  them  to  the  custody  of  the 
United  States  marshal  nntU  they  should 
comply.  The  appeals  bring  under  review 
flnal  orders  dischorging  writs  of  habeas  cor- 
pus sued  out  by  appellants  to  review  their 
.detention  under  the  original  orders  of  com- 
mitment and  remanding  them  to  the  custody 
of  the  marshal.  Blair,  Templeton,  and 
Phillips  are  plaintiffs  In  error,  as  well  at 
appellants. 

It  appears  that  In  October,  1918,  the 
federal  grand  Jury  of  tbe  Southern  district 
of  New  York  was  making  inquiry  concern- 
ing supposed  violations  ot  section  12S  of  the 
Criminal  Code  (Act  March  4,  1909,  c.  821, 


Stat  lUl  [Comp,  St  |  10205])  (relating 
to  pwjorr)  and  of  tbe  so-called  Cormpt 
Practices  Act  of  Jnne  2S,  1910,  ch.  392,  86 
Stat  822,  as  amended  (Comp.  St.  ||  1S8-I9S), 
In  connection  with  the  veriflcatlon  and  flling 
in  that  district  of  reports  to  the  Secretary  of 
the  Senate  ot  tbe  United  States  made  by  a 
candidate  tor  nomination  as  Senator  at  a 
primary  election  held  In  tbe  state  of  Michi- 
gan on  August  27,  1918.  Phillips  was  served 
with  a  subpcena  requiring  him  to  appear 
and  testify  before  this  grand  Jury.  BlalrC 
and  Templeton  'were  subpoenaed  to  appeal? 
and  testify  and  also  to  produce  certain 
records,  correspondence,  and  other  docu- 
mentary evldeoce.  All  were  served  In  the 
state  of  Michigan.  They  appeared  before 
the  grand  Jury  In  response  to  the  subptenas, 
were  severally  sworn,  and  were  examined 
by  counsel  for  the  United  States.  Bach  wit- 
ness, after  answering  preliminary  questions, 
ashed  that  he  be  Informed  of  tbe  object  and 
purpose  of  tbe  Inquiry  snd  against  whom  It 
was  directed,  whereupon  he  was  Informed  by 
counsel  tor  tbe  United  States  that  the  In- 
quiry was  not  directed  against  him  (the 
witness).  After  this  each  witness  read  to  and 
left  with  tbe  grand  Jury  s  typewritten  state- 
ment to  tbe  effect  that  upon  advice  of  coun- 
sel be  refused  to  answer  any  questions  per- 
taining to  the  matter  under  inquiry,  tor  tbe 
reason  that  tbe  grand  Jury  and  the  court 
were  without  Jurisdiction  to  Inquire  Into 
tbe  conduct  ot  a  campaign  In  Michigan  for 
tbe  primary  election  of  a  United  States  Sena- 
tor; that  the  federal  Corrupt  Practices  Act 
aa  amended  was  unconBtituttonal ;  and  that 
no  federal  court  or  grand  Jury  In  any  state 
had  coDstltutlonal  authority  to  conduct  an  In- 
quiry regarding  a  primary  election  tor  United 
States  Senator.  Thereupon  each  witness  was 
asked  by  counsel  for  the  United  States 
whether  he  refused  to  testify  for  tbe  reason 
that  to  do  BO  would  Incriminate  him,  to 
which  he  made  no  other  answer  than  to  refer 
to  the  reasons  for  his  refusal  as  set  forth 
In  his  statement 

The  grand  Jury  made  a  written  present- 
ment of  these  facts  to  the  district  court,  wltb 
a  prayer  that  the  parties  named  might  be 
dealt  with  as  contumacious  witnesses. 

Upon  the  coming  In  of  tbe  presentment  the 
witnesses  appeared  In  person  and  by  counsel 
In  opposition  to  the  petition  ot  tbe  grand 
Jury  and  contended  tbat  the  Corrupt  Prau- 
tlces  Act  as  amended  was  unconstitutional 
and  void,  referring  to  the  opinion  of  this 
oourt  in  United  SUtes  v.  Gradwell,  243  U. 
S.  476,  487,  87  Sup.  Ct.  407,  81  L.  Ed.  867.6 
A  hearing  was  had  which  *went  to  the  mer-  ■ 
its ;  tbe  minutes  of  tbe  grand  Jury  were  read 
and  made  a  part  ot  the  presentment ;  and  tbe 
matter  was  fully  argued.  At  tbe  conclusion 
of  the  bearing  the  court  directed  the  wit- 
nesses to  answer  the  qnestlons  propounded 
to  them  before  the  grand  Jury.    l%ey  wo* 
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agalD  cmQed,  w««  asked  the  ume  qaestlonB, 
and  again  retnaed  to  answer  for  tlie  same 
leaaona  before  assigned.  The  grand  Jury 
Immedlatelj  made  a  further  presentment, 
whereupon  the  court,  after  hearing  the  par- 
ties, adjudged  appellants  guilty  of  contempt 
because  of  their  refosal  to  comply  with  the 
order  of  the  court,  and  remanded  them  to 
the  custody  of  the  marshal  nntU  the;  shonld 
comply. 

Being  In  his  custody,  each  of  tbetn  pre- 
sented to  the  District  Court  a  petition  for  a 
writ  of  habeas  corpus;  the  writ  was  allowed, 
returnable  forthwith;  and  the  United  States 
district  attorney,  in  behalf  of  the  maishal, 
made  a  motion  to  dismiss  the  writ,  la  effect 
a  demurrer  to  the  petition  for  Insuffldency. 
After  hearing,  the  court  discharged  the  writ 
and  remanded  each  of  the  petitioners  to  the 
custody  of  the  marshal  (253  ITed.  800) ;  and 
the  present  writs  of  error  and  appeals  were 
allowed. 

The  principal  contention  Is  that  the  Act 
of  June  26,  1910,  chapter  392,  36  Stat.  S2Z, 
and  Its  amendments  (Act  of  August  19,  1911, 
c.  S3,  37  Stat.  25;  Act  of  Aug.  23.  1012,  c. 
349.  37  Stat.  360)  are  unconstitutional  In  so 
far  as  they  attempt  to  regulate  and  control 
the  iselectloa  by  political  parties  at  primary 
elections  of  candidates  for  United  States 
Senator  to  be  voted  for  at  the  general  elec- 
"ii:s:  '.t  hflnE  Insisted  that  the  authority 
or  Congress  under  section  4  of  article  1  of 
the  eoustltutlou  extends  only  to  the  defini- 
tive general  election,  and  not  to  pre-election 
arrangements  or  devices  such  as  nominating 
conventions  and  primaries. 

It  Is  maintained  further  that,  because  of 
l-the  Invalidity  of  these  statutes,  neither  the 
•  United  States  District  Court  *nor  the  federal 
grand  Jury  has  Jurisdiction  to  Inquire  into 
primary  elections  or  to  indict  or  try  any  per- 
son for  an  offense  based  upon  the  statnteo, 
and  therefore  the  order  commlttlns  appel- 
lants la  null  and  void. 

[1]  The  same  constitutional  question  was 
stirred  in  United  States  v.  Gradwell,  243  U. 
S.  476.  487,  37  Sup.  Ct  407,  61  L.  Ed.  867,  but 
its  determtnation  was  unnecessary  for  the  de- 
cision of  the  case,  and  for  this  reason  It  was 
left  undetermined,  aa  the  opinion  states. 
C3on  si  derations  of  propriety,  aa  well  as  long- 
established  practice,  demand  that  we  refrain 
from  passing  upon  the  constitutionality  of 
an  act  of  Congress  unless  obliged  to  do  so  In 
the  proper  performance  of  onr  Judicial  func- 
tion, when  the  queatlcMi  is  raised  by  a  party 
whose  Interests  entitle  him  to  raise  IL 

We  do  not  think  the  present  parties  are  so 
entitled,  since  a  brief  consideration  of  tbe 
relation  of  a  witness  to  the  proceeding  in 
which  he  Is  called  will  suffice  to  show  that 
he  Is  not  interested  to  challenge  the  Jurisdic- 
tion of  court  or  grand  Jury  over  the  enb- 
Ject-matter  that  Is  under  Inquiry. 

[I]  Long  before  the  separation  of  tbe 
American  Colonies  from  tbe  mother  counti7> 


oompulaloii  of  witnesses  to  appear  and  tesU- 
ty  had  become  established  In  England.  Bj 
Act  of  fi  Ella,  c,  B,  1  12  (1562),  provision  was 
made  for  tbe  serrlce  of  process  out  of  anjr 
court  of  record,  requiring  the  person  served 
to  testis  concerning  any  cause  or  matter 
pending  in  the  court,  under  a  penalty  of 
£10,  besides  damages  to  be  recovered  by  the 
par^  aggrieved.  See  Havlthbury  v.  Harvey, 
Cro.  £liz.  131;  1  Leon.  122;  Goodwin  (or 
Goodman)  r.  West,  Cro.  C^r.  522,  540,  Marc^ 
IS.  When  It  was  that  grand  Juries  Qrst 
resorted  to  compulsory  process  for  witnesses 
Is  not  clear.  But  as  early  as  1612,  In  the 
Countess  of  Shrewsbury's  Case,  Lord  Bacon 
la  reported  to  have  declared  that — 

"All  subjects,  without  distlncdon  of  decrees,  a 
owe  to  the  King  tribute  and  lervice.  not  only^ 
of  their  deed  'and  band,  but  of  their  Imowledge  > 
and  discovery."    2  How.  St.  Tr.  769,  778. 

And  by  Act  of  7  i  8  Wm.  Ill,  c.  S,  |  T 
(1695),  parties  Indicted  for  treason  or  mis- 
prision of  treason  were  given  the  like  pro- 
cess to  compel  their  witnesses  to  appear  as 
was  usually  granted  to  compel  witnesses  to 
appear  against  them,  clearly  evincing  that 
process  for  crown  witnesses  was  already  In 
familiar  use. 

At  the  foundation  of  our  federal  govern- 
ment the  inquisitorial  function  of  the  grand 
Jury  and  the  compulsion  of  witnesses  were 
recognized  as  Incidents  of  the  Judicial  pow^" 
of  the  United  States.  By  the  Fifth  Amend- 
ment a  presentment  or  Indictment  by  grand 
Jury  was  made  essential  to  hold  one  to  an- 
swer for  a  capital  or  otherwise  infamous 
crime,  and  it  was  declared  that  no  person 
should  be  compelled  In  a  criminal  case  to  be 
a  witness  against  himself;  while,  by  the 
Sixth  Amendment,  in  all  trimlnal  prosecu^ 
tions  the  accused  was  given  the  right  to  ■ 
speedy  and  public  trial,  with  compulsory  pro- 
cess for  obtaining  witnesses  In  Us  favor. 
By  the  first  Judiciary  Act  (September  24. 
1789.  c  20.  I  30,  1  StaL  73.  88),  the  mode  of 
proof  by  examination  of  witnesses  In  the 
courts  of  the  United  States  was  regulated, 
and  their  duty  to  appear  and  testify  was 
recognized.  These  provisions,  as  modified 
by  subsequent  legislation,  are  found  in  sec- 
Uons  861-865,  Rev.  Stat  (C^mp.  St.  {{  1468, 
1470,  1472-1474).  By  Act  of  March  2,  1793. 
c  22.  I  6,  1  Stat  333,  335  (Comp.  St.  |  1487), 
it  was  enacted  that  subpcenas  for  wltneases 
required  to  attend  a  court  of  the  United 
States  In  any  district  might  run  into  anjr 
other  district,  with  a  proviso  limiting  the 
effect  of  this  In  dvll  causes  so  that  vrttnessea 
living  outside  of  tbe  district  in  which  the 
court  was  held  need  not  attend  beyond  a 
limited  distance  from  the  place  of  their  resi- 
dence. See  section  876.  Rev.  Stat.  (Comp. 
St  I  1487).  By  section  877  (secUoa  1488), 
originating  in  Act  of  Feb.  26,  1853  (chapter 
80,  g  S,  10  SUt  161,  169),  witnesses  required 
to  attend  any  term  of  the  district  court  on 
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■  the  part  of  the  TT&ited  States  may  be  sub- 
SlMenaed  to  atteod  to  testify  •generally;  and 
under  sndi  process  they  shall  appear  before 
tbe  grand  or  petit  jury,  or  both,  as  required 
by  tbe  conrt  or  tbe  district  attorney.  By  the 
same  Act  of  1853  (10  Stat  167,  168),  fees 
for  tbe  attendance  and  mileage  of  witnesses 
vere  regulated;  and  It  was  provided  that 
-where  the  United  States  was  a  party  the 
marshal  on  tbe  order  of  the  court  ^ould 
pay  BDch  fees.  Rev,  Stat  H  S4S,  SfiS  (Comp. 
8t.  H  1452,  1461).  And  sections  879  and 
SSI,  KeT.  StBt  (Comp.  SL  If  1490,  1492),  con- 
tain proTlalons  for  requiring  witnesses  in 
criminal  proceedings  to  give  recognisance  for 
tbelr  appearance  to  testify,  and  for  detain- 
ing tbem  In  prison  In  defanlt  of  sndi  recogni- 

In  all  of  these  provisions,  as  In  the  gen- 
eral law  upon  the  subject,  It  Is  clearly 
recognized  that  the  giving  of  testimony  and 
tbe  attendance  apon  court  or  grand  Jury  in 
order  to  testify  are  public  duties  which  every 
person  wltbln  the  Jurisdiction  of  the  govern- 
ment Is  bonnd  to  perform  upon  being  proper- 
ly sammoned,  and  for  performance  of  which 
be  Is  entitled  to  no  further  compensation 
than  that  which  the  statutes  provide.  Hie 
personal  sacrifice  Involved  Is  a  part  of  the 
necessary  contribution  of  the  Individual  to 
the  welfare  of  the  public.  The  duty,  so 
onerous  at  times,  yet  eo  necessary  to  the  ad- 
mlnlstratioQ  of  Justice  according  to  tbe  forma 
and  modes  established  In  our  system  of 
government  (Wilson  v.  United  SUtes,  221  V. 
8.  861,  372,  31  Sup.  Ct  6S8,  65  L.  Bd.  771. 
Ann.  Cas.  1912D,  558,  quoting  Lord  Ulen- 
twroagh),  is  subject  to  mitigation  In  excep- 
tional drcomatances ;  there  is  a  consdtatlon- 
al  exemption  from  being  compelled  In  any 
-criminal  case  to  be  a  witness  against  one- 
self, entitling  the  witness  to  be  excosed  from 
answering  anything  that  will  tend  to  In* 
criminate  him  (see  Brown  t.  Walker,  161  U. 
S.  691,  16  Sup.  CL  614,  40  L.  Ed.  81Q) ;  some 
confidential  matters  are  shielded  from  coa- 
Blderatloos  of  policy,  and  perbapa  in  other 
caaes  for  special  reasons  a  witness  may  be 
^excused  from  telling  all  that  be  knows. 
1|  But,  aside  from  exceptions  and  quaUflca- 
-•tlona — and  *none  snch  la  asserted  In  tbe  pres- 
ent case — tbe  witness  is  bound  not  only 
to  attend  but  to  tell  what  he  knows  in  an- 
swer to  questions  framed  for  the  purpose  of 
bringing  oat  the  truth  of  the  matter  nnder 
Ingniry. 
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[1]  He  is  not  entitled  to  urge  objections 
of  incompetency  or  Irrelevancy,  such  as  a 
party  might  raise,  for  this  la  no  concern  of 
his.  Nelson  t.  United  States,  201  U.  8.  92, 
115,  26  Sup.  Ct  358,  SO  L.  Ed.  673. 

[4]  On  familiar  principles,  he  Is  not  en- 
titled to  challenge  tbe  authority  of  the  conrt 
or  of  tbe  grand  Jury,  provided  they  have  a 
de  facto  existence  and  organization. 

[E]  He  Is  not  entiUed  to  set  limits  to  the 
Investigation  that  tbe  grand  Jury  may  con- 
duct The  Fifth  Amendment  and  the  eUt- 
utes  relative  to  the  organization  of  grand 
Juries  recognlEe  such  a  Jury  as  being  pos- 
sessed of  the  same  imwers  tbat  pertained  to 
Its  British  prototype,  and  In  our  system  ex- 
amination of  witnesses  by  a  grand  Jury  need 
not  be  preceded  by  a  formal  charge  against 
a  particular  indlvldnal.  Hale  v.  Henkel,  201 
U.  8.  43,  66.  26  Snp.  Ct.  870,  50  L.  Ed.  652. 
It  Is  a  grand  Inquest,  a  body  with  powers  of 
Investigation  and  Inquisition,  the  scope  of 
whose  Inquiries  Is  not  to  be  limited  narrowly 
by  questions  of  propriety  or  forecasts  of  tbe 
probable  result  of  the  investigation,  or  by 
doubts  whether  any  particular  IwUvldual  will 
be  fonnd  properly  subject  to  an  accusation 
of  crime.  As  has  been  said  before,  tbe  Iden- 
tity of  the  (lender,  and  the  precise  nature 
of  the  offense.  If  there  be  one,  normally  are 
developed  at  the  conclusion  of  the  grand 
Jury's  labora,  not  at  the  beginning.  Hen- 
dricks V.  United  States,  223  U.  B.  178,  IM. 
32  Snp.  Ct  313,  56  L.  Bd.  394. 

[I]  And,  for  the  same  reasons,  witnesses 
are  not  entitled  to  take  exception  to  thn 
Jurisdiction  of  tbe  grand  Jury  or  the  court 
over  the  particular  subject-matter  that  is 
under  investlgatlou.  In  truth  it  Is  in  the 
ordinary  case  no  concern  of  one  summoned 
as  a  witness  whether  the  offense  Is  within 
the  Jurisdiction  of  the  court  or  not  At  3 
'least,  the  court  and  grand  Jury  have  author-? 
Ity  and  Jurisdiction  to  Investigate  tbe  facta 
in  order  to  determine  the  question  whether 
the  facta  show  a  case  within  their  Jurisdic- 
tion. 

The  present  cases  are  not  exceptional,  and 
tor  the  reasons  that  have  been  outlined  we 
are  of  opinion  tbat  appellants  were  not  en- 
titled to  raise  any  Qoestion  about  the  constl- 
tntlonallty  of  the  ststutes  under  which  the 
grand  Ju^i  Investigation  was  condocted- 

Final  ordera  affirmed. 
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No.  418. 

1.  Bahkbuftct      «9293(2)  —  Jtjbibdtctiok 
— AvoiDiNO  Pretebkrceb  and  Thahskkbb. 

Juritiliction    of    tedsral    Dlatrict    Court   of 
■uit  bj  trustee  to  avoid  trftniferB  b;  banliriipt  ~ 
to  be  determined,  not  on  the  conduBions  on  tl 
merita   of  the  action,   but  on  conaideratlon  of 
the  allegHtlona  of  the  bilL 

2.  BAHRBDPrcT    ^=)290  —  JuBiSDicnoir 
AvoiDiita  FsBrEBiNCEa  aitd  Tkahbfbbs. 

Since  amendnient  of  Bankruptcy  Act  by 
Acta  1903  and  1910,  federal  Diatrict  Courts 
have  concurrent  jurisdiction  with  stata  courts 
to  act  aaide  preference!  under  aection 
(Comp.  St.  fi  6044),  fraudulent  transfers  within 
four  months  before  petition,  under  section  STe 
(Comp.  St.  {  nCal)  and  transfers  under  aci  ' 
70e  making  void  any  transfer  by  bankrupt 
which  any  cre<]itQr  might  have  avoided,  and  giv- 
ing the  trustee  right  to  recover  it 
8.  Bankbuptct  ^=>ai&(l)  —  JcBiSDicnoit 
— TIiitbtee'9  Bill. 
Bill  by  trustee  ot  bankrupt  held  to  aDece 
enough  to  properly  invoke  Jurisdiction  of  fed- 
erul  District  Court  (or  avoiding  tranafera  by 
bankrupt  as  fraudulent 

Appeal  from  tHe  District  Conrt  o(  the 
Duiiea  States  for  the  Souttaern  District  ol 
Georgia. 

Suit  by  R,  A.  Flanders,  trustee  of  M.  O. 
Coleman,  banlirupt,  against  E.  J.  Coleman. 
Bill  dismissed  (240  Fed.  757),  and  complain- 
ant  appeals.    Reversed. 

Messrs.  Frederick  T.  Saussy,  of  Savannah, 
Ga.,  and  A.  S.  Bradley,  of  Swainsboro,  Ga., 
for  appellunt 

Mr.  F.  H.  SaCIotd,  of  Swalnabort^  Oa,,  for 
appellee. 

Mr.  Justice  DAT  delivered  the  opinion  ot 
the  court. 

This  case  la  here  (Judicial  Code,  |  238,  Act 
March  3,  1911,  c.  231  [Comp.  SL  I  1215]) 
Bolely  upon  a  question  of  the  Jurisdiction  of 
the  District  Court  of  tbe  United  States  for 
the  Southern  District  of  Georgia  to  enter- 
tain tbe  suit  brought  by  R.  A.  Flanders,  as 
trustee  In  bankruptcy  of  M.  C.  Coleman, 
X  against  B.  J.  Coleman. 

9  *Omlttlng  unnecessary  parts,  the  bill  avers: 
Thst  the  Jurisdiction  of  the  court  is  Invoked 
under  sections  60b,  67e  and  70e  of  the  Bank- 
Tuptcr  Act,  as  amended.  That  In  1902  the 
said  E.  J.  Coleman,  the  father  of  M.  C.  Cole- 
jnan,  owned  a  tract  of  land  containing  877 
acres  In  the  state  ot  Georgia,  and  placed  his 
■on,  M.  C.  Coleman,  the  bankrupt,  In  possea- 
don  thereof,  expreasing  the  Intention  to  give 
the  land  to  his  son.  M.  C.  Coleman  cleared 
the  land,  moved  on  the  same  and  lived  there- 


on for  a  period  ot  at  least  twelre  jeaia,  aod 
placed  TaluBble  ImproremeDts  thereon.  That 
M.  c.  Coleman  rented  as  landlord  said  3TT 
acres  to  Daa  Davis,  rent  notes  of  S1,0(N>  ea<dt 
tor  the  same  being  taken  In  the  name  of  U. 
C.  Coleman,  payable  on  October  1,  1914, 1915„ 
1916,  1917,  1918.  respectively.  That  U.  a 
Coleman  collected  tbe  note  maturing  October 
1,  1914,  and  that  he  became  Insolvent  on  De- 
cember 1,  1014,  and  ever  since  that  date,  Dp 
to  the  time  petltl(ni  was  Sled,  was  Insolvent 
within  tile  meaning  and  Intent  of  the  Bank- 
ruptcy Act  That  while  so  Insolvent,  in  Jan- 
uary or  February,  191S,  M.  C.  Coleman  turn- 
ed over  to  E.  J.  Coleman  fonr  of  said  rent 
notes  of  the  value  of  $4,000  vrith  the  Intent 
to  hinder,  delay,  and  defrand  his  creditors. 
Tbat  if  the  conveyance  of  the  said  rent  notes 
was  not  made  with  tbe  purpose  to  hinder, 
delay  and  defraud  creditors,  the  transfer 
had  tbe  effect  to  create  a  preference  In  favor 
of  E.  J.  Coleman  In  that  when  the  same  was 
made  H.  C.  Coleman  was  insolvent,  and  the 
collection  thereof  would  enable  E,  J.  Cole- 
man to  obtain  a  greater  i»erccntDge  of  any 
Indebtedness  claimed  to  be  owing  to  him  by 
M.  C.  Coleman,  than  any  other  of  such  credi- 
tors of  M.  C.  Coleman,  of  the  same  class. 
That  said  transfer  was  within  four  montlia 
from  the  filing  of  the  petition  In  bankruptcy, 
the  bankrupt  was  insolvent,  and  tbe  transfer 
operated  aa  a  preference,  and  E.  J.  Coleman 
at  the  time  of  recelvlni;  the  same  had  rea- 
sonable cause  to  believe  that  the  same  would 
eftect  a  preference.  That  U.  0.  Coleman,  upS 
to  December  1,  •1914,  had  a  good  title  to  tlie  • 
said  377  acres  of  land,  although  It  does  not 
appear  tbat  a  deed  had  ever  been  deUvered 
from  EI.  J.  Coleman  to  M.  G.  Coleman.  That 
E.  J.  Coleman  placed  M.  C  Coleman  In  pos- 
session of  tbe  said  land  with  tbe  Intention 
give  it  to  him,  and  tbe  latter  held  posses- 
sion of  it  as  bis  onrn,  and  made  Improve- 
Cs  on  It  of  great  value,  and  dealt  wlib 
tbe  land  as  his  own  for  the  purpose  of  ob- 
taining credit,  and  from  said  long  poaaessloD 
the  title  to  the  land  became  vested  in  M.  G. 
Coleman.  That  at  the  time  of  the  transfer 
of  tbe  rent  notes  to  B.  J.  Coleman  the  legal 
title  or  right  to  the  land  was  completely  rest- 
ed In  U.  C.  Coleman  as  If  he  bad  obtained  a 
deed  from  E.  J.  Coleman.  The  complaint 
adds  a  description  of  tbe  Improvements,  a 
house,  etc.,  adding,  ft  Is  arerred,  $6,400  to 
the  value  of  the  premises.  Xtiot  M.  C.  Cole- 
man, by  agreeing  with  E.  J.  Coleman  to  re- 
linquish his  rights  and  title  to  the  real  estate 
and  Improvements,  in  tbe  year  191S,  did  sO' 
with  Intent  to  binder,  delay  and  defraud  his 
creditors.  The  petition  prays  that  the  trans* 
fer  of  the  four  rent  notes  be  declared  void  as 
being  made  with  the  Intent  to  binder,  delay 
and  defraod  tbe  creditors  of  M.  C.  Coleman. 
Tbat  the  transfer  of  tbe  notes  be  declared  t» 
be  a  preference,  sbould  tbe  court  hold  or  fled 
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that  tbere  In  an?  Indebtednen  owing  to  B.  J. 
Coleman  bj  M.  C.  Coleman,  ^at  ttae  notes 
collected  by  E.  J,  Coleman  be  accounted  for, 
Hiat  any  ot  said  notea  wblcb  may  not  bave 
been  collected,  be  decreed  to  be  surrendered 
to  petitioner.  That  the  877  acres  of  land  be 
declared  to  be  the  properly  o(  the  petitioner 
AS  trustee  In  bahbruptc;  for  tbe  purpose  ot 
applying  the  same  to  the  credit  of  the  cred- 
itors of  the  bankrupt.  That  In  the  erent  that 
tbe  coort  shonid  hold  that  the  complainant 
should  not  have  and  receive  the  relief  pray- 
ed for  because  of  any  defect  In  claimants' 
claim  of  title,  that  he  be  declared  as  such 
trustee  to  have  an  equitable  lien  or  charge 
^on  tbe  said  land,  at  least  to  tile  extent  of  the 
•  Talue  of  tbe  Improvements.  That  the  eald 
•E.  J.  Coleman  be  required  to  spedflcally  per- 
form his  promise  and  agreement  to  convey 
title  to  the  land  to  M.  0.  Coleman,  and  the 
title  be  made  In  the  petitioner's  name  as 
trustee  for  the  benefit  of  the  creditors  of  the 
bankrupt.  Aiterwards  the  complainant  tiled 
an  amendment  to  tbe  bill  In  which  It  was  al- 
leged: That  within  the  period  of  four 
'months  Immediately  preceding  the  filing  of 
the  bankruptcy  proceedings  by  U.  C.  Cole- 
man, to  wit,  in  January,  191S,  while  insol- 
vent, and  with  intent  to  binder,  delay  and  de- 
fraud bis  creditors,  the  eald  M.  C.  Coleman, 
who  then  held  the  title  to  the  above-describ- 
ed real  estate,  fraudulently  disclaimed  such 
title,  and  surrendered  possession  thereof  to 
B.  J.  Coleman,  and  thereby  fraudulently 
transferred  his  rights,  tttle^  interests  and  eq- 
nlt;  In  said  real  estate  to  E.  J.  Coleman, 
and  transferred  said  rent  notes  with  the  pur- 
pose and  Intent  to  make  the  tenant  the  ten- 
ant of  the  respondent,  and  as  such  he  has  at- 
torned. 

An  answer  was  filed  taking  issue  npcm  the 
allegatlona  of  the  bill  as  to  fraudulent  trans- 
fers and  conveyance,  and  making  other  alle- 
gations unnecessary  to  set  out  in  detail.  Tbe 
cause  was  referred  to  a  master,  who  took  the 
evidence,  and  found  that  the  District  Court 
bad  Jurisdiction,  snd  that  there  was  a  fraud- 
ulent transfer,  and  advised  a  judgment  In 
favor  of  tbe  trustee.  After  conaiderlng  the 
report  of  the  master,  the  District  Court 
made  s  final  decree,  finding:  That,  assuming 
for  the  purpose  of  the  consideration  of  the 
question  of  Jurisdiction,  the  testimony  sub- 
mitted by  the  complainant  to  be  true,  the 
court  was  without  Jurisdiction  to  make  a 
decision  on  the  merits  of  tbe  controversy. 
And  It  was  ordered  and  directed  that  the  bill 
of  complaint  be  dismissed  without  prejudice 
of  the  petitioner's  right  to  maintain  tils  ac- 
tion In  B  state  conrt.  The  District  Oourt 
also  made  a  certificate  stating:  That  the  de- 
^cree  of  dismlBsal  was  bssed  solely  upon  the 
N  ground  that  tbe  court  was  of  opinion  that  it 
■  bad  no  Jurisdiction  to  'grant  any  relief  to  tbo 
complainant,  that.  In  reaching  this  determi- 
Bstim,  ttt  court  bad  considered  the  evi- 
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dence  of  the  complainant,  oBSumlng  it  to  be 
true  for  that  purpose,  only,  snd  that  It  did 
not  show  Bucb  a  transfer  within  the  meaning 
of  the  laws  of  Congress  relating  to  bank- 
ruptcy as  would  give  the  court  Jurisdiction 
of  the  proceedings. 

n.I]  Whether  the  District  Court  has  Ju- 
risdiction to  grant  any  relief  must  be  deter- 
mined upon  a  coQSlderatloQ  of  the  sllega- 
tlons  of  the  bill  and  the  amendment  thereto. 
If  there  be  enough  of  substance  In  them  to 
require  the  court  to  hear  and  determine  the 
cause,  then  Jurisdiction  should  have  been  en- 
tertained. Looking  to  tbe  allegation  of  the 
bill  and  tbe  amendment,  as  we  have  stated 
tbem,  It  appears  that  tbe  trustee  Invoked  the 
aid  of  section  60b  of  the  Bankruptcy  Act.  as 
amended  by  Act  Feb.  6,  1903,  c  4B7,  32  SUL 
79S  (Comp.  St  I  9644),  relating  to  preferen- 
tlal  transfers  made  within  four  months  be- 
fore tbe  filing  of  the  petition  In  bankruptcy, 
also  section  67e,  30  Stat.  BM  (Oomp.  8C.  | 
9651)  making  fraudul^it  transfers  within 
four  months  null  and  void,  except  as  to  per- 
sons acting  in  good  faith,  or  for  a  present, 
fair  consideration,  and  of  section  70e  of  the 
act,  30  Stat  566  (Oomp.  St  |  9654)  providing 
that  tbe  trustee  may  avoid  any  transfer  of 
the  bankrupt's  property  that  any  creditor 
might  have  avoided,  and  may  recover  the 
property,  so  transferred,  or  Its  value,  from 
the  person  to  whom  It  was  transferred,  un- 
less he  was  a  bona  fide  bolder  prior  to  tlie 
adjudication. 

Since  the  amendments  to  the  Bankruptcy 
Act  of  1903  and  Jnne  25,  1910  (32  Stat  797; 
36  St&t.  838,  c.  412)  the  District  Courts  of  tbe 
United  States  are  given  concurrent  Jurisdic- 
tion with  the  state  conrts  to  set  aside  pref- 
erences under  section  60b  of  the  act,  and 
banduleat  transfers  within  four  months  pri- 
or to  tbe  filing  of  the  petition,  under  section 
67e  of  the  act  and  transfers  under  section 
70e,  making  void  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor 
might  have  avoided,  and  giving  the  trustee 
the  right  to  recover  the  same.  See  Stell- 
wageu  V.  Clum.  245  U.  S.  605,  614,  SB  Bup. 
Ct  215.  62  L.  Ed.  607;  CoUett  v.  Adams,  249 
tJ.  S.  545,  39  Sup.  Ct  872.  63  L.  Ed.  764,  de- 
cided April  28,  1919.  I 

*Tbe  opinion  of  the  DUtrict  Court,  aa  set? 
forth  In  the  record,  shows  that  its  conclusion 
that  there  was  no  jurisdiction  was  based  up- 
on a  consideration  of  the  evidence,  from 
which  It  was  found  that  no  preference  was 
shown  undw  section  60b,  nor  any  fraudnlent 
transfer  under  sections  67e  or  70e.  To  Jus- 
tify its  conclusion  that  it  was  without  Juris- 
diction the  District  Judge  cites  certain  dc<d- 
alons  of  this  conrt  Bardea  v.  Hawarden 
Bank,  178  D.  S.  524,  20  Sup.  Ct  1000,  44  L. 
Ed.  U76,  in  which  this  court  held  that  un- 
der section  23  of  tbe  Bankruptcy  Act  (Cotap, 
St  I  9607)  the  District  Court  could  by  the 
consent  of  the  defendant,  and  u         ~ 
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mterUln  mlts  b7  Uie  trustee  Bgaliut  Oitrd 
persons  to  recover  proi>ert7  conveyed  b;  tlH 
bankrupt  before  the  Instltatlon  of  tbe  bank- 
mptcy  proceedings.  It  Is  suffldmt  to  aajr  of 
tb&t  case  that  It  was  decided  tinder  the 
terms  of  the  act  before  the  amendments  of 
1903  and  1910,  respectlTely,  to  which  we  hare 
referred,  and  which  give  concurrent  Jnrlsdlo- 
tloD  to  the  state  and  federal  courts.  The 
District  Court  also  dted  Barrls,  Trustee, 
Bank  of  Mt  Pleasant,  216  U.  S.  882,  80  3u 
Gt.  296,  64  L.  Ed.  528,  wherein  no  transfer  of 
the  bankrupt's  property  was  alleged  In  the 
petition.  The  suit  was  one  by  the  trustee 
recover  securltlea  of  the  bankrupt,  alleged 
to  be  held  by  tbe  bank  for  the  security  of  an 
overdraft  which,  it  was  averred,  had  been 
paid;  and  also  to  recover  certain  notes  al- 
leged to  have  been  paid  by  the  bankrupt. 

The  opinion  of  the  District  Court  shows 
that  it  really  considered  the  merits  of  tbe 
case  in  reacbing  tbe  conclusion  that  It  was 
without  Jurisdiction.  As  this  court  has  not 
infrequently  said,  Jurisdiction  must  be  deter- 
mined not  upon  the  conclusion  ou  tbe  merits 
of  the  action,  but  upon  consideration  of  the 
grounds  upon  which  federal  Jurisdiction  Is 
invoked. 

[t]  Much  of  the  brief  of  counsel  is  taken 
up  with  a  diacnsslon  as  to  whether  the  al- 
leged transfers  amount  to  a  conveyance  un- 
der the  Georgia  statutes  and  dedsions.  This 
g  discussion  is  pertinent  to  tbe  merits,  our  sole 
■  tnqulry  *coiic«rna  tbe  Jurisdiction  of  the 
court  We  are  of  opinion  tbat  there 
enough  alleged  to  properly  Invoke  Jurisdic- 
tion, and  that  the  charges  of  fraudulent 
transfers  of  the  rent  notea,  and  of  interests 
Id  real  estate,  were  sufficiently  made  to  bring 
the  action  within  the  Jurisdiction  cf  tlie  Dis- 
trict Court  under  tbe  provisions  of  the  Bank- 
ruptcy Act  In  this  view  the  Judgment  of 
the  District  Court  dismissing  tbe  action  for 
want  of  Jurisdiction  is 

Beveraed. 
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NORTHERN  PAO.  RT.  CO.  at  aL  v.  PCGET 
SOUND  &  W.  H.  HI.  CO. 

tArgnwl  April  2S,  1919.    Decided  June  2, 1919.) 

Ho.  827. 

1.  ConnrrcTioitAi.  Law  «=3l01— Railboads 
«=3S1(1)  —  Okadk  GaoBSino  —  SArrrr  De- 

TICEB— BUBDEN  OF  EXFEHBE— TCSrED  RlOBT 

~KvLx  OF  Law. 
A  statute  of  Waablngtou,  in  effect  when  the 
P.  Railroad  was  coostracted  therein,  which,  as 
coDStroed  by  Its  court,  while  giving  any  Junior 
company,  formed  under  such  statute,  right  to 
cross  it,  required  tbe  Junior  company  to  pay 
the  entire  cost  of  crossing,  induding  iUBtaiilng 
and  maintBining  of  Interlocking  safety  devices, 
was  St  moat  a  rule  of  law,  applicable  to  sssesa- 


ment  of  damages  In  m  proceeding  to  appropri- 
ate a  cnwsing,  to  which  a  junior  company  was- 
entitled  by  itatnte,  and,  being  no  part  of  P.'a 
charter,  it  having  been  organized  under  tbe 
law  of  another  state,  gave  It  no  vested  right  to- 
insist  that  the  rule  should  not  be  changed  by 
statute,  as  it  was  by  Laws  Wash.  1013,  p.  74, 
or  fay  court  decision. 

2.  CoHnrruTioKAi.  Law   9=sWJ  —  Gbadb 
Cbobsing— Cost  o»  Bafett  DKnocfr— Tax- 
ino  Without  Due  Fsooebb. 
As   to   a   railroad   constructed   before,   and 
crossed   by   another   railroad   after,   passage   of 
Laws   Wash.   1813,   p.   74,   changing   the   prior 
law  that  tbe  crossing  roed  should  bear  all  the 
eipense  of  necessary  interlocking  safety  devices, 
tbe  statute  was  within  the  rule  tbat  tbe  im- 
posing of   uncompenaated  charges.   Involved   in 
obeying  a  law  passed  In  a  reasonable  exerdae  of 
the   police  power,  is  not  a  taking  of  proper^ 
without   due  process,    within   the   FoorteeDtlt. 
Amendment 

Court  of  tlie- 


PetlUon  by  tbe  Puget  Bound  A  Wlllapa 
Harbor  Railway  Company  to  the  Public 
Service  Commission  of  the  State  of  Washing- 
ton for  leave  to  cross  the  Kortbem  Padflc 
Railway  Company's  track  at  grade.  Judg- 
mKit  of  tbe  superior  court,  affirming  order 
of  the  commlssloo  that  the  expense  of  intei^ 
locking  safety  devices,  required  to  be  in- 
stalled, be  borne  wholly  by  petitioner,  was 
reversed  by  the  Supreme  Court  of  Waahlng- 
ton  aei  Pac  6S0;  IW  Pac  793),  and  tlw 
Northern  Padflc  Company  and  the  Public 
Service  Commission  bring  error.  ABirmed.  m 
*  Uessrs.  Lorenzo  B.  Da  Ponte,  of  Tacoma.* 
Wash.,  and  G.  W.  Buuu  and  Charles  Don- 
nelly, both  at  St  Paul,  Minn:,  for  plalntin 
In  error. 

Mr.  Heman  H.  Field,  of  Chlcagc^  111.,  tor 
defendant  in  error. 

Ur.  Justice  CLARKE  delivered  tbe  opin- 
ion of  tbe  Court 

The  defendant  in  error,  Puget  Sound  & 
Wlllapa  Harbor  Railway  Cooipany,  herein- 
after designated  the  Wlllapa  Company,  b 
railroad  corporation  organized  imder  the 
laws  of  the  state  of  Washington,  in  the  c«ai- 
structlon  of  a  new  line  of  railroad  in  1914, 
found  it  necessary  to  cross  at  grade,  at  two 
places,  tracks  wblcb  bad  been  constructed 
In  1890-1892  by  the  plaiuUlI  In  error,  Nortli* 
em  Padflc  Railway  Company,  hereinafter 
designated  the  Padflc  Company,  a  corpora- 
tion organized  under  tbe  laws  of  tbe  state  vt 
Wisconsin, 

In  appropriate  proceedings,  provided  for 
by  tbe  state  law,  tbe  Public  Service  Comods- 
Blon  of  the  state  of  Washington  granted  au- 
thority and  permission  to  tbe  WUlapa  Own- 
pany  to  cross  tbe  tracks  of  the  Pacific  Com- 
pany at  grade  at  the  two  designated  places. 
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TUi  permission  was  subject  to  tbe  condi- 
tion tbat  suitable  loterlocklog  devlcea,  of  a 
tn>e  to  be  agreed  upon  between  tbe  two  com- 
panies, abonld  be  Installed  at  the  crossings. 
The  companies  agreed  upon  all  of  the  con- 
ditions Involved  In  tbe  crossing  o(  their 
tracks,  excepting  as  to  tbe  coat  of  Installing 
Sand  maintaining  tbe  required  interlocking 
^devices,  *aDd  upon  due  submission  of  this 
Question  to  tbe  commission  It  was  decided 
ttiat  the  entire  expense  should  be  borne  by 
the  Junior,  the  Willaps  Company.  The  su- 
perior court  affirmed  this  holding  by  the  com- 
mission, but  on  appeal  tbe  Supreme  Court  of 
the  state.  In  the  decision  which  we  are  re- 
Tiewlng,  reversed  the  two  lower  tribunals 
and  ruled  tliat  the  expense  should  he  divided 
equally  between  the  two  companies. 

[1]  The  decision  of  the  Supreme  Court  of 
Washington  Is  based  upon  the  Interpretation 
'Which  It  placed  upon  applicable  state  stat- 
utes enacted  In  I&IS  (chapter  30,  I^iws  of 
"Washington  1913,  p.  74),  and  the  case  Is  pre- 
sented to  this  court  on  tbe  single  assignment 
■ot  error : 

"That  the  state  Supreme  Court  erred  fa 
toldlng  and  deciding  that  chapter  80  of  the 
Lawi  of  WashtngtOQ  of  1613,  as  coostraed  and 
applied  to  tbe  facts  of  this  caM,  Is  not  repoi- 
naat  to  the  Fourteenth  Amendment  to  the  Cim- 
•tltntlon  of  the  United  States." 

Conceding  that  the  construcdon  placed  up- 
<»i  the  state  statute  by  the  state  Supreme 
Conrt  win  be  accepted  by  this  court,  the  con- 
tention of  the  Padflc  Company  is  that,  when 
that  company  entered  the  state  of  Washing- 
ton and  constructed  Its  line,  an  act  of  the 
Legislature,  passed  In  1888  (Laws  1887-88, 
p.  63}  was  In  effect,  wbldi  gave  to  railway 
«ompDnles  formed  under  tbe  act  tbe  right  to 
«ro8S  any  otber  railway  theretofore  con- 
structed, but  subject  to  conditions  wbid)  tbe 
state  Snpreme  Court  beld.  In  1908,  In  SUte 
T.  Northern  Padflc  Railway  Co.,  4»  Wash.  78, 
M  Pac.  907.  required  the  Junior  company  to 
pay  tbe  entire  cost  of  the  crossing,  including 
the  Installing  and  maintaining  of  Interlocking 
4eflces  where  necessary;  that  this  constituted 
a  vested  right  of  property  In  the  senior  com- 
pany,  and  that  the  later  statute  of  1913,  wbidi 
tbe  Supreme  Court  held  in  this  case  required 
It  to  bear  one-balf  of  the  cost  of  Installing 

?aad  maintaining  the  Interlocker,  deprived  It 
of  its  property  without  due  process  of  law. 
**It  la  admitted  In  argument  that  the  act 
assailed  would  be  validly  applicable  to  ap- 
portioning the  coat  of  crossings  of  highways 
and  railroads,  regardless  of  tbe  dates  of 
tbeir  construction  (New  Tork  &  New  Ekig- 
land  Railroad  v.  Bristol,  161  U.  B.  6C6,  14 
Bop.  Ct  437, 38  L.  Ed.  269;  Chicago,  etc,  BaU- 
VOftd  Ca  V.  Chicago,  lOa  U.  S.  226,  17  Sup. 
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Ct.  SSI,  41  L.  Ed.  97^,  and  that  It  would  be 
valid  as  applied  to  crossings  of  railroad  lines 
constructed  prior  to  Its  enactment  where  no 
contract  had  been  entered  Into  with  respect 
to  the  protection  of  the  crosslnK  (Detroit, 
etc.  Hallway  v.  Osbom,  189  D.  S.  383,  28 
8np.  Ct.  MO,  47  L.  Ed.  860).  But  It  Is  con- 
tended that  it  Is  not  a  valid  law  as  api^ed 
to  the  case  at  bar,  where  the  road  of  the 
Pacific  Company  was  constructed  at  a  time 
when  the  state  law  Imposed  the  entire  cost 
of  the  construction  and  maintenance  of  tha 
crossing  upon  the  Junior  company. 

Obviously  this  is  a  slender  thread  on 
which  to  hang  a  grave  constitutlonBl  argu- 
meut,  and  it  is  difficult  to  treat  It  seriously. 

At  moat,  the  earlier  statute,  and  the  Inter- 
pretation which  the  state  Supreme  Court 
placed  upon  it;  was  a  rule  of  law  applicable 
to  the  assessment  of  damages  in  a  proceed- 
ing to  appropriate  a  crossing  to  which  a 
Junior  company  was  entitled  by  the  statute. 
It  wss  no  part  of  the  charter  of  the  Padflc 
Company,  which  was  organised  under  the 
Wisconsin  law,  and  that  company  had  no 
vested  right  to  insist  that  the  rule  should 
not  be  changed  by  statute  or  by  court  d^ 
dslon.  Pennsylvania  R.  R.  Co.  v.  Miller,  132 
n.  S.  7e,  83,  10  Sup.  Ct.  31,  83  L.  Ed.  267; 
Chicago  A  Alton  B.  B.  Co.  v.  rranbarger, 
238  U.  B.  07,  76,  36  Sup;  Ct.  678,  S9  L.  Sd. 
1204;  New  Tork  Central  B.  B.  Co.  v.  White, 
243  U.  S.  188,  189,  37  Sup.  Ct.  247,  61  U  Ed. 
667,  L.  B.  A.  1917D,  1.  Ann.  Cas.  191TD,  629: 
Chicago  ft  Alton  B.  R.  Co.  v.  McWhlrt,  243 
U.  S.  422-425,  37  Bup.  Ct.  392,  61  L.  Ed.  826. 

[t]  While  thla  Is  sufficient  to  dispose  of  tbe 
caset  It  may  be  added  that  tbe  act  of  1918 
waa  passed  In  an  obviously  legitimate  and 
customary  exerdse  of  tbe  police  power  of 
the  state  to  protect  travelers  and  anployCs 
from  Injury  and  death  at  such  crossings,  andg 
also  to  protect  property  in  "the  custody  of  the» 
carriers  from  damage.  It  bas  long  been  tict- 
tled  law  that  the  imposing  of  uncompen^iated 
charges,  Involved  in  obeying  a  law,  passed 
In  a  reasonable  exercise  of  the  police  power. 
Is  not  a  taking  of  property  without  due 
process  of  law,  within  the  meaning  of  tbe 
Fourteenth  Amendment  to  the  Constitution 
of  tbe  United  States.  Chicago,  etc,  R.  B. 
Co.  V.  Nebraska.  170  V.  S.  57,  73,  74, 18  Sup. 
Ct.  613,  42  L.  Ed.  948;  New  Orleans  Oas- 
llght  Co.  r.  Drainage  Commission,  197  U.  S. 
453,  461,  462,  2S  Snp.  Ct.  471,  49  L.  Ed.  831; 
Northern  Padflc  Ry.  Co.  v.  Minnesota  ex  rel. 
Duluth,  208  U.  S.  583,  694,  28  Sup.  CL  341. 
52  L.  Ed.  630:  Chicago  ft  Alton  B.  B.  Co.  r. 
Tranbarger,  238  D.  S.  67,  76,  35  Sup.  Ct.  678, 
50  L.  Ed.  1201. 

The  Judgment  of  the  Supreme  Conrt  of 
Washington  Is 

Affirmed. 
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(Artned  AprU  22,  1918.    Decided  June  2,  1919;) 
No.   315. 

1.  Courts  «=>3S2<2)— Appeal  moK  GiBCurr 
CoUBT  or  Appeals — Riqhtb  Absebted  Un- 
DBB  Constitution. 

Jurisdiction  of  the  Circuit  Court  baTinK 
been  invoked  not  odIj  on  tlie  ground  ol  diveral- 
ty  of  citlzen«bip,  but  also  because  of  rigbts  u- 
■ertcd  under  tlie  federal  Coustitutioa,  plaintiFB 
further  appeal  to  tbe  Supreme  Coort.  after 
dismissal  of  bill  was  affirmed  by  the  Circuit 
Court  of  Appeals,  Is  permisable. 

2.  CoTHiTB  «=>375— Federal  Codbtb— Stalb 
Claihk— Statx  Statute  or  Ldotatiohb. 

While  federal  courts  alttiug  In  equity  are 
not  bound  by  state  statutes  of  limitation,  Uiey 
are,  under  ordinary  drcumstances,  guided  by 
them   in   detennininc  their   action   on  Mala 

8.  TBuSTfl  «=>3Q5(3)  —  Bnfobokmeitt  — 
Laches— <RBpnDiATion  of  Tbust. 
Defenae  of  lacbea  to  suit  based  on  allesed 
breach  of  truat  by  dty  as  to  fund  for  payment 
of  Improvement  certiGcates  is  properly  lus- 
talned,  the  itste  itatute  of  limitations  being 
at  most  10  years,  17  yeara  having  been  allowed 
to  elapse  after  open  repudiation  of  any  trust 
duties  before  auit  was  begun,  and  more  than  10 
years  before  any  attempt  was  made  to  secgre 
■ettlement  by  negotiatiou,  there  harlug  beeo  no 
waiver  of  the  statute,  and  lack  of  diligence 
being  wholly  unexcused. 


Salt  by  Elias  C  Benedict  against  the  City 
ot  New  lork.    Decree  (235  Fed.  258)  dismiss- 
ing bin  was  afBrmed  by  the  Circuit  Court  of 
Appeals  (247  Fed,  758,  159  C.  O.  A.  616),  and 
.plaintiff  appeala.    Afflrmed. 

•  •Messra  Leon  Abbett,  ot  Hoboken,  N.  J., 
and  Charles  E.  Allen,  of  New  York  City,  for 
appellant. 

Mr.  Terence  Farley,  of  New  York  City, 
for  appellee. 

Ur.  Justice  BRAIO^EIS  delivered  tbe  oplo- 
loa  of  tbe  Conrt 

In  1ST4  commissioners  theretofore  appoint- 
ed by  spodnl  act  (Laws  N.  Y.  1871,  c.  765) 
to  Improve  the  streets  of  Long  Island  City 
were  directed  to  improve  a  particular  district. 
Laws  N.  Y.  1874,  c.  326.  The  act  provided 
that  tbe  cost  of  tbe  improvement  should  be 
assessed  upon  tbe  land  benefited  and  created 
a  lien  upon  tbe  land  for  the  assessment  and 
Interest;  but  it  declared  that  no  sale  tor  fail- 
ure to  pay  the  assessment  could  be  made  be~ 
fore  the  expiration  of  tsa  years  after  filing  of 


tbe  anwwsnient  roll.  Tbe  Improrement  was  to 
be  paid  for  by  delivering  to  the  contractor* 
lnteres^bea^lng  certificates  of  indebtedness 
equal,  at  par,  to  tbe  expense  of  the  work  and 
materials  furnished.  Tbeae  certlflcntes  dld^ 
not  provide  'for  a  personal  obligation  on  tbe*- 
part  ot  tbe  city  or  tbe  district  They  were  re- 
ceivable In  payment  ot  assessmraits  at  par 
and  Interest  and  were  payable  In  cash  only 
out  of  moneys  to  be  derived  from  tbe  esses*- 
menta,  whicb  the  dty  treasurer  wos  directed 
to  keep  as  an  Improvement  fond  separate 
from  all  other  funds.  The  statute  further 
provided  that  opon  the  completion  of  tha 
sales  for  nonpayment  of  assessments  "all- 
the  certUlcBtes  issued  by  the  said  commls- 
sioners  shall  be  paid  off,  and  if  there  be  any 
excess  to  the  credit  of  said  Improvement 
fund  •  •  •  It  shall  be  paid  Into  tbe  cltT 
treasury."  By  an  amendment  passed  June  IV 
1879  (I*WB  N.  Y.  1879,  c  601),  It  was  pro- 
vided tbat,  under  certain  circumstances.  It 
was  tbe  duty  of  the  officer  making  sale  of 
land  for  nonpayment  of  assessment  to  re- 
ceive in  payment  of  the  purcbase  price,  cer- 
tificates at  par  and  Interest. 

CertlflcateB  were  Issued  to  tbe  amoant  of 
¥1,847,S00.  A  large  portion  of  the  assess- 
ments levied  were  left  nnpald  by  tbe  land- 
owners ;  and  it  became  necessary  to  sell  tha 
properties.  Sales  for  nonpayment  of  assess- 
menls  were  made  in  1888.  Tbe  purchase 
price  was  paid  In  certUlcates  at  par  and  in- 
terest np  to  tbe  amoant  of  tbe  assessmeota^ 
tbe  Interest  and  tbe  excess,  if  any,  beln; 
paid  in  cash.  In  1802  and  ISQS  sales  of  land 
were  made  at  mncb  less  than  tbe  amounts 
ot  tbe  assessment.  Here  also  bidders  were 
permitted  to  pay  tbe  pnrcbase  price  In  cer- 
Udcstes  at  par  and  interest.  Likewise  tbe 
owners  of  lots  sold  were  permitted  to  rede«n 
lots  npoa  paying  tbe  amount  of  the  bid  and 
accrued  charges  by  certificates  at  par  and 
Interest  After  all  the  land  bad  been  dispos- 
ed of  and  tbe  Improvement  fund  exhausted 
tbere  remained  and  are  now  outstanding  un- 
paid certificates  aggregating  about  SaoO.OOOL 

Prior  to  Jnne  11,  1879,  Benedict  acquired 
cerUScates  to  the  amount  otf8,000  wbidi  be 
has  held  ever  since,  and  on  which  the  prln-S 
dpal  and  Interest  are  unpaid.  In  July,  •1910,  • 
suing  on  behalf  of  himself  and  others  siml* 
larly  situated,  be  brought  this  suit  In  the  Cir- 
cuit (now  District)  Court  of  tbe  United 
States  for  the  Southern  District  of  New  York 
to  enforce,  as  upon  an  express  trust  an  so 
counting  of  tbe  Improvement  fund  and  liabil- 
ity for  alleged  breaches  of  trust.  The  coo* 
tentlon  Is  that  Long  Island  City  became  tru»- 
tee  of  ttie  lien  on  the  several  lota  for  tbe 
benefit  of  the  certificate  holders;  and  ttie  al- 
leged breaches  of  trust  relied  upon  are  In 
substance  that,  through  Its  treasurer  and  fn 
spite  of  the  protest  the  dty  permitted  and 
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authorized  nlea  of  land  for  lesa  than  tha 
aMessment  In  riolation  of  the  act  of  1ST4; 
ttiat  Instead  of  canceling  certUcatea  received 
In  paymeiit  of  asseesnientB  and  of  the  par- 
chaae  price  at  Bales,  It  relssned  the  same; 
and  that  even  where  salea  had  been  made 
for  leas  than  the  amonnt  of  the  assessments 
It  allowed  redemption  from  sales  In  certifi- 
cates at  par  and  Interest.  Tbe  City  of  New 
York  la  made  defendant  on  the  ground  that 
In  1808  Long  Island  City  was  merged  Into  It 
by  the  Greater  New  Tork  Act  and  that  the 
consolidated  corporation  asanmed  the  obliga- 
tions and  liabilities  of  the  conatltnent  mo- 
nlctfiallUes.    Laws  N.  Y.  1S&7,  c.  S78. 

[t]  Protest  waa  made  by  plalntUf  at  tlma  of 
sales  agalnet  the  conrse  pursued  by  the  treas- 
urer, but  he  Justified  the  action  complained 
of,  relying  upon  act  of  1874  and  chapter  001 
of  the  Laws  of  1870  and  chapter  8S6  of  the 
Laws  of  1S86.  Writs  of  mandamns  had  pre- 
viously beea  issued  compelling  him  to  recelvtf 
certificates  at  par  and  Interest  even  In  pay- 
ment for  the  redemption  of  laod  sold  for  non- 
payment of  assessments.  People  ex  rel.  Byan 
T.  Bleckwenn,  8  N.  Y.  Snpp.  638  i ;  People 
ex  rel.  Oakley  •>.  Bleckwenn,  13  N.  Y,  Snpp. 
487  *  ;  Pe(q>le  ex  rel.  Oakley  v.  Bleckwenn, 
126  N.  Y.  310,  27  N.  E.  376.  But  plaintiff 
contended  that,  in  view  of  section  28  of  title 
VI  of  chapter  461  of  the  Laws  of  1871,  If  the 
acts  of  1879  and  1886  were  construed  as  an- 

fthorlidng  the  action  of  which  he  complains, 
they  impair,  In  violation  of  the  'federal  Con- 
stitution, the  obligation  of  contracts  previ- 
ously eotered  Into  with  certificate  holders. 
The  case  was  fully  heard  In  the  District 
Court  on  evidence,  and  several  distinct  de- 
fenses were  relied  upon.  The  city  inalsted, 
among  other  things,  that  the  statutory  Uen 
did  not. Impose  a  statutory  trust  upon  it; 
that  the  persona  whd  acted  were  not  Its 
agents,  bnt  Independent  ofilcers,  agents  of 
the  state;  that  the  specific  provision  of  the 
statute  relied  upon  by  plaintiff  did  not  con- 
stitute terms  of  the  contract  but  related 
merely  to  the  remedy;  and  that  the  later  leg- 
islation Introduced  at  most  permissible 
changes  of  remedy.  The  court  without  pass- 
ing upon  these  questions,  entered  a  decree 
dismissing  the  bill  on  the  ground  that  the 
statDle  ot  limitations  and  laches  constituted 
a  complete  defense.  238  Fed.  258.  This  de- 
cree wos  afflrmed  by  the  Circuit  Court  of  Ap- 
peals on  the  same  grounds.  247  Fed.  TK, 
15B  C.  C.  A.  616.  Benedict  Is  a  citizen  of 
Connectlcnt;  but  as  he  invoked  tbe  Juris- 
diction of  the  Circuit  Court  not  only  on  the 
(round  of  diversity  of  citizenship,  but  also 
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becanse  of  rl^ts  aaserted  under  the  federal 
Constltntion,  his  further  appeal  to  this  court 
was  permissible.  Vicksbnrg  v.  Hkieou,  231 
n.  S.  269,  267,  268,  S4  Sup.  Ct  9S,  (»  L.  Ed. 
209. 

[1, 1]  The  whole  case  is  here  for  review ; 
but  we  find  it  unnecessary  to  decide  most 
of  the  questions  presented,  because  we  are  of 
opinion  that  tbe  lower  courts  did  not  err 
In  liolding  tiiat  tbe  suit  was  barred  by  laches. 
None  ot  the  acts  relied  upon  here  as  coastl- 
tntlng  breaches  of  trust  ocam-ed  Inter  than 
the  years  1892  and  1893.  Before  the  prin- 
cipal action  complained  of  was  taken,  the 
dty  treasurer  puldlcly  announced  his  purpose 
to  pursue  the  course  complained  of,  which  he 
asserted  waa  in  accordance  with  law.  Plain- 
tiff was  represented  at  the  sales  by  an  agent 
who  protested  there  orally  and  elsewhere  in 
writing  against  the  treasurer's  declared  pur> 
pose  and  against  si>eclfic  acts  now  compIalD-n 
ed  of,  asserting  then  "aa  now  that  the  course* 
pursued  was  iUegaL  We  have  here  a  definite 
repudiation  of  tbe  alleged  trust  duties  more 
than  IT  years  before  tbe  Institution  of  this 
suit.  And  there  are  no  circumstances  which 
excuse  the  delay.  "What  occurred  In  the  in- 
terval, BO  far  as  appears,  was  this: 

(a)  In  June,  1893,  Benedict  commenced  In 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York  a  bUl  in  equity 
to  restrain  the  treasurer  from  receiving  cer^ 
tlflcates  from  property  ovrners  when  redeem- 
ing their  properties  from  assessment  sales, 
made  to  tbe  complainant,  and  from  mailing 
upon  the  booka  as  paid  any  assessment  upon 
such  property  when  It  was  sold  for  less  than 
the  amount  of  the  aasesament.  It  seems  that 
hearing  on  the  motion  was  adjourned  to  a 
later  date,  and  that  a  restraining  order  Is- 
sned  whldi  the  plaintiff  alleges  was  never 
observed.  It  la  not  shown  that  any  other 
proceeding  was  ever  taken  In  tbe  Bult. 

(b)  On  May  9, 1904  (at  whose  Instance  does 
not  clearly  appear),  the  Legislature  enacted 
a  statute  (I«ws  N.  Y.  1904,  a  686)  entitled 
"An  act  to  authorize  the  comptroller  and  cor- 
poration counsel  of  the  dty  of  New  York  on 
behalf  of  said  dty  to  compromise  and  settle 
wltb  [»opertj  owners  Interested,  certain 
claims  for  taxes,  assessments  and  sales  for 
the  same,  and  for  or  on  account  of  evidences 
of  indebtedness  Issued  on  account  ot  local 
Improvements  in  the  territory  formerly  In- 
cluded within  the  boundaries  ot  Long  Island 
aty." 

(c)  On  rebruary  21,  190S,  plaintilT  filed 
with  the  comptroller  of  the  dty  of  New  York 
an  offer  to  sdl  to  tbe  city  by  way  of  compro- 
mise certlflcatee  held. 

(d)  On  May  26,  1909,  plaintiff's  present 
counsel,  acting  on  behalf  of  the  holdera  of 
283  certificates,  presrated  to  tbe  comptrcdler 
a  memorial  and  statement  of  facta,  in  wbldi 
he  requested  "that  provision  should  be  made 
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In  aome  wo?  for  ttie  paymeDt  of  ttw  amount 

fidne"  on  tHe  certlflcates. 

V  •(e)  Under  date  of  Msrcb  19,  ISIO,  pUintlfl 
preaented  to  tlie  comptroller  a  Blmller  me- 
morial wblch  be  reqaested  sbould  be  antanlt- 
ted  for  determination  to  tbe  board  of  estl- 
mata  and  apportlooment,  In  view  of  tbe  tact 
tbat  chapter  flOl  of  tbe  I^ws  of  New  Tork  of 
190T  provided  tbat  the  comptroller  may  do  so 
where  be  believee  that,  for  any  reason,  a 
'Clalm  agalnat  tbe  city  la  not  valid  legally,  but 
In  equity,  Justice,  and  falmesa  Qie  same 
shonld  be  paid,  tbe  dty  baTlng  bem  beneflted 
by  tbe  acts  performed  and  tbe  claim  not  be- 
ing barred  by  the  statute  of  limitations. 

(f)  On  April  26,  IBIO,  a  formal  reqnest  was 
made  upon  tbe  deputy  comptroller. 

Under  the  law  of  New  Todt  the  alleged 
cause  of  action  would  have  been  subject,  If 


No.  278. 

L  CouBTS  «=>218— FxDEHAt.  Couars— JcBi»- 
nionoiT— DiTiBSiTT  or  CrnzKNSHip— Di- 
RHDAifTS  RisiDins  m  DimaaNT  Statss. 
Under  Judicial  Ood^  |  SI  (Oomp.  St  I 
1033),  providing  that  no  dvU  anlt  shaU  be 
brooxht  In  any  District  Conrt  against  any  per- 
son In  any  other  district  than  tbat  whereof  he 
is  an  inhabitant,  bnt,  where  Jurisdlctim)  ia 
founded  only  on  the  action  being  between  dti* 
lani  of  dlfFerent  states,  suit  shall  be  brought 
only  In  the  district  of  tbe  residence  of  either 
ths  plaintiff  or  the  defendant,  Md,  in  view  of 
sections  M  and  52  (Comp.  St  {|  1032,  1034) 
and  the  history  of  the  legislation,  In  actioa  by 
resident  of  one  state  against  reajdents  of  two 


not  to  the  tfz-year  statute  of  limitations  (New    other  statea  in  District  Court  for  the  state  of 


York  Code  of  Civil  Procedure,  f  382),  then 
to  the  tai>year  statute  of  limitations  (New 
Torii  Code  of  Civil  Procedure,  |  888),  govwn- 
Ing  bills  for  rdlet  In  case  of  tbe  existence 
of  a  trust  not  cognizable  by  tbe  courts  of 
common  law.  Clarke  v.  Boorman's  Execu- 
tors, 18  WaU.  493,  21  li.  Ed.  001.  If  the  act 
of  1874  created  an  ^tpress  tmat,  the  statute 
of  limitations  would  not  begin  to  run  ontU 
there  had  been  a  repudiation  of  the  tnut 
New  Orleans  v.  Warner,  ITO  0.  S.  120,  ISO, 
20  SapL  Ct  44,  44  L.  Ed.  96.  Here  there  was 
an  open  repudiation  of  tba  trust  duties  which 
tiie  plaintiff  now  seeks  to  enforco.  And  17 
years  were  allowed  to  elapse  after  that  repu- 
diation before  this  snlt  was  begun  and  more 
than  ten  years  before  any  attempt  was  made 
to  secure  8<»ne  settl^nent  by  negotiation ;  and 
there  clearly  was  no  waiver  of  tbe  statute- 
While  it  la  tme  that  federal  courts  sitting  In 
equity  are  not  bound  by  state  statutes  of 
limitations  (KIrby  v.  I.ake  Shore  St  Mich- 
igan Southern  Railroad,  VlO  D.  S.  180,  T  Bup. 
«L  430,  SO  Ll  Ed.  660),  they  are  nnder  ordi- 
nary circumstances,  guided  by  tb»n  in  de- 
termining their  action  on  stale  claims  (Ood- 
den  V.  KlmmeU,  99  D.  B.  201,  210,  20  L.  Ed. 
_4S1;  PbillppI  y.  Philippe,  116  U.  S.  181,  6 
aSup.  Ct  1181,  20  L.  Ed.  336!  Pearsall  t. 
7smlth,  149  'IT.  S.  231,  18  Sup.  Ct  833,  37  L. 
Ed.  713;  Alaop  v.  Riker,  165  U.  S.  448, 16  Sup. 
Ct  162,  39  L.  Ed.  218).  Compare  Sullivan  v. 
Portland  &  Kennebec  Railroad  Co.,  94  D.  S. 
«06,  811,  24  L.  Ed.  324.  Between  1882  and 
190S  plalntUC  did  nothing  to  enforce  his  al- 
leged rights  except  to  commence  in  1883  a 
suit  whicb  be  did  not  prosecute^  His  laiA  of 
diligence  is  wholly  nnexcused;  and  both  the 
nature  of  the  claim  and  the  situation  of  the 
parties  was  such  as  to  call  for  diligence.  The 
lower  courta  did  not  err  In  sustaining  the 
defense  of  lacbea. 
Decree  affirmed. 


which  all  bnt  one  of  defendants  were  resident, 
that  anch  court  liad  no  Jurisdictian  over  end) 
other  defendant,  though  Iio  was  fonnd  in  such 
district 

2.  Cohbtb  ^9276— FnuAi,  Ootwts— Bxxiip- 
Tioit  nou  Smr— Waivxb, 
Bhcemption  of  a  raaident  of  one  stste  from 
■nit  in  a  federal  District  Oonrt  for  another 
state  asserted  by  plea  ia  not  waived  by  his  ae- 
knowledgment    on    the    snnunons    of    service 

8.  Conan  ^»276— Fanxnu.  OouKta— Exemp- 
tion TBOU  Snrr— PxasoNAi.  PaiviLioa. 
EzemptiDn  onder  Judicial  Code,  |  61  (Oomp. 
St  1 1033),  of  a  resident  of  one  state  troai  suit 
In  a  federal  District  Conrt  for  another  state  Is 
personal  to  him,  and  may  not  be  availed  ot  by 
resident  eodsfendants  as  defeating  Jnrlsdktton 
of  them. 

4.  CouBTs  ^=>810— FEDiaAL  Cousrs— Pab- 
Tizs  NacEsautT  roa  Suit. 
Under  Jndidsl  Code,  |  60  (Comp.  St  | 
1033),  aQthoriiing  Judgment  to  be  rendered 
against  the  other  defendants  where  JntisdictloB 
cannot  be  obtained  of  one  defendant,  fallnre  to 
obtain  Jurisdiction  cf  Urn  ia  fatal  to  mainte- 
nance of  the  suit  only  if  he  la  an  indlapenaalila 
party. 

6.  PAanaa    ^»80— iHDispKfaABu    PaBxr— 
JoinT  CoiiTKACT. 

One  of  several  Joint  contractors  is  not  sn 
Indispensable  par^  defendant  to  action  on  the 
Joint  contract 

&  Afpku,  Ann  Bnaon  <-' 077(6) — TTismisi 
Basoa— Eaaoa  ab  to  Ona  DEFXNDAflT. 
OvermlinB  one  defendant's  claim  of  exemp- 
tion from  l>^ug  sued  in  that  district,  and  pn>> 
ceeding  to  Judgment  against  him,  not  liavinK 
prejndiced  the  other  defendant,  la  not  ground 
for  reversing  Judgment  against  them. 

7,  OoTTRB  <935e— FiDDUL  Comra  — CoB- 
FoaiaiT  A(Ti— Afpaij.&n  Puotick. 

Olie  conformity  Act  (Conp.  St  |  16S7),  bf 
its  express  terms  referring  only  to  proeoedioc  in 
the  District  Conrts,  has  no  appllcatlou  to  ap> 
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peUat*  procMdtnga  either  la  th«  BnpKine  Court 
or  the  Cireait  Court  of  App«>lB,  which  art 
Coremcd  entire];  by  the  ftcta  of  ConfreH,  th« 
1  law,  end  the  Ancient  EngUeh  itatatea^ 


&  Appeai.  and  Brrob  «=9llT0(l)— Supkkub 
CoORi^-JoDaiuNT  OK  Review— TiCHitiCAL 
Ebkob. 
In  casea  coming  from  federal  courts  the  Sn- 

preme  Court  la  given  by  statute  (Jndlcial  Code, 

I  240  [Comp.  St.  I  1217],  Her.  SL  |  701  [Comp. 
St  I  1669].  and  Circuit  Court  of  Appeala  Act, 

II  10,  11  [Comp.  St.  II  1670,  11241)  'uU  power 
to  enter  aach  judgment  or  order  ai  the  nature  of 
the  appeal  or  writ  of  error  or  certiorari  re- 
quires; and  by  Act  Feb.  20,  lfil9,  amendinf 
Judicial  Code,  |  269  (Comp.  8t  |  1246),  dia- 
regard  of  technical  mattera  not  afFecting  inb- 
etantial  righta  ia  eepeciolly  enjoined. 

0.  Ckbtiorabi  tt=364<l)— To  OaCTJTC  Coubt 
OF  Appeals— Review. 
The  whole  case  being  before  the  Supreme 
Coart  on  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals,  the  contention  of  error  in  instnii> 
tione  on  measure  of  damages  must  be  examined; 
the  objection  haring  been  properlj  aaved. 

10.  COBPOBATTONB    ^=a30(l)    —    COHTRACT    TO 

Pork— AcTTioN  roB  Breach, 
PlaJntill,   owning   all  the   stocli   of  the  M. 

sawmill  corporatioD,  having  entered  Into  a  con- 
tract with  defendants,  ownera  of  timber  landa, 
whereby  they  should  join  in  forming  a  corpo- 
ntlon,  to  which  they  wonld  convey  the  landa, 
and  to  which  he  wonld  convey  the  mill  proper- 
tiea,  which  the  contract  recited  he  owned,  title 
only  being  In  the  M.  Company,  stock  in  the 
new  company  to  be  issued  to  him  and  tbem  in 
certain  proportions  In  exchange  for  ladi  prop- 
ertiea,  all  the  damagea  for  defendants'  breach 
of  the  contract  are  recorerahle  by  plaintiff,  and 
thia  without  an  accounting  and  settlement  of 
tha  M.'s  Ctoipaiiy'B  allalrB. 

11.  Loos  ADD  LoaaiHO  «=>3 (15)— Breach  of 
Contract  to  Form  Corpobation. 

Plaintiff  having  entered  into  contract  with 
dafendants  whereby  they  should  join  in  forming 
a  corporation,  to  which  he  should  convey  a 
sawmlu  and  timber  landa.  In  exchange  (or 
which  &  re-eighteenths  of  the  corporation's  atoek 
■bould  be  issued  to  him  and  thlrteen-elghtecoths 
to  them,  his  measure  o(  damages  for  their  fall- 
uie  to  comply  was  all  of  the  depreciation  In 
value  of  the  mill  from  being  deprived  ot  the 
timber  supply  and  five-eigh  teen  tha  of  the  in< 
crease  In  market  valne  of  timber  lands. 

On  Writ  of  Certtorari  to  th«  United  States 
Ctrcuit  Court  of  Appeals  for  the  Fonrtb  Clr- 
culL 

Action  by  Morgan  V.  Oress  against  P. 
Camp  and  otbera.     Judgment  for   plaintiff 
was  affirmed  by  the  Circuit  Court  of  Ap- 
peals (244  Fed.  121, 106  C.  O.  A.  549).  and  de- 
fendants biing  certiorarL    Modified  and  af- 
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'MesBn.  T.  D.  Savac*  and  Tbomaa  B  WU1-| 
cox,  botb  oC  Norfolk,  Va.,  for  petltlorers.    h 

~  Meaars.  D.  Lawrence  Oroner,  of  Norfolk,* 
Va.,  W.  U.  Toomer,  of  JackBonTille,  Fla„  and 
Alexander  Akerman,  of  Macon,  Ga.,  tor  t^ 
Bpondoit. 

Hr.  Justice  BRANDEIS  delivered  the  opin- 
loa  of  tbe  Conrt. 

Section  51  of  tbe  Judicial  Code  (Act  March 
1911,  c.  231,  S6  Stat  1101  [Comp.  St.  | 

133])  declares  tbat  (wltli  exceptions  not  here 
material) — 

'No  dvll  suit  shall  be  hiought  In  any  Dl^ 
trlct  Court  against  any  person  by  any  original 
procGBB  or  proceeding  in  any  otlscr  district  than 
that  whereof  he  la  an  inhabitant;  but  wber* 
the  Jurisdiction  is  foouded  only  on  the  fact  tbat 
the  action  is  between  citiEcns  of  different  statea, 
suit  shall  be  brought  only  in  the  district  of  the- 
realdence  of  either  the  plaintiff  or  the  defend- 


ReatlDg  Jnrlsdtctloii  wbolly  on  diversity 
of  dtlzensblp,  Gresa,  a  citizen  and  resident 
of  Florida,  brought.  In  the  District  Court  of 
tbe  United  Statea  for  the  Eastern  District 
ot  Virginia,  this  action  agatnat  P.  D.  Camp, 
P.  R.  Camp,  and  John  M.  Camp,  alleging 
them  to  be  dtliens  ot  Virginia  and  residents 
of  tbat  district  One  ot  tbem,  John  U.,  flied 
a  "plea  to  jurisdiction,"  asking  that  the  suit 
be  dismissed,  because  he  was  not  a  citizen  or 
resident  of  the  district  tn  wblch  It  was 
brought,  bnt  a  citizen  of  North  Carolina,  res- 
ident In  tbe  Eastern  district  thereof.  P.  D. 
and  P.  IR.  Camp  tiled  a  separate  "plea  to 
Jurisdiction"  setting  up  the  same  facts,  al- 
leging tliat  the  cause  of  action  sued  on  was 
Joint  and  inseparable,  aod  denying  jurisdic- 
tion as  to  themselvea  also,  because  ther« 
was  none  as  to  John  M.  Camp.  The  pleaa 
were  overruled ;  the  case  proceeded  to  trial ; 
a  verdict  was  rendered  against  the  tbree  de- 
fendanta;  aod  Judgment  was  entered  then- 
on.  Exceptions  bad  been  duly  taken  botb 
by  J(dm  U.  and  by  P.  D.  and  P.  R.  Camp  to 
tbe  decision  overruling  tbelr  pleas  to  the 
Jurisdiction,  and  by  tbe  tbree  defendants  to^ 
certain  rulings  at  the  trial  alleged  to  be  er-  jj 
roneotu;  but  *tbe  judgment  was  afilrmed  by? 
the  Circuit  Court  ot  Appeala  (244  Fed.  121, 
166  C.  0.  A.  549).  A  writ  of  certiorari  was 
granted  by  this  court  (24B  U.  S,  655,  S8  Sup. 
Ct  14,  62  Ii.  Bd.  633). 

[1]  First.  The  several  defendants  below,  al- 
though not  dtlzoiB  of  the  same  state,  were  all 
dtizens  of  Btates  other  than  that  of  the  plain- 
tiff. Hence  the  diversity  of  dtizenship  requi- 
site to  federal  Jurisdiction  existed.  Sweeney 
T.  Carter  OU  Co.,  109  U.  S.  2S2,  26  Sup.  Ct  53, 
60  L.  Ed.  178.  The  objection  of  John  U. 
Camp  Ib  not  to  tbe  Jurisdiction  of  a  federal 
court,  bnt  to  the  jurisdiction  over  him  of  the 
court  of  the  particular  district;  that  is,  tbe 
objection  la  to  tbe  venue.    He  asserts  tbe 
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oenonal  privilege  not  to  De  saed  In  a  dis- 
trict other  tbiLD  that  of  his  residence,  since 
the  BcHon  la  not  brooEUt  In  the  district  of 
the  plalutilTs  residence.  If  be  were  a  sola 
-defendant,  or  if  none  of  the  defendants  re- 
sided In  the  district  where  snlt  was  broogbt, 
the  privilege  asserted  woald  be  sun>orted  by 
the  very  language  ol  the  statute.  Macon 
■Grocery  Co.  v,  Atlautlc  Coast  Line  Railroad 
■Co..  215  U.  S.  BOl,  30  Sup.  Ct.  184,  54  L.  Ed. 
300.  Section  61  of  the  Judicial  Code  does 
not  In  terms  provide  for  the  case  where  there 
Are  severnl  defendants.  Does  the  limitation 
of  Jurisdiction  to  the  district  of  the  resl- 
■dence  "of  either  tbe  plaintiff  or  the  defend- 
ant" mean  also  of  all  the  plaintiffs  or  all 
the  defendants,  so  that,  when  tbe  several 
-defendants  are  not  all  residents  of  the  dis- 
trict In  which  they  are  sued,  the  nonresident 
ataj  assert  tbe  privilege  not  to  be  sued  tbere> 
in?  Tbe  precise  question  has  not  been  de- 
cided by  this  court;  but  tbe  construction  al- 
ready given  to  this  section  in  analogous  cases 
.and  to  analogous  provisions  in  other  statutes 
makes  It  clear  that  the  privHege  asserted 
-should  t>e  sustained. 

Section  61  of  the  Judicial  Code  embodies 
In  substance  tbe  Act  ot  March  3,  1887,  c.  3TS, 
I  1,  24  Stot  652,  as  corrected  by  Act  of  Au- 
gust 13,  1888,  CL  866.  1 1,  2S  Stnt  433  (Comp. 
St.  i  1033).  From  the  passage  of  the  orig- 
inal Judiciary  Act  September  24^  17S9,  c.  20, 
1  11,  1  Stat.  73,  79  (Comp.  St  t  991),  until 
«1887,  suit  could  be  brought  not  only  In  the 
•  district  of  defendant's  resl'denr^,  but  also  In 
any  other  district  in  which  the  defendant 
was  found.  The  1887-1883  act  accomplished 
Its  purpose  of  restricting  the  Jniisdlctlon  of 
the  federal  courts,  in  part,  by  limiting  the 
districts  in  wbicb  suit  might  be  hronght  to 
that  of  the  defendant's  or  ot  the  plaintlfTs 
residence.  See  In  ra  Eeasbey  ft  Mattisou 
'Co.,  160  U.  S.  221,  228, 16  Sup.  Ct.  273,  40  L. 
Ed.  402.  In  Smith  v.  Lyon,  133  U.  S.  315,  10 
Sup.  Ct  303,  33  L.  Ed.  635,  the  QuesUon  was 
presented  whether  this  limitation  prohibited 
snlt  In  a  district  In  which  some,  but  not  all. 
-of  the  plaintiffs  were  resident  The  court 
felt  Itself  controlled  largely  by  tbe  construc- 
tion wblcb  had  been  given  In  Strawbridge  t. 
-Curtlss.  3  Crancb,  267,  2  L.  Ed.  435,  to  a 
clause  ot  the  original  Judiciary  Act,  similar 
In  language  and  analogous  in  subject-matter, 
.and  bad  been  steadfastly  adhered  to  since. 
There  this  court  construed  tbe  phrase  "where 
*  *  *  the  suit  Is  between  a  citizen  of  the 
state  where  tbe  salt  Is  brought,  and  a  dtlzxti 
■of  another  state,"  as  meaning  "that  where 
tbe  Interest  is  Joint  each  of  the  persona  con- 
cerned in  that  Interest  must  be  competent  to 
sue,  or  liable  to  be  sued.  In  those  courts 
[courts  of  the  United  States]."  Adopting  a 
JIke  constmctlon,  this  court  held  in  Smith  v. 
Lyon,  supra,  that  suit  could  not  be  brougbt 
in  a  district  In  which  some,  but  not  all,  of 
the  plalntUTa  resided.    Tbe  rule  declared  in 


Strawbridge  v.  Cnrtiss  had  been  applied  liH 
dlscrimlnately  to  plaintiffa  and  defendants; 
and  after  tbe  dedsloo  In  Smith  v.  Lyon  It 
was  generally  assumed  in  tbe  lower  courts 
that  tbe  rule  there  applied  to  plalntUTs  must 
likewise  be  applied  to  defendants,  i  Compare  S 
Shaw  T.  Quincy  Mining  'Co.,  140  D.  S.  444. 7 
12  Sup.  Ct  935,  36  L.  Ed.  768;  Geneva  Fur- 
niture Co.  V.  Karpen,  238  U.  S.  254,  259,  35 
Sup.  Ct.  78S,  69  L.  Ed.  1295.  The  same  as- 
sumption appears  to  have  been  made  In  In- 
terior CoustructloD  ft  Improvement  Go.  t. 
Gibney,  160  U.  S.  217,  16  Sup.  Gt  272,  40  U 
Ed.  401,  where  the  question  was  raised 
whether  tbe  resident  defendant  could  avail 
himself  of  the  objection  that  another  de- 
fendant, who  was  a  nonresident  was  not 
liable  to  suit  therein.  And  In  Ladew  v.  Ten- 
nessee Copper  Co.,  218  V.  S.  857,  3S4,  365. 
31  Sup.  Ct  81,  54  L.  Ed.  1069.  a  like  rule 
wan  applied;  for  It  was  there  held  that,  al- 
though  an  alien  defendant  could  be  sued  in 
any  district  where  found,  an  American  dtl- 
sen  Joined  with  him  as  codefendant  conld 
not  without  his  consent,  be  sued  In  a  dis- 
trict other  than  tbat  of  his  or  the  plaintiff's 
residence. 

It  Is  said,  however,  tbat  section  61,  U  read 
in  connection  with  section  60  (Comp.  St  { 
1032)  and  In  the  light  of  their  legislative  his- 
tory, shows  tbat  It  was  tbe  intention  of  Con- 
gress to  confer  Jurisdiction  over  all  tbe  de- 
fendants found  within  tbe  district.  If  one 
of  them  resides  therein.  Section  60,>  which 
embodies  without  substantial  change  the  Act 
ot  February  28.  1839.  c.  86,  1  1,  5  Stat  321. 
makes  provision  for  enforcing  a  cause  of  ac- 
tion which  exists  against  several  persons,  al- 
though one  of  them  la  neither  an  Inhabitant 
ot  nor  found  within  the  district  In  which  suit 
is  brought  and  does  not  voluntarily  appear. 
It  does  BO  by  permitting  tbe  court  to  enter- 
tain Jurisdiction  without  prejudice  to  the 
rights  of  tbe  party  not  regularly  served  nor 

■  E.  g.,  Turk  T.  IlIlnDlB  Cent.  R.  Co..  US  Fed.  )U, 
Sie.  134  G.  C.  A.  Ill  (Sixth  Circuit):  CiGClslor  Peb- 
ble PhoepliBte  Co.  T.  Brown.  74  Ted.  JZt,  aH  C.  O. 
A.  4:3  (ITDurUi  Clrault);  Revett  v.  Clin  (D.  a) 
Sm  Fed.  m,  GTB  tWaab.) ;  Scbulti  t.  Hlgbland  Oold 
Ulaee  Co.  (C.  C.)  1»  Fed.  337,  140  (Or.):  TIca 
V,  HurlBj-  (C,  C.)  14B  Fed.  3Sl  [Kj.);  Lensel  V. 
American  8meltias  A  Rellning  Co.  <C.  C.)  110  Fed. 
IS,  n  (V.  J.)i  Benalnser  Selr-Addtns  Caah  Reti— 
tar  Co.  T.  Natlonai  Caah  ReslBter  Co.  (C.  C.)  U 
Fed.  SI  <Mo.).  But  lee  Jennlnn  r.  SmiUi  (D.  C.) 
232  Fed.  921.  92S  (Oa.):  RawlUsr  t.  WyaU  <C.  C.) 
W  Fed.  eOS  (Cai.). 

■"When  there  are  sereni  deleudaata  in  anr  ault 
at  law  or  in  equity,  and  one  or  more  ol  them  are 
neither  lattabitanCa  el  nor  found  within  tlia  dlatrlct 
In  which  the  euic  la  brousht,  and  do  not  TUlanta- 
ni7  appear,  tlie  court  mar  entertain  Jaiiedletlon. 
and  croeeed  to  the  trial  and  adjudication  ot  tb* 
■ult  twtweeo  the  partie*  wtio  are  properir  bafor* 
it;  but  tbe  Judgment  or  decree  randered  tbereta 
ahail  not  Include  or  prejudice  other  parties  not  nc- 
ntsrlj  aarred  With  proceaB  nor  voluntarily  appear- 
ins  to  answer;  and  nooJolDder  ot  partlea  who  are 
not  inhabltanU  ot  Dor  found  within  the  dirtrlct.  M 
aforesaid,  aball 
or  obJecUon  to  tbe  anlL" 
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B  TolnntaiUf  appearlDg.  Th«  sixnment  Is  that. 
In  order  to  cire  'efTect  to  the  retention  In 
section  CD  of  the  wordB  "found  wltliln  the 
district,"  we  must,  althoo^  Uimo  words 
were  omitted  from  section  Bl,  bold  that; 
where  tbere  are  several  defendants,  the  court 
tuts  Jurisdiction  of  all.  If  one  or  more  are 
restdeots  of  the  district,  and  the  others  are 
found  there.  The  argument  overlooks  the 
tact  that  section  60  la  applicable  not  only  to 
cases  In  which  the  venue  is  d^Kident  upon 
the  residence  of  a  defendant  In  the  district 
where  suit  Is  brought,  but  also  to  those  cases 
In  which  It  Is  dependent  upon  the  residence 
of  the  plalntUf,  Ordinarily  Jurisdiction  could 
be  obtained  In  the  district  of  the  plaintiff's 
resldeoce  only  over  nonresldenta,  because  all 
of  the  defendants  must  be  nonresidents  In 
order  to  satisfy  the  requirement  of  dlverri- 
^  of  citizenship.  And  as  to  these  there  can 
be  personal  Jurisdiction  only  so  far  as  found 
wltbln  or  voluntarily  appearing  within  the 
district  To  such  persons  the  term  "Inhab- 
itants" in  section  60  obvlonsly  cannot  refer. 
If  the  provision  therein  concerning  those  not 
"found"  had  been  omitted,  a  suit  would  fail 
in  case  any  one  of  those  who  at  common 
law  was  a  necessary  party  defendant  should 
not  be  found  therein  or  volnntarily  appear. 
Shields  V.  Barrow,  17  Bow.  130,  IS  L.  Ed.  ISA. 
As  the  act  of  1887-1888  did  not  restrict  Ju- 
risdlctlon  based  on  diversity  of  dtlsensbip 
In  those  cases  where  the  venue  la  determined 
by  the  residence  of  the  plaintiff,  It  was  ap- 
propriate to  retain  in  the  earlier  statute  (now 
section  60)  the  words  "found  within  the  dis- 
trict," althongh  it  had  censed  to  be  opera- 
tlve  in  cases  where  the  venue  is  determined 
by  ttie  residence  of  the  defendants. 

On  the  other  hand,  section  62  of  the  Ju- 
dicial Code  <Cotop.  St  1 1034)  makes  it  clear 
that  the  construction  contended  for  by  de- 
fendant la  unsonnd.  It  provides  that  where 
a  state  contains  more  than  one  district  a  suit 
(not  of  a  local  nature)  against  a  aingle  de- 
fendant must  be  brought  Id  the  district  where 
^  be  resides,  "but  If  there  are  two  or  more  de- 
Sfendants,  reeidlog  In  different  districts  of 
*  the  state,  It  may  be  •brought  in  either  di»i 
trict"  We  thus  have  an  express  declaration 
by  Congress  that  under  one  particular  set  of 
drcnmatances  a  codefecdant  may  be  sued  In 
a  district  tn  which  be  does  not  reside.  "Ex- 
presslo  unluB  est  excluslo  alterlua"  This 
section  follows  directly  after  tbat  which  con- 
tains the  gener&l  prohibition  against  suing 
a  defendant  in  a  district  other  than  that  In 
which  be  or  the  plaintiff  resides,  and  constl- 
tutes  one  of  the  specified  exceptions  to  the 
goioral  prohibition.  It  shows,  therefore, 
tliat  the  prohibition  of  section  Si  expresses 
tbe  deliberate  purpose  of  Congress  that  a 
person  shall  not  be  compelled  to  submit  to 
Bult  in  the  federal  District  Conrt  In  a  state 
within  which  neither  he  nor  the  plaintiff  re- 
sides, although  a  codefeudant  nuj  reside 
SO  8dp.Ct.-^1 
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therein.  Hie  blstory  of  section  62  confirms 
this  conclualon.  It  la  aubstantlaUy  a  re-en- 
actment of  section  740  of  tbe  Revised  Stat- 
utes. After  the  paasage  of  the  act  of  1887- 
1888  restricting  the  Jurladlctlon  of  the  fed- 
eral  courts,  considerable  doubt  arose  as  to 
whether  the  provisions  of  that  act  now  con- 
tained In  section  61  of  the  Judicial  Code  di4 
not  repeal  section  740  of  the  Revised  Stat- 
utes. Compare  Petri  v.  Greelman  Lumber 
Co.,  189  U.  S.  467,  26  Sup.  Ct  133,  BO  L. 
Ed.  2S1.>  Congress  re-enacted  In  the  Judi- 
cial Code  this  provision  expressly  permitting, 
in  stat^  having  more  than  one  district  all 
defendants  resident  within  the  state  to  be 
sued  In  any  district  thereof  In  which  one  of 
them  resides ;  while  it  made  no  similar  pro- 
vision for  tbe  case  where  the  several  defend- 
ants reside  In  different  states.  If  Congress, 
in  re-enacting  the  provisions  of  section  61, 
hsd  Intended  that  it  should  establish  a  rule 
with  reference  to  defendanta  resident  In  dif- 
ferent atates  contrary  to  the  construction^ 
placed  by  the  overwhelming  weight  of  an-  jj 
thority  upon  'the  Identical  provision  contain-* 
ed  In  the  earlier  statute,  It  would  have  ex> 
pressed  that  Intention  In  unmistakable  lan- 
guoKe. 

II]  No  reason  appears,  therefore,  for  rs- 
fuslng  to  an)Iy  here  the  rule  of  Smith  t. 
Lyon,  supra.  ^Hie  objection  made  below  that 
the  plea  to  tbs  Jurisdiction  la  bad  because 
not  limited  by  its  terms  to  the  question  of 
Jurisdiction  over  the  particular  defendant  la 
highly  technical,  and  was  hardly  insisted  np- 
on  here ;  and  the  contention  tttat  his  exemp> 
Hon  from  suit  was  waived  by  the  acknowl- 
edgment on  tbe  summons  of  service  Is  clear- 
ly unfounded.  John  H.  Camp  properly  as- 
aerted  his  privilege  by  plea  to  the  Jurladlo- 
tlon,  and  the  plea  ahould  have  been  austaln- 
ed.  It  follows  that  the  Judgment  against 
him  is  void ;  that  tbe  Judgment  of  the  Cir- 
cuit Court  of  Appeals,  in  so  far  as  it  af- 
firms the  Judgment  of  the  District  Court 
against  him,  should  be  reversed;  and  the 
suit  ahould  be  dismissed  as  to  him. 

[3-S]  Second.  The  plea  to  the  Jurisdiction 
filed  by  F.  D.  and  F.  R.  Camp  was  properly 
overruled.  The  objection  was  based  wholly 
on  the  fact  that  John  M.  Camp  was  not  sua- 
ble within  tbe  district  This  is  an  exemption 
from  suit  personal  to  tbe  nonresident  of  the 
district  A  resident  codefendnnt  cannot  avail 
titmself  of  the  objection.*     If  John  M.  had 


•See,  alae,  DoKber  *.  United  Statn  Pipe  Lin* 
Co.  (C.  C.)  ISS  Fed.  9SI:  Joba  D.  Park  *  Soni  Oo. 
T.  Bnieu  (C.  C.)  m  Fed.  SM;  New  Jeruj  Stmt 
ft  Iran  Co.  t.  Chonnnim  (C.  C.)  IDE  Fed.  611 ;  Ood- 
dKFd  V.  UBlUer,  K)  Fed.  4t2:  B>rt  TaDaeeiee.  V.  ft 
G.  R.  Co.  T.  Atl&Dts  ft  F.  R.  Co.  (a  C.)  «•  TM. 
EM.  IE  L.  R.  A.  lOS. 

•TIce  T.  Hurler  (C.  C.)  UE  Fed.  Ml,  m;  Ohes- 
speeka  ft  O.  Coal  Asencr  Co.  v.  Fire  Creek  Ooal 
ft  Coke  Co.  (C.  C.)  lis  Fed.  MS;  Smith  r.  AtetiU 
■on,  T.  ft  S.  F.  R.  Co,  (a  C-)  H  Fed.  1,  1;  Jantt 
V.  BruUord  3>v.  Bank  ft  Tnut  Co.  (C.  a)  41  IM. 
801;  Benalngar  Self-Addlns  Cub  RaciiUr  Co.  v; 
NUtoasl  Cub  BeaUter  Co.  (a  O)  U  Fed.  ■!,  O. 
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bean  an  Indlq)eiiMbI«  party,  the  fKllnre  to 
obtain  JorlMUctlon  over  bim  wonld,  of  coarse, 
be  fatal   to  the  maintenance  of   tbe  bnlL 
Barney  r.  Baltimore  City,  6  WalL  280,  18  L. 
Bd.  820.     But  be  waa  not  an  indlspeaaable 
party ;   and  under  section  SO  of  the  Judicial 
Code  the  trial  court  mlgbt,  if  It  had  ans- 
(.tftlned  John   M.'8  plea   to  the  Jurisdiction, 
Shave  rraidered  Judgment  against  the  other 
■  two  defend'ants;   for  this  Is  an  action  on  a 
Joint  contract,  and  one  of  the  several  Joint 
contractors  la  not  an  Indispensable  party  de- 
fendant In  Bach  a  suit    Clearwater  v.  Mere- 
dith, 21  How.  489.  16  L.  Ed.  201. 

[ij  Third.  P.  D.  Camp  and  P.  R.  Camp  con- 
tend that.  In  view  of  the  error  In  overruling 
John  M.  Camp's  plea  to  the  Jurisdiction  and 
proceeding  to  Judgment  against  him,  the 
court  may  not  confine  its  action  to  correcting 
the  error  by  setting  aside  the  judgment  and 
dismissing  the  suit  as  to  him,  but  must  set 
aside  the  Judgment  as  against  all  the  defend- 
anta,  thus  requiring  a  new  trial  as  against 
the  other  two.  But  this  Is  not  a  necessary 
resolt  of  erroneously  retaining  Jurisdiction 
over  John  M.  Camp;  for,  as  above  shown, 
John  M.  was  not  an  indispensable  party  to 
a  suit  to  enforce  the  liability  of  the  other  two 
Joint  obligors;  and  if  the  trial  court  had  sus- 
tained ids  plea  to  the  Jurisdiction,  the  suit 
might,  under  section  SO  of  the  Judicial  Code, 
have  proceeded  to  Jndgment  as  against  the 
other  defendants.  Whether  the  error  com- 
mitted in  retaining  JurlBdlctlon  over  John 
H.  reqaires  a  reversal  of  the  Judgment  as 
against  the  other  defendants  depends  upon 
whether  that  error  may  have  prejudiced 
them.  The  record  does  not  Bbow  that  the 
error  committed  could  have  prejudiced  them 
in  any  way ;  and  their  counsel  admitted  at 
the  bar  that  the  error  had  not  prevented 
them  from  availing  tbemselves  of  any  de- 
fense, and  had  not  Influenced  the  admission 
or  rejection  of  evidence,  or  the  granting  or 
refusal  of  any  Instruction  asked  or  given. 
Only  error  which  may  have  resulted  in  prej- 
udice could  Justify  reversal  of  a  Judgment 
Compare  Yazoo  &  Mississippi  Valley  Ball- 
road  Co.  V.  MulUns  (Ko.  273)  24B  U.  8.  &31, 
Bd  Sup.  Ct  368,  63  L.  Ed.  754,  decided  April 
•21,  1919. 

[7-1]  It  la,  however,  contended  that  the 
Virginia  practice  would  require  a  reversal 
of  the  judgment  as  against  all  defendants, 
end  that  the  Conformity  Act  {Revised  Stat- 
ntes.  i  914  [Comp.  St.  f  1537])  requires  that 
n  the  state  practice  be  followed.  It  such  were 
S  the  Virginia  practice,  which  is  denied.  It 
*  *W0Qld  not  be  binding  on  this  court  The  Con- 
formity Act  by  its  express  terms  refers  only 
to  proceedings  In  Dlatrlirt  (and  formerly  Gtr- 
calt)  Courts  and  has  no  application  to  appel- 
late proceedings  either  In  this  court  or  in 
tne  Circuit  Court  of  Appeals.  Such  proceed- 
ings are  governed  entirely  by  the  acts  of 
Congress,  the  common  law,  and  the  ancient 
Bnglish  statutes.    United  States  T.  King,  7 


How.  838,  844, 12  L.  Ed.  934;  Boogher  t.  In- 
surance Co,  103  U.  8.  90,  96,  28  L.  Ed.  810; 
Chateaugay  Ore  &  Iron  Co.,  Petitioner,  128 
n.  S.  544,  9  Sup.  Ct  150,  32  L.  Ed.  508 ;  St. 
Clair  V.  United  SUtes,  154  U.  S.  134,  153,  14 
Sup.  Ct  1002,  38  L.  Ed.  838;  Frandsco  t. 
Chicago  ft  A.  R.  Co.,  149  Fed.  354,  358,  350, 
79  C.  G.  A.  292,  9  Ann.  Gas.  fl2S;  United 
States  V.  minois  Surety  Co.,  226  Fed.  053, 
664,  141  O.  C.  A.  409.  In  cases  coming  from 
federal  courts  the  Supreme  Court  Is  given  by 
statute  full  power  to  enter  such  judgment  or 
order  as  the  nature  of  the  appeal  or  writ  of 
error  (or  certiorari,  section  240  of  the  Ja- 
dldal  Code  [Ctomp.  St  f  1217J)  requires.  Re- 
vised Statutes,  I  701  (Comp.  St.  i  I6fl9>.  Cir- 
cuit Court  of  Appeals  Act  of  March  3,  1891, 
c.  617,  f  11,  20  Stat.  826,  820  (Comp.  St.  | 
1124).  See,  also,  section  10  of  the  same  act 
(Comp.  St  1 1670).  Compare  Ballew  v.  Unit- 
ed States,  160  U.  S.  187, 198,  16  Sup.  Ct  263, 
40  L.  Ed.  388,  et  seq.  And  by  Act  of  VOh 
ruary  26,  1919  (Public— No.  281— eSth  Con- 
gress), amending  section  269  of  the  Judicial 
Code  (Comp.  St  !  1246)  the  duty  is  espedoUy 
enjoined  of  giving  Judgment  In  appellate  pro- 
ceedings "without  regard  to  technical  errors, 
defects,  or  exceptions  which  do  not  aftect 
the  substantial  rights  of  the  parties." 

The  error  In  retaining  jurisdiction  over 
John  M.  Camp  does  not,  therefore,  require 
that  the  judgment  as  against  the  other  two 
defendants  be  set  asida 

[101  Fourth.  P.  D.  and  P.  R.  Camp  con- 
tend, however,  that  the  Judgment  against 
them  should  be  reversed  also  on  the  ground 
that  there  was  error  in  the  Instmctlons  aa 
to  the  measure  of  damages,  me  contentioD 
must  be  examined,  aa  the  whole  case  is  here 
on  writ  of  certiorari  and  the  objection  waa 
properly  saved.  Lutcher  ft  Moore  Lumber 
Co.  v.  Knight,  217  D.  8.  257,  267,  30  Sup.  CL 
506,  54  li.  Ed.  757;  Delli  v.  St  Louis  ft  San 
Francisco  Railroad  Co.,  220  U.  S.  6S0,  688; « 
SI  Sup.  Ot  617,  55  L.  Ed.  S90.  J 

*Gre88  was  the  owner  of  the  entire  capital* 
stock  ot  the  Morgan  Lumber  Company,  a 
corporation  which  held  the  title  to  sawmUl 
properties  In  Florida.  The  three  defendants 
Camp  were  the  owners  ot  valuable  timber 
lands  near  the  mill.  By  contract  under  seal 
dated  August  18,  1913,  the  Camps  agreed  to 
Join  with  Oress  In  organizing  a  corporation 
under  the  name  of  Levy  County  Lumber  Com- 
pany to  which  Oress  would  convey  the  saw- 
mill properties  which  the  parties  valued  at 
$125,000,  and  the  Camps  would  convey  the 
timber  lands  which  they  valued  at  ^75,000; 
that  Gress  should  receive,  in  exchange  for 
the  mill  properties,  five-eighteenths  of  the 
stock  In  the  new  company,  and  the  Gamps, 
in  exchange  for  the  londa,  thlrteen-elght- 
eenths  of  the  stock ;  and  that  the  parties 
should  In  that  proportion  finance  the  compa- 
ny. Gress  was  ready  and  willing  and  ablo 
to  perform  his  part  of  the  contract;  and 
the  Camps  broke  It  I^  definitely  refuidng  ta 


Tbe  oaly  qneation  In  th«  cose  ee- 
rtonelr  controTerted  was  the  amount  of  dam* 
aces  recov^able.  There  waa  erldeace  tbat 
b7  leaaon  of  tbe  breach  of  coDtract  wblch 
nanlted  to  deprivlut;  the  mlU  of  its  timber 
snpplr  Ita  ralae  depreciated  heavily.  The 
trlai  Judge  charged  tbe  Jury  that  among  the 
demmts  of  damages  recoverable  was  the 
amount  of  tbe  depredation  In  tbe  market  val* 
ne  of  tbe  mill  between  the  date  of  tbe  con- 
tract and  tbe  date  of  the  breach.  Tbe  ob- 
jection made  to  thia  mling  wae  baaed  wholly 
on  tbe  ground  titat,  as  the  mill  properties 
were  vested  In  tbe  Uorgan  Lumber  Compa- 
ny, Gress  could  not  recoTer  more  than  nom- 
inal damages,  although  be  owned  all  of  Its 
stock.  Tbe  contention  Is  that  before  it  could 
be  determined  whether  platntlir,  as  owner 
of  the  stock  of  the  Morgan  Lumber  Compa- 
ny, sustained  any  damages  by  reason  of  the 
depredation  in  value  of  tbe  mill  propert7. 
an  accounting  and  settlement  of  the  Morgan 
Lumber  Company's  affairs  would  be  neces- 
isary:  and  it  la  urged  that  tbe  lower  court 
•in  rejecting  a  ruling  to  tbat  'efTect  and  in 
charging  as  it  did,  held  erroneously  that  the 
person  wbo  owns  tbe  entire  capital  stock  of 
a  corporation  is  in  fact  and  In  law  identical 
with  tbe  corporation. 

Hie  contention  appears  to  rest  upon  a  mis- 
apprehension of  the  plalntitrs  position.  The 
contract  recited  tliat  Qress  owned  tbe  mill, 
and  that  the  title  only  was  In  the  Morgan 
Lumber  Cotopany.  If  so,  tbe  depredatioil 
would  clearly  be  a  loss  sutTered  by  Oress,  and 
be  could  recover  as  compensation  an  amount 
equal  to  tbat  loss,  since  he  was  equitable 
owner  with  power  to  require  an  Immediate 
conveyance  of  the  legal  title.  There  was 
also  Introduced  In  evidence  a  vote  of  tbe 
directors  of  tbe  Morgan  Lumber  Company, 
wblcb,  referring  to  the  contract  of  August 
18, 1913,  as  having  been  made  by  Gress  "rep- 
resfflitlng  tbe  Morgan  Lumber  Company,"  ap- 
proved the  same  "In  Its  entirety."  There 
was  not  a  particle  of  evidence  tbat  any  oth- 
er person  bad  any  Interest  of  any  kind  in 
the  corporation  or  Its  assets.  Consequent- 
ly whether  Gress  entered  into  tbe  contract 
tedinically  on  his  own  behalf  or  technically 
as  agent  for  tbe  corporation,  his  undisclosed 
principal,  is  ImmateriaL  In  either  case  the 
salt  Is  one  brought  by  blm  Individually; 
In  dther  case  all  the  loss  suffered  tbrongb 
defendant's  breach  of  contract  Is  recoverable 
by  Gress;  In  either  case  tbe  measure  of 
damage  is  the  same.'  There  Is  no  basis  for 
tbe  contention  tbat  an  accounting  and  set- 
tlement of  tbe  Morgan  Lumber  Company's 
affairs  was  necessary  In  order  to  determine 

■  Unltsd  State*  Telesriph  Co,  v.  Olldsnlwc^  t> 
MO.  m,  Mt.  H  Am.  Dec.  G]»;  Letennen  t.  Ch^r- 
Latt«mila  Lamber  Co.,  UO  Va.  189,  7T!,  CT  B.  B.  m; 
Qroorer    v.    WarBeld.    SO   Qt.    U*.    tU;     Jowpb    T. 
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tbe  amount  of  plalntUTs  loss;  and  tbe  £bII< 
ure  to  require  such  an  accounting  does  not 
involve  any  disregard  of  the  corporate  entity. 

[Ill  The  decision  of  tbe  Circuit  Court  of 
Appeals  denying  the  contention  tbat  the  plain- 
tur  was  (oitltled  to  recover  only  thirteen- S 
eighteenths  of  tbe  loss  due  to  the  depre'da-* 
tion  In  tbe  mill  properties  was  dearly  cor- 
rect If  tlie  Jury  believed  as  contended  tbat 
defendant's  breach  of  contract  by  depriving 
those  propertlee  of  a  timber  supply,  reduced 
their  value,  tbe  plaintiff's  loss  in  that  respect 
was  the  whole  of  the  reduced  value.  On  tbe 
other  hand.  If  tbe  market  value  of  tbe  tim- 
ber lands  increased,  tbe  plalntUTs  loss  from 
being  deprived  of  Uie  gain  from  tbls  source 
was,  as  tbe  court  ruled,  only  flve-eigbteenths 
of  that  gain.  There  was  no  other  objection 
taken  which  requires  us  to  consider  whether 
the  rulings  as  to  damages  were  In  other  re- 
spects proper. 

Tbe  judgment  as  to  P.  D.  Camp  and  P.  H. 
Gamp  is  affirmed,  and  as  to  John  M.  Camp 
is  reversed,  and  tbe  case  aa  so  modified  la  re- 
manded to  the  District  Court  of  tbe  United 
States  for  the  Eastern  District  of  Virginia, 
wltb  dlrectI<His  to  dismiss  tbe  suit  aa  to  John 
M.  Camp. 

Modiffed  and  affirmed. 


tmv.§.mt 

RUMEZjT  w.  UcCABTHT,  United  BtatM  Har- 
abal,  at  aL 


Dedded  June  2, 
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No.  874. 

1.  H*HliB   OOBPUS   ^386(1)  — 

Taui,— Pbiva  Faoie  Oabe. 
On  habeas  corpus  to  determine  legality  of 
detention  onder  commitment  issued  by  a  Dnlted 
States  commissioner  pending  lanianee  of  a 
wsrrant  for  removal  to  District  o(  Columbia  to 
answer  an  Indictment  for  alleged  violation  of 
Act  Oct  6,  I&IT,  known  as  tbe  Trading  with 
tbe  Enemy  Act  (Comp.  St.  1918,  H  SllSi^a- 
311SHJ),  where  Indictment  was  Introdnced  in 
the  proceedings  before  the  commissioner  and  the 
petitioner'a  Identity  was  admitted,  the  accasa* 
tory  averments  of  the  indictment  must  be  ac- 
cepted aa  making  ont  a  prima  facie  case. 

2,  Habbas  Corfos  4=8— Mattxb  or  Dznusa 
— SooPB  or  WniT. 

Pedtloner's  contention  that  he  could  not  be 
punished  tor  failure  to  report  to  the  Alien  Prop- 
erty Custodian,  as  required  by  Trading  with 
the  Enemy  Act  i  T  (Comp,  St  1918.  t  SllO^d), 
because  luch  report  woald  show  that  be  had 
been  trading  with  the  enemy  in  violation  of  sec- 
Hon  3  (Comp.  St.  1918,  )  SllS^b).  and  compd 
bim  to  bear  witness  ageinet  himself  contrary  to 
the  Fifth  Amendment  is  unavailable  on  habeas 
corpus  to  obtain  discharge  from  ctNnmitment 
into  custody  for  removal  to  tbe  District  ot 
Columbia,  where  the  indictment  was  retnrned; 
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th*  comUtntloiu)  qnwtloii  being  matter  tor  d»- 

S.  Habkai  OoBPua  «=>4— TJsi  m  Wbit  or 

Ebkoi. 
The  writ  ^  habeas  corpna  ma;  not  be  «id- 
plored  aa  an  anddpatorr  writ  at  error. 
4.  Babeas   Corpdb  «=392(1)— Scopz  of  Iir- 

QUiBX— FiHiiina  or  Fact. 
On  petition  for  a  writ  of  habeas  corpus  to 
obtain  discharge  from  order  of  the  com  minion  er 
committing  petitioner  into  custody  pending  the 
iHuance  of  a  warrant  for  bis  removal  to  the 
District  of  Columbia,  where  an  Indictment  waa 
returned  against  him,  a  finding  of  fact  bj  tha 
commission  er,  supported  b;  competent  oridence, 
it  not  reviewable; 
B.  CumnAi.  Law   ^3113— Tkadiito    with 

THE  Bnuit— OFnnSE— VKnuK. 
Where  the  office  of  the  Alien  Property  Cm- 
tcdian  waa  in  the  District  of  Columbia,  and 
pcraons  Indebted  to  an  enemy  of  the  United 
Statea  were  required  by  the  Trading  with  the 
Enemy  Act  <Comp,  SL  1918,  U  SllSVtt.- 
SllS^J)  to  report  th^t  fact  to  the  custodian, 
one  indebted  to  the  Imperial  German  govem- 
ment,  who  failed  to  report  as  required,  waa 
guilty  of  aa  offense  against  the  United  States, 
which  was  committed  within  the  District  of 
Columbia. 
6l  Habrab    Gtnpua    «=ill3(12t  —  RKvnw  — 

DieORETIOIf. 

Where,  after  defendant  w*s  indicted  in  the 
Southern  district  of  New  Torh  for  perjury  in  a 
report  to  the  Alien  Property  Cnstodian  under 
the  Trading  with  the  Enemy  Act  (Comp.  St. 
leiS,  If  3115i^a-311fi^j).  he  was  indicted  in 
the  District  of  Columbia  for  failure  to  report 
to  the  Alien  Property  Custodian,  contentions 
that  his  removal  from  the  Southern  district  of 
New  York  to  the  District  of  Columbia  was  an 
Invasion  of  bis  constitutional  right  to  a  speedy 
trial  on  the  New  York  indictments,  and  that  the 
District  Court  for  the  Southern  District  of  New 
lork  should  not  have  consented  to  such  remoral 
without  requiring  from  the  government  a  state- 
ment of  reasons,  rdste  to  questions  of  discre- 
tion not  reviewable  tm  appeal  from  an  order 
denying  writ  of  habeas  corpus  to  obtain  re- 
lease from  commitment  pending  issuance  of  a 
warrant  for  temovaL 
The  Chief  Justice  dissenting. 

Appeal  from  the  District  Court  of  tbe 
United  States  for  the  Southern  DUttlct  of 
New  York. 

Petition  by  Edward  A.  Rnmely  for  writs 
of  babeas  corpus  and  certiorari  in  aid  there- 
of directed  to  Thomas  D.  McCarthy,  United 
States  Uarsbal  for  the  Southern  District  of 
New  York,  and  Samuel  U.  Hitchcock,  Unit- 
ed States  Commissioner  for  the  Southern 
District  of  New  York.  From  a  final  order 
dismissing  the  writs   (256    Fed.  665),  petl- 


?rioner  appeals.    Affirmed. 
,; 


Mr.  Stephen  O.  Baldwin,  of  Brooklyn,  N. 
Y.,  for  appellant. 

Mr.  Assistant  Attorney  General  Brown,  for 
appellees. 


Mr.  Justice  PITNET  dellrered  tba  tqilnlMi 
of  the  Court 

This  is  an  appeal  from  k  llnal  order  of  th* 
Dhstrlct  Court  for  the  Southern  District  of 
New  York  dlsmlBBln{  writs  of  habeas  corpus 
and  certiorari  sued  out  by  appellant  to  d» 
termlne  the  legality  of  his  detention  under  a 
commitment  Issued  1^  appellee  Hltchcodc, 
as  United  States  commissioner,  to  bold  ap- 
pellant In  the  custody  of  the  United  States 
marshal  pending  the  issuance  of  a  warrant 
for  his  removal  to  the  District  of  Colomblk 
to  answer  an  Indictment  returned  against 
bim  by  the  grand  Jury  of  that  District  for 
an  alleged  vl<datloa  of  the  Act  of  Oongresa 
of  October  6,  1917,  a  106.  *0  Stat  411  (Comp. 
SL  1018,  fi  811S^a-3116^J),  known  as  th« 
Trading  with  the  Enemy  Act 

This  indictment,  described  as  the  "Wash- 
ington Indictment,"  contains  two  counts, 
each  of  wbidi  redtes  the  existence,  at  the 
time  of  the  offense  charged,  of  a  state  of  war 
between  the  United  States  and  the  Imperial 
German  govemm^it.  and  sets  oat  that  the 
Act  of  October  6,  1917,  was  In  force,  and^ 
that  the  Allen  Property  Custodian,  an  officers 
of  the  United  States  appointed  *under  au-* 
Oiorlty  of  that  act,  had  bis  office  for  the 
transaction  of  otBdal  bustness  In  the  District 
of  Columbia  and  at  no  other  place.  In  tbe 
first  count  It  Is  redted  that  the  statute 
made  It  tbe  duty  of  any  person  In  the  United 
States  having  custody  or  control  of  any  prt^ 
erty  of  or  on  behalf  of  an  enemy  of  the 
United  States  to  report  the  fact  to  the  Allea 
Property  Custodian  within  a  period  said  to 
have  expired  December  20,  1017;  and  it  Is 
alleged  that  on  October  6,  1917,  and  on  eacb 
day  thereafter  down  to  and  Including  the 
date  of  tbe  indictment  (December  2,  1918), 
appellant  had  tbe  custody  and  control  of 
certain  property  In  the  United  States,  that  Is 
to  say,  certain  capital  stock  of  the  S.  S.  M& 
Clure  Newspaper  Corporation,  a  corporatloD 
of  the  state  of  New  York,  which,  as  appel- 
lant knew,  belonged  to  tbe  Imperial  German 
government,  and  that  appellHnt  "at  the  Dis- 
trict of  Columbia  and  within  the  Jurisdic- 
tion of  this  court"  willfully  failed,  neglected, 
and  omitted  to  report  that  fact  to  tbe  Alien 
Property  Custodian  within  the  period  pre- 
scribed by  law  and  continuously  down  to 
and  Including  the  date  of  the  Indictment 
The  second  count,  in  addition  to  the  matter 
already  stated,  recites  tbe  provision  of  th9 
act  which  made  it  tbe  duty  of  any  person  in 
the  United  States  Indebted  to  an  enemy  of 
the  United  States  to  report  the  fact  to  the 
Custodian  within  a  period  prescribed,  and 
avers  that  on  October  6,  1617,  and  on  eadt 
day  thereafter  down  to,  etc.,  appellant,  then 
being  within  the  United  States,  was  Indebted 
in  tbe  sum  of  $1,451,700  to  the  Imperial  Ga> 
man  government  as  he  well  knew,  and  being 
BO  Indebted   "at  the   District   of   ColumMs 
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■nd  wltbln  the  JtirlB^cdMi  «f  tbia  cmirt" 
wUlfiiUy  failed,  nef;lect«d,  aod  omitted  to 
Tei>ort  the  fact  of  audi  Indebtedness  to  tb« 


Prevlotu  to  the  WHablngton  iDdlctmeat 
.two  IndlctmentB  bad  been  returned  by  tbe 
I  United  States  grand  Jnry  for  the  Sonthern 

•  dlstrlt^t  of  New  York,  upon  wbtcb  'appellant 
was  on  boll  awoltlDg  trial.  Tbese  were 
(onnd  Aognst  2,  1918;  one  of  them  being 
against  appellant  alone,  and  charging  per- 
Jary  in  a  report  made  by  him  December  4, 
1917,  to  the  Alien  Property  Costodlan,  In 
that,  being  required  to  state  the  property 
held  by  him  for  alien  enemies  and  Indebted- 
ness owed  by  him  to  alien  enemiea,  he  swore 
that  the  only  item  in  this  cat^ory  was  a 
note  for  (100,000  made  by  blm  and  payable  to 
one  Herman  Sielckeo,  whereas  it  was  alleged 
he  was  not  Indebted  to  Sielcken,  but  was 
Indebted  to  the  Imperial  German  government 
In  the  Bum  of  $1,301,700,  and  held  and  had 
control  of  certain  property  belonging  to 
that  govemmeat,  consisting  of  shares  of 
the  capital  stock  of  the  S.  S.  McQure  News- 
paper Corporation,  a  corporation  of  the  stats 
of  New  York,  which  facta  appellant  did  not 
r^Ktrt  to  the  Cnstodlan.  In  the  other  Ne^v 
York  Indictment  appellant  sod  one  Kauf- 
mann  were  Indicted  for  a  conspiracy  to  omit 
to  report  to  the  Custodian  the  fact  that  ap- 
pellant had  In  his  custody  and  control  cer- 
tain property  consisting  of  ahares  of  the 
capital  stock  of  the  S.  S.  McClure  Newspaper 
Corporation  for  and  in  behalf  of  the  Im- 
perial German  government,  and  that  appel- 
lant was  indebted  to  the  said  government  In 
the  mim  of  {1,431,700. 

At  the  bearings  before  the  commissioner 
appellant  admitted  hia  Identity  and  offered 
no  evidence  to  meet  the  prima  fade  case 
made  by  produdng  an  exemplified  copy  of 
the  Washington  indictment  On  the  other 
hand.  It  was  and  Is  admitted  in  behalf  of 
the  government  that  the  New  York  indict- 
ments relate  to  the  same  transactions  as  the 
Washington  Indictment,  and  that  they  were 
pending  in  the  Southern  district  of  New 
York  at  the  time  the  Washington  indictment 
was  found.  To  meet  objections  raised  upon 
the  bearing  of  the  habeas  corpus,  the  Dis- 
trict Court  embodied  In  the  final  order  dia- 

^  missing  the  writ  clanses  to   the  following 

S  effect: 

•  '(a)  One  giving  the  consent  of  that  court 
to  the  removal  of  defendant  to  the  District 
of  Columbia  notwithstanding  the  pendency 
of  the  indictments  In  the  New  York  district ; 

(b)  One  directing  a  stay  of  removal  pend- 
ing appeal  to  this  court ; 

(c)  And  one  directing  that,  within  SO  days 
after  appellant  had  pleaded  to  the  Washing- 
ton Indictment,  the  United  States  attorney 
either  for  the  Southern  district  of  New  York 
or  for  the  District  of  Colnmbia  jshoold  dve 


blm  at  least  two  ^rtt^  notice  as  to  wblcb 
Indictment  It  was  Intended  to  move  flnt  for 
triaL 

Appellant's  first  point  la  that  In  a  legal 
sense  there  was  no  probat>le  cause  to  bo- 
liere  that  he  had  been  gnllty  of  the  offense 
diaiged  In  the  Washington  indictment  be- 
cause he  could  not  be  required  to  make  a  re- 
port to  the  Alien  Property  Custodian  of  the 
facts  alleged  In  that  Indictment,  since  this 
would  compel  him  In  a  criminal  case  to  be  a 
witness  against  himself,  contrary  to  the  pro- 
vision of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States  in  that  behalf. 
As  a  baala  for  this  contention  appellant  re- 
lies upon  the  uncontro verted  averment  In  the 
first  count  of  the  Washington  Indictment 
that  he  held  stock  In  the  McCIure  Corpora- 
tion for  and  on  behalf  of  the  German  govern- 
ment and  did  not  report  that  fact  to  the 
Allen  Property  Custodian;  adds  to  this  the 
fact,  said  to  have  been  established  by  his 
own  evidence  Introduced  before  the  oommla- 
sioner  and  not  controverted  by  the  govern- 
ment, that  during  a  considerable  period  he 
had  traded  for  the  benefit  of  and  with  tbe 
McClnre  Corporation,  so  that  (It  is  said)  he 
was  guilty  of  trading  with  the  enemy  con- 
trary to  section  3  of  the  act;  from  which  It 
la  deduced  that  if,  as  required  by  section 
7(a)  of  the  act,  he  had  reported  to  fhe  Alien 
Property  Custodian  that  he  held  the  McClure 
Corporation  stock  for  the  German  govern- 
ment, OS  the  first  count  of  the  Washington 
Indictment  alleges  he  was  obliged  to  do,  this 
disclosure  would  have  tended  to  show  that  J 
he  'was  guilty  under  section  3  of  the  at-t  of* 
trading  wlQiont  a  license,  because  It  would 
have  furnished  an  essential  link  in  the  chain 
of  evidence  necessary  to  convict  him  of  that 
offense. 

It  la  at  least  questionable  whether  tbe 
point,  assuming  It  to  have  merit,  would  have 
any  application  to  the  second  coant  of  the 
Washington  Indictment,  which  relates  not 
to  ownership  of  stock  In  tbe  McClnre  Cor- 
poration, but  to  en  indebtedness  owing  by 
appellant  to  the  German  government  and  not 
reported. 

And  it  is  further  doubtful  whether  there 
Is  foundation  for  the  contention  as  applied 
to  the  first  count,  since  appellant  predicates 
his  trading  with  the  enemy  solely  upon  the 
fact  of  his  trading  with  the  McClure  Oorpo- 
ration,  a  New  York  corporation,  whereas  by 
section  2  of  the  act  the  definition  of  "enemy," 
for  tbe  purposes  of  the  statute,  is  to  Inclnde 
merely  "any  corporation  incoriwrated  within 
such  territory  of  any  nation  with  which  the 
United  States  is  at  war  or  Incorporated  with- 
in any  country  other  than  the  United  States 
and  doing  business  within  sndi  territory." 

[1-3]  But  consideration  of  these  questions, 
or  of  any  question  raised  nnder  the  Fifth 
Amendment,  would  be  premature  In  thla  pro- 
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eeedlnK  since  It  is  entirelr  plain  Uiat  ther 
do  not  go  to  sbow  a  "want  of  probable  cause" 
within  the  meanins  of  the  rule  that  in  la- 
roked.  The  accusatoTj  averments  of  the 
indictment,  ailmltted  for  the  pnrposea  of  this 
proceeding:  to  be  trae,  make  oat  a  prima  fade 
case  of  an  otEeose  asatnst  the  laws  of  the 
United  States  indictable  In  the  District  of 
Columbia.  Hyde  t.  Shine,  IM  U.  S.  «2.  84, 
25  Sup.  C3t  760,  BO  I*  Bd.  90;  Haaa  t.  Hen- 
kd,  210  U.  S.  4K,  481,  30  Snp.  Ct  249,  G4 
li.  Ed.  569,  17  Ann.  Gas.  1112.  Awjellant'a 
constitutional  point  merely  raises  a  proba- 
bility that  a  defense  will  be  interposed,  and 
that  thus  a  controversy  will  arise,  the  de- 
termination of  which  Is  within  the  proper 
Jurisdiction  of  the  court  in  which  the  Indict- 
ment was  found.  Ilils  furnishes  no  legal 
Obstacle  to  the  removal  ol  the  accused  to  that 
S  Jurisdiction ;  nor  nuy  the  writ  of  habeas 
"cor*pns  be  employed  as  an  antldpatory  writ 
of  error.  Henry  v.  Henkel,  236  U.  S.  219,  229, 
36  Sup.  Ct  64,  e»  L.  Ed.  203. 

[4,1]  It  is  contended,  Indeed,  that  there 
was  no  probable  cause  to  believe  that  the 
offense  diarged  In  the  Washtngton  indict- 
ment was  committed  wUUn  the  District  of 
Columbia,  and  this  upon  the  ground  that  ap- 
pellant was  not  perBoually  present  in  the 
District  at  the  time  of  the  alleged  offense, 
and  that  he  was  tmder  no  duty  to  make  re- 
port there  to  the  Allen  Property  Custodian. 
The  commissioner,  however,  found  as  a  mat- 
ter of  fact  that  the  Custodian's  office  was 
tn  the  District  of  Columbia,  and  as  the  find- 
ing was  supported  by  competent  evidence  the 
District  Court  properly  held  that  it  was  not 
reviewable  on  writ  of  habeas  corpus.  That 
being  so,  the  duty  Imposed  by  the  statute  to 
msfce  report  to  the  Alien  Property  Oostodian 
Involved  the  duty  to  make  snch  report  In  the 
District  of  Columbia,  and  fallnie  to  make  It 
was  an  offense  against  the  United  States 
comtnltted  In  that  District  United  States 
V.  Lomberdo,  241  U.  S.  TS,  76,  86  Sup.  Ct 
008,  60  L.  Ed.  897;  New  York  Oentral,  etc, 
R.  R.  Co.  V.  United  States,  166  red.  267,  269, 
92  a  a  A.  331. 

Id  It  is  contended  that  the  removal  of 
appellant  to  the  District  of  Columbia 
amounts  to  an  invasion  of  his  constitntlonBl 
right  to  a  speedy  trial  on  the  New  York  in- 
dictments, and  that  the  consent  of  the  Dis- 
trict Court  for  the  Southern  District  ot  New 
Xork  to  such  removal  ought  not  to  have  been 
given  without  requiring  from  the  represen- 
tative of  the  government  a  statement  of  rea- 
sons. These  points  raise  no  more  than  ques- 
tions of  discretion,  tbe  determlnstlon  of 
wbidi  is  not  for  our  review. 

Elna)  order  affirmed. 


The  OBIEP  JUSTICE  dissents. 


(Argued  May  %  1919.    Decided  Jon*  2,  1910J 


CoHSTiTDTIOirAi,    LiAW    ^=>t46,    276— Umited 
Btatxb  ^=85— C1.AI11S  Agaihst— Afpbopbi- 
ATion  FOB  PATinnT— Paovision  as  to  At- 
xoBHBT'a  Pkes— DiTK  PsooEsa— OBLiQATtoir 
OF  CoHTBAcr. 
Provision  of  Act  March  4,  1915,  appropri- 
ating money  to  pay  a  claim  against  the  United 
States,  that  not  more  than  20  per  cent  ot  it 
•hail  be  paid  an  attorney   for  Hervices  in  con- 
nection with  the  claim,  is  within  the  power  of 
Congrew,  and  does  not  deprive  an  attorney  <rf 
property   without  due  process,   nor  impair   the 
obligatiou  of  claimant's  contraet  to  pay  the  bN 
torney  half  of  what  was  collected;    the  appro- 
priation being  one  the  making  ot  which  could 
not  have  been  compelled. 


Proceeding  for  an  accouuting  against  tbe 
Capita)  Trust  Company,  administrator  of 
Thomas  N.  Arnold,  deceased.  In  which  C.  O. 
Calhoun  Intervened.  Judgment  for  intervot- 
er  was  afflrmed  by  the  Court  of  Appeals  of 
Kentu(^y  (197  S.  W.  914).  and  the  admlnl»- 
trator  brings  error.    Reversed.  9 

*Mr.  T.  L.  Bdden,  of  Frankfori;  Ky.,  t<x» 
plaintiff  In  error. 

Messrs.  Charles  F.  Consaul  and  Joseph 
W.  Bailey,  both  of  Washington,  D.  G,  f<w 
defendant  in  error. 

3 

*Mr.  Justice  McKBNNA  delivered  the  tvln-* 
loD  of  the  Court 

Proceeding  In  equity  under  tbe  law  of 
Eentudcy  for  an  accounting  from  the  Capital 
Trust  Company  as  administrator  de  bonis 
noD  of  the  estate  of  Thomas  N.  Arnold,  de- 
ceased, and  that  the  estate  be  settled  and 
distributed. 

Defendant  In  error  Galhoun  and  Calhoon 
&  Slzer,  a  firm  composed  of  C.  C  Calhoun 
and  Adrian  Slzer,  attorneys  at  law,  appeared 
In  the  proceeding  and  by  cross-petition  pray- 
ed Judgment  against  the  trust  company  as 
such  administrator  for  the  mm  of  $l,504Jra;a 
with  Interest  from  July  10,  1916.  B 

*An  outline  of  the  facts  Is  as  follows: 
Thomas  N.  Arnold,  prior  to  his  death,  be- 
lieving that  he  bad  a  Just  claim  against  the 
United  States,  entered  Into  a  contract  vrlUi 
the  firm  of  Calhoun  &  Sizer  and  employed  It 
to  undertake  the  proaecntlon  of  the  dalm, 
and  on  August  1,  1906,  entered  Into  a  written 
contract  with  It  by  whldi  In  consideratltm 
of  the  services  rendered  and  to  be  rendered 
by  It  tn  the  prosecution  of  the  claim,  he 
agreed  to  pay  it  a  fee  eQual  In  amount  to 
50  per  cent,  of  whatever  sum  of  money  should 
be  awarded  or  collected  on  tbe  claim,  the  pay* 
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ment  of  wbldi  waa  made  a  Hen  npon  the 
claim  or  vpaa  any  draft  or  erldmce  of  pay- 
ment tbat  mlgbt  be  Issued  in  llqnldatloii 
thereof. 

Tbe  firm  nndertook  the  prosecntloii  of  the 
dalm  and  bUli  were  Introduced  In  Oongreas 
for  Its  payment,  and  on  May  22,  190S,  It  was 
referred  to  the  Court  of  Olalms  by  a  resolu- 
tion of  the  United  States  Senate  for  Ondlnes 
of  fact  under  section  14  of  the  Act  of  March 
3,  1687,  c.  3S9,  24  Stat  607,  now  section  191 
of  the  Judldal  Code  (Act  March  8,  1911, 
c  231,  86  Stat.  1138  [Comp.  St  |  1142]). 
About  that  time  the  Brm  of  Calhoun  k  SIzer 
was  dissolved  iind  BubseQueotly  Arnold  died 
and  tbe  beneflclartes  of  the  estate  entered 
Into  a  written  contract  with  defeodant  In 
error,  C.  C.  Calboun,  to  continue  the  prose- 
cution of  the  claim  and  agret^d  to  pay  him 
SO  per  cent,  of  the  amount  wblch  might  be 
collected,  the  fee  to  be  a  lien  "on  ahy  war- 
rant" which  mlgbt  "be  Issued  In  payment 
of  the  claim." 

January  15,  1013.  tbe  Court  of  Clalros 
made  Qndlngs  of  fact  in  tbe  matter  of  tbe 
claim  and  stated  tbe  amount  thereof  as 
$0,OS1.  The  court's  findings  were  cerUfled 
to  Congress  and  tbat  body,  by  an  act  ap- 
proYed  March  4,  1015  (38  Stat  068,  c.  140), 
made  an  appropriation  for  tbe  payment  of 
the  dalm  and  the  Secretary  of  tbe  Treasury 
was  directed  to  pay  it 

Tbe  act  however,  contained  the  following 
provl^ons : 

«  Tbat  no  pert  of  the  amount  of  an;  item  ap- 
Spropriated  in  this  hill  in  picess  of  twenty  per 
•centum  thereof  ahsU  he  'pBid  or  delivered  to  or 
received  by  any  agent  or  agents,  attorney  or 
attorneys  on  account  of  servlcei  rendered  or 
advances  made  Id  connection  with  said  claim. 
It  iball  be  anlawful  for  any  agent  or  agents, 
attorney  or  attorneys  to  eiact  collect  with- 
hold or  receive  any  sum  which  in  the  aggregate 
exceeds  twenty  per  centum  of  the  amonnt  of 
any  Item  appropriated  in  this  bill  on  account 
of  services  rendered  or  advances  made  In  con- 
nectjon  with  said  claim,  an;  contract  to  tbe 
contrary  notwithatandlng.     Any  peraon   violat- 
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waa  mailed  to  Um  for  $1J00B,  being  SO  pet 
cent  of  the  dalm,  and  to  tbe  trust  company 
as  administrator  de  bonis  non  of  Arnold, 
cbeck  for  94,012.  A  part  of  this  money  la  still 
In  the  bands  of  such  administrator  and  there 
la  no  other  property  belonging  to  the  estate. 

The  croas-petiti<Hi  additionally  asserts  the 
following:  No  part  of  the  fee  except  tbe 
smn  of  (1,008  has  beoi  paid  and  there  Is  a 
balance  doe  of  flfiOiJBO,  with  interest  from 
July,  1S16,  tbe  date  the  money  was  received 
by  the  trust  company. 

Jnly  10,  ISlfi,  Calboun  presented  his  claim 
to  the  administrator  duly  proved   and  de-^ 
manded  payment  but  payment  was  refused.  JJ 
The  whole  of  tbe  S1,504.S0,  tbere*f  ore,  remains" 
unpaid,  and  be,  Calboun,  has  a  lien  upon  the 
fund  for  tbe  payment,  he  having  accepted  the 
cbeck  for  $1,003  under  protest  and  only  on 
account     The  contract  preceded  the  act  of 
Congress  and  when  the  act  was  pasned  such 
contracts   were   lawful    and    Congress    was 
without   authority    to    take    from    him    hia 
property  without  due  process  of  law  or  lust 
compenaatloa  therefor  or  to  deprive  him  of 
his  liberty  of  contract 

Tbis  is  repeated  and  emphasized  in  various 
ways  and  tbe  Fifth  Amendment  Is  efpedally 
invoked  as  sustaining  It  and  for  wblch  rea- 
sons it  Is  alleged  that  tbe  "attempted  llmit- 
ntlon  of  attorney's  fees  by  said  a<:t"  was 
"null  and  void." 

A  demurrer  to  the  cross-petition  wns  over- 
ruled and  tbe  trust  company  answered.  A 
detail  of  Its  averments  Is  not  necessary.  It 
practically  admits  those  of  tbe  crow-petition 
and  pleads  in  defense  tbe  provisions  cd  the 
act  of  Congress,  and  also  section  3477,  R.  S. 
(Comp.  St  t  63S3). 

A  demurrer  was  sustained  to  tbe  answer 
and  Judgment  rendered  for  Calhoun  for  tbe 
sum  of  S1,5(M.D0,  with  Interest  from  July  1, 
1015.  The  Judgment  was  affirmed  by  the 
Court  of  Appeals.    Tbe  court  sold : 

"This  case  mns  on  all  fours  with  Black  t. 
O'Hara's  Adm'r.  175  Ky.  823,  194  S.  yv.  811, 
where  It  was  held  that  the  act  of  Congress  ap- 


ing the  provisions  of  this  act  aball  he  deemed    proved   March   14,   1916,   appropriating  money 
giiilty^of  a  misdemeanor,  and  upon  convieUon    for  the  payment  of  similar  claims  and  contain- 
""'"  '     ing  a  aimilar  proviaion  limiting  an  altomey's 

fee  to  20  per  cent  of  tbe  amount  movered, 
was  In  so  far  as  It  attempted  to  limit  the 
amount  of  the  fee  heretofore  earned,  uncDnsti- 
tutlonal  and  Invalid. 

"We  have  been  nrged  to  recede  from  the  rale 
announced  in  Black  v.  C'Rara'a  Adm'r,  supra, 
as  being  unsound  In  principle;  but  after  ■ 
careful  reconsideration  of  the  rcaaouing  by 
which  the  decision  in  that  case  Is  supported, 
we  are  satisfied  of  Ita  aoundncsa  and  reafhrm  it." 


Jtme  T,  1915,  Calhoun  requested  the  Sec- 
retary of  tbe  Treasury  to  Issue  s  warrant 
to  him  for  tbe  sum  of  S1.003.  which  be  recited 
was  to  be  payable  to  blm  on  account  of  serv- 
ices as  attorney  In  tbe  claim  of  the  Capital 
Trust  Company  against  the  United  States,  as 
appropriated  for  by  the  act  of  Congress,  tbe 
receipt  of  said  warrant  to  be  tahen  and  ac- 
c^ted  as  a  full  and  Snal  release  and  dis- 
charge of  any  claim  be  had  against  the 
United  States  on  account  of  services  in  said 
claim. 

Afterward,  on  July  I,  1915,  notice  waa 
given  to  Calhoun,  as  attorney  for  tbe  claim- 
ant, that  In  settlement  of  the  claim  a  check 


We  encounter  at  the  outset  a  question  Si 
upon  tbe  form  'of  the  Judgment.  The  cross-  * 
petition  was  presented  tu  a  proceeding  to  re- 
quire an  accounting  of  tbe  administrator  of 
Arnold  and  tbe  petition  asserted  a  claim  and 
lien  upon  tbe  money  In  tbe  administrator'a 
hands    received    from    the    United    Statea 
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Kwenunent  Ttte  Judgment,  howOTer,  does 
not  refer  to  that  mone j  or  the  lien  npon  It ; 
It  provides  only  that  Calhoun  recover  of  the 
administrator  "the  sum  of  fifteen  bnndred 
(our  and  "/loo  dollars,  with  Intereet  from 
Jnlj  1,  1915,  and  his  costs  herein  and  may 
have  execution,"  etc. 

If  the  Judgment  onljr  etabUshea  a  claim 
against  the  administrator  to  be  satlsSed,  not 
oat  of  the  mtmejs  received  from  the  United 
States  but  from  other  assets  of  the  estate,  a 
situation  is  presented  which  It  was  said  In 
NuU  V.  Knut,  200  D.  S,  13,  21,  26  Sup.  OL 
216,50  L.  Ed.  348,  would  not  encounter  legal 
objection.  In  other  words,  the  limitation  in 
the  art  appropriating  the  money  to  20  per 
cent  as  the  amount  to  be  paid  to  an  agent  or 
attorney  would  have  no  application  or  be 
invtrived. 

But  the  Judgment  la  construed  by  the 
parties  as  having  more  specific  operation, 
construed  as  subjecting  the  money  received 
from  the  government  to  the  payment  of  the 
balance  of  Calhoun's  fee,  doubtless  because 
the  estate  has  no  other  property.  On  that 
account  It  Is  attacked  by  the  trust  company 
and  defendant  by  Calhoun.  The  controversy 
thus  presented  is  discussed  by  counsel  In  two 
propositions:  (1)  The  validity  of  the  con- 
tract Independently  of  the  limitation  Imposed 
by  Congress  upon  the  appropriated  m<Miey ; 
(2)  the  power  of  Congress  to  Impose  the 
limitation  as  to  that  money,  mie  latter  we 
regard  as  the  main  and  determining  prop- 
osition :  the  other  may  be  conceded,  certainly 
so  far  OS  fixing  the  amount  of  compensation 
tor  Calhoun's  services  (we  soy  Calhoun's 
services,  as  the  appearance  Of  the  firm  of 
Calhoun  &  Slz^  was  withdrawn),  and  even 
^  BO  far  BJi  the  ccmtract  provided  for  a  Hen,  If 
iJ  the  distinction  made  by  counsel  be  tenable — 
*  that  *Is,  a  distinction  between  a  lien  on  the 
dalm  and  a  Hen  "upon  any  dmft  or  evidence 
of  payment,"  to  quote  from  the  flrat  agree- 
ment, or  "on  any  warrant  which  may  be 
issued  In  payment'  to  quote  from  the  second 
agreement. 

So  far  as  the  contract  fixed  the  amount  of 
fee  It  Is  within  the  rule  of  Nutt  v.  Knut, 
supra,  and,  for  the  salce  of  the  argument,  the 
lien  may  be  conceded  to  be  valid  against 
section  3477,  R.  S.,  to  the  contrary.  If  It  be 
regarded  as  having  been  given,  not  upon  the 
claim,  but  upon  its  evidence,  as  counsel  con- 
tend. It  may,  therefore,  not  only  escape  the 
defect  that  was  held  fatal  to  the  lien  assert- 
ed in  Nutt  V.  Knut,  bnt  may  claim  the  sup- 
port of  McGowan  v.  Parish,  237  U.  S.  2SS, 
86  Sup.  CL  IS4S,  69  E.  Ed.  050. 

We,  however,  need  not  dwell  upon  the 
distinctions  (thdr  soundness  may  be  disput- 
ed) nor  upon  the  contentions  based  upon 
them,  because,  as  we  have  said,  we  consider 
the  other  prc^Ktsltion,  that  is,  the  power  of 
Congress  over  the  appropriated  money  and 
tha  limitation  of  payment  out  of  it  to  an 


agent  or  attorney  to  20  per  cent,  of  the  claim, 
to  be  the  decisive  one. 

In  Its  discussion  counsel  for  Calhoun  hava 
gone  far  alleld  and  have  Invoked  many  prop- 
ositions of  broad  generality—have  ev&i  ad- 
duced as  Impliedly  against  the  power.  If  we 
understand  counsel,  the  constitution  of  the 
Court  of  Claims  and  Its  JarlsdlcU<Hi  mi 
weight  In  the  same  direction. 

We  can  only  instance  some  of  the  points 
of  the  ailment  The  Act  of  February  26, 
1853,  c.  80, 10  Stat.  161,  now  section  823,  R.  S. 
(Comp.  St  1 1375),  Is  cited  as  recognising  the 
right  of  attorneys  to  compensation  for  their 
services  In  claims  against  the  Dnlted  States 
and  It  Is  said  that  contracts  for  such  com- 
pensation have  been  universally  sanctioned 
as  legal.  And,  further,  official  statements 
are  adduced  to  the  effect  that  the  Court  of 
Claims  la  so  constituted  "that  the  successful 
prosecution  of  a  claim"  In  It  "Is  something^ 
more  than  a  merely  perfunctory  perf onnaace  jj 
on  the  part  of  *counser' ;  It  Is  a  matter  of  • 
great  hnslnese  hazard  and  risk  to  counsel 
when  done  upon  purely  contingent  fees. 
And  In  many  cases.  It  Is  further  urged,  no 
other  than  oontingent  fees  are  possible  and 
to  deny  them  Is  practically  to  deny  the  rlf^ 
to  counsel.  Ur.  Justice  Miller  is  quoted  from. 
In  Taylor  v.  Bemiss,  110  U.  S.  42,  3  Sup.  Ct 
441,  28  L.  Ed.  64,  in  illustration  of  such 
result  and  its  injury. 

The  right  to  counsel  being  thus  recognised, 
and  recognised  antecedently  to  the  contract 
now  Involved,  It  became,  counsel  contend,  a 
"pre-extatlng  valid  right,"  and  to  take  It 
away  Is  to  divest  the  right — to  take  it 
away  is  to  deprive  of  property  of  value 
assured  of  protection  by  the  Constitution  of 
the  United  States.  To  sustain  the  conten- 
tions a  number  of  state  cases  are  dted. 
Among  them  Is  Black  v.  O'Hara,  Adm'r,  175 
Ky.  623,  194  S.  W.  811,  the  case  whidi  the 
Court  of  Ai^eals  regarded  as  authority  tor 
its  ruling  In  the  present  case; 

In  a  general  sense  there  Is  force  and  mudi 
appeal  in  the  contenttons,  but  we  think  tbey 
carry  us  into  considerations  beyond  our 
cognizance;  Liberty  in  any  of  Its  exertions 
and  its  protection  by  the  Constltutlcai  are 
of  concern.  The  right  to  bind  by  contrsct  and 
require  performance  of  the  contract  are 
examples  of  that  liberty  and  that  protection 
and  they  might  have  resistless  force  against 
any  Interfering  or  Impairing  legislation  if  the 
contest  In  the  case  was  simply  mie  betwe«i 
Calhoun  and  the  Arnold  estate.  But  there 
are  other  elements  to  be  conddered — Qiere 
la  Qie  element  of  the  condlticoi  Congress  Im- 
posed on  the  subjert-matter  of  the  con- 
troversy regarded  as  a  condition  of  its  grant. 
Rdlef  could  only  be  had  through  legislation. 
This  was  petitioned  and  the  Senate  of  the 
United  States  was  prompted  to  refer  the 
claim  to  the  Court  of  Claims.  A  dtfect  of 
remedy  remained  even  after  the  court  had 
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been   thu   Invoked   and   tiad   reported  the 
^amount   and  facta  of  the  claim.     Further 

SleglslatlMi  was  neceasary,  but  It  eould  not 
bare  b«en  compelled;  It  *waa  optional, 
cmnpulsoir;  and  It  would  seem  to  require 
no  argument  to  convince  that  tlie  terms  of 
Ita  enactmrait  must  t>e  taken  as  expressed 
and  the  relief  It  cranted  accepted  with  the 
condition  Imposed  upon  It.  Indeed,  the 
proposition  la  confused  b;  Its  discussloo. 
And  It  Is  certainly  dimcult  to  deal  with  the 
distinction  that  counsel  makes  between  pre- 
existing and  proq)ectl7e  transactions.  The 
rl^t  is  absolute  and  universal  and  neces- 
aarity  most  be  to  have  any  strength  at  all. 
It  is  only  arbitrary  In  the  eeose  that  many 
of  the  contract  between  Arnold  and  Calhoun, 
have  seen  there  waa  exertion  of  <me  of  its 
powers  in  the  present  case — not,  however,  to 
Interfere  with  or  lessen  the  asserted  obllgatli 
of  thecontractbetween  Arnold  and  Calhoun, 
bat  to  limit  only  the  application  of  the  money 
gratnitously  appropriated  In  the  payment  of 
attorney's  fees.  The  contention  Is  that  this 
cannot  be  done,  or,  to  put  it  another  way,  that 
the  appropriation,  though  It  could  not  be 
compelled,  was  yet  subservient  to  the  con- 
tract of  Calhoun  (and,  we  may  interject,  if 
for  60  per  cent  for  any  per  cent,  or  terms) 
and  tbnt  he  was  entitled  to  all  the  contract 
provided,  denuded  of  the  condition  Imposed 
upon  the  approprladoa 

The  contention  has  no  legal  basis,  and  it 
may  t>e  said  It  has  no  equitable  one.  Neither 
the  Justice  nor  the  policy  of  what  sovereignty 
may  do  or  omit  to  do  can  be  Judged  from 
partial  views  or  particular  instances.  It  is 
easy  to  concdve  wbat  dIfBcultleB  beset  and 
.what  drcnmstances  had  to  be  considered  in 
leglalattng  upon  such  claims.    Definite  dis- 


poeitloiis  were  matters  of  reflectfam  and,  it 
may  be,  experience— Imposition  was  to  be 
protected  against  as  wei\  aa  Just  dalms  pro- 
vided for,  and,  considering  claimant*  and 
their  attorneys  In  the  drcnmstancea.  It  may 
have  aeemed  to  Congress  that  the  limitation 
Imposed  was  fully  Justlfled,  that  20  per  cent 
of  the  amounts  appropriated  would  be  a 
proper  adjustment  between  them.  Wo  are^ 
not  concerned,  however,  to  accuse  or  defend.  B 
Whatever  might  have  been  'the  moving  con-* 
slderatlons^  the  power  ezerctaed  must  be 
sustained.  Frlsble  v.  United  States,  16T 
U.  a  160,  15  Sup.  Ct  6S6,  88  L.  Dd.  es7 : 
Ball  V.  Halsell,  161  V.  8.  72, 16  Sup.  Ot.  S54,. 
40  K  Ed.  622. 

Tte  first  case  dealt  with  conditions  tipon 
pension  l^lslatlon;  the  second  concerned  ft 
claim  against  the  United  States  on  account  oC 
Indian  depredatitms.  It  Is,  therefore,  con- 
tended that  they  are  unlike  Calhoun's  con- 
tract with  Arnold  and  that  their  principle 
la  not  applicable.  We  think  otherwise.  The 
legislation  passed  on  was  sustained  as 
within  the  power  of  government. 

We  cmclude,  thn^ore,  that  Oalhoun's 
claim  for  a  balance  due  as  fees  cannot  be 
paid  out  of  the  moneys  appropriated  by 
Congress  and  now  In  the  hands  of  the  admin- 
istrator do  bonis  non,  or  recognized  as  having 
any  validity  as  against  that  fund.  Beyond 
this  we  need  not  go. 

Judgment  reversed  and  eanse  rananded 
for  further  proceedings  not  Inconsistent  with 
this  (pinion. 


Mr.    Jnstlca    HOUfES 

Ur.  Justice  HcSKTNOLDS  took  no  put 
in  the  dedalfm. 
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N».  — ,  OrifliiaL  The  STATE  OF  OHIO, 
complatnaiit,  ▼.  The  STATE  OF  WEST  VIB- 
QINIA.  iSay  W,  IMi.  Motion  for  leave  to 
file  the  biU  of  complaint  herein  tranted,  and 
proeeia  ordered  to  fiane  retnruble  on  Honda;, 
October  0th  next 

No.  — ,  Ori^naL  The  COMMONWEALTH 
OF  PBNNSH/VANIA,  complainant,  t.  The 
STATE  OF  WEST  VIRGINIA.  May  19.  1919. 
Motion  tor  leave  to  file  the  bill  of  complaint 
herein  franted,  and  proceee  ordered  to  iaane 
retainable  Monda;,  October  6th  next. 

Koo  V.  a.  (M)  ■=— ™ 

No.  — ,  Original.  Ei  parte  In  the  matter  of 
Clarence  L.   ZEIQLER,   petitioner.     Mar   19, 

1918.  Motion  for  leave  to  file  a  petition  for  a 
vrlt  of  habeai  corpoa  herein  denied. 

on  O.  B.  633)  ■■■ 

No.  136.  L.  Caai  MILLEB  et  el.,  appcUanta, 
T.  John  WIETHAUPT  et  al.  May  IB,  1919. 
Appeal  from  the  District  Court  of  the  United 
Statea  for  the  Eaatem  District  of  Miseouri. 
Mr.  Tbomaa  E.  Skinker.  of  St  Lonla,  Mo.,  for 
appellants.  Mr.  Richard  F.  Ralph,  of  Clayton, 
Mo.,  for  appellee. 

PER  CURIAM.  Afilrmed  upon  the  anthorl- 
ty  of  State  ex  rd.  Clay  Coontr  t.  Hachman, 
270  Mo.  658,  190  8.  W.  706. 

<BIO  O.  e.  «t>  ■    ■ 

No.  20S.  The  UNITED  ^ATES,  appellant, 
V.  A.  H.  HEY  WARD  et  al.,  Admlnlstratore, 
etc.  May  19,  1919.  Appeal  from  the  Conrt  of 
Claims.  For  opinion  below,  see  1&  Gt  Q.  87. 
The  Attorney  General,  for  appellant  Mr.  W. 
Boyd  Evans,  of  Colombia,  8.  C,  for  appellee. 

PER  CURIAM.  Judgment  afiinued  by  an 
equally  divided  conrt 

OM  U.  8.  633)     .         ^^^ 

No.  689.  Silas  WHITE,  plnintift  in  error,  v. 
The  UNITED  STATES  of  America.     May  19, 

1919.  In  Error  to  tbe  District  Court  of  the 
United  States  for  the  District  of  Nebraska. 

PER  CURIAM  Diamiised  for  want  of  jn- 
risdiction  upon  the  authority  of  (1)  Equitable 
life  Aanrance  Society  v.  Brown,  187  U.  S.  308, 
314,  23  Sup.  Ct  123,  47  D.  Ed.  190;  Consoli- 
dated Turnpike  Co.  v.  Norfolk,  etc.,  Ry.  Co„ 
228  U.  8.  596,  600.  33  Sup.  Ct  605,  S7  L.  Ed. 
982;  Manhattan  Life  Ins.  Co.  v.  Cohen,  231 
U.  B.  123,  137.  34  Sup.  Ct  874.  C>8  D.  Ed.  124S; 
Pennsylvania  Hospital  v.  Philadelphia,  240  U. 
S.  20,  24,  38  Sup.  Ct  35,  62  L.  Ed.  124;  (2) 
United  States  v.  Eagama,  118  U.  8.  375,  6  Sup. 
8t  1109,  30  L.  Ed.  228;  United  SUtes  v.  Ce- 
lestine.  21S  U.  8.  278,  30  Sup.  Ct  93,  64  !•. 
Ed.  196;  DonneUy  v.  United  States.  228  U.  S. 
243,  270,  S3  Sup.  Ct  449,  07  U  Ed.  820,  Ann. 


Caa.  1913E,  TIO;  United  Statea  t.  Sandoral, 
231  U.  S.  2S,  89,  84  Sup.  Ot  1,  S8  L.  Ed.  107; 
United  Statea  t.  Nice,  241  U.  S.  DOl,  86  Snp. 
Ct  696,  60  L.  Dd.  1192. 

'  cno  D.  8.  «») 

No.  944.  SOUTHERN  PACIFIC  COM- 
PANY, plaintiff  in  error,  v.  Leo  L.  D'UTASST. 
May  19,  1919.  Petition  for  a  writ  of  certiorari 
herein  denied.  For  opinion  below,  aee  225  N. 
Y.  694,  122  N.  E.  879. 

—  (tto  D.  a.  etT) 

No.  961.  ELABORATED  ROOFING  COM- 
PANY  OF  BUFFALO,  Inc..  et  al.,  petitioners, 
V.  Charles  S  BIRD.  May  19,  1910.  For  opin- 
ion below,  see  Bird  ▼.  Elaborated  Roofing  Co., 
256  Fed.  866.  On  petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  Petition  dia- 
mieeed,  on  motion  of  counsel  for  the  peti- 
tioner!. ^_^_ 

(150  C.  S.  CtB) 

No.  970.  THE  Tug  INTERNATIONAL,  her 
engines,  etc,  and  The  INTERNATIONAL 
BRIDGE  COMPANY,  petitioners,  v.  William 
L.  McFADDEN  et  al.  May  19.  1919.  For 
opinion  below,  see  256  Fed.  192.  Messrs. 
Moot,  Sprague,  Browncll  &  Msrcy,  of  Buffalo, 
N.  Y.  <Mr.  Adelbert  Moot  of  Buffalo,  N.  Y., 
of  counsel),  for  petitioners.  Messrs.  Riebsdow, 
Ladd  &  Brown,  of  Buffalo,  N.  X.,  for  respond- 
Mita.  Petition  for  a  writ  of  certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for  tlM 
Second  Circuit  denied. 

(W>  TT.  S.  OD 
No.  STL    ERIE     RAILROAD     OOMPANT, 

petitioner,  v.  William  M.  COLLINS.     May  19. 

1919.      For   opinion   below,   see   25U   Fed,   172. 

Petition  for  a  writ  of  certiorari  to  the  United 

States  Circnit  Court  of  Appeals  tor  the  Second 

Circuit  granted. 

■  (no  u.  s.  CM) 

No.  966.    ERIE     RAILROAD     COMPANY, 

petiHoner,    v.    ANTONIO    SZARY.      May    19, 

ini!).     For  opinion  below,  see  259   Fed.   ITS. 

I'ciiiJoa  tor  a  nrit  of  certiorari  to  the  United 

States  Circuit  Court  ot  Appeala  for  the  Second 

Circuit  granted. 

^^'~"  (350  D.  S.  640) 

No.  968.  Jamea  QRAY.  Trnatee,  etc,  peti- 
tioner, V.  EUa  L.  MOORE.  May  10,  1919. 
For  opinion  below,  see  256  Fed.  87.  Mr.  Harry 
H.  Schntte.  of  Brooklyn,  N.  Y.  (Mr.  Andrew  J. 
NeUs,  ot  Albany,  N.  Y.,  of  counsel),  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied. 

==  (ISO  D.  B.  e«) 

No.  969.  Jamea  GRAY,  trustee,  etc,  peti- 
tioner, V.  Jcale  O.  HANRAHAN.  May  19^ 
1919.    For  opinion  below,  see  2H  Fed.  Sn  1 9b 


Banr  H.  Behntte,  of  BrooUni,  N.  T^  for  petl- 
tloner.  Petition  for  a  writ  of  nrtiorkri  to  the 
United  States  Circuit  Oonrt  of  App«aU  for  the 
Secoqd  Circnlt  denied. 

^  V.  B,  »«)  =«^ 

No.  990.  The  CITT  OF  OMAHA,  In  tlie 
atate  of  NEBRASKA,  petitioner,  v.  OBIABA 
ELECTRIC  LIGHT  &  POWER  COMPANY. 
Mar  19.  1B19-  For  opinion  below,  aee  286  Fed. 
801.  Mr.  William  C.  Lambert,  of  Omaha,  Neb., 
for  petitioner.  Mr.  William  D.  McHngh,  of 
Omaha,  Neb.,  tor  reapondent.  FetitlOQ  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Coart  of  Appeals  for  the  Eighth  Circuit  denied. 

{iW  u.  8.  (40)  —    "    ■ 

No.  991.  PARLIN  &  OEBNIKHirP  IM- 
PLEMENT COMPANY,  peUtioner,  V.  Blra. 
Leona  FRET.  May  19.  1919.  For  opinion  be- 
low, aee  200  B.  W.  1143.  Meiera.  Francia 
Harlon  Etheridge,  of  Dallaa,  Tex.,  and  Joseph 
Manaon  McCormick,  of  Dallas,  Tex.,  for  peti- 
tioner.  Petition  for  a  writ  of  certiorari  to  the 
Court  of  Civil  Appeals  for  the  Sixth  Sapreme 
Jndicial  District  of  th«  Stato  of  Texas  denied. 


No.  996.  SILVERTHORNB  LUMBER 
OOMPANT,  Inc.,  et  al.,  plaintifFs  in  error,  t. 
The  UNITED  STATES  of  America.  Mar  19. 
1919.  See,  also,  2Sb  D.  B.  — .39  Sup.  GL 
48S,  6S  L.  Ed.  — :  Motion  that  Frederick  W. 
BilTerthome,  one  of  the  plaintiffs  in  error,  be 
admitted  to  bail  pending  the  hearing  of  this 
case,  denied. 

(JM  U.  B.  S36)  "^"^ 

No.  — ,  Original.  Gz  parte  In  the  matter 
of  W.  Qordon  McGABE,  Jr.,  and  William  F. 
Oraj,  Petltlonen.  June  2,  1919.  Motion  for 
leave  to  file  petition  for  a  writ  of  mandamus 
denied. 
(»o  Q,  s.  ISS)  "^^^ 

No.  — .  Elbert  R.  ROBINSON  t.  OHIOA- 
GO  CITY  RAILROAD  COMPANY.  June  2, 
1919.    Motion  submitted  herein  denied. 


No.  83.  Original.  Tht  COMMONWBALTH 
OF  PENNSYLVANIA,  Complainant,  t.  The 
STATE  OF  WEST  VIRGINIA;   and 

No.  S4.  Original.  The  STATE  OF  OHIO, 
Complainant,  t.  The  STATE  OF  WEST  VIR- 
GINIA. June  2,  1919.  Motions  for  prelim- 
inar;  injunctions  In  these  casea  to  reatrain  the 
enforcement  of  the  statute  of  the  State  of  West 
Virginia  in  coutrovers;  severallj  granted,  and 
the  injunctions  will  iasus  accordingly. 

(BO  V.  8.  SH)  ==> 

No.  240.  John  D.  FAXON,  plaintiff  In  er- 
ror, T.  CrVIL  TOWNSHIP  OF  LALUE, 
BENSON  COUNTY.  NORTH  DAKOTA. 
June  2,  1919.  In  error  to  the  Supreme  Court 
of  the  State  of  North  Dakota.  For  opinion  be- 
low, see  88  N.  D.  634,  168  N.  W.  631.  Mr.  8. 
E.  Ellsworth,  of  Jamestown,  N.  D.,  for  plain- 
tiff in  error.  Mr.  C.  L.  Young,  of  Bismarck. 
N.  D.,  for  defendant  In  error. 

PER  CURIAM.  DismiBsed  for  want  of  Ju- 
.  riadiction  upon  the  autliority  of  asctlau  287  of 


the  Judidal  Code  (Act  Marah  3,  1911,  c  231, 
80  Stat.  1166)  aa  amended  bj  Act  Sept.  i, 
1916,  c.  448,  I  2,  89  Stat  728. 

(n»  V.  b.  BU) 

No.  849.  Daniel  DONAHOB.  plaintiff  In 
error,  ».  The  PEOPLE  OF  STATE  OF  ILLI- 
NOIS. June  2.  1919.  In  Error  to  the  Su- 
preme Court  of  the  State  of  niinois.  For  opin- 
ion below,  see  279  111.  411.  117  N.  E.  lOS.  See, 
also,  89  Sup.  Ct.  492.  63  L.  Ed.  — ,  Mr.  Daniel 
Donahoe,  of  Chicago,  IIL.  in  pro.  per.  Messrs. 
Edward  J.  Brundage  and  John  W.  Beckwitb, 
both  of  Chicago,  IIL,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Juris- 
diction upon  tlie  authorit;  of  McCain  v.  Dea 
Uolnea,  174  U.  S.  16S,  181,  19  Sup.  Ct.  614, 
43  L.  Ed.  936 ;  Western  Union  Tel.  Co.  v.  Ann 
Arbor  R.  R.  Co.,  178  D.  B.  239,  243,  20  Sup. 
Ct  667,  44  L.  Ed.  10S2;  Hull  v.  Burr,  284  0. 
8.  712,  720,  84  Sup.  Ct  892.  S8  L.  Ed.  1567; 
Norton  v.  miteaide,  239  U.  S.  144,  147,  86 
Sup.  Ct  97,  60  L.  Ed.  186.  Petition  for  certio- 
rari denied. 

(xs  IT.  a.«« 
No.  439.  Wmiam  P.  RICHARDSON,  plain- 
tiff in  error,  v.  LIBERTY  OIL  COMPANY  et 
aL  June  2,  1919.  For  opinion  below,  aee  148 
La.  ISO,  78  South.  826,  Mr.  E.  J.  Jac^uet. 
of  New  Orleans,  La.,  for  plaintiff  In  error.  In 
Error  to  the  Snpreme  Court  of  the  Stat*  of 
Louisiana.    Dismisaed  pet  stipolatlon. 


No.  666.  Wilson  Scott  N0BBI8,  appdlant, 
T.  The  UNITED  STATES.  June  2,  1919. 
For  opinion  below,  see  63  Ct  OL  638.  lleasrs. 
L.  T.  Michener,  of  Washington,  D.  C,  and 
William  E.  Russell,  of  New  York  OitT.  fot  W 
pellant  The  Attome;  General,  tor  the  United 
States,  Motion  to  remand  this  caaa  for  further 
findings  granted. 

(SO  n.  s.  MB 
No.  B78.  WB8TEIRN  OABUAI/TY  ft 
GUARANTY  INSURANCE  COMPANY, 
plaintiff  In  error,  v.  CAPITOL  STATE  BANE 
OF  OKLAHOMA  CITY.  June  2,  1919.  In 
Error  to  the  Supreme  Court  of  the  State  at 
Oklahoma.  For  opinion  below,  see  172  Pa& 
964.  Mr.  H.  L.  Stuart,  of  Oklahoma  Clt7, 
Okl,,  for  plaintiff  In  error.  Dismissed  per  stip- 
ulation, 

(tto  u.  a,  US) 

No.  740.    H.  O.  FERRIS  and  Alexander  N«w. 

Receivers,   etc.,   plaintKIa   In   error,  v.   B,   F, 

SHANDY.    June  2, 1919.    Dismissed  witii  «OSts, 

on  motion  of  counsel  for  plalntUCs  In  error. 

'  0»  D.  B.  MS) 

No.  70.  OHIO  VALI^T  BLBCXBIO 
RAILWAY  COMPANY,  plaintiff  in  error,  v.  J. 
B.  HAm  as  Administrator,  etc.  Jane  2, 
1919.  In  Error  to  the  Court  of  Appeals  Of 
the  State  of  Kentucky.  For  opini<»i  below,  see 
180  Ef.  743,  203  S.  W.  641.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  plalntifl  la 
enor. 

L',aii..,-)-,.*^-.OOglC 
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an  u.  B.  ta) 

Na  9211  Adolph  UPUAN,  petidoiMr,  ▼. 
Abraham  8LIUUER,  Jr.,  «t  »L  June  2.  IBIS. 
Fot  opinion  below,  aee  IflS  N.  W.  t(36.  Mr.  L. 
H.  Salioger,  of  Cftrroll.  Iowa,  tor  petitionar. 
Ueatn.  Thomu  D.  O'Brien,  Edward  T.  Toong, 
and  Alexander  E.  Ham,  all  of  St  Paul,  Uinn., 
for  reapondents.  Petition  for  a  writ  of  certio- 
rari to  tbe  Supreme  Court  of  the  State  of  Mln- 
ueiota  denied. 

(ISO  TT.  a.  MI) 

No.  965.  MINERAL  DEVELOPMENT 
COMPANY,  petitioner,  t.  KENTUCKY  COAL 
LANDS  COMPANY.  Jane  2,  1919.  For  opin- 
ion below,  see  259  Fed.  lia  Meaars.  S.  B. 
Diahman,  of  BarbourviUe,  K7.,  K  L.  Worth- 
ington,  of  UayBville,  Kj.,  Wm.  B.  Dlzon,  ot 
Louinllle,  Kf.,  and  Joabua  F.  Bullitt,  of  Phil- 
adelphia, Pa.,  for  petiUoner.  Mcstra.  Edward 
O.  O'Bear,  of  Frankfort.  Kj.,  and  Henry  Fitta, 
of  Clitcaso,  111.  (J.  C.  Jonea,  of  Frankfort,  Kj., 
and  Barthell,  Fitta  &  Rundall,  of  connael),  for 
rapondent  Petition  for  a  writ  ot  certiorari 
t«  the  United  Statea  CiKuit  Court  of  Appeals 
for  the  Siztb  Circuit  denied. 


Addii  H.  SNOW.  June  2,  1919.  Meaara.  Fred- 
eric D.  McEennej  and  George  P.  Hoover,  both 
of  Washington,  D.  0.,  for  petitioner.  Mr.  Hen- 
rj  E.  Davia,  of  Waahlngton,  D.  C,  for  re- 
spondent Petition  for  a  writ  ot  certiorari  to 
the  Court  of  Appeala  of  the  Diatrlct  ot  Colum- 
bia denied. 
<iSO  n.  B.  Ml)  — ^— 

No.  1001.  GULF,  COLORADO  &  SANTA 
Ffl  RAILWAY  COMPANY,  petitioner,  v.  Mr*. 
B.  B.  CARPENTER,  Adminirtratrii,  etc 
June  2,  1919.  For  opinion  below,  see  201  S. 
W.  2T0.  Meaara.  E^ans  Browne,  ot  Washing- 
ton, D.  C,  J.  W.  Terry,  of  Galveston.  Tex.,  and 
Chas.  K.  Lee,  of  Ft  Worth,  Tei.,  for  peti- 
tioner. Meaara.  A,  L.  Curtis,  ot  Belton,  Tex., 
and  Winboum  Pearee,  ot  Temple,  Tei.,  for  re- 
spoodent  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Ciril  Appeals  tor  the  Third  Su- 
preme Judicial  Diatrict  ot  the  State  ot  Texas 
denied. 

(isa  n.  a.  M» 

No.  1005.  GUARANTY  TRUST  COMPA- 
NY OP  NEW  YORK,  petitioner,  v.  CHAT- 
HAM &  PHENIX  NATIONAL  BANK  OF 
THE  CITY  OP  NEW  YORK.  June  2,  1919. 
For  opinion  below,  see  256  Fed.  90.  Mr.  Frank 
U.  Patterson,  ol  New  York  City,  for  petitlonei. 
Mr.  David  L.  Fodell,  of  New  York  dtj,  for  re- 
spondent Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeala  tor 
the  Second  Circuit  denied. 

(iu  u.  a  M»  ■•^— ■ 

No.  1012.  RENSSELAER  &  SARATOGA 
BAILBOAD  COMPANY,  petitioner,  t.  The 
DELAWARE  &  HUDSON  COMP.VNY,  im- 
pleaded with  RoBcoe  Irwin,  collector^  etc  June 
2.  1919.  For  opinion  below,  see  2ST  Fed.  556. 
Mr.  O.  B.  Wellington,  of  Troy,  N.  Y.,  for  peti- 
tioner. Mr.  Walter  0.  Noyei.  of  New  York 
City,  tor  rcwondent.    Petition  fot  a  writ  of  cer- 


(iSO  U.  B.  M» 

No.  lOlS.  Hairey  D.  APGAR,  petitioner,  t. 
The  UNITED  STATES  of  America.  June  2. 
1919.  For  opinion  below,  see  265  Fed.  10. 
Messrs.  J.  G.  Thens,  of  Monroe,  La.,  and  J.  H. 
Foster,  of  Shreveport,  Id.,  for  petitioner.  Mr, 
Claude  R-Porter,  Aast  Atty.  Gen.,far  the  Unit- 
ed States.  Petition  for  a  writ  of  certiorari  to 
the  Doited  States  Circuit  Cmrt  ot  Appeals  for 
the  Fifth  Circuit  denied. 

'  «»  U.  g.  MD 

No.  1014.  Philip  F.  DU  PONT  et  al.,  peti- 
tioners, T.  Kerre  8.  DU  PONT  et  al.  June  2, 
1919.  For  opinion  below,  see  256  Fed.  129. 
Meaara.  WiDJam  A.  Glasgow,  Jr.,  and  Henry 
P.  Brown,  both  of  Philadelphia,  Pa.,  and  Robert 
Fenington,  of  Wilmington,  DeL,  for  petitioners. 
Meaars.  George  S.  Oraham  and  George  Whar- 
ton Popper,  both  of  Philadelphia,  Fa.,  William 
S.  Eille^  ot  Wilmington,  Del.,  and  William  H. 
Button,  of  New  York  City,  for  respondents. 
Petition  for  a  writ  of  certiorari  to  the  United 
SUtes  Circuit  Court  ot  Appeals  for  the  Thiid 
Orcuit  denied. 

ISGO  n.  B.  MD 
No.  106T.  John  BERNOT,  plaintiff  in  error, 
T.  Peter  MORRISON  et  aL  June  2,  1919.  In 
Error  to  the  Supreme  Coort  of  tbe  State  of 
Washington.  See,  also,  81  Wash.  638,  143  Pac 
1(H,  Ann.  Caa.  1916D,  290.  Docketed  and  dis- 
missed with  costs,  on  motion  ot  Mr.  H.  R. 
Gower  for  tbe  defendanta  io  error. 

^^•^  (lu  0.  a.  <w 

No.  — ,  Original.  Ex  parte  In  the  matter  of 
the  BALDWIN  COMPANY  and  the  VaUey 
Gem  Piano  Company,  petitioners.  June  9, 
1919.  Petition  for  tbe  allowance  of  an  appeal 
hetein  granted. 

^~=  (uo  n.  s.  on 

No.  — ,  Original.  Ex  parte  la  the  matter  of 
Charlea  C.  FOSTER,  Acting  Superintendent 
ot  the  Washington  Aeyium  and  Jsil,  petitioner. 
Jane  9,  1919.  Petition  for  the  allowance  at  an 
appeal  lierein  denied. 


No.  SOB.  SOUTHERN  PACIFIC  COM- 
PANY, petitioner,  v.  Henry  L.  BOGBRT  et 
al.,  executors,  etc.,  et  at.  Jane  9,  1919.  Sm, 
also,  250  U.  S.  4S3,  B9  Sup.  (X  633,  63  L.  Ed. 
— .  Messrs.  Lewis  H.  Freedman  and  Arthnr 
H.  Van  Bnint,  both  ot  New  York  Oty,  for  pe- 
titioner. Mr.  H.  Snowden  Marshall,  of  New 
York  City,  for  reapondenL  Leave  granted  to 
preaeut  a  petition  for  rehearing  herein  within 
30  days,  on  motion  of  Mr.  Alex.  C.  Kns  In 
behalf  ot  counsel. 

"^■■~  (HO  D.  a.  «u) 

No.  849.  Daniel  DONAHOB,  plaintiff  in  er- 
ror, T.  The  PEOPLE  OF  ffTATB  OP  ILLI- 
NOIS. June  S,  1919.  See,  also,  260  0.  S.  — , 
39  Sup.  Ct  491,  63  L.  Ed.  — .  Mr.  Daniel 
Donaho*,  of  Chirago,  HL,  in  pro.  per.,  for  plain- 
tiff in  error.  Messrs.  Edward  J.  Brundage  and 
John  W.  Beckwith,  both  of  CUcaga,  Bl.,  tor 
defendant  in  error.    Leave  granted  topreaent 


ranted  to  preaant 
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^"^  (ItBnv-Ct.) 

pttidon  for  rehwrbn  hwdn  within  80  dwt,  on  Fed.  242.  250  Fed.  162.     Uotioo  tor  !«»•  to 
motion  or  Mr.  1*0  L.  Donmhoe  tor  the  pUiutlfl  proceed  in  tomm  penperta  denied. 


No.  em.  The  AMERICAN  MANDFACTDR- 
INQ  OOBIPANY,  plaintlfl  in  error,  v.  The 
OITT  or  ST.  LOUIS.  June  9,  1919.  8e«, 
also,  2fiO  U.  S.  4SG,  39  Snp.  Ct.  D22,  OS  L.  Bd. 
— :  Mr.  Bbeperd  Bardar.  ol  BL  Lonla,  Mo., 
tor  pIslDtiff  in  error.  LesTe  granted  to  present 
a  petition  for  rebearing  tierein  within  80  dsjs, 
OQ  motion  of  Mr.  John  O.  Brooke  in  behalf  at 
fionnsel  for  the  plaintiff  In  error. 


No.  888.  CAPITAL  TRUST  COMPANY, 
administrator,  etc.,  plaintiff  In  error,  r.  C.  0> 
CALHOUN.  Jane  »,  1919.  See,  also,  2S0  U. 
8.  208,  39  Sup,  Ct.  486,  83  L.  Ed.  — .  Leave 
cnuited  to  present  a  petition  for  rebearing 
herein  within  30  dajs,  on  motioiL  of  Mr.  Charles 
F.  Consaul  for  the  defendant  In  error. 


No.  687.  Daniel  O'CONNELL  ct  si.,  plain- 
tiffs  In  error,  t.  The  UNITED  STATES  of 
America.  Jnne  9,  1919.  Motion  for  a  writ  of 
certiorari  on  suKgestlou  of  diminution  of  the 
record  herein  granted,  withoot  prejudice,  and 
motion  for  leave  to  amend  the  aisiBDment  of 
«rrors  postponed  to  the  hearing  on  the  merits. 

OM  n,  8.  tas}  ' 

No.  782.  Charles  Edwin  LAYTON,  alias 
Francis  Edwin  Leirbton,  etc.,  plaintiff  In  ei 
V.  The  UNITED  STATES  of  America.  June 
ft  1910.  In  error  to  the  District  Court  of  the 
United    States   for    the    Sonthem   District   of 

PER  CURIAM.  Dismissed  for  want  of  Ja- 
riadiction  npon  the  authority  of  E^ckett  v. 
liegerwood,  7  Pet.  144,  148,  8  L.  Ed.  638: 
United  States  v.  Abatoir  Place,  106  U.  8..  160, 
182. 1  Sap.  CL  169,  27  L.  Ed.  128. 


No.  707.  Mary  WILLEM,  a  creditor  of  Mrs. 
Kate  King,  a  bankrupt,  appellant,  ▼.  Dawaon  B. 
BRADLEY,  Trustee  In  Bankniptc?  of  the  Es- 
tate of  Mrs.  Kate  King,  a  Bankrupt.  June  9, 
1910.  Motion  for  leave  to  proceed  in  forma 
IMDperls  denied. 
<m  V.  B.  OS)  ™"~ 

No.  8M.  Esrl  DEAR,  plaintiff  in  error,  ▼. 
The  PEOPLE  OF  THE  STATE  OF  tt.t.t. 
N0I8.  June  9,  1919.  In  error  to  the  Supreme 
Court  of  the  State  of  Illinois.  For  opinion  be- 
low, see  286  lU.  142,  121  N.  B.  616. 

PER  CURIAM.  Dismissed  for  tbe  want  of 
Jurisdiction  upon  tbe  authority  of  Spencer 
Duplan  ^k  Co.,  101  U.  S.  626,  630,  24  Sap.  Ct. 
174,  48  L.  Ed.  2S7;  Shnltbia  t.  McDongal,  225 
U.  8.  661,  669,  32  Sup.  Ct  704,  66  L.  Ed.  1206; 
Hun  T.  Burr,  234  U.  8.  712,  720,  84  Snp.  Ct 
892,  68  L.  Ed.  1557;  Norton  t.  Whiteside,  239 
.  U.  8. 144, 147,  88  Snp.  Ct  97,  60  L.  Bd.  186. 


No.  960.  Joseph  H.  BAMFLINItK,  plain- 
tUI  bi  error,  v.  MOTION  PICTURE  FATBNTS 
OOUPANTetal-    June  ft  1919.    Sec,  alw,  265 


No.  9B1.    L.  R.  GARRETT,  plaintiff  In  »- 

>r,  ».  The  UNITED  STATES  of  America; 

No.  9B2.  L.  R.  GAEBETT,  appellant,  v.  The 
UNITED  STATES  of  America:   and 

No.  953.  L.  R.  GAERETT,  appellant  t.  The 
UNITED  STATES  of  America.  June  0,  191ft 
See,  also,  240  U.  S.  ti20,  39  Sup.  Ct  291.  63  U 
Ed.  — .  Motion  to  vacate  and  set  aside  the 
orders  docketing  and  dismissing  these  case* 
and  for  leave  to  file  the  records  and  docket  the 
cases  denied. 

No.  006.  SILTBRTHOEINB  LUMBER 
COMPANI  (Inc.),  et  aL,  plaintiffs  In  error,  ▼. 
The  UNITED  STATES  of  America.  June  0, 
191ft  See,  alao.  250  U.  &  — ,89  Sup.  Ct.  491, 
63  L.  Ed.  — .  Former  order  denying  motion 
to  admit  Frederick  W.  SUverthorne  to  bail  va- 
cated, and  ordered  that  he  be  enlarged  on  ball 
pending  the  hearing,  and  the  amount  of  the 
bond  fixed  at  $6,000,  to  be  approved  by  the 
judge  of  the  District  Court  of  the  United 
States  for  tbe  Western  District  of  New  Tork. 

™"""  (2M  V.  8.  S«) 

No.  1002.  The  SOUTH  DAKOTA  CHIN- 
TRAL  RAILWAY  COMPANY,  petitioner,  v. 
CONTINENTAL  ft  COMMERCIAL  TRUOT 
ft  SAVINGS  BANK  and  Frank  H.  Jones,  as 
Trustee,  etc.  June  9,  1910.  For  opinion  b»- 
low,  see  255  Fed.  041.  Petition  for  a  writ  of 
certiorari  to  the  United  States  CSrcuit  Court 
of  Appeals  for  the  Eighth  Circolt  denied. 

(uo  u.  8.  txn 

No.  lOra.  GALVESTON,  HARRISBURG 
A  SAN  ANTONIO  RAILWAY  COMPANY, 
petitioner,  v.  L.  H.  WOODBURY  and  Vincent 
Woodbury.  June  0,  1019.  For  opinion  bdow, 
•ee  200  S.  W.  432.  Petition  for  a  writ  of  cer- 
tiorari to  the  Court  of  Qvll  Appeals  for  the 
Eighth  Supreme  Judicial  District  of  the  SUte 
of  Texas  granted. 

'  (250  O,  8.  «> 

Na  1007.  The  C00A-<1OLA  COMPANY, 
petitioner,  v.  EOEE  COMPANY  OF  AMER- 
ICA et  al.  June  9,  1910.  For  opinion  below, 
see  256  Fed.  894.  Petition  for  a  writ  of  eer- 
tlorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  granted. 

No.  1008.  SANTA  MARINA  COMPANY, 
petitioner,  v.  Tbe  CANADIAN  BANK  OF 
COMMERCE.  June  0,  1919.  For  opinion  be- 
low, eee  254  Fed.  301.  Petition  for  a  writ  of 
certiorari  to  tbe  United  SUtes  Circuit  Court  of 
Appeals  tor  the  Nhith  Circuit  denied. 

^^—  (W)  U.  B.  Ml) 

No.  lOia  GUU,  COLORADO  ft  SANTA 
V&  BAILWAT  COMPANY,  petitioner,  v.  Tbt 
UNITEID  STATES  of  America.  June  9,  lOlft 
For  opinion  below,  km  255  Fed.  753.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States 
Circuit  Uoort  U  Appsala  tor  tiie  Fifth  Orcnit 


A^^OOglC 
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dW  U.  S.  M) 

No.  1011.  J.  W.  PRALL,  Adminirtrator, 
eta,  petidoner,  y.  GREAT  NORTHERN  RAID- 
WAY  COMPANY.  June  9,  1919.  For  opin- 
ion bel;OW,  see  177  Pac.  637.  Petition  for  a 
writ  of  certiorari  to  tbe  Supreme  Cc^  of  the 
State  of  WaaMDston  denied. 

ffiW  V.  B.  Hi)  "■' 

No.  1016.  OENERAIi  PIREPROOFINQ 
COMPANY,  petitioner,  t.  Breckenridge  JONES, 
Trustee,  etc.,  et  a).  June  9,  191B.  For  opinioa 
belon,  see  254  Fed.  97,  970.  Petition  tor  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  denied. 

(KO  n.  B.  »M)  -=■"— 

No.  1013.    Jose  de  GUZMAN  et  al.,  petition- 
ers,  V.   Faustino  LICHAUCO.     June  9,   1919. 
'    o  the  Supreme 


on  u.  0.  uo  

No,  1017.  Lora  McCRAT,  petitioner,  ,. 
WEST  HELENA  CONSOLIDATED  COMPA- 
NY. June  0, 1919.  For  opinion  below,  see  West 
Helena  ConsoL  Co.  t.  McCray,  256  Fed.  7Sit. 
Petition  for  a  writ  of  certiorari  to  the  United" 
States  Circuit  Court  of  Appeals  for  tbe  Eighth 
Circuit  denied. 
(tu  D.  B.  M4}  ^^^^ 

No.  101&  The  ASBESTOS  ft  RUBBER 
"WORKS  OF  AMERICA  (Inc.),  petitioner,  v. 
The  SCANDINAVIAN  BELTING  COMPANY. 
June  9,  1919.  For  opinion  below,  see  Scandi- 
navian Belting  Co.  v.  Asbestos  &  Rubber  Works 
of  America,  267  Fed.  937.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeal!  for  the  Second  Circolt  denied. 

aw  Q.  H.  on  ■ '    '" " 

No.  1019.  Robert  B.  BROWN,  petitioner,  v. 
Tbe  UNITED  STATES  of  America.  June  9, 
1919.  For  opinion  below,  see  257  Fed.  46. 
Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Orcolt  granted. 
(f»  V.  8.  «*)  —    ■ 

No.  1023.  J.  W.  SIMPSON,  petitioner,  t. 
GRAND  INTERNATIONAL  BBOTHER- 
HOOD  OF  LOCOMOTIVE  ENGINEERS  et 
aL  June  9,  1919.  For  opinion  below,  see  OS 
S.  E.  680.  Petition  for  a  writ  of  certiorari  to 
tbe  Supreme  Court  of  Appeals  of  the  State  of 
West  Virginia  denied. 

aeo  V.  s.  Ctt)  ■ 

No.  1024.  G.  A.  SMITH,  petitioner,  t. 
GRAND  INTERNATIONAL  BROTHBR- 
HOOD  OF  LOCOMOTIVE  ENGINEERS  et 
aL  June  9,  1919.  For  opinion  below,  see  98 
S.  E.  580.  Petition  for  a  writ  of  certiorari  to 
tbe  Supreme  Court  of  Appeals  of  the  State  of 
West  Virginia  denied. 

(ISO  U.  3.  »«)  =^= 

No.  1025.  COLORADO  TITLE  &  TRUST 
COMPANY,  petitioner,  v.  J.  G.  CHILDERS, 
Jr.  June  9,  1919.  For  opinion  below,  see  256 
Fed.  307.     Petition  for  a  writ  of  certiorari  to 


(W  O.  S.  e4G) 
No.  1027.  William  E.  HIKETjU  petitions, 
T.  F.  H.  HINES,  Major.  Bleld  Artillery,  U.  S. 
Army.  Jnne  9,  1919.  For  opinion  below,  sm 
Hines  r.  Mikell,  259  Fed.  28.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  tbe  Fourth  Circuit  denied. 


(2G0  U.  0.  «B 
No.  1028.  Fred  BROWNE,  petitioner,  t. 
Chartes  B.  THORN  et  al.,  partners  doing  busi- 
ness as  Thorn  A  Maglnnis.  Jure  9.  1919.  For 
opinion  below,  see  Browne  t.  Tborn,  257  Fed. 
519.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  tbe 
Eighth  Circuit  denied. 

~  WO  U.  a.  8J7( 

Ifo.  1029.  PERE  MARQUETTE  RAIL- 
WAY COMPANY,  petitioner,  ».  J.  F.  FRENCH 
A  COMPANY.  Jnne  0,  1919.  For  opinion  be- 
low, see  204  Mich.  578.  171  N.  W.  491.  Peti- 
tion for  a  writ  of  certiorari  to  the  Suprem* 
Court  of  tbe  State  of  Michigan  granted. 


(XO  U.  a  M6) 
No.  1080.  Carios  GSELL,  petitioner,  v.  The 
INSULAR  COLLECTOR  OF  CUSTOMS. 
June  9,  IWft.  Petition  for  a  writ  of  certiorari 
to  tbe  Supreme  Conrt  of  the  Philippine  Islands 
denied. 

(2H  u.  8.  StSt 

No.  1081.    J.  Hartley  MANNERS,  petitioner, 

OUver  MOBOSCO.    June  9.  1919.    For  opia- 

ion  below,   see  268  Fed.  067.      Petition  for  « 

writ  of  certiorari  to  the  United  States  Circuit 

Court    of    Appeals    for    the    Second    Circnit 


granted. 


(WD 


No.  1033.  LOUISIANA  AGRICULTURAL 
CORPORATION,  petitioner,  t.  PELICAN  OIL 
REFINING  COMPANY  (Inc.).  June  9,  1919. 
For  opinion  below,  see  256  Fed.  822,  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
denied. 

__^^^  (*»  V.  8.  m> 

No.  1034.  SOUTHERN  PACIFIC  COM- 
PANY, petitioner,  v.  W.  S.  BERKSBISE, 
Temporary  Administrator,  etc.  June  9,  IftlB. 
opinion  below,  see  207  B.  W.  823.  Petition 
a  writ  of  certiorari  to  the  Court  of  QWl 
Appeals  for  the  Eighth  Supreme  Jndicia]  Dis- 
trict of  the  State  of  Texas  granted. 

^■^"  (KO  O.  S.  «0 

No.  1035,  The  MICHIGAN  MUTUAL  UFB 
INSURANCE  COMPANY,  petitioner,  t.  Ann 
Hope  OLIVER,  as  Administratrix,  etc.  June 
9,  1919.  For  opinion  below,  see  2S6  Fed.  212; 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 

'■"^""  «»  D.  g.  OS) 

No.  IWe,  8TRATKE.ARN  STEAMSHIP 
COMPANY,  Liniiied,  petitioner,  »,  John  DIL- 
LON.    June  9,  1919.     For  opinion  below,  see 


D,at,z.d-,.'^-.00'^IC 
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(M  SI1P.CL) 

208  Ted.  681.  Petition  tor  «  writ  ot  carUonri 
to  the  United  StaUi  Circnit  Oonrt  of  Appetla 
for  tho  rifth  Onmlt  granted. 


tfO 


No.  1086.  8TRATHBABN 
COUFANT,  Limited,  petitioner,  t.  John  DUi- 
LON.  Jane  9,  191S.  See,  alM,  26e  Fed.  631 ; 
250  U.  S.  — ,  89  Sup.  Ot  494,  63  L.  Bd.  — . 
Motion  of  counsel  tor  the  British  EmbaiBT  for 
leare  to  Intervene  herein  aa  amlcuB  curia,  and 
for  leave  to  £le  brief  and  taka  part  in  the  oral 
argament  granted. 

(»  U.  B.  M6) 

No.  10S7.  John  H.  MUDD  and  Elisabeth  O. 
Hudd,  petitioners,  t.  ALABAMA  MINERAL 
LAND  COMPANY.  June  9,  1919.  Tor  opin- 
ion below,  see  2S0  Fed.  991.  Petition  for  a 
writ  of  certiorari  to  the  United  Statea  Circuit 
Court  of  Appeala  (or  the  Fifth  Qrcuit  denied. 

OUV.B.tm 

No.  1038.  T.  W.  M.  BOONE,  peOtioiiBr,  t. 
The  UNITED  STATES  of  America.  Jane  9, 
U19.  For  opinion  below,  see  2S7  Fed.  968. 
Petition  for  a  writ  of  certiarari  to  the  United 
Statea  Cirmit  Court  of  Appeals  for  the  Eighth 
Circuit  denied. 

(KO  tJ.  B.  GSS) 

No.  1047.  NATIONAL  BRAKE  ft  BLBC- 
TRIC  COMPANY,  petitioner,  v.  NeiU 
CHEISTENSEN  et  al.  June  9,  1919.  F 
tion  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  Granted.  For  opinion  below,  aae  25» 
Fed.  6S0. 


tmv.n.tm 
No.  1000.  The  DBBR  ISLAND  LUUBBIB 
COMPANY  and  Tan  Dom  8.  Wllklna,  petition* 
era,  r.  The  SAVANNAH  TIMBBR  COMPANY. 
June  9, 1919.  Petition  for  a  writ  of  certtomri 
to  the  United  Statea  Circuit  Court  of  Aplteala 
for  the  Fourth  Circuit  denied.  For  opinion  be- 
low, see  25S  Fed.  785. 

'  (2M  V.  8.  6t» 

No.  10B2.  BROOKS-SCANLON  COM- 
PANY, petitioner,  t.  RAILROAD  COMMIS- 
SION OF  LOUISIANA.  June  0,  1919.  For 
opinion  below,  aee  81  Sooth.  727.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  ot 
the  State  of  Louisiana  granted. 

"        ■■  use  U.  S.  HT) 

No.  1063.  Charles  O.  FOSTER,  aeOag  su- 
perintendent, etc-,  petitioner,  v.  Frank  Joseph 
OOLDSOLL.  June  9,  1919.  Petition  for  a 
certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied. 

■~  (KO  n.  S.  UT> 

No.  1054.  MECCANO,  Limited,  petitioner, 
r.  JOHN  WANAMAKER,  NEW  YORK.  Juno 
9,  1919.  Petition  for  a  writ  of  certiorari  to 
the  United  StRtee  Circuit  Court  of  Appeals  for 
rcult  dpuied.  For  opinion  below, 
see  250  Fed.  450,  162  C.  a  A.  620. 


No.  1008.  J.  H.  THOMPSON,  Uaster  and 
Claimant,  etc,  petitioner,  v.  Peter  LUCAS  and 
GuBtsT  Bliit.  June  9,  1919.  Petition  tor  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  ot  Appeals  for  the  Second  Circuit  granted. 
Fur  muiiioa  below,  see  The  Weatmeath,  258 
Fed.  440. 
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onv.  B.  tso 

MINERALS  SEPARATION,  Umited.  et  al.  T. 
BUTTE  &  BUPGBIOR  MININO  CO. 


No.  cm. 

1.  PA.Tzins  «=328— Scopx  or  Ciaum— On 

COHOEItTBATION. 

SnlmBD,  PIcard  A  Ballot  patent  Vo.  830,- 
120,  for  procan  of  on  concentration,  na  to 
"faction  of  one  per  cent."  tdaina  1,  2,  8,  4,  and 
12,  extenda  to  and  coven  the  nae  in  the  ptocea* 
of  oila  of  the  patent,  in  amounte  equal  to  anj 
fraction  of  one  pec  cent,  on  the  ore. 
Z.  Patmtb  «=a312(3)— Oa«  Commmtratiom— 
NAtUBK  or  Oils. 

Under  evidence  in  infringement  caae  hsld 
petroleum  and  petroleum  products  are  oila  with- 
in Salman,  Ficard  &  liallot  patuiit.  No.  835,- 
120,  fur  procen  of  ore  conceutratloa  by  nae 
of  oila  having  a  preferential  afflnlt;  lor  met- 
alliferous matter  over  gangue. 
ft.  Patehtb  ^9328— iHTKinaKUEHiv-OBi  GOR' 

CEKTBATIOH. 

Sulmao,  Picard  &  Ballot  patent.  No, 
830,120,  clalma  1,  2,  8,  4,  and  12,  for  im- 
provement on  process  of  ore  concentration  hj 
nee  of  a  fraction  of  1  per  ccnL  on  the  ore  of 
oila  having  a  preferential  afflnit;  for  metallifer- 
ous matter  over  gangue,  Md,  in  view  of  state 
of  prior  art,  not  infringed  by  use  of  a  more 
efficient,  in  combination  with  a  leas  efficient,  oil 
of  the  patent,  where  the  former  is  used  in  an 
■mount  within  the  limits  of  the  claims,  but  the 
combined  amount  la  in  excen  of  auch  limit, 
thoDgh  the  amount  of  the  more  efficient  oil 
would  probably  produce  better  results  from 
the  process  than  are  produced  with  the  com- 
bination of  oils. 

4.  pATi!fT8  ^»1C8  —  DiBci.An(EB8  —  Tike  ow 
Entbt. 
Entoy  of  dladalmar  of  daima  of  patent  filed 
lOT  days  after  decision  of  Supreme  Coort  hold- 
ing them  invalid  Md,  In  view  of  patent  om- 
ers  residing  in  a  foreign  country  and  of  tlw 
•xisting  war  cooditlonB,  not  nnreasonably  neg- 
lected or  delayed. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Conrt  of  Appeals  for  the  Ninth  Cir- 
cuit 

StUt  by  the  MlneraU  Separation,  Limited, 


and  others  against  the  Butte  &  Superior  Min- 
ing Compauy.  Decree  for  plalnttCfs  (245  Fed. 
B77)  was  reversed  by  the  Qrcult  Court  of  Ap- 
peals (200  Fed.  241,  182  C.  C.  A.  877),  and 
plalntlfFa  bring  certiorari.    Reversed  in  part 

g  and  remanded. 

*  'Messrs.  Henry  D.  WlllIamB.  Wllllaiu  Hous- 
ton Kenyon,  and  LIndley  M.  Garrison,  all  of 
New  Yorli  City.  Frederic  D.  McKenney,  of 
Washington,  D.  C,  Garret  W.  McEnerney,  ol 
San  Francisco,  Cat.,  and  Odell  W.  Mcf^nnell, 
of  Helena,  Mont.,  for  petitioners. 

Messrs.  J.  Edgor  Bull,  of  New  Tork  City, 
Thomas  F.  Sheridan,  of  Chicago,  III..  Fred- 
erick P.  Fish,  of  Boston,  Ma:^^.,  Thomas  L. 
Cbadboumc,  Jr^  and  Kumal  R.  Babbitt,  botb 


Mr.  Justice  CLARKE,  delivered  the  opin- 
ion of  the  Court 

Tbis  is  a  suit  by  the  Minerals  Separation, 
Limited,  et  aL,  plaintiffs  below  and  petiUon- 
era  In  this  court,  against  the  Butte  &  Supe- 
rior Mining  Company,  defendant  bdow  and 
respondent  here,  to  recover  for  infringement 
of  United  States  patent  No.  830,120,  applied 
for  May  29,  1905,  and  Issued  November  «, 
1900,  the  validity  of  which  was  sustained  by 
this  court  In  Minerals  Separation,  Limited, 
et  al.  V.  Hyde,  242  U.  &  261,  87  Sup.  Ot  82; 
61  L.  Ed.  286. 

The  patent  has  been  so  frequently  described  . 
In  court  proceedings,!  that  It  wiU  duffloe  to§ 
say  of  it  here,  In  the  *term3  of  the  speclflca-  • 
tlon,  that  it  "relates  to  Improvements  in  the 
concentration  of  ores,   the  object  being  to 
s^arate  metalliferous  material,  graphite  and 
the  like,  from  gangne,  by  meaoa  of  oils,  fatty 
adds  or  other  aubstancea  which  have  a  pref- 
erential   affinity    for    metalliferous    matter 
over  gangne." 

The  patent  contains  thirteen  claims,  wbldi, 
for  the  purposes  of  this  opinion,  may  be  con- 
Tcnisntly  grouped,  as  foUowa: 

(1)  Numbers  1,  2,  8,  4,  and  12,  as  "fraction 
of  one  per  cent  claims,"  because  they  call  for 
the  use  of  that  amount  of  oil  on  tbe  ore; 
(2)  numbers  0,  6,  7,  8  and  13,  as  "oleic  add 
claims,"  because  they  are  limited  to  tbe  use 
of  oleic  add  in  a  smaU  fraction  of  1  per  cent 
on  the  ore,  0.02-0.5  per  cent ;  (3)  numbers  B, 
10  and  11,  as  "small  quantity  of  oil  datms" 
— all  three  of  which  were  held  invalid  by  the 
former  decision  of  this  court  Only  tbe  five 
"fraction  of  one  per  cent  claims,"  are  Involv- 
ed in  this  case. 

The  respondent  denied  the  validity  of  the 
patent  and  the  claim  of  lofrlngament 

The  lower  courts  followed  the  decldon  by 
this  conrt  and  sustsined  the  patent  exc^it  as 
to  the  three  "small  quantity  of  oil  claims." 

The  new  evidence  introduced  on  the  valid- 
ity Issue  Is  meager  in  amount  and  of  a 
character  so  uusstisfylng  that  we  see  no  rea- 
son for  modi^ing  our  former  conclusion. 

[Z]  The  chief  controversy  In  the  case  cut- 
ters about  the  claim  of  infringement  based 
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M  w*  aama  topic  and  KRT-Hinf  BEB  la  all  Kw-Nnmbered  DIgMn  and  Indas 
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mstter.  *  •  •  The  proceM  iaoattoi  dMllns 
with  B  large  cUas  of  BubitaDCW  and  the  rang* 
of  treatment  within  the  terms  of  the  dalmi. 
while  leavlnf  aomethlng  to  the  ablll  of  penona 
applying  the  InventioD,  ia  clearly  inffldeutly  defl- 
nite  to  gnide  those  akllled  In  the  art  to  Its  rae- 
eeaaful  application,  as  the  eTidenca  abtrndantly 
•hows.    This  satisfies  the  law." 


iai8> 

upon  titw  DM  of  oil  by  the  respondent  In  ex- 
ceM  of  1  per  ctmL  oo  (of  tbe  wel^t  of)  tbo 
ore,  after  the  dectsloa  of  tbe  former  caae  by 
tbla  court. 

The  erlde&ce  abows,  and  counsel  now  ad- 
mit, tbat  prior  to  the  decision  by  tbla  court  In 
December,  1918,  the  respondent  used.  In  its 
ore  concentration  operatlona,  Tarlons  oils  In 
quantities  less  than  cKie-half  of  1  per  cent,  on 
tbe  ore,  bnt  that  from  January  9,  1917,  to  tbe 
Jtlme  of  trial,  with  the  exception  of  two  or 
•  tbree  weeks,  *lt  used  oils  of  a  composition 
which  we  shall  dlscnss  later  on,  in  quantities 
In  excess  of  1  per  cent  on  the  ore.  In  other 
respects  its  methods  were  snbstantlaUy  those 
of  the  patoit  In  suit 

On  this  showing,  the  District  Court  fonnd 
the  patent  infringed  by  the  respondent,  when 
It  used  oil  In  quantities  greater  than,  aa  well 
as  when  It  used  It  In  quantities  leaa  than,  1 
per  cent  on  the  ore. 

The  Circuit  Court  of  Appeals  held  the 
patent  Infringed  only  when  the  respondent 
used  oil  In  quantities  equal  to,  or  less  than, 
one-half  of  1  per  cent  on  the  ore,  and  it 
therefore  reversed  both  of  the  holdings  of  the 
District  Court,  but  allowed  recovery  for  the 
period  when  less  than  one-half  of  1  per  tent 
of  oil  on  the  ore  was  used. 

Tbe  Circuit  Court  of  Appeals  derived  its 
authority  to  limit  the  claims  to  one-half  of  1 
per  cent  on  the  ore  from  the  construction 
which  It  placed  upon  the  f<dlowlng  clause  of 
the  (pinion  of  tills  court  In  the  former  case, 
vis.: 

"The  patent  must  be  confined  to  the  results 
obtained  by  the  use  of  oil  within  the  propor- 
tions often  described  In  the  testimony  and  In 
the  dsims  of  the  patent  aa  'critical  proportions' 
'amonntlug  to  a  fraction  of  1  per  cent  on  the 


The  reastmlng  which  carried  two  members 
of  the  court  to  their  conclusion  was  that,  as 
shown  by  the  evidence  of  the  patentees  and 
the  argument  of  their  connsd,  ILe  amount  of 
<^  which  Is  "critical,"  In  the  sense  of  mark- 
ing the  point  of  transldon  from  the  processes 
of  the  prior  art  to  tbe  process  and  discovery 
of  tbe  patent.  Is  one-half  of  1  per  cent,  of  oil 
on  the  ore,  and  that  therefore  tbla  court,  by 
ttdng  tbe  expression  quoted.  Intended  to  limit 
the  daims,  not  to  a  "fraction  of  oao  per 
oent,"  but  to  a  "traction  of  one-half  of  one 
per  ceot  on  the  ore." 

7%e  speclQcatlon  of  the  patent  points  out 
^that  the  proportion  of  mineral  which  Ooata 

Sin  tbe  form  of  froth  varies  with  differmt  ores 
and  with  different  oily  snbstancea  'used  and 
that  simple  prellmlnarr  tests  are  necessary 
to  determine  which  oily  sulistanoe  will  yield 
the  best  results  with  eadt  ore.  Of  this  fea- 
ture at  the  patent  this  court  said: 

"Such  variatloa  of  treatment  must  l>e  within 

the  scope  of  the  claims,  and  the  certainty  which 

the  law  requires  in  patents  la  not  greater  than 

is  nasoDsble,  having  regard  to  their  subject- 
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Thus  was  It  plainly  held  proper  for  the 
patentees  to  dalm  a  reasonable  degree  of 
variation — "within  the  terms  of  tbe  claims" 
— in  tbe  amount  of  oU  to  be  used  In  the  appli- 
cation of  their  discovery  in  practice,  and  tliat 
tbe  restricting  of  the  amount  to  a  fractlmi  of 
1  per  cent  on  the  ore  was  reasonable  and 

The  two  expressions  "critical  proportions' 
and  "amounting  to  a  fraction  of  one  per  cent 
on  the  ore"  being  used,  the  former  derived 
from  the  evidence  and  tbe  latter  from  tbe 
claims  of  the  patent  obviously,  to  the  extent 
that  they  differ— If  they  differ  at  all— the 
language  of  the  claims  must  rule  in  determin- 
ing the  rights  of  the  patentees. 

[1]  While  In  the  former  case  this  court  was 
not  called  up<Hi,  and  In  Its  opinion  did  not 
attempt,  to  define  the  BCop%  of  the  claims,  but 
was  considering  the  patent  only  from  the 
point  of  view  of  the  Invention  and  usefulness 
of  the  claimed  discovery,  nevertbeless;  tbe 
language  quoted  seems  to  Indicate  clearly 
enough  that  the  opinion  of  tbe  court  then 
was,  as  it  Is  declared  now  to  be,  that  as  to 
the  claims  here  involved  the  patent  extends  to 
and  covers  the  use  in  the  process  of  oils  ofj 
the  patent,  in  amounts  'equal  to  any  fraction" 
of  1  per  cent  on  tbe  ore.  The  oleic  add 
claims  are  in  terms  limited  to  0.02-O.S  per 
cent  on  the  ore.  The  Circuit  Court  of  Ap- 
peala  fell  into  error  in  tbe  interpretation 
which  it  placed  upon  our  opinion,  and  its 
Judgment  in  this  respect  Is  reversed. 

Since  the  case  must  be  retried,  there  re- 
mains to  be  considered  the  reversal  by  the 
Circuit  Court  of  Appeals  of  the  holding  by 
the  District  Court  that  tbe  nee  of  oil  by  tbe 
respondent  in  excess  of  1  per  cent  on  the  ore 
constltnted  an  Infringement  of  the  patent 

As  we  have  said,  prior  to  the  former  ded- 
slon  by  this  court  the  respondent  used  in  Its 
ore  concentration  process  less  than  one-half 
of  1  per  cent  of  oil  on  the  ore,  and  as  to  sndi 
practice  Infrlngnnent  is  dear,  but  from  Janu- 
ary 9,  1917,  to  the  time  of  trial,  with  slight 
exceptions,  it  used  In  excess  of  1  per  cent,  on 
the  ore,  and  it  Is  necessary  to  consider  only 
the  operattcHis  during  this  latter  period.  Tbe 
(Al  used  during  this  period  was  a  compound, 
varying  In  composition  from  time  to  time,  but 
we  agree  with  the  District  Court  in  select- 
ing as  typical  a  mixture  made  up  of  18  per 
cent  of  pine  oU,  and  the  remainder  of  petro- 
leum products  or  derivatives — 12  per  cent  of 
keroaene  oil,  and  70  per  cent,  of  fuel  oil.  Of 
this  compound  there  was  used  30  pounds  to 
tbe  ton  of  ore,  which  would  be  1.5  per  cent 
on  tbe  or&    As  thus  stated,  without  morsi  It 
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la  obrlons  that  the  ase  of  sadi  an  amonnt  of 
ol!  would  not  iDfrlnge  the  dalmaof  tlie  patent 
which  limit  the  oU  to  be  uaed  to  a  fracUoa 
of  1  per  cent  on  the  ore. 

Bat  the  contention  of  the  petitioners,  ap- 
proved bj  the  District  Court,  was,  and  now 
la,  tliat  kerosene  and  fuel  oil  were  Inert  and 
ralueless,  if  not  barmfol,  as  used  by  the  re- 
spondent In  the  process,  and  rendered  the  re- 
covery less  than  It  would  have  bem  if  the 
pine  oil  onl;  had  been  uaed;  that  they  were 
S  added  solely  to  carry  the  content  of  oil  b&- 
•  yond  the  prescribed  fraction  of  1  per  'cent, 
on  the  ore,  in  the  hope  of  technically  avoid- 
ing Infringement;  and  that  eBSentlally  In  Its 
operations  the  respondent  used  the  process  of 
the  patent  wKb  0.27  of  1  per  cent  of  pine  oil 
on  the  ore,  and  therefore  Infringed  It. 

The  respondent  replied  that  it  was  not  true 
tbnt  Icerosi'se  and  fuel  oU  were  Inert  and 
useless,  and  asserted  that  they  were  olla  of 
the  patent,  "having  a  preferenUal  nfflnity  for 
metalliferous  matter";  that  the  patentees  by 
the  claims  of  their  patent  bad  limited  their 
exclusive  right  to  the  use.  In  the  process,  of 
any  oil  or  oily  substance  having  such  an  af- 
flnity,  but  In  an  amonnt  not  greater  than  a 
fraction  of  I  per  cent,  on  the  ore.  and  that 
therefore  the  process  of  the  respondent,  Ln 
which  more  than  1  per  cent,  of  oil  on  the  ore 
was  used,  did  not  Infringe  the  patent. 

The  entire  evidence  In  the  Hyde  Case  was 
Introduced  on  the  trial  of  this  case,  and 
whether  the  petroleum  products  or  deriva- 
tives used  by  the  respondent  were  oils  within 
the  scope  of  the  patent  must  be  determined 
from  the  record  now  before  us. 

It  Is  admitted  that  petroleum  products  are 
"oils  having  a  preferential  affinity  for  metal- 
liferous matter." 

In  each  of  the  four  claims  of  the  "Com- 
plete Specification"  of  the  British  .patent, 
died  by  the  same  persons  who  were  patentees 
of  the  patent  In  suit,  on  June  3,  1900,  "pet- 
rot"  Is  given  as  an  equivalent  of  oleic  acid 
In  the  process.  This  appears  In  the  state- 
ment, repeated  in  each  claim,  that  the  ore 
and  actdlQed  water  ahall  be  mixed  or  agitat- 
ed with  "a  small  proportion  of  an  oily  sub- 
stance such  as  oleic  add  or  petrol,  amounting 
to  a  traction  of  one  per  cent  on  the  ore.", 
"Petrol"  it  the  name  used  In  England  for 
gasoline. 

The  claims  of  the  patent  In  suit  which  we 
are  considering  call  for  the  use  In  the  pro- 
cess of  an  "oily  liquid,"  "an  oily  substance," 
and  In  the  twelfth  claim  simply  of  an  "oil." 
f  These  expressions  are  said  by  Prof.  Chand- 
?ler,  *an  expert  for  the  petitioners,  much 
relied  on  in  the  Hyde  Case  and  In  this,  to  In- 
clude petroleum  products. 

HIgglns,  one  of  the  experimenters  who  dis- 
covered the  procesa  In  suit,  and  who  Is  much 
relied  upon  by  the  petitioners  as  an  expert 
witness  In  both  cases,  testified  as  follows  In 
the  Byde  Case: 


"Q.  Have  yoo  since  found  It  poMible  to  use 
other  oils  than  oleic  add  with  the  result  of  ^O- 
dnduK  a  froth? 

"A.  Ytm. 

"Q.  What  other  oQsf 

"A.  I  have  obtained  satiBfactory  results  by 
the  use  of  petrol  and  certain  proportions  of  dis- 
tlllats  of  crude  petroleum,  sntJi  as  Coamos  oil,' 

— and  he  said  "Cosmos  oil"  Is  "a  petroleum 
distillate." 

Chapman,  an  engineer  and  a  witness  for 
the  petlUoners  In  the  Hyde  Case,  testlfled 
that  he  had  obtained  good  recoveries  In  the 
laboratory  and  In  commercial  practice,  from 
the  ore  of  the  Brad«i  mine.  In  Chile,  oalng 
three  pounds  of  Texas  fuel  oil  to  one  pound 
of  American  wood  tar  oil  per  ton  of  ore. 
Texas  fuel  oil  la  petroleum. 

Orenlnicer,  an  engineer  employed  by  one  of 
the  petitioners  In  Installing  Its  flotation 
plants,  testified  In  this  case  that  In  a  mine 
In  British  Columbia  he  used  a  mtzture  of  oO, 
7&  per  cent  of  which  was  derived  from  pe- 
troleum. 

There  Is  much  more  of  the  same  character 
from  witnesses  for  the  petitioners,  and  the 
evidence  of  the  respondent  is  strongly  to  the 
effect  that  petroleum  products  are  useful 
and  efficient  and  have  been  widely  used  to 
the  process  In  laboratory  and  commercial 
practice. 

Wlttaont  quoting  more  from  the  record  be- 
fore us,  we  must  conclude  that  when  the  pat- 
ent in  suit  was  obtained,  and  even  until  the 
testimony  in  the  Hyde  Case  was  closed  in 
1912,  petroleum  products  were  recognised  by 
tbe  petitioners,  and  that  they  are  still  used,  as 
oils,  efficient  and  useful  In  the  process  of  the 
patent  In  suit.    Much  of  this  evldeuce  Is  es-_ 
peclally  Impressive  because  the  papers  fromg 
■which  It  is  derived  were  written,  and  the* 
witnesses  testified  before  the  question  as  to 
petroleum,  now  made  In  this  case,  was  raised 
or  discussed. 

[S]  While  we  thus  conclude  that  petroleum 
and  petroleum  products  are  oils  useful  In  this 
procesBof  the  patent.  It  Is  also  dear  that  they 
are  not  as  highly  efficient  as  pine  oil  and  sev- 
eral other  olla  and  combinations  of  oils, 
wblch.  In  the  nomenclature  of  the  record  are 
called  "frothing  oils,"  and  also  that  better  re- 
sults would  probably  have  been  obtained  by 
the  use  of  less  than  1  per  cent  on  the  ore,  of 
pine  oil  alone,  than  were  obtained  by  the  re- 
spondent with  that  oil  In  combination  with 
the  larger  amounts  of  petroleum  products. 
And  tHu  presents  the  further  question  ueces* 
sary  to  a  decision  of  the  case,  viz.: 

Does  tbe  use  of  a  more  efficient.  In  com- 
bination with  a  less  efficient,  oil  of  the  patent 
constitute  Infringement,  where  the  former  is 
used  In  an  amount  wltbln  tbe  limits  of  the 
claims  but  the  combined  amount  is  In  excess 
of  sucb  limit,  and  when  the  amount  of  the 
more  efficient  oil  used  would  probably  pro- 
duce better  results  from  the  process  than  are 
produced  with  tbe  comUnatlon  of  oU^I 
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To  answer  this  qnestdon  reqnlreB  a  con- 
sideration oC  the  state  of  the  prior  art  as  It 
was  when  the  dlBcorery  of  the  patent  was 
made,  and  of  the  scope  of  the  claims  which 
we  are  considering. 

It  la  always  difficult  to  recoTer  the  reali- 
ties of  a  situation  long  past,  such  as  we  have 
here,  but  it  Is  especially  difficult  when  tho 
Importance  of  the  discovery  has  led,  as  In 
this  case,  to  extensive  improvements  In  me- 
chanical appliances  for  utilizing  the  Inven- 
tion aud  to  large  additions  to  the  knowledge 
of  the  adaptability  to  the  process  of  various 
oils,  sinsly  and  In  comblnatiou. 

We  held  Id  the  former  case  that  the  pat- 
entees came  tate  Into  the  field  of  ore  concen- 
tration Investigation,  and  that  their  discov- 
ery  rests  upon  a  prior  art  so  fully  developed 
Sthat  it  was  "clear  from  the  record  that  ap- 
•  proach  wae  •being  made  slowly,  but  more  and 
more  nearly,  to  the  result  which  was  reached 
by  Qie  patentees  of  the  process  in  suit  In 
Mardi,  1906,"  and  that  their  final  step  was 
not  a  long  one. 

Such  a  patent,  in  such  a  field  of  Investiga- 
tion, must  be  construed  strictly,  but  candidly 
and  fairly,  to  give  to  the  patentees  the  full 
benefit,  but  not  more,  of  the  disclosure  of 
thetr  discovery  which  Is  to  become  a  part  of 
the  public  stock  of  knowledge  upon  the  expi- 
ration of  the  patent  period,  and  which  was 
the  conslderatton  for  the  grant  to  them  of  a 
patent  monopoly. 

With  the  state  of  the  prior  art  In  mind,  we 
come  to  consider  the  nature  and  extent  of  the 
disclosures  of  the  patent  In  suit,  but  only 
with  respect  to  the  kinds  and  quanttUes  of 
Edl  which  may  be  used  in  the  process. 

The  spedflcatlon  redtes  that  the  Invention 
of  the  patent  relates  to  an  'Improvement" 
upon  prior  processes  em[doyed  In  ore  con- 
centration "by  means  of  oils,  fatty  adds,  or 
other  suhataaces  which  have  a  preferential  af- 
finity for  metalliferous  matter  over  gangue." 

Next  come  the  specific  disclosures  required 
by  the  patent  Uw  (R.  B.  |  4888  [Corap.  8L  | 
04S2]),  which  are  Intended  to  describe  the 
advance  which  the  patentees  claimed  to  have 
made  from  the  prior  art  Cattermole  agglom- 
eration of  metalliferous  matter  Into  granules, 
which  separate  from  the  gangue,  and  sink 
to  the  bottom  of  the  pulp  under  treatment,  to 
the  discovery  of  the  patent  In  suit,  with  Its 
metal  bearing  froth,  rising  to  the  surface  of 
the  pulp.  Here  is  the  essence  of  the  discov- 
ery, and  it  is  announced  In  these  terms: 

"We  bsve  found  that  If  tbe  propordou  of 
0U7  labitance  be  considerably  reduced,  say  to  a 
fraction  of  one  per  cent,  on  the  ore,  granula- 
tion ceases  to  take  place,  and  after  vigorous 
acitation  there  Is  a  tendency  for  a  part  of  the 
oil-coated  metalliferous  matter  to  rise  to  the 
Bortace  of  the  pulp  in  the  form  of  a  froth  or 


ent,"  viz.,  alight  addtflcatlon,  heat,  and  On» 
pulverization  of  the  ore,  and  then  the  dls- 
dOBure  concludes  with  the  statement  that 
the  proportion  of  mineral  which  floats  in  the 
form  of  froth  varies  with  dllTerent  ores  and 
with  dlfFerent  oily  substances,  and  that  n 
simple  preliminary  test  Is  necessary  to  de- 
termine which  oUy  substance  yields  the  pro- 
portion of  troth  or  acum  desired. 

The  only  additional  statement  contained  Is 
the  specification,  which  is  In  the  nature  of  a 
disclosure,  is  found  In  the  description  of  the 
example  of  the  application  of  the  invention. 
In  which  it  Is  stated  tliat  the  "froth  or  scum" 
derives  Its  power  of  fiotatton  mainly  from 
the  Inclusion  of  air  bubbles  Introduced  Into 
the  mass  by  agitation,  snch  bnhbles  or  air 
ffims  adhering  only  to  the  mineral  partldes 
which  are  coated  with  oleic  add. 

There  remain  the  claims  of  the  patent,  in 
which  the  act  of  Congress  requires  that  the 
patentee  shall  '"particularly  point  ont  and 
distinctly  claim  the  •  •  •  Improvement 
*  *  *  which  he  claims  as  his  Invention  or 
discovery."  And  of  these  this  court  has  said 
in  Keystone  Bridge  Co.  v.  Phcenix  Iron  Co, 
06  n.  S.  274,  2T8  (21  L.  Bd.  S44): 

"But  the  courts  have  no  right  to  enlarte  a 
patent  beyond  the  scope  of  its  claim  as  sllowed 
by  the  Patent  OSes.  •  •  •  As  patents  uo 
procured  ex  parte,  the  public  Is  not  bound  by 
them,  bnt  the  patentees  are.  And  the  latter 
cannot  show  that  their  invention  is  broader  than 
the  terms  of  their  claim;  or,  It  brosder,  they 
must  be  held  to  Iiava  surrendered  the  surplus 
to  the  public" 


"The  claim  is  a  statutorr  requirement,  pr^ 
scribed  for  the  very  purpose  of  making  the 
pstentee  define  predsely  what  hli  inveotion  Ii; 
and  it  is  unjust  to  the  public,  as  well  as  an 
evasion  of  the  law,  to  construe  It  in  a  manner 
different  from  the  plain  import  of  Its  terms." 

•  And  see  Motion  Picture  Patents  Co.  v.  Vnl-ff 
veraal  Film  Co.,  243  V.  S.  002,  610,  37  Snp. 
Ct.  418,  61  L.  Ed.  8T1.  L.  R.  A.  iei7E,  U87, 
Ann.  Cos.  igiSA,  059. 

Since  we  are  concerned  only  with  the  five 
"fraction  of  one  per  cent,  claims,"  and  alnco 
the  question  we  are  discussing  relates  only 
to  the  use  of  petroleum  products,  we  need 
consider  them  only  with  respect  to  the 
amount  and  character  of  the  otl  prescribed! 
and,  as  they  are  substantially  identical,  we 
quote  the  first  as  typical: 

"Tbe  herein  described  process  of  concentrat- 
ing ores  which  consists  in  mixing  powdered  or* 
witb  water,  adding  a  smsl]  proportion  of  oily 
liquid  having  a  preferential  sfEnity  for  metol- 
liferuus  matter  (amounting  to  a  traction  of  one 
per  cent.  00  the  ore),  agitating  the  mixture  until 
the  oil-coated  mineral  matter  forms  into  a  froUi, 
sad  separuting  the  froth  from  the  remainder 
by  flotation." 
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The  first  three  claims  declare  that,  bo  far 
as  oil  Is  concerned,  the  discovery  resides  or 
conalsta  in  "addins  a  small  proportion  of  an 
oily  liquid  having  a  preferential  alfioitf  for 
metalliferous  matter,  amounting  to  a  frac- 
tion of  one  per  cent  on  the  ore" ;  the  f onrtb 
claim  dltfera  ontr  in  substituting  the  word 
"aubetonce"  for  "liquid"  in  the  first  three; 
and  the  twelfth  claim  provides  for  carrying 
out  the  process  n-lth  "oil  In  water  containing 
a  fraction  of  one  per  cent  of  oU  on  the  ore." 

From  this  consideration  of  the  terms  of  the 
patent  as  written,  it  Is  apparent  that  It 
makes  no  dlfCerenllatlon  whatever,  either  in 
the  claims  or  In  the  specification,  among  the 
oils  having  a  preferential  affinity  for  metal- 
liferous matter,  and  that  Its  disclosure,  to 
which  the  petitioners  must  be  limited,  is  that, 
when  a  fraction  of  1  per  cent,  on  the  ore  of 
an;  such  oil  Is  used  In  the  manner  prescrib- 
ed, there  will  be  produced  a  metal-t>earlag 
froth,  the  result  of  the  process.  No  notice  Is 
given  to  the  public,  and  It  is  nowhere  "par- 
ticularly pointed  out"  in  the  claims,  that 
^aome  oils  or  combination  of  olla,  having  a 
^preferential  affinity  for  metalliferous  matter, 
•  are  more  'useful  than  others  in  the  prQcaas,_ 
or  that  some  may  be  used  successfully  and 
some  not.  or  that  some  are  "frothing  oils,"  a 
designation  not  appearing  In  the  patent,  and 
that  some  are  not.  The  patentees  discovered 
the  described  process  for  producing  the  re- 
sult or  effect,  the  metal-bearing  froth,  but 
they  did  not  Invent  that  result  or  froth — 
their  patent  la  on  the  process,  it  Is  not  and 
cannot  be  on  the  result — and  the  scope  of 
their  right  is  limited  to  the  means  they  have 
devised  and  described  as  constituting  the  pro- 
cess. Coming  V,  Burden,  15  How.  252,  268, 
14  L.  Ed.  683;  Le  Roy  v.  Tatham,  14  How. 
156,  175,  H  L.  Ed.  367;  Fuller  v.  Tentaer. 
94  U.  S,  288,  24  L.  Ed.  103;  Robinson  on 
Patents,  J  149. 

The  patent  in  suit  was  applied  for  In  this 
country  on  Uay  29,  1905,  within  a  few  weeks 
after  the  discovery  which  it  embodies  was 
made,  and  whether,  from  baste  or  lack  of  In- 
vestigation, from  tbe  necessity  of  meeting  the 
exigencies  imposed  by  the  prior  art  or  from 
a  desire  to  make  tbe  claims  as  comprehensive 
OS  possible,  this  discussion  of  Its  terms  makes 
It  clear  that  the  only  disclosure  as  to  the 
kind  and  amount  of  oil  which  the  patentees 
made  to  tbe  public  aa  necessary  to  the  prac- 
tldog  of  their  process  is  that  it  must  be  an 
oil  or  oily  substance,  or  oily  liquid  having  a 
"preferential  affinity  for  metalliferous  mat- 
ter," and  that  it  shall  be  limited  In  amount 
"to  a  fraction  of  one  per  cent,  on  the  ore." 

It  Is  argued  that  tbe  provision  of  the 
claims  that  tbe  mixture  prescribed,  of  oil, 
water  and  ore,  sbnll  be  agitated  until  the 
Oll-coated  mineral  matter  forms  Into  a  froth 
serves  to  dllFerentiale  the  "frothing  oils" 
from  others  bavin;^  the  required  preferential 
affinity  for  metalliferous  matter,  but  which, 
when  agitated  in  the  mixtures,  may  not  pro- 


duce the  characterlstle  froth,  if  any  snt^ 
there  are,  and  that  a  proper  constcuctlon  of 
the  patent  limits  it  to  such  "frothing  oils," 
and  renders  the  use  of  them  In  a  tractioa  of 
1  per  cent  on  the  ore  an  infringement  when 
used  with  "non-frothing  oils"  having  the  re-S 
quired  affinity  in  'amounts  sufficient  to  makes 
the  combination  exceed  the  quantity  limit  of 
the  patent. 

To  give  such  a  construction  to  the  patent 
would  subordinate  tbe  clear  description  con- 
tained in  It  of  what  are  oils  of  the  process, 
to  an  Implied  and  vague  description  and  clas- 
sification which  would  leave  the  whole  snl>- 
Ject  again  at  targe,  to  become  a  field  for  fur- 
ther experimentation,  without  definition  in 
the  patent  of  what  oils  or  froths  would  satis- 
fy it.  So  interpreted,  the  patent  could  not 
reasonably  be  said  to  contain  a  disclosure  of 
the  discovered  process  in  the  "full,  clear, 
concise  and  exact  terms"  required  by  law  (B. 
S.  I  4888  IComp.  St  f  9432]),  and  the  claims 
might  conceivably  be  said  to  fall  short  of 
"particularly  pointing  out  and  distlnctl; 
claiming"  any  discovery  at  all  wlttdn  the 
meaning  of  the  act  of  Congress. 

Thus  when  to  our  former  conclusion  that 
the  respondent  used  an  efficient  oU  of  tbe 
patent  we  add  the  further  conclusion,  deriv- 
ed from  a  study  of  its  terms,  that  the  pat- 
entees failed  to  differentiate  among  the  oils 
described  in  the  patent,  we  must  conclude 
that  it  Is  impossible  for  the  courts  to  dl»- 
tlngulsfa  among  them,  aa  more  or  leas  tSl- 
dent  in  the  process,  without  amending  the 
claims  of  the  patent,  and  this  they  are  pow- 
erless to  do. 

We  are  confirmed  in  the  conclusion  thus  ar- 
rived at  by  the  evidence  which  the  patentees 
in  the  Hyde  Case,  petitioners  in  this,  intro- 
duced to  show  that  their  discovered  proce^ 
could  not  be  made  operative  when  more  dian 
a  fraction  of  1  per  cent  of  oil  on  the  ore  was 
nsed.  and  that  the  use  of  a  greater  amount 
would  not  produce  the  typical  froth  which 
results  from  It — this  without  diHerentlatlrai 
among  the  oils  described  In  the  patent,  save 
as  to  their  varying  adaptability  to  different 

Thus,  Ballantjrne.  a  metallurgist  and  tbe 
patent  agent  who  prepared  the  pat^it  speci- 
fications for  the  petitioners,  when  called  by 
them  as  an  expert  witness,  testifies  to  inti- 
mate relations  with  the  patentees  and  with  a 
their  in* vestigations  before  and  since  the  pat-* 
ented  discovery  was  made,  and  says: 

"I  have  never  seen  tbe  agitation-froth  procesa 
■DCceBBfuUy  carried  out  by  tbe  use  of  an  amount 
at  oil  equal  to  practically  1  per  cent,  by  weiKlit 
on  tbe  ore,  and  in  my  opinion  0.9999  per  cent. 
o(  oil  would  not  be  a  proper  quantity  (that  is 
to  Bsy,  a  miitable  and  economical  quantity),  aa 
ron temp] H ted  by  the  patent,  and  wonld  not, 
therefore,  be  a  suitable  fraction  at  1  per  cenL, 
ai  contemplated  by  tbe  patent." 
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"Q.  I  DEderataad  from  joar  answer  •  •  * 
itix&t  you  have  never  in  ;i>ut  operations  •  •  ■ 
■obUIned  an;  floatine  miueral-bearlns  froCfa  wben 
using  an  amount  of  oil,  or  otber  selective  agents, 
.amounting  to  more  than  1  per  cent  of  the 
weight  on  the  ore.  Jn  order  that  there  may  be 
uo  misunderstanding,  will  you  state  whether  I 
•have  understood  you  rightly? 
"A.  That  is  my  reMllection.'* 

John  Ballot,  one  of  the  patentees,  testified 
that  he  bad  never  seen  a  froth  of  the  char- 
acter produced  b7  the  patent  In  anlt  using  a 
pulp  containing  more  than  1  per  cent,  of  oil. 

There  Is  much  more  of  similar  import  In 
>the  record.  This,  however,  will  sufflice,  add- 
ing only  the  record  of  a  remarkable  Incident 
which  occurred  in  this  court  during  the  argu- 
ment of  the  Hyde  Case  by  Mr.  Eenyon  for  the 
petl  doners: 

"Mr.  Justice  McBsynolda:  J  would  like  to  ask 
you  when  in  this  process  of  reducing  oH  your 
invention  came  into  existence? 

"Hr.  Kenyon:  At  about  one-IialE  of  1  per  cent 
«I  oU. 

"Mr.  Justice  McReynolds;  Before  you  got  to 

?th«  one-halt  of  1  per  cent  did  you  have  any 
Invention? 
•  "Mr.    Kenyon:     We  were    passing   from   the 
region  of  Cattcrmole,  which  was  a  distinct— 

"Mr,  Juitice  McReynolds:  I  want  to  know 
when   your   invention   came   into   existence. 

"Mr.  Kenyon:  This  Invention  was  not  reach- 
ed, I  should  say,  from  those  figures  until  about 
0J6,  that  is  one-half  o(  1  per  cent  of  oil  was 
reached. 

"Mr.  Justice  McReynolds:  At  I  per  cent  you 
liad  no  invention? 

"Mr,  Eenyon:    No. 

"Mr.  Justice  McReynolds:  At  one-half  of  1 
per  cent  you  did  have  invention? 

"Mr.  Eeuyon:  It  began  to  come.  Remote,  but 
It  began  to  come.  At  0.3  of  1  per  cent  the  float 
vastly  increased.  At  0-1  ol  1  per  cent  the  float 
•gain  vastly  increased. 

"Mr.  Justice  McReynolds:  When  this  float 
has  more  than  one-half  of  1  per  cent  of  oil 
It  does  not  infringe? 

"Mr.  Kenyon:    It  does  not  Infringe. 

"Mr.  Justice  Pitney:  What  have  you  to  say  In 
answer  to  what  Mr.  Scott  said  the  other  day 
to  the  effect  that  I.S  per  cent.,  or  perhaps  more, 
of  <d],  would  give  the  same  resnlt  with  increased 
agitation? 

"Mr.   Williams:    Absolutely   no. 

"Mr.  Kenyon:    It  would  not" 

While  parties  should  not  be  held  rigidly  to 
fl&tementfl  made  by  their  counsel  in  the 
stress  of  argument,  even  when  replying  to 
questions  from  members  of  the  court,  never- 
^elesB  these  statements  from  leading  counsel 
in  charge  of  the  Hyde  Case  and  of  this  case 
are  impressive  and  slgnlflcant. 

This  and  much  more  of  litce  character  In 
the  record  brings  us  auhesltatlngly  to  the 
coDclnsEon  that  the  aeope  we  have  given  to 
the  patent,  based  upon  an  Interpretation  of 
the  language  of  the  claims.  Is  Justified  also 
hy  the  evidence  in  the  case,  and  that  it  la.  In 
fact,  tbat  whldi  th«  petitioners  and  their 


counsel,  until  very  recently,  placed  *upon  tt  In* 
iuU  confidence,  tbat  the  essence  of  the  dls- 
tovery  lay  to  such  an  extent  in  the  use  of  a 
small  amount  of  oil,  such  as  Is  described  In 
the  patent,  that  the  result  could  not  be  ob- 
tained with  more  than  a  fraction  of  1  per 
cent,  on  the  ora 

It  must  be  added  that  the  evidence  is  far 
from  satisfying  that  the  results  of  the  re- 
spondent's process  was,  in  fact,  that  pecnllat- 
ly  superior  quality  of  metal-bearing  froth 
characteristic  of  the  patented  process  when 
>\orked  with  a  fraction  of  1  per  cent,  on  the 
ore.  The  evidence,  otherwise  doubtful  on 
the  point,  is  rendered  especially  so  by  the 
testimony  Introduced  by  the  petitioners,  and 
not  contradicted,  that  a  computation  <m  the 
basis  of  the  tonnage  of  ore  treated  by  the 
respondent  shows  that  If  the  process  as  prac- 
ticed by  It  after  January  9,  1917,  had  been 
used  through  the  year  It  would  have  Involved 
a  loss  of  over  a  million  dollars  in  Increased 
cost  of  oil  and  In  diminished  recoveries,  as 
compared  with  what  the  results  of  operation 
would  have  been  for  the  same  time  using  the 
process  of  the  patent  as  practiced  by  the  peti- 
tioners. It  Is  difficult  to  see  how  a  process  so 
wasteful  and  Inefficient  as  that  of  the  re- 
spondent Is  thus  proved  to  be  can  be  other 
than  substantially  different  from  that  of  the 
petitioners. 

It  Is  vaguely  suggested  in  the  testimony  for 
the  petitioners  that  there  was  some  peculiar- 
ity in  the  composition  of  the  ore  of  the  re- 
spoudent,  or  In  the  treatment  of  it,  which 
resulted  in  the  presence  of  "clayey  gangue 
slimes"  which  absorbed  an  unusual  quantity 
of  oil,  and  that  this  contributed  to  render  tt 
possible  to  produce  the  results  of  the  patented 
process  when  more  than  the  prescribed  frac- 
tion of  1  per  cent,  of  oil  on  the  ore  was  used. 

It  Is  bard  to  see  how  this.  If  true,  would 
be  of  value  to  the  petitioners,  but  the  evi- 
dence la  quite  too  indefinite  In  character  and 
meager  In  extent  to  be  accepted  as  the  basis 
for  the  Judicial  determination  of  such  a 
claim. 

[41  nie  respondent  contends  that  the  dls-3 
clalmer  filed  by  *the  petitioners  with  respect* 
to  the  three  claims  held  Invalid  by  the  ded- 
slon  of  this  court  In  the  former  case  was  so 
delayed  and  is  so  evasive  In  form  that  it  Is 
Invalid,  and  that,  for  this  reason,  the  peti- 
tioners should  not  be  permitted  to  further 
prosecute  this  suit,  under  the  provisions  of 
R.  S.  if  4917,  4922  {Comp.  St.  H  94fi2.  »4eS). 

The  decision  holding  the  three  claims  In- 
valid was  rendered  on  December  11, 1916,  and 
the  disclaimer  was  recorded  on  the  2Sth  day 
of  March.  1917.  Having  regard  to  the  fact 
that  the  owners  of  the  patent  In  suit  resided 
In  a  foreign  country,  and  to  the  wartime  con- 
ditions of  communication  then  prevailing,  the 
entry  required  by  law  was  not  "unreasonably 
neglected  or  delayed."  While  the  wording 
of  the  disclaimer  borders  on  finesse,  we  do 
not  think  It  can  be  Interpreted  aa  ^vlns  any  , 
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rights  QDder  the  patent  greater  than  mar  be 
legltlmatelT  obtained  under  the  claims  held 
valid,  and  we  therefore  deem  It  eufllclent  to 
meet  the  requirements  oC  the  statutes  dted. 

It  results  that  the  decree  of  the  Circuit 
Court  of  Appeals  that  the  respondent  InfrioK- 
ed  the  patent  only  when  using  one-half  of 
1  per  cent  or  lesa  of  oil  on  the  ore  must 
reversed,  but  that  its  Implied  holding  that  the 
use  made  I7  respondent  of  petroleum  prod- 
ucts and  pine  oU  In  excess  of  1  per  cent,  on 
the  ore  did  not  constitute  Infringement  must 
be  sustained.  The  canse  la  remanded  to  the 
District  Court  for  further  proceedings  In 
confonnltj  \vlth  this  opinion. 

Reversed  In  part 


(2S0  V.  B.  UE) 

NORTHERN  PAC.  RT.  CO.  et  ai  ▼.  STATE 

OF  NORTH  DAKOTA  ex    c«L 

LANDER,  Attr-  Oen. 

(ATKued  May  6,  IfllQ.    Dedded  June  2,  1919.) 

No.  076. 

1.  RAruoAoa  ^s>S%,  New,  voL  6A  Key-No. 

S«ries~FtOEBAI.  CoflTROL  —  BaIX-MaEIHO 

Powaa. 
Under  Act  Cong.  Aug.  2S,  1B16  (Comp.  St 
I  lff74a),  giving  the  Preaideut  power  In  time  of 
war  to  take  poeseaUon  and  control  of  transpor- 
tation syftema,  preeidential  procismation  of  De- 
cember 26,  1917  (Comp.  St  1918,  i  19T4h), 
whereby  the  Frealdeat  took  each  poaaesaioa  and 
control,  together  with  Act  March  21,  1918. 
providing  for  tbe  operation  of  tran  (porta tion 
systems  under  federal  control,  the  complete  pos- 
aeasion  and  control  of  the  railroads  taken  by 
the  United  States  impUedly  Included  the  power 
to  fix  rates,  regardleM  of  the  power  given  by 
Act  March  21,  IBIS,  |  10  (Comp.  Bt  191S,  | 
8115%J). 

2.  RaiLBOAnB  ^aS^,  New,  voL  SA  Key-No. 
Seriea  —  FaDERAL  ConraoL  — RATS-Uakina 

POWBB. 
Aa  the  federal  control  and  operation  of  rail- 
roads worked  a  fundamental  diauge.  Act  March 
21,  I91S,  I  10  (Comp.  St.  1918,  f  811&%i), 
authorizing  the  President  to  prescribe  rates,  etc., 
cannot  be  conitrued  aa  applicable  only  to  Inter- 
rtate  ratet,  for  such  construction  would  tend  to 
prevent  the  change  from  becoming  elEective. 

8.  Railsoaob  9=>S%,  New,  voL  AA  Key-No. 
Series— Con QBK6S— Was  Powis, 

The  war  power  of  tbe  United  States  is  not 
disputable,  and  therefore  where  CocKresa,  under 
its  war  power,  by  Act  Ang.  29,  1916  (Comp.  St 
I  lB74a),  authoriied  the  President  to  take  pos- 
session of  transportation  systems  and  the  Presi- 
dent took  control  of  tbe  rallroBde,  and  was  by 
BDbsequent  Act  March  21,  1918,  |  10  (Comp. 
St.  1918,  i  3115--J4J),  Butboriied  to  fix  rstei.. 
such  rate-making  power  cannot  be  construed  as 
limited  to  iotcrslDte  ratea,  tor  that  would  be  a 
limitation  on  tbe  war  powers  of  the  United 
States. 


4.  States   <■■  i  1   ConruCT  Retween   8tat» 

AMD  FIDEKAI.  OOVEKNUEKT. 

Under  the  Constitution,  the  authority  of  ^l* 
United  States  is  paramount,  when  exerted  as  to 
subjects  concerning  which  it  baa  power  to  con- 
trol; and  this  is  ao  in  cases  where  l>oth  the 
state  and  federal  government  have  anthori^  t» 
regulate. 

5.  Railboadb  9=5^,  New,  vol.  6A  Key-No. 
Series— INDERAL  Opebation— Cabbiebs. 

Under  Act  Mardi  21,  1818,  |  10  (Comp.  St 
1913,  t  811Qi%J),  authorizing  the  President  to 
Sz  rates  for  railroads  under  federal  control,  but 
providing  for  review  by  the  Interstate  Com- 
merce CommisgioQ.  etc.,  and  section  15  (sectioit 
3115%o),  declaring  that  nothing  in  the  act  shall 
be  construed  to  impair  lawful  police  regulations 
of  tbe  state,  the  President  has  power  to  pre- 
scribe intrastate  rates  for  railroads  under  federal 
control,  though  such  rates  conflict  with  rates 
previously  fixed  by  state  authority. 

6.  UnrrED  States  ^al25— Surr  AQAinsr 
UnrrED  States— Railboadb— Fedebal  Coh- 
TBOL— Sorr  AOAItfST  DiBECTOB  Ge^teral. 

As  the  claim  that  the  power  of  the  Presi- 
dent, acting  through  the  Director  General,  to 
ftx  rates  for  railroads  under  federal  control, 
given  by  Act  March  21,  191S,  S  10  (Comp.  St 
1918,  I  3116%]),  waa  limited  to  interaUte  rates, 
was  not  wholly  frivolous,  the  courts  bad  juris- 
diction of  a  proceeding  to  compel  the  Director 
General  by  mandamus  to  desist  from  charing 
intrastate  rates  so  fixed,  and  to  exact  only  the 
rates  fixed  by  the  state;  snch  proceeding  not 
being  a  suit  againat  the  United  States,  in  view 
of  the  qaestiOD  aa  to  the  Director  General's  au- 
thority. 

In  Error  to  the  Supreme  Court  of  the  Stats 
<a  North  Dakota. 

Original  application  by  the  State  of  Nortlt 
Dakota,  on  the  relation  of  William  Langer, 
Attorney  General,  for  writ  of  mandamus 
against  the  Northern  PacUlc  Railway  Com- 
pany and  Walker  D.  Htnes,  as  Director  Q«i- 
eral  of  Railroads.  A  perranptory  writ  was 
awarded  (172  N.  W.  324),  and  defendants 
bring  error.    Reversed  and  remanded. 

Measrs.  John  Barton  Payne,  of  C^hicago,  IlL, 
and  Charles  Donnelly,  of  St  Paul,  Minn.,  tor 
plaintiffs  In  error. 

Messrs.  Frank  E.  Packard,  of  Bismartfe,  H. 
D.,  and  W.  V.  Tanner,  of  Olympla,  Wash.,  for 
def  aidant  In  error. 

•Mr.  Chief  Justice  WHITE  ddlvered  Oe* 
opinion  of  the  court 

In  taking  over  the  railroads  from  private 
ownership  to  its  control  and  operation,  was 
the  resulting  power  of  the  United  States  to  Ox 
the  rates  to  be  charged  for  the  transportation 
services  to  be  by  It  rendered  subordinated  to 
the  asserted  authority  of  the  several  states  to9 
regulate  the  'ratea  for  all  local  or  Intrastate* 
buBlness,  is  the  Issue  raised  on  this  record. 
It  arises  from  the  allowance  by  the  court  be- 
low, of  a  peremptory  writ  of  maudamus  com- 
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DuuidiDg  tlie  Director  General  of  tha  rall- 
roada,  appointed  by  the  President,  and  tbe 
officers  of  the  Northern  Padflc  Railway  Oom- 
fian;  to  desUt  from  charging  for  tranaporta- 
tioo  in  Intrastate  bnalnesa  In  North  Dakota 
tbe  rates  fixed  by  tlie  United  States  for  snch 
serricee.  When  this  command  was  obeyed, 
the  mandamns  ordered  that  the  Director  Gen- 
eral should  thereafter  exact  for  the  serrlces 
stated  oDly  lesser  rates  which  were  fixed 
In  a  schedule  on  flle  with  the  State  Utilities 
Commission  prior  to  the  bringing  of  salt  and 
which  rateii  under  the  law  of  North  Dakota 
could  not  be  changed  without  the  approval  of 
the  Utilities  Commission.  In  tbe  opinion  ot 
the  court  below  It  was  stated  that  all  tbe 
parties  admitted  that  there  was  no  quesUtm 
aa  to  the  Jurisdiction  to  consider  the 
trorersy  and  that  they  all  also  agreed  that 
DO  contention  was  presmted  as  to  the  powei 
of  Congress  to  enact  the  law  upon  which  the 
controversy  d^^ended,  as  the  correct  Interpre- 
tation of  such  law  was  the  only  Issue  to  be 
decided.  We  consequently  put  those  subjet:ta 
temporarily  out  of  view.  We  say  temporari- 
ly, since  even  upon  the  assumption  that  Issues 
^onceralnK  them  necessarily  inhere  In  the 
cause  and  cannot  be  waived  by  the  parties, 
we  could  not  decide  concerning  sudi  issues 
without  Interpreting  tbe  statute,  which 
proceed  to  do. 

On  the  zgth  of  Angnst,  1918  (39  Stat.  045, 
c.  418  [Comp.  St  i  1974a]),  Congress  gave  the 
President  power,  "in  time  of 
to  take  possession  and  assume  control  ot  any 
system  or  systems  of  transportation, 
part  thereof,  and  to  utilize  the  same,  to  the 
exclusion  as  far  as  may  be  necessary  of  all 
other  trafflc  ttiereon,  for  the  transfer  or 
transportation  of  troops,  war  material  and 
equipment,  or  for  such  other  purposes  con- 
nected wltli  the  emergency  as  may  be  needful 
_or  desirable."  War  with  Germany  was  de- 
;  dared  In  April.  1017,  and  with  AoBtrla  on 
•  December  7th  of  the  same  year.  "40  siat.  1,  c 
1 ;  40  Stat.  420,  c.  1.  On  December  26,  1U17, 
ttie  President,  referring  to  the  existing  state 
of  war  and  the  power  with  wbicb  he  had  been 
invested  by  Congress  In  August,  I91fl,  pro- 
daimed  that — 

"Dnder  and  b;  virtue  of  the  powers  vested  In 
me  by  the  foregoing  reaolutiona  and  itstute,  and 
by  virtue  of  all  other  powers  thereto  me  en- 
abling, tl]  do  hereby  •  •  •  take  posgession 
and  Bsaume  control  at  12  o'clock  noon  on  the 
28th  of  Dei;eml)er.  1917,  of  each  and  every  sys- 
tem of  tranaiiortatiOD  and  the  appurtenances 
thereof  located  wholly  or  in  part  witbin  the 
bouDdaries  of  the  continental  United  States  and 
conBlatiog  of  railroada,  and  owned  or  controlled 
syetema  of  coaalwise  and  Inland  transportation, 
engaged  in  general  transportation,  whether  oper- 
ated by  etenm  or  by  electric  power,  including 
alio  terminals,  tprminal  companiea  and  terminal 
Bsaodationa.  Rlce[>ing  and  parlor  cars,  private 
cars  and  private  car  lines,  elevators,  and  ware- 
houses, teiegratih  and  telephone  lines,  and  all 
other  equipment  and  appurtenances  commonly 
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used  upon  or  operated  as  a  part  of  snCh  rail  oi 
combined  rail  and  water  aystems  of  transporta- 
tion, to  the  end  that  said  systems  of  transporta- 
tion be  utilised  for  the  transfer  and  tranaporta' 
tion  ot  troops,  war  material  and  equipment,  to 
the  exclusion  so  far  as  may  be  necessary  of  aU 
other  traffic  thereon,  and  that  so  tar  as  sudi  ex- 
ciuaivB  use  be  not  neceesary  or  desirable  such 
systems  of  transportation  be  operated  and  util- 
ized in  the  performance  of  such  other  servlcea 
as  the  national  interest  may  require  and  of  tbe 
usual  and  ordinary  borinesa  and  duties  of  cam- 
mon  carrien."    Comp.  St  1818,  |  1974a. 

By  the  proclamatlOD  a  Director  General  ot 
Railroads  was  appointed  with  full  authority 
to  take  possession  and  control  of  the  systems 
emorared  by  the  proclamation  and  to  ojperate 
and  administer  the  same.  To  this  end  the 
Director  General  was  given  authority  to  avail 
himself  of  the  services  of  the  existing  rail-) 
rood  ofHclals,  boards  of  •directors,  receivers,? 
employ^  etc.,  who  were  authorized  to  con- 
tinue to  perform  their  duties  In  accordance 
with  their  previous  authority  "until  and  ex- 
cept so  far  as  sudi  Director  shall  from  time 
to  time  by  general  or  special  orders  otherwise 
provide."  limited  by  the  same  qualiflcatlon 
the  systems  of  transportation  taken  over  by 
the  government  were  made  subject  to  existing 
statutes  and  orders  of  the  Interstate  Com- 
merce Commission  and  to  all  statutes  end 
orders  of  regulating  commissions  of  the  vari- 
ous states  In  which  said  systHns  or  any  part 
thereof  might  be  located.  In  addition,  how- 
ever, to  the  Ilmltatloo  previoualy  stated  the 
proclamation  In  express  terms  declared: 

"But  any  orders,  leneral  or  spedai,  hereafter 
made  by  said  Director,  ihall  have  paramount 
authority  and  be  obeyed  as  such." 

The  proclamation  Imposed  the  duty  nptn 
the  Director  Oeneral  to  negotiate  with  tha 
owners  of  the  railroad  companies  for  an 
agreement  as  to  compensation  for  the  posses- 
sion, use  and  control  of  their  respective  prop- 
erties on  the  bssis  of  an  annual  guaranteed 
compensation  and  with  reservations  In  the 
Interest  of  creditors,  bondholders,  etc.  The 
proclamation  in  concluding  declared  that— 

From  and  after  twelve  o'clock  on  said  twenty- 
eighth  day  of  December,  1917,  all  transportation 
systems  included  in  this  order  and  proclamation 
sball  condaaively  be  deemed  witUn  the  posses- 
sion and  control  of  said  Director  without  (nr- 
ther  act  or  notice." 

Carrying  out  the  authority  exerted  by  ths 
proclamation,  the  railroads  passed  Into  th9 
possession,  control  and  operation  of  the  Di- 
rector General. 

On  March  21.  lOlS  (Act  March  21.  1918,  a 
25.  40  Stat  4B1  [Comp.  St.  1918,  )  3115%a]). 
uealing  with  the  sunject  Congress  passed  a 
law  entitled: 

provide  for  the  operation  of  trane- 
portatlon  systeins  while  under  federal  control, 
for  the  just  compensation  ot  their  owners,  ■ 
for  other  purposes." 
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The  opening  Mntences  of  the  act  declan.4: 
"Tbn  President,  hftvlDK  In  time  of  war  UkeD 
'over  tbe  poMesaion,  aae.  coDtrol,  nnd  op«r«tioa 
E!*(called  bcrcin  (cderal  cuntrot)  of  certain  rnil- 
rosda  and  systemH  of  transportatiOD  (called  here- 
iu  carriers),  ia  hereb;  authorized  to  agree  nith 
and  to  guarantee  to  any  such  carrier  makinK 
operatinf;  retumi  to  the  InCeretate  Comncrce 
OomaiiBaioD,  that  duriug  tbe  period  of  such  fed- 
eral control  it  shall  receive  ea  just  compensa- 
tion an  Bunual  sum,  payable  from  time  to  time 
In  reaBonablfl  inatallmenta,  for  eacb  year  and 
pro  rata  for  any  fractional  year  of  aucb  federal 
control,  not  exceedloE  a  sum  equivalent  as  near- 
ly aa  may  be  to  Ita  average  aonual  railway 
operating  Income  for  the  three  years  ended  June 
80,  leiT." 

Wlthont  going  Into  detail  It  euSlces  to  ssy 
that  the  first  eigbt  sections  of  the  act  com- 
prehensively provided  for  giving  effect  to  the 
purposes  Just  stated  and  In  a  general  way 
contemplated  affording  what  was  deemed  to 
be  Just  compensation  to  tbe  owners  for  the 
use  of  their  property.  In  addition  It  em- 
powered agreements  In  the  Interest  of  secu- 
rity holders  of  the  railroads  and  sanctioned 
proTlslons  deemed  fair  to  the  United  States 
and  to  the  owners  of  the  property  for  better- 
ments wblcb  might  be  required  to  be  made 
during  the  term  of  control  and  for  the  return 
of  the  property  when  the  government  pos 
Blon  came  to  an  end,  which  return  was  ti 
accomplished  within  a  stated  period  after  the 
cessation  of  war  by  the  proclamation  of  IhQ 
ratification  of  a  peace  treaty. 

Beyond  doubt  also,  for  the  purpose  of  en- 
abling the  United  States  to  perform  tbe  obli- 
gations which  it  assumed  and  to  secure  it 
from  ultimate  loss  from  the  pecuniary  re- 
sponsibilities which  might  result,  including 
the  repayment  to  it  of  an  appropriation  of 
$500,000,000  which  the  act  made  applicable, 
all  the  earnings  of  tbe  railroads  were  by  the 
act  expressly  made  tbe  property  of  the 
United  States. 

Tbe  remaining  eight  sections  of  tbe  act 
need  not  be  stated ;  but  as  section  10  (Ckimp. 
St  1918,  I  3115%J),  which  expressly  pro- 
Tides  for  the  power  to  flx  rates,  and  section 
J15  (Comp.  St.  1918,  j  3115%o),  malting  certain 
•  reserratlona  conceru*lng  tbe  powers  granted, 
were  greatly  relied  upon  in  the  opinlou  below 
and  In  tbe  argument  at  bar,  we  reproduce  In 
the  margin  the  more  relevant  portions  of  sec- 
tion 10  and  the  text  of  section  16.i 


•-'SMtlon  10.  •  ■  •  That  Jurlng  tha  periofl  ot 
federal  control,  wheaever  in  hla  optnlon  the  publlo 
Interest  requlrea.  the  Pmldent  mar  InttlLte  ralea, 
lares,  charges,  cIssslllcatloDii.  regulations,  ani]  prac- 
tices by  Ollng  the  ■ame  with  tbe  latsmtata  Com- 
merce Commission,  which  nla  rates,  [area,  cbarg- 
•s,  claulllcatlaiu,  regulatloDS.  and  practlcss  ihall 
not  be  anapended  by  tbe  eommlsalon  pending  Onsl 
determination. 

"Said  ralaa,  tares,  charges,  GlasBlflcaUons.  reg- 
nlatlona,  and  practices  shall  be  reasonable  and  Just 
and  aball  take  ettact  at  such  Ume  and  upon  sucb 
notice  oa  be  may  direct,  but  the  Interstate  Com- 
ineros   Commlasion    sboU.    upon    oomplalat,    sntsr 


"On  May  25,  1918,  the  Director  General T 
made  an  order  establlshinK  a  schedule  of 
ratea  for  all  roads  under  his  control  and  cov- 
ering all  classes  of  service.  Intrastate  as  well 
as  Interstate.  The  order  made  these  mte» 
effective  on  designated  dotes  In  tbe  month  of 
June  and  they  were  continuously  enforced 
during  a  period  of  about  eight  months  np  b> 
the  14tb  of  February,  1919,  when  the  bill  in 
this  case  was  filed  by  the  State  UUlltles 
Commission  for  mandamus  against  tbe  Di- 
rector General  and  the  officers  of  the  North- 
ern Pariflc  Railway,  asserting  the  want  of 
power  In  tbe  United  States  over  Intrastate 
rates  and  the  exduslve  right  of  the  state  ot 
North  Dakota  to  fix  such  rates  for  all  Intra- 
state business  done  in  that  state.  Tbe  Di- 
rector General,  admitting  that  he  had  made 
the  order  complained  of  and  had  collected 
the  rates  earned  thereunder  and  paid  them 
into  the  treasury  of  the  United  States,  sus- 
tained his  action  and  dented  the  alleged  right 
of  tbe  state  upon  the  legislation  and  official 
acts  which  we  have  stated.  The  Northern 
Padflc  dented  interest  on  the  ground  that  Its 
railway  had  passed  under  federal  control  and 
that  it  was  receiving  the  compensation  there- 
for which  hod  been  agreed  on  between  Itself 
and  the  United  States.  It  alleged  that  the 
rates  under  tbe  order  complained  of  had  been 
collected  by  the  Director  General  through 
agents  appointed  by  him  who  were  not  offi- 
cials of  the  company  and  therefore  It  had  no 


upon  a  bearing  ooncarnlng  the  Joatnesa  and  rea- 
Eonablaneaa  of  so  much  at  any  order  ot  the  Presi- 
dent as  establlshea  or  cbaages  any  rate.  tare. 
charge,  classIOcaCloD,  regulaclon  or  practice  ol  any 
carrier  under  rederal  control,  and  may  oanalder  all 
the  tacti  and  clrcumsUnces  eilBtlas  at  tha  Ume  of 
the  making  of  the  lame.  In  determining  any  ques- 
tion coaeemlDg  any  auch  ratea,  rarei,  chargce. 
claBB Ideations,  regulations,  or  practlcea  or  changes 
therein,  the  Interatate  Commerce  Commission  shall 
give  due  coniideraUon  to  the  fact  that  tbe  trana- 
portatlon  ayatema  are  being  operated  under  a  uni- 
fied and  co-ordtaated  national  control  and  not  la 
competition. 

"Alter  foil  hearing  the  eommlsalon  may  make 
such  findings  and  orders  aa  are  authorlied  by  the 
act  to  regulate  conmierce  aa  amended,  and  said 
findlnga  and  orders  ahall  be  entorced  aa  provided  Id 
said  act:  Provldsd,  howerer,  thikt  wben  tha  Pres- 
ident shall  Dad  and  certify  to  the  InteraUte  Com- 
merce Commlaslon  that  la  order  to  defray  tha  ei- 
peasea  of  federal  control  and  operation  fairly 
chargeable  to  railway  operating  expenBss,  and  alas 
to  pay  railway  tax  accruals  clher  than  war  taxes, 
net  rents  for  Joint  facllltlaa  and  equipment,  aod 
compcnsstloa  to  the  carriers,  operating  sa  a  oalt. 
It  la  necessary  to  Increase  the  railway  operating 
revenues,  tho  IntaralaCe  Commerce  GommlBSlOD  In 
determining  tbe  justneaa  and  reason iblaness  of  any 
rate.  Care,  charge,  clnsalflcatlon,  regulation,  or 
practice  shall  Uke  Into  consideration  said  finding 
and  certificate  by  the  Frealdent,  together  with  aucb 
recommendations  aa  he  may  make." 

"Sec.  IS.  That  nothing  la  this  act  shall  be  OOD- 
atrued  to  amend,  repeal.  Impair,  or  affect  tha  eilst- 

Uiatloa  or  the  lawful  police  rsgulaClona  of  tbe 
several  itstea,  except  whernln  auch  laws,  powsia, 
or  regulations  may  arrecl  the  transportation  ot 
troops,  war  materlala,  guvernmeat  supplies,  ot  the 
Issus  of  stocks  and  bonds," 
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rcsponidblUty  conceralng  tbem.  The  prayer 
was  tbat  It  be  dismissed  from  the  suit 

Taking  the  case  under  the  complaint,  the 
retama  and  the  exhibits,  the  court,  as  we 
have  previously  stated,  two  of  Its  memberi 
dlsseotlng,  denied  the  authorltr  of  tbe  Unit- 
ed States  and  npheld  that  ot  the  state,  and 
9tlie  mandamus  was  made  peremptory  as  to 
«  both  the  Director  'General  and  tbe  officers  of 
the  Northern  Pacific  Railway.  We  are  thna 
brought  to  the  qaestlon  whether  the  state  au- 
thority controls  the  power  ot  the  United 
States  as  to  Intrastate  rates. 

[1]  No  elaboration  could  make  dearer 
than  do  the  act  of  Congress  ot  1916,  tbe 
proclamaCIOQ  of  tbe  President  exerting  the 
powers  given,  end  the  act  of  1918  dealing 
with  the  sltuattoD  created  by  the  exercise  of 
euch  authority,  that  no  divided  but  a  com- 
plete possession  and  control  were  given  the 
United  States  for  all  purposes  as  to  the 
railroads  In  question.  But  if  It  be  conceded 
that  despite  the  absolute  clarity  of  the  pro- 
visions concerning  tbe  control  given  the  Unit- 
ed States,  and  the  all-embracing  scope  ot 
(hat  control,  there  is  room  for  some  doubt, 
Che  ctmalde  ration  of  tbe  general  context  com- 
pletely dispels  hesitancy.  How  can  any  oth- 
er conclusion  be  reached  it  consideration  be 
Ifiven  the  comprehenalTe  provisions  concern- 
ing the  administration  by  the  United  States 
of  the  property  which  It  was  autborlied  to 
take,  the  financial  obligations  under  which  It 
came  and  all  the  other  duties  and  tactions 
which  the  act  Imposed,  contemplating  one 
control,  one  administration,  one  power  for 
tbe  Bcoompllsbment  ot  the  one  purpose,  the 
complete  possession  by  governmental  author- 
ity to  replace  for  tbe  period  provided  the 
private  ownership  tberetofore  existing.  This 
being  true.  It  must  follow  that  there  Is  no 
basis  for  the  contention  that  the  power  to 
make  rates  and  enforce  them  which  was 
plainly  essential  to  the  authority  given  was 
not  included  in  it. 

[1-1]  Conclusive  as  are  these  Inferences, 
they  are  superfluous,  since  the  portion  of 
section  10  as  previously  reproduced  In  the 
margin  In  express  terma  confers  the  com- 
plete and  undivided  power  to  llx  rates.  The 
provUltai  Is  this: 

"That  during  the  period  ot  federal  control, 
whenever  in  hia  opinion  the  public  Interest  re- 
quiras,  the  President  may  initiate  rates,  fares, 
chatiea,   clusificationa,   regulatiaDi,   and    prac- 
tices by  Gling  the  samB  with  the  Interstate  Com- 
^  merce    Oommission,    which    said    rstei,    fares, 
'ebargea,   clsasiflcatioaB,   reitulationa,   and   prac- 
•  *ticM  iliall  not  b«  Miapended  by  the  commiasion 
pending  llnal  determination.'' 

These  quoted  words  are  immediately  fol- 
lowed by  provisions  further  defining  the 
power  of  the  commission  and  its  dnty  In  the 
premlaeo,  so  as  to  enable  it  beyrad  donbt  to 
r  the  altaatloD  lemltlng  &om  tbe  act 
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end  to  which  the  rates  were  to  be  applied. 
The  unison  between  that  which  Is  Inferable 
and  that  which  is  expressed  demonstrates 
the  tme  stgnlflcance  of  the  statute. 

A  brief  con^deratlon  ot  the  conteutloas 
relied  upon  to  the  contrary  will  at  once  abow 
either  their  tnappositeness,  tbe  mistakes 
premises  upon  whldi  they  rest,  or  the  erron 
of  deduction  upon  which  they  proceed.  It  la 
argued  that  as  state  control  over  Intrastate 
rates  was  the  rule  prior  to  the  enactment  ot 
tbe  statute  creating  the  United  States  con- 
trol, the  statute  must  be  Interpreted  In  the 
light  ot  a  presumption  that  a  change  as  to 
state  contrcd  was  not  made.  But  in  view  ot 
the  unambiguous  provision  of  the  statute  as 
to  the  new  character  of  control  which  It 
created,  the  principle  of  Interpretation  ap- 
plied In  Its  ultimate  aspect  virtually  was: 
That  because  the  statute  made  a  fundamen- 
tal change,  it  mast  be  so  Interpreted  as  to 
prevent  that  change  from  becoming  effective; 

Besides,  the  presumption  In  question  but 
denied  the  power  exerted  In  the  adoption  ot 
the  atatute,  and  displaced  by  an  Imaginary 
the  dominant  presumption  which  arose  by 
operation  of  the  Constitution  as  an  Inevitable 
effect  of  the  adoption  of  the  statnte,  as  shown 
by  the  foUowlng: 

(a)  The  complete  and  undivided  diaracter 
of  the  war  power  of  the  United  States  Is  not 
disputable.  Selective  Draft  Law  Cases,  24S 
U.  S.  see,  S8  Sup.  Ct  159,  62  L.  E».  318,  L. 
R.  A.  1918C,  861,  Ann.  Cas.  1918B,  806;  Ex 
parte  Ullllgaa.  4  Wall.  2,  18  U  Ed.  281; 
Legal  Tender  Cases,  12  WaU.  457,  20  L.  Ed. 
287;  Stewart  v.  Kahn,  U  Wall  493,  20  L.  Ed. 
176.  On  the  face  of  the  statutes  It  Is  manl-S 
fest  that  *tbey  were  In  terms  based  upon  tbe? 
war  power,  since  the  authority  they  gave 
arose  only  because  of  the  existence  of  war, 
and  the  right  to  exert  such  authority  was  to 
cease  upon  the  war's  termination.  To  In- 
terpret, therefore,  the  exercise  ot  the  pow^ 
by  a  presumption  ot  tbe  continuance  of  a 
state  power  limiting  and  controlling  tbe 
national  authority  was  but  to  deny  Its  exist- 
ence. It  was  akin  to  the  contention  that  tbe 
supreme  right  to  raise  armies  and  nso  them 
Id  case  of  war  did  not  extend  to  directing 
where  and  when  they  should  be  used.  Cox 
V.  Wood,  247  U.  S.  S,  38  Sup.  Ct.  421,  62  L. 
Ed.  947. 

<b)  The  elementary  principle  that  under 
the  Constitution  the  authority  of  the  govern- 
ment of  the  United  States  Is  paramount  what 
exerted  as  to  subjects  concerning  which  It 
has  the  power  to  control.  Is  Indisputable, 
This  being  true.  It  results  that  although  au- 
thority to  regulate  within  a  given  sphere 
may  exist  In  both  the  United  States  and  la 
the  states,  when  the  former  calls  into  play 
conatltntlonal  authority  within  such  general 
sphere  the  necessary  effect  of  doing  so  la, 
that  to  the  extent  that  any  conflict  arises 
the  state  power  Is  iimH«i,  since  in  case  of 
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conflict  that  w&lcb  Is  paramount  neceasarllj 
ccKitrols  tliat  which  Is  subordinate. 

Again,  as  the  power  which  was  exerted 
was  siwreme,  to  Interpret  it  upon  the  basis 
that  Its  exercise  must  be  presumed  to  be 
limited  was  to  dmy  the  power  ItseU.  Thus, 
once  more  It  comes  to  pass  that  the  appUca- 
tlou  of  the  assnmed  presumption  was  In  effect 
but  a  form  of  expreBslon  by  which  the  power 
whi<^  Congreee  had  exerted  was  denied.  In 
fact,  error  arising  from  indnlgtag  in  such 
erroneous  presumption  permeatea  every  con- 
tention. To  illustrate:  Because  in  Beagau  t. 
Hercantile  Trust  Co.,  UH  D.  S.  418,  14  Sup. 
Ct.  1062,  SS  L>.  Ed.  1030,  and  other  cases  un- 
necessary to  be  referred  to,  It  was  held  that 
It  would  be  presumed  that  Congress  In  creat- 
ing a  corporation  Intended  that  It  should  be 
subject  to  applicable  Btate  laws  and  regula- 
tions BO  far  as  Congress  did  not  otherwise 
5  provide,  therefore,  because  Congress  had 
'taken  over  to  the  government  of  the  United 
States  property  to  be  used  by  it  in  the  per- 
formance of  a  governmental  function,  Con- 
gress must  be  presumed  to  have  Intended  that 
such  properly  (and  such  functions)  should 
continue  to  be  subject  to  and  controlled  by 
state  power. 

The  confusion  produced  is  again  aptly  illns- 
trated  by  the  rule  of  Interpretation  by  which 
it  is  In^ted  that  the  express  power  to  fix 
rates  conferred  by  the  statute  wae  rightly  dis- 
regarded. Thus,  while  admitting  that  the 
power  whi(di  was  conferred  to  initiate  rates 
vhtsa  considered  in  and  of  Itself  Included  all 
rates.  It  Is  nevertheless  said  that  such  power 
must  be  presumed  to  be  limited  to  the  only 
character  of  rates  which  under  the  prior  law 
tbfi  Interstate  Commerce  Commission  had 
tbe  power  to  consider,  that  is.  Interstate 
rates,  becanse  the  new  rates  when  Initiated 
were  to  be  acted  upon  by  that  body.  Aa^ 
however,  the  statute  in  terms  gives  power  to 
the  Interstate  Commerce  Commission  to  con- 
sider the  new  rates  In  the  light  of  the  new 
and  unified  coutrol  whldi  it  creates,  the  er- 
ror in  the  contention  becomes  manifest,  even 
putting  out  of  view  the  fact  that  by  the  effect 
of  the  duty  Imposed  and  the  new  control 
created  the  new  rates  applying  to  the  new 
conditions  were  within  the  purview  of  the 
power  which  the  Interstate  Commerce  Com- 
mlsalon  previously  possessed.  Certainly,  to 
mistakenly  disregard  one  provision  of  the 
statute  intended  to  give  effect  to  another  and 
upon  that  basis  to  decide  that  the  statute  is 
not  enforceable,  cannot  be  said  to  be  a  correct 
Interpretation.    And  this  view  Is  also  true  as 


'  to  the  vpUcatlMi  which  was  made  of  tbe  as- 
serted presumption  to  the  excepting  clauses  of 
section  IS  previously  reproduced  in  the  mar> 
gin,  since  that  section  In  the  light  of  the  pur- 
pose to  retain  tbe  prior  law  Is  interpreted  sa 
as  to  cause  it  to  tw  but  an  additional  means 
of  destroying  the  all-embracing  power  to 
initiate  rates  fixed  by  section  10. 

[■1  It  follows  that  tbe  Judgment  below  waag 
errcHieous.  Tlxe  *rellef  afforded  agulnst  the* 
officer  of  the  United  Slates  proceeded  upon 
tbe  basis  that  he  was  exerting  a  power  not 
conferred  by  the  statnte,  to  the  detriment  of 
tbe  rights  and  dntlea  of  the  state  authority, 
and  was  subject  therefore  to  be  restrained 
by  state  power  within  the  limits  of  the  stat- 
ute. Upon  the  premise  upon  which  it  rests, 
that  la,  the  unlawful  acts  of  the  officers,  tlie 
proposition  la  undoubted,  but  In  view  of  our 
conclusion  that  the  acts  of  the  officers  com- 
plained of  were  onthorlzed  by  the  law  of  the 
United  Statea,  the  question  arises  how  far, 
that  being  establlahed,  it  results  tliat  the  suit 
was  one  against  tbe  United  States  over  witleh 
there  was  no  Jurisdiction  within  the  rulings 
in  Belknap  v.  Scblld,  161  U.  S.  10, 16  Sup.  Ct. 
443,  40  L.  Ed.  009:  Postal  Supply  Co.  v. 
Bruce,  194  U.  S.  601,  24  Sup.  Ct.  S20,  48  L. 
Ed.  1134;  Louisiana  t.  McAdoo,  234  U.  S. 
027,  84  Sup.  Ct.  938,  BB  L.  Ed.  1606;  Ulnne- 
aota  T.  Hitchcock,  18S  U.  S.  373,  22  Sup.  Ct. 
6S0,  46  L.  Bd.  9S4;  Wells  v.  Boper,  246  U.  S. 
3S8.  38  Sup.  Ct  817,  62  L.  Ed.  755. 

The  principle  of  these  cases  however  can 
only  tw  applicable  by  giving  effect  to  the  Goa- 
cluslon  we  have  reached  as  to  the  legality  of 
the  acta  of  the  officers  which  were  com- 
plained of,  and  to  decide  which  Question  the 
United  States  was  not  a  necessary  party. 
TIils  is  undoubtedly  true  unless  it  can  be 
said  that  tbe  contentions  concerning  the  want 
of  power  in  the  officers  were  so  unsubstantial 
and  frivoloua  as  to  afford  no  basia  for  Juris- 
diction and  hence  caused  the  suit  to  be  from 
the  beginning  directly  against  the  United 
States.  As  however  we  are  of  the  opinion 
that  there  is  no  ground  for  that  view,  it  fol- 
lows that  the  case  as  made  gave  JurisdictlOD 
to  dispose  of  the  question  of  wrong  commit- 
ted by  the  officials  and  that  a  decree  giving 
effect  to  our  conclusion  on  that  subject  will 
dispose  of  the  entire  cose. 

Our  decree  therefore  must  be  and  It  la 

Beveraed  and  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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DAKOTA  CENT.  TELEPHONE  CO.  et  bL  ' 

STATE  OF  SOUTH  DAKOTA  «  rd. 

PAYNB,  Atty.  QeD^  et  aU 


No.  967. 

1.  nLCORAFHS    aud    TELKFHomB   ^»26%, 

Naw,  ToL  7A  Key-No.  Series— FiDKaAI.  Corf- 

^tOL— Powers  or  ConasEss. 

Under  its  war  power.  Congrew  poasesaed  the 

rifht  to  confer  upon  the  President,  as  it  did  b; 

Jcrfnt  resolution  of  Julj  16,  1918  (Comp.  St 

1918,  I  3115%  z,   appendix},  authoritr  to  take 

poMesaion  and   control  of  telegraph,  telephone, 

marine  cable,  or  radio  s]^stems,  and  to  operate 

the  ume  as  may  be  deairable  for  duration  of 


Where  CoDgress,  In  the  ezerdse  of  Ita  war 
power,  by  resolution  of  July  16,  191S  (Comp. 
St.  191S,  I  3115%!.  appeudU),  authoriied  the 
President  to  take  control  and  management  of 
telegraph  and  telephone  systems  and  to  oper- 
ate the  BBme  ai  may  be  dedrable  (or  the  dura- 
tion of  the  war,  the  question  whether  the  con- 
dltlans  warranted  the  President  In  taking  con- 
trol of  telegraph  and  telephone  systems  at  the 
time  he  did  is  not  a  judicial  one,  being  a  matter 
tor  the  eiecutive  and  legislative  branches. 

8.  Tkleobapbb  uid  TiLEPHoma      «=>26%, 
New,  ToL  7A  Key-No.  Series  —  Coittboi,  bt 
PsxsiDENT— AtrrHourr  Gokikbbbd. 
In  view  of  Act  Oct.  80,  191S,  the  joint  reao- 
Intion  of  July  16,   1918  (Comp.   St.   1918,  | 
311B%x,  appendix),  autborliinc  the  President 
to  take  possession  and  control  of  telegraphs,  tel- 
ephones, and   cable  snd  radio  systems,  and  to 
«perate  the  same  during  war,  authorised  him, 
as  be  did  In  case  of  telegraphs  and  telephones, 
to  take  complete  possession  and  control  of  such 
systems,  snd  to  operate  the  same  as  might  be 
desirable  for  duration  of  the  war. 

4,   TELXORAPBe    AND    TEI.EPHOHU        «=>26%, 

New,  vol.  7A  Key-No.  Series— Fjderai,  Cof- 
TBOI/—REOU LOTION  or  iHTRAnan  Raixb— 
"Police  Poweb." 
The  joint  resolution  of  July  16,  1918  (Comp. 
St.  1918,  I  3115?4i,  appendis),  providing  that 
the  President  during  the  then  existing  war 
should  be  empowered  to  take  possession  and 
assume  control  of  telegraph,  telephone,  cable, 
and  radio  ayatrmi  and  to  operate  the  same  as 
might  be  needful  for  the  duration  of  the  war, 
proridlng  that  just  compensation  should  be 
made,  snd  that  nothing  should  b«  construed  to 
amend,  repeal,  impair,  or  affect  the  lawful  police 
regnlations  of  the  several  states,  except  wherein 
andb  taws  might  aSfect  the  transmission  of  gov- 
ernment communications,  or  the  issue  of  stocks 
and  bonds,  did  not  reserve  to  the  states  the 
right  under  the  guise  of  police  power  to  regu- 
lats  intrastate  rates  of  telegraph  and  telephone 
companies  after  the  President  had  taken  pos- 
HsdoD  and  was  operating  the  same,  for  the 
words  "police  power"  are  capable  ot  two  sig- , 


nlficationa,  a  comprehensive  one  emhradng  In 
substance  the  whole  field  of  state  authority,  and 
a  narrower  one  including  only  state  power  to 
deal  with  health,  safety,  and  morals,  and  tha 
context  showed  that  the  latter  was  the  one  In- 
tended by  Congress. 

[Ed.  Note.— For  other  deBnitions,  see  Words 
snd  Phrases;  First  and  Second  Series,  Polica 
Power.] 

6.  TELiaSAPHS  ARD  Telxphoheb      ^^26%, 
New,  voL  7A  Key-No.  Series— FEDE&aL  Con- 
TBoi,— Rates— Stati  Beouiation  or  Intra- 
OTATB  Lines. 
Where  Congress,  In  the  valid  exercise  ot  Its 
war  power,  snthorized  the  President  by  a  Joint 
resolution  of  July  IS,  1918  (Comp.  SL  1918,  | 
311S%x,  appendix),  to  assume  control  of  tde- 
graph  and  telephone  companies,  and  the  Pieri- 
dent  assumed  such  control,  and  they  were  op- 
erated as  a  goTsmmental  agttic?,  held,  that  the 
states  cannot  regnlats  intrastate  rates,  for  theia 
would  be  nothing  upon  which  the  state  power 
could  be  exerted,  ezc^t  npon  the  power  of  the 
United  States ;   that  Is,  ita  anthori^  to  fix  rate* 
for  the  service  it  was  renderlnc  through  a  gov- 
crnmental  agency, 
Mr.  Jostioe  Brandeis  dlnentinf. 


Orl^nnl  action  by  tb«  State,  on  tbe  rela- 
tion of  Byron  B.  Payne,  as  Attorney  OHieral, 
and  others  against  tbe  Dakota  Central  Tde- 
pbone  Company  and  otiiera.  Defendants  were 
enjoined  from  pnttlng  Into  effect  a  sched- 
ule of  Intrastate  rates  prepared  by  the  Pos^ 
master  General,  who  tinder  preaidentisl  proc- 
lamation had  assumed  control  of  telephone 
companies  (171  N.  W.  277),  and  they  bring 
error.    Heversed,  with  directions. 

Mr.  Solicitor  O^eral  King,  tor  plalnUfls 
in  error. 

Mr.  OUver  B.  Sweet,  of  Bapld  Oity,  &  D., 
tor  defendants  In  error. 

e 

*Mr.  Chief  Justice  WHITS  deUrered  tbe* 
opinion  of  the  ConrL 

Involving  as  tbla  case  does  tha  exlst«ice 
of  state  power  to  regulate,  without  the  om- 
sent  of  the  United  States,  telephone  rates 
for  business  done  wholly  within  the  state 
over  lines  tak^i  over  into  the  possession  ot 
the  United  States  and  which  by  the  exercise 
ot  Its  governmental  authority  it  operates 
and  controls,  it  does  not  In  principle  differ 
from  the  North  Dakota  case  (Northern  Pae. 
Hy.  Co.  V.  State  of  North  Dakota,  250  U.  a 
135,  39  Sup.  Ct.  502,  63  L.  Ed.  — ),  Just  an- 
nounced, where  it  was  decided  that  imder 
like  conditions  the  state  had  no  such  power 
as  to  railroad  rates.  We  consider  this  case 
as  tar  as  may  be  necessary,  by  a  separate 
opinion,  however,  because  tbe  authority  un- 
der which  the  control  was  exerted  is  dis- 
tinct end  because  ot  the  assumption  in  argn- 
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ment  tbat  tbis  distinction  begets  k  dlSerance 
In  the  principles  applicable. 

In  Januarf,  19ia,  tbe  state  of  South  Da- 
kota on  the  relation  of  Its  Attorney  Qeneral 
and  Railroad  Commissioners  saed  the  Dako- 
ta Central  and  other  telephone  companies 
doing  business  within  the  state  to  enjoin 
them  from  putting  In  effect  a  schedule  of 
rates  as  to  local  business  which  It  waa  alleg- 
ed bad  been  prepared  by  the  Postmaster  Oa^ 
eral  and  which  it  was  averred  the  telephone 
companies  were  about  to  apply  and  enforce. 
It  was  charged  that  such  rates  were  higber 
tban  those  fixed  by  state  authority  and  that 
the  proposed  action  of  the  companies  would 
Jbe  violative  of  state  law,  rince  the  compan- 
•  las  were  under  tbe  'daty  to  disregard  the  ac- 
tion of  tbe  Postmaster  General  and  apply 
only  tbe  lawful  state  rates.  The  duty  of  the 
relators,  as  state  officers,  to  prevent  such 
wrong  was  alleged — a  duty  In  which,  it  was 
further  asserted,  the  state  had  a  pecuniary 
Interest  sprtngliig  from  the  expenditure 
which  It  was  obliged  to  mabe  for  telephone 
eervfcea. 

The  companies  answered,  disclaiming  all 
Interest  in  tbe  controversy  on  the  ground 
tbat  by  contract,  a  copy  of  which  with  one 
of  tbe  defendant  companies  was  annexed, 
their  telephone  lines  and  everything  appurte- 
nant thereto  had  passed  into  the  posaesalon 
and  control  of  the  United  States  and  were 
being  operated  by  It  as  a  govenmiental 
agency.  Tbe  answer  also  alleged  tbat  any 
connection  of  the  companies  through  their 
otficliils  or  employ^  with  the  business  was 
solely  because  of  employment  by  tbe  United 
States.  The  purpose  to  enforce  the  rates  fix- 
ed by  tbe  Postmaster  General  was  admitted 
end  It  was  averred  that  the  salt  was  one 
over  which  the  court  bad  no  Jurisdiction  be- 
cause It  was  against  tbe  United  States. 

Tbe  case  was  beard  on  the  bill,  answer, 
exhibits,  and  an  admission  by  all  the  parties 
that  the  contract  annexed  to  tbe  answer  was 
accurate  and  that  a  similar  one  had  been 
made  with  all  the  other  defendants. 

Assuming  that  Congress  had  power  to  take 
over  the  telephone  lines,  that  It  had  confer- 
red tbnt  power  upon  the  President,  that  the 
power  had  by  the  President  been  called  Into 
play  conformably  to  the  authority  granted, 
and  tbat  the  telephone  lines  were  under  the 
complete  control  of  the  United  States,  the 
court  yet  held  that  tbe  state  had  the  power 
to  fix  the  local  rates.  In  reaching  this  con- 
clusion the  court,  aasnmlnj!  arguments  lively 
that  the  right  which  the  United  States  pos- 
sessed gave  at  least  tbe  Implied  authority 
to  fix  all  rates,  nevertheless  held  tbat  such 
power  did  not  embrace  Intrastate  rates  be- 
cause they  had  been  carved  out  of  tbe  grant 
Mof  power  by  Congress  in  conferring  authority 
■  on  the  President  It  was  •therefore  decided 
tbat  tbe  President,  the  Postmaster  General, 
and  those  operating  the  telephone  service  un- 
't  bis  authority  were  mere  wrongdoers  In 


giving  effect  to  the  rates  fixed  by  the  Post- 
master General  and  In  refusing  to  enforce' 
the  conflicting  Intrastate  rates  made  lawfoL 
by  state  law.  The  proceedings  to  prevent 
this  wrong,  It  was  held,  did  not  constitute  a 
suit  against  the  United  States  and  tbe  in- 
junction prayed  was  granted. 

The  appellees  do  not  confioe  their  conten- 
tion to  the  question  of  statutory  constructloiv 
below  decided.  On  the  contrary,  they  press 
questions  of  power  whldi  the  court  below  aa- 
sumed  and  did  not  pass  upon  and  Insist 
upon  a  construction  of  tbe  statute  contrary 
to  that  which  the  court  below  took  for  grant- 
ed as  a  prelude  to  the  Question  of  construc- 
tion upon  which  Is  based  Its  concloslon. 

We  must  dispose  of  the  issues  thus  Insist- 
ed upon  before  testing  the  soundness  of  the- 
Interpretation  of  tbe  statute  upon  which  the 
court  below  acted,  and  for  the  purpose  of 
considering  them  as  well  as  the  QuestloD 
of  construction  which  the  court  below  ex- 
pressly decided,  we  state  the  case. 

On  the  letb  of  July,  1918,  Congress  adopt- 
ed a  Joint  resolution  (40  Stat  904,  c.  15t 
[Comp.  St  1918,  I  3116%x,  appendix]),  pro- 
viding: 

"That  tbe  President  during  the  coatinnance 
of  the  present  war  Is  authorized  and  empoweredr 
whenever  he  shall  deem  it  uecesBary  for  the  na- 
tional security  or  defense,  to  supervise  or  t» 
take  posHesBion  and  assume  control  of  any  tel- 
egraph, telephone,  marine  cable,  or  radio  sys- 
tem or  Byateme,  or  any  part  thereof,  and  to  o^ 
erate  the  Bsme  in  such  manner  as  may  be  need- 
ful or  desirable  for  tbe  duration  of  the  war, 
which  supervision,  posseaslon,  control,  or  opera- 
tion shall  not  eztuid  beyond  the  date  of  tbe 
proclamation  by  tbe  President  of  the  cxtdiaDKe 
of  ratificationa  of  the  treaty  of  peace:  Provid- 
ed, that  just  compensation  shall  l>e  made  for 
such  supervision,  poesession,  control,  or  opera-  • 
tion,  to  be  determined  by  the  President:  9 
•  •  •  Provided  further,  that  nothing  in  this  • 
act  shall  be  construed  to  amend,  repeal,  impair, 
or  affect  existing  lana  or  powers  of  the  states 
In  relation  to  taxation  or  the  lawful  police  reg- 
ulations of  the  several  states,  except  whereUi 
such  laws,  powers,  or  regulations  ms;  affect  tbe 
transminion  of  government  communications,  or 
the  issue  of  stocks  and  tKinds  by  Buch  system 


Six  days  thereafter,  on  the  22d  of  July, 
the  President  exerted  the  power  thus  given. 
Its  exercise  was  manifested  by  a  proclama- 
tion, which,  after  redtlng  tbe  resolution  tkf 
Congress,  declared: 

"It  is  deemed  necessary  for  the  national  se- 
curity and  defense  to  supervise  and  take  pos- 
session and  assume  control  of  all  telegraph  and 
telephone  systems  and  to  operate  the  same  in 
sucb  manner  as  may  be  needful  or  deeirable. 

"Now,  therefore,  I,  Woodrow  Wilson,  President 
of  the  tJnitcd  States',  under  and  by  virtue  of  tbe 
powers  vested  in  me  by  the  foregoing  resolution, 
and  by  virtue  of  all  otber  powers  thereto  me 
enabling,  do  hereby  tatie  possession  and  assame 
control  and  supervision  of  eacb  and  every  tele- 
graph and  telephone  system,  and  everj  put 
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dier«of,  witliiii  thtt  Jnrisdictlaii  of  the  United 
Statet,  including  all  equlpmeot  thereof  and  ap- 
pnrtenancea  thereb)  whatsoever  and  all  ma- 
teriola  and  sup  pile*. 

"It  Is  hereb;  directed  that  the  Baperrisioii, 
IWwassioD,  control,  and  operation  of  Bueh  tele- 
graph and  telephone  ■yatenis  hereb;  bj  me  un- 
dertaken ahsll  be  exercised  by  and  through  the 
Postmaater  OenernL    •    •    •  '* 

Tbtt  proclamation  gave  to  the  Postmaster 
General  plenary  power  to  exert  hts  authority 
to  the  extent  he  might  deem  desirable 
through  the  existing  owners,  managers,  direc- 
tors or  officers  ot  the  telegraph  or  telephone 
lines,  and  It  was  provided  that  their  services 
S  might  continue  aa  permitted  by  general  or 

•  ■pedal  orders  of  tbe  Postmaster  'General. 
It  was  declared  that — 

••From  and  after  twelve  o'clock  mldnlcht  on 
the  Slat  day  at  July,  1918.  all  telegraph  and  tel- 
ephone B7Htema  Included  in  this  order  and  proc- 
lamation ahall  canclUBively  be  deemed  within 
the  ponession  and  control  and  nnder  the  supei^ 
virion  of  said  Poatmaster  General  without  fur~ 
ther  act  or  notice." 

Under  this  authority  the  Postmaster  Gen- 
eral assumed  possession  and  control  of  the 
telephone  lines  and  operated  the  same.  On 
the  31st  day  of  October,  1918,  the  President 
throng  the  Postmaster  General,  In  the  ex- 
ertion of  the  duty  imposed  upon  him  by  the 
resolution  of  Congress  to  make  compensa- 
tion, concluded  a  contract  with  tbe  tele- 
phone companies  of  the  most  comprehensive 
duuncter  covering  the  whole  fleld  while  the 
possession,  control  and  operation  by  tbe 
United  States  continued.  By  Its  terms  stlpn- 
lated  amounts  were  to  be  paid  as  considera- 
tion for  the  possession,  control  and  operation 
by  the  United  States  and  the  earnings  result- 
ing from  such  operation  became  the  property 
of  tbe  United  States.  Although  concluded  in 
October,  1918,  by  stipulation  the  contract  re- 
lated track  to  the  time  when  the  President 
took  over  the  property. 

Following  this,  by  authority  of  tbe  Preri- 
dent,  the  Postmaster  General  fixed  a  general 
schedule  of  rates  and  It  was  tbe  order  to 
put  this  schedule  in  effect  which  gave  rise 
to  tbe  suit,  tbe  trial,  and  tbe  resulting  Judg- 
ment whldi  we  have  now  under  considera- 
tion. 

[1]  That  under  Its  war  power  Congress 
possessed  the  right  to  confer  upon  the  Presi- 
dent the  authority  which  It  gave  bim  we 
think  needs  nothing  here  but  statement,  as 
we  have  disposed  of  that  subject  in  tbe 
North  Dakota  railroad  rate  case.  And  the 
completeness  of  the  war  power  under  which 
tbe  authority  was  exerted  and  by  which  com- 
pleteness Its  exercise  Is  to  be  tested  suffices, 
we  think,  to  dispose  of  tbe  many  other  con- 
tentions urged  as  to  the  want  of  power  in 
Congress  to  confer  upon  the  President  tbe 
■  authority  which  It  gave  blm. 

•  •[!]  The  pTopoaltloa  that  the  President  In 


exercising  tbe  power  exceeded  tbe  anthoilty 
given  him  Is  based  upon  two  considerations  :- 
First,  becanse  there  was  nothing  in  tbe  con* 
ditions  at  the  time  tbe  power  was  exercised 
which  JustlOed  the  calling  Into  play  of  the- 
authority;  Indeed,  tbe  contention  goes  fur- 
tber  and  assails  tbe  motives  which  It  Is  as- 
sarted Induced  tbe  exercise  of  the  po^er. 
But  as  the  contention  at  best  concerns  not  a 
want  of  power,  but  a  mere  excess  or  abuse  of 
discretion  In  exerting  a  power  given.  It  Is- 
clear  tbat  It  Involves  considerations  which' 
are  beyond  tbe  readi  of  Judicial  power.  This- 
must  be  since,  as  this  court  has  often  pointed 
out,  the  Judicial  may  not  invade  tbe  legisla- 
tive or  executive  departments  so  as  to  cor- 
rect alleged  mistakes  or  wrongs  arising  from- 
asserted  abuse  of  discretion. 

[3]  Tbe  second  contention,  although  It  ap- 
parently rests  upon  tbe  assertion  that  there 
was  an  absence  of  power  in  the  President  to- 
exert  tbe  authority  to  tbe  extent  to  which- 
be  did  exert  It,  when  It  is  correctly  under- 
stood amounts  only  to  an  asserted  limitation 
on  the  power  granted  based  upon  a  plain 
misconception  of  tbe  terms  of  the  resolution 
of  Congress  by  wbldi  tbe  power  was  given. 
In  other  words,  It  assumed  tbat  by  the  res- 
olution only  a  limited  power  as  to  tbe  tele- 
phone lines  was  omferred  upon  the  Fresl* 
debt,  and  hence  that  the  assumption  by  hlm< 
of  ctmiplete  possession  and  control  was  be- 
yond the  autnorlty  possessed.  But  although 
It  may  be  conceded  tbat  there  Is  some  ground, 
for  contending;,  in  view  of  tbe  elements  of 
authority  enumerated  in  the  resolution  o£ 
Congress,  that  there  was  power  given  to  take 
less  than  tbe  whole  If  the  President  deemed 
It  best  to  do  BO,  we  are  of  opinion  that  au- 
thority was  conferred  as  to  all  the  enumerat- 
ed elements  and  that  there  was  hence  a  right 
in  tbe  President  to  take  complete  possession 
and  control  to  enable  the  full  operation  of 
tbe  lines  embraced  In  the  authority.  The 
contemporaneous  offldul  steps  taken  to  Bl^B 
effect  to  the  reao1u*tlon,  the  proclamation  of* 
the  President,  the  action  of  the  Postmaster 
General  under  tbe  authority  of  the  Presi- 
dent, tbe  contracts  made  with  tbe  telephone 
companies  in  pursuance  of  authority  to  fix 
their  compensation,  all  establish  the  accura- 
cy of  tbls  view,  since  they  all  make  it  clear 
tbat  it  was  assumed  tbat  power  to  take  full 
control  was  conferred  and  that  it  was  exert- 
ed so  as  to  embrace  the  entire  business  and 
tbe  right  to  the  entire  revenues  to  arise  from 
the  act  of  the  United  Btates  in  carrying  It 
out.  Indeed,  Congress  in  subsequently  deal- 
ing with  the  situation  thus  produced  would 
seem  to  have  entertained  tbe  same  concep- 
tion as  to  the  scope  of  the  power  conveyed- 
by  tbe  resolution  and  dealt  with  it  from  that 
point  of  view.  Act  Oct  30,  1918,  c.  197,  40 
Stat  1017. 

[4]  This  brings  us  to  the  proposition  upon 
which  tbe  court  based  its  conclusion,  tbat  is, 
that  although  complete  possesaloo,  exdnalv*- 
D,at,z.d>,.'^-.00'^IC 
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OMitrcd,  and  ttie  right  to  all  tbe  revenues  de- 
rived  from  the  operation  of  the  bnslneaa 
were  In  the  United  States  aa  tbe  resnlt  of  the 
resoluttoD,  the  proclamation,  and  the  con- 
tracts, ;et  as  to  Intrastate  earnings,  the  state 
power  remained  to  "incumber"  the  anthority 
of  the  United  States,  because  that  sltnation 
Decessarli;  resulted  from  the  terms  of  the 
4X>ngressio>nal  resolutioa. 

This  BuperflciaUy  was  based  od  an  Intar- 
Iiretatlon  of  the  resolution,  but  in  substance 
was  caused  by  the  ai^llcation  to  the  clause 
of  tbe  resolution  Interpreted,  of  the  errone- 
ous preaumptioQ  as  to  the  continuance  of 
8tat«  power  dealt  with  In  the  North  Dakota 
case.  Let  us  see  if  this  la  not  necessarily  so. 
The  proTlsion  dealt  with  was  the  proviso  of 
tbe  resolution  which  in  the  Drat  place  saved 
"the  lawful  police  regulatlcms  of  the  several 
states"  and  therefore  subjected  the  control 
of  the  United  States  to  the  operation  of  such 
power,  and  in  the  sec<»id  place  prohibited  the 
states  during  the  United  States  control  from 
exertlDg  authoiity  as  to  tbe  issue  of  sto<d:B 
and  bcmds. 
S  It  was  conceded  that  the  words  "police  pow- 
•  er"  were  ■susceptible  of  two  signlflcatlons, , 
a  comprehenatve  one  embracing  in  substance 
tbe  whole  field  of  state  authority  and  the 
other  a  narrower  one  Including  only  state 
power  to  deal  with  the  health,  safety  and 
morals  of  the  people.  Although  It  was  ad- 
mitted that  the  reserratlon,  considered  in- 
triuslcally,  was  not  suscepttbte  of  being  in- 
terpreted In  the  broader  of  the  two  llguts,  it 
w«t  hdd  that  It  was  necessary  to  so  inter- 
pret it  because  of  the  clauae  of  the  proviso 
prohibiting  the  states  from  legislating  con- 
cerning the  Issue  of  stocks  and  bonds  b;  the 
companies  during  the  United  States  control. 
l%e  reasoning  was  this :  It  waa  Inconceiva- 
ble, it  was  said,  that  the  subject,  sbx&s  and 
bonds,  should  have  been  withdrawn  from 
state  control  by  an  express  prohibition  unless 
that  subject  would  have  been  under  state 
control  In  the  absence  of  the  prohlt>itlon,  a 
result  which  could  only  exist  by  giving  tbe 
saving  clause  as  to  p(rilce  power  its  widest 
dgntficance.  But  the  fact  that  the  rule  of 
construction  applied  had  the  result  of  incor- 
porating in  the  act  of  Congress  unlimited 
«tate  authority  merely  as  the  result  of  a  pro- 
hibition by  Congress  against  the  exertion  of 
state  power  in  a  specific  Instance,  in  and  of 
Itself  admonishes  of  the  Incorrectness  of  the 
rule.  But  Its  want  of  foundation  Ls  estab- 
lished by  two  further  crmsiderattons :  (1) 
Because  it  causes  the  provision  as  to  BtO(A8 
and  bonds,  which  waa  plainly  enacted  to 
preserve  the  financial  control  of  tbe  United 
States  over  the  corporations,  to  limit  if  not 
destroy  such  control;  (2)  because  by  convert- 
ing the  prohibition  sgainst  state  power  into 
an  affirmative  and  comprehensive  grant  of 
that  power,  It  so  Interprets  tbe  act  as  to 
limit  tbe  grant  of  anthority  which  the  act 
tieyood  doubt  gave  to   the    United   States. 


These  consideratlona  not  only  show  the  mis- 
take of  the  interpretation,  but  also  point 
out  the  confusion  and  conflict  which  must 
necessarily  arise  frc»n  giving  effect  to  the 
mistaken  presumption  of  the  couttnaance  of 
state  power  to  which  we  hare  previously  re- . 
terred.  1 

[I]  *Iubeientl7  the  power  of  a  state  to  flxff 
iatee  to  be  charged  for  Intrastate  carriage  or 
trauamlesion  la  In  its  nature  but  derivative, 
tince  it  arises  from  and  depends  upon  the 
duty  of  those  engaged  In  Intrastate  commerce 
to  charge  only  reasonable  rates  for  the  serr- 
Ices  by  them  rendered,  and  the  authority 
possessed  by  the  state  to  exact  a  compliance 
with  that  duty.  Conceding  that  It  was  with- 
in the  power  of  Congress,  subject  to  constitu- 
tional limitations,  to  transplant  tbe  state 
power  as  to  intrastate  rates  Into  a  sphere 
where  It,  Congress,  had  complete  (x>ntroI  over 
telephone  lines  because  It  bad  taken  posses- 
sion of  than  and  was  operating  tliem  as  a 
governmental  agency.  It  must  fallow  that  In 
such  sph^^  there  would  be  nothing  upon 
which  tbe  state  power  could  be  exerted  ex- 
cept upon  the  power  of  the  United  States; 
that  la,  its  authority  to  fix  rates  for  the  serv- 
ices which  it  was  rendering  through  its  eov- 
emmental  agencies.  The  anomaly  resaltlns 
from  such  conditions  adds  cogency  to  the 
reasons  by  which  in  the  North  Dakota  caae 
the  error  in  presuming  the  continuance  oi 
state  pow»  In  such  a  situation  was  pointed 
out  and  makes  it  certain  that  such  a  resnlt 
could  be  brought  about  only  by  clear  esiwea- 
ston  or  at  least  from  tbe  most  convincing  Im- 
plication. 

This  disposes  of  Uie  case,  but  before  tear- 
ing it  we  observe  that  we  have  not  over- 
looked in  its  consideration  the  references 
made  to  proceedings  in  Cimgress  concerning 
tbe  resolution  at  the  time  of  its  passage,  and 
further,  that  we  have  also  considered  all  the 
suggestions  made  In  the  many  and  volumi- 
nous britfs  Sled  on  behalf  of  various  state 
authorities  and  indlvlduala  having  Interesta 
In  suits  pending  elsewhere,  concerning  the 
construction  of  the  resolution.  In  saying 
this,  however,  we  must  eic^t  suggestions  as 
to  want  of  wisdom  or  necessity  for  conferring 
tbe  power  given,  or  as  to  the  precipitate  or 
uncalled  for  exertion  of  the  power  as  con- 
ferred, from  all  of  which  we  have  turned 
aside  because  the  right  to  consider  them  was 
wholly  beyond  the  sphere  of  Judicial  author- 
ity. 8 
■  In  rlew  of  our  conclusion  we  shall  in  this  S 
case,  as  we  did  In  the  previous  one  and  tor 
the  reasons  therein  stated,  content  ourselves 
with  reversing  the  Judgment  below  upon  the 
merits  with  directions  for  such  further  pro- 
ceedings as  may  be  not  Incdnslstoit  vrttb  this 
opinion. 

And  It  Is  BO  ordered. 

Mr.  Justice  BBANDEIB  dissents. 


A^K~>ogle 


<■•  n.  s.  ui) 

BDBLESON,  Pottmaiter  General,  t.  DEUP- 
CT  at  aL 


No.  1006. 

App«a]  from  the  District  Conrt  of  tli«  United 
SUtea  for  the  Kortheru  Diatiict  of  Illiutua. 

Snit  by  Albert  S.  BurleeoD,  Poatmaater  Oen- 
aral,  againat  Tbomaa  E.  Dempcy  and  othera, 
mambera  at  the  Public  UtlUtlea  Commiaaiou  ol 
Illinoia,  and  Edward  J.  Brundage,  Attorner 
General  of  tbe  Stat«  of  IlliDois,  who  filed  a 
croaa-bill.  From  a  decree  enjoining  the  com' 
plainant,  he  appeala.  Reveiaed  and  remanded, 
wltb  directiona. 

See,  elao,  250  U.  8.  — ,89  Sup.  Ct.  392,  03 
L.  Ed.  — . 

Measra.  Solicitor  General  King,  of  Atlanta, 
Oa.,  and  Henry  S.  Robbina,  of  Chicago,  lit,  for 
appellant. 

Mr.  Raymond  8.  Proitt,  of  Chicago,  UL.  for 
•  Bppelleea. 

■  ■lir.  Chief  Jnatlce  WHITE  delivered  the  opin- 
ion of  the  Court. 

In  a  auit  commenced  by  the  Postmaster  Gen- 
eral, the  members  of  the  Public  UtUittea  Com- 
miaaion  of  Illinoia  and  the  Attorney  General  of 
that  atate  filed  a  croaa-bill  to  enjoin  the  Poet- 
master  General  from  enforcing  telegraph  rates 
which  he  had  directed  to  be  charged  for  aeiricGa 
rendered  orer  liuee  which  were  in  the  poaaession, 
under  the  control,  and  being  operated  b;  the 
United  Statea  under  authority  of  the  resolution 
of  Cougreaa  and  the  proclamation  of  the  Preai- 
dent,  conaiderod  In  the  Dakota  Central  Teleplione 
CaM,  2S0  U.  S.  183,  39  Sap.  Ct  SOT,  63  L. 
Ed.  — ,  thia  day  announced. 

The  theory  of  the  croaa-bill  waa  that  the  Unit- 
ed Statee  In  operating  the  iinea  waa  gorerned  as 
to  Intrastate  rates  by  state  authority  and  could 
not  lawfully  exact  for  such  aerrlcea  rendered 
an7  charges  but  those  which  the  atate  sanction- 
ed. The  court  below  upheld  this  viaw  and  there- 
fore permanently  enjoined  the  Postmaatar  Geu- 
enl  from  charging  any  other  than  the  state 
rates  for  the  intrastate  buslnesa.  The  case  la 
before  tu  on  appeal  tiam  the  decree  to  that  ef- 
fect 

As  there  la  no  difference  In  l^al  principle  aa 
to  the  question  of  power  between  the  Dakota 
Central  Case  and  this,  it  follows  tlut  the  deci- 
sion in  that  case  la  conclusive  here  and  maltes 
certain  the  error  committed  below.  In  this  case, 
therefore,  as  in  that,  ea  a  decree  of  reversal  will 
dispoae  of  every  issue  in  the  case,  it  follows 
that  the  decree  lielow  must  be  reversed  and 
the  case  remanded  for  further  proceedings  not 
Inconsistent  with  thla  opini<». 

And  It  la  so  ordered. 

Hr.  Justice  BBANDEI8  dljsanta. 


oso  n.  8.  US> 
UACLEOD  et  aL  T.  NEW  BNGI.AND  TELE- 
PHONE &  TELEGRAPH  CO. 


Pedtion  by  Frederick  J.  Macleod  and  Everett 
E.  Stone,  constituting  the  Public  Service  Com- 
miaaion  of  Maaaachuaetts,  against  the  New  Eng- 
land Telephone  Ic  Telegraph  Compunj.  On  the 
petition  and  answers,  the  case  was  reserved  for 
the  consideration  of  the  Supreme  Judicial  Court, 
which  dismissed  the  petition  (122  N.  E.  S6T), 
and  petitionera  bring  certiorari.    Affirmed. 

Mr.  William  Haridd  Hitchcock,  of  Boston, 
Maea.,  for  petitionera. 

Mr.  Solicitor  General  King,  of  Atlanta,  Ga., 
for  reapondent. 


•  Ur.  Chief  Justica  WHITE  delivered  the  oi^-  ■ 
Ion  of  the  Court. 
The  petitionera,  compoaing  the  Public  Utilitiea 

CommissioD  of  the  atate  of  MassachusettB,  Sled 
their  bill  against  the  respondent  to  compel  11 
to  enforce  certain  telephone  rates  for  intrastate 
business  established  In  coDformity  to  the  state 
law  and  to  forbid  the  putting  into  effect  of  con- 
flicting rates  Szed  by  the  Postmaster  General 
in  a  schedule  by  bim  established  and  the  en- 
forcement of  which  be  had  ordered. 

On  the  petition  and  answers  the  case  was  re- 
served for  the  coDsideratlon  of  the  Supreme  Ju- 
dicial Court  where  it  waa  finally  decided.  The 
court  In  a  lucid  opinion,  speaking  through  Mr. 
Chief  Justice  Bugg,  having  after  full  conddera- 
tlon  reached  the  conclusion  that  tbe  Postmaster 
General  was  empowered  by  the  law  of  the 
United  Statea  to  fix  the  schedule  of  rates  com- 
plained of  end  that  the  telephone  company  waa 
authorised  by  such  law  to  put  in  effect  and  en- 
force auch  rate*  even  though  in  doing  so  the 
rate  establiahed  by  the  Public  Service  Commia. 
slon  of  the  state  waa  diaregarded,  held  that  tbe  ^ 
suit  waa  virtually  one  against  tbe  United  Statea  1 
wlilch  the  court  was  without  'power  to  enter-? 
nin  and  entered  a  decree  of  diamiaaal  for  want 
of  jurisdiction.  But  the  form  of  tbe  decree  thus 
entered  affects  in  no  way  the  control  and  de- 
cisive result,  upon  every  laaue  in  the  case,  of 
the  ruling  this  day  announced  in  the  Dakota 
Central  Telephone  Case,  250  U.  S.  163,  39  Sop. 
Ct  GOT,  63  L.  Ed.  — .  It  follows,  therefore, 
that  in  this  case  our  decree  must  be  and  la  on* 
of  affirmance. 

Affirmed. 


Mr.  Justice  BRANDBI8  dtssentii 
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STATE  OF  KANSAS  t.  BURLESON,  Port- 
master  OeDerol,  «t  ti. 


No.  31,  Original 

In  Equitf.  Origiaal  bill  br  the  State  of  Kan- 
saB  against  Albert  S.  Burleson,  Postmaster 
General,  aod  the  Saiitbwestem  Bell  Telepbona 
Company.     Bill  dismissed. 

Mr.  Fred  S.  JscksoD,  of  Topeka,  Kan.,  tor 
complainant. 

Mr.  Solicitor  General  Kioc,  of  Atlaota,  Ga., 
a  tor  respondents. 

«  *  Mr.  Cbir^f  Justice  WHITE  delivered  the  opin- 
ion of  tbe  Court. 

Tbe  state  of  Kansas,  invoking  the  original  Ju< 
rlsdiction  of  this  court,  filed  ita  bill  to  enjoin 
tbe  Postmaster  General  from  enforcing  and  the 
defendant  corporation  from  giving  effect  to  a 
■chedule  of  telephone  rates  which  tbe  Postmaster 
General  bad  established  and  which  he  bad  di- 
rected should  be  applied  for  telephone  services 
rendered  on  linea  which  were  In  the  control  and 
lioMeasion  of  the  I'nitpd  Stntos  and  were  being 
operated  as  governmental  agencies  in  virtue  of 
the  resolation  of  Congreas  and  the  proclamation 
of  the  President  referred  to  and  considered  in 
-the  Dakota  Central  Telephone  Case  (jaat  an- 
nounced) 250  U.  3.  163,  39  Sup.  CL  007,  83  L. 
Ed.  — . 

The  defendants.  Insisting  that  tbe  nit  was 
not  in  snbstance  against  an  officer  to  restrain 
the  doing  of  unauthorized  acta,  hut  waa  really 
one  to  prevent  an  oOidal  of  tbe  United  States 
from  discharging  his  duty  under  a  law  of  tbe 
United  States,  both  disputed  the  merits  and 
challenged  the  jurisdiction.  The  case  was  heard 
coin ciden tally  with  the  Dakota  Central  Case  thia 
day  decided.  As  the  ruling  in  that  case  estab- 
lishes the  wsnt  of  foundation  for  the  contention 
made  In  this,  as  to  the  Illegality  of  the  acts  of 
-the  officer  complained  of,  it  followe  also  that 
what  was  stated  In  that  case  as  to  the  form 
■of  onr  decree  ia  likewise  here  controlling  and  for 
the  reasons  there  stated  in  this  as  in  that  case 
■our  decree  must  be  and  la  one  of  dismissal  of 
-the  bill. 

And  it  Is  BO  ordered. 

Hr.  Jtistlce  BRANDEIS  dissents. 


(»0  O.  S.  IN) 

■COSIMERCTAL  CABLE  CO.  t.  BURLESON, 
Postmnster  General,  et  aL 

COMMERCIAL  PAC.  CABLE  00.  t.  SAME. 

-(Argued  March  7,  1919.    Decided  June  9,  1919.) 

Nos.  815  and  816. 

1.  Appeal  afid  Erbob  «=a781[2>—RK view- 
Moot  Case. 
Where,  after  bills  by  cable  companies  to  en- 
join the  Postmaster  General  or  hia  representa- 
tivea  from  interfering  vrith  their  property  under 
prcaidential  prodamatlon  of  November  2,  1918, 


nhereln  the  President,  through  tbe  Postmaster 
General,  assomed  control,  possession,  and  aupei^ 
vision  of  each  and  every  marine  cable  ayatem, 
etc.,  tbe  cable  lines  of  the  complainant  compa- 
nies were  turned  over  to  and  accepted  by  them, 
tbe  casea  became  moot,  and  appeals  from  deereefl 
of  diamisaal  most  be  dismissed,  notwithatandinf 
contentions  by  the  companies  that  an  adjudica* 
tion  of  their  rights  naa  necessary  to  prevent 
future  encroacliments. 

2.  Appeal  and  Ebbob  ^=>801(1)— Rivikw— 
Moot  Cabb. 
Where  bills  by  tbe  complainant  cable  oom- 
paniea  to  enjoin  the  Postmaster  General  or  hta 
repreaentadvea  from  interfering  with  their  prop- 
erty pursuant  to  presidential  proclamation, 
whereby  the  President  assumed  control,  poaaea 
sion,  and  supervision  of  marine  cable  systenis, 
etc,  were  diamisacd,  and  pending  appeal  from 
the  decrees  of  dismissal  the  property  was  re- 
turned to  the  companies,  thus  making  the  cases 
moot  and  necessitating  dismissal  of  tbe  appeals^ 
tbe  original  decrees  dismissing  the  bills  ought 
not  to  be  allowed  to  stand,  but  should  be  m- 
vened,  and  the  causes  remanded,  with  dlrectlona 
to  set  adde  the  decrees  and  substitute  decree* 
dlamisainy  the  bills  without  prejudice. 

Appeals  from  tbe  IHatrlct  Goart  of  tbe 
United  Statea  for  tbe  Soutbera  Dlstrfct  Vt 
New    Tork. 

Bllla  by  tbe  Commercial  Cable  Company 
and  by  tbe  Commercial  Pacific  Cable  Com- 
pany against  Albert  S.  Bnrleson  and  New- 
comb  Carlton.  On  motion  of  defendants,  tbe 
bills  were  dismissed  (255  Fed.  99),  and  com- 
plainants appeal.  Decrees  reversed,  sod 
causes  remanded,  wltb  directions  to  set  aside 
the  decrees  and  substitute  decrees  dismiss- 
ing the  bills  without  prejudice. 

Mr.  Ctaarlea  E.  Hugbee,  of  New  York  Ct^, 
for  appellants. 

Mr.  SolldtoT  Graieral  King,  of  Atlanta, 
Ga.,  tor  appellees. 

! 

*Mr.  Cblef  Justice  WHITE  delivered  tbe* 
opinion  of  tbe  Court. 

By  virtue  of  tbe  Joint  Resolution  of  July 
18,  1918  (40  Stat  904,  c  1S4  [Comp.  St.  l&ia, 
I  3115% X,  appendix]),  considered  In  the 
Dakota  Central  Telephone  Case,  250  U.  S.  16S, 

39  Sup.  Ct  C07,  63  L.  Ed. ,  decided  June 

2,  1919,  the  President,  by  proclamation  dated 
November  2, 19^8  (Sess.  Iaws  SStb  Cong.,  2d 
Sess,,  part  2,  "Proclamations,  1918,"  p.  228), 
assumed  control,  possession,  and  supervision 
"of  each  and  every  marine  cable  system  and 
every  part  thereof  owned  or  controlled  and 
operated  by  any  company  or  companies 
organized  and  existing  under  the  laws  of 
the  United  States,  or  any  state  thereof." 

As  In  tbe  case  of  tbe  telephone  lines,  tbe 
proclamation  conferred  autborlty  upon  tbe 
Postmaster  General  to  carry  out  its  provl- 
Blons.  In  the  name  of  tbe  President,  tbe 
Postmaster  General  then  took  possession  and 
asanmed  control  of  tbe  cable  Unes  owned  or 
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under  tbe  control  of  the  two  companies  wblcb 
■re  ap[>e11antB  on  these  records.  The  com- 
pknles  thereupon  flied  their  bills  in  the  court 
below  to  enjoin  the  Postmaster  Qeneral  or 
hla  representatives  from  Interfering  with 
their  property  because  (1)  under  the  cir- 
cumstances alleged  tbe  President  had  no 
power  to  take  possession  and  control  of  the 
cable  lines;  (2)  if  he  had  such  power,  be 
was  not  Justified  In  exerting  it  under  the 
condiUouB  stated;  and  (3)  as  tbe  result  of 
tbe  failure  to  provide  adequate  compensa- 
tion, the  taking  of  tbe  cable  lines  was  void 
for  repugnancy  to  the  Constitution.  Tbese 
propositions  were  based  upon  elaborate  aver- 
ments concerning  the  subject-matter.  On 
motion  of  the  defendant  the  bills  were  dis- 
missed for  want  of  equity.  Tbe  court  held 
that  as  under  the  Acts  admitted  the  flrst 
two  propositions  raised  no  question  of  power, 
but  only  charged  a  wrongful  exercise  of  a 
discretion  vested,  they  stated  no  ground  for 
relief  as  the  subject  was  not  Justiciable,  and 
6  that  as  to  the  third  proposition  there  was 
•  no  equity  la  the  bill  becauiie  the  pro*vlsloa 
made  for  compensation  met  tbe  constitutional 
requirement. 

11]  By  appeals,  the  cases  were  brought 
tiere  and  were  argued  and  submitted  In 
Marcb  last.  While  they  were  under  advise- 
ment the  United  States  directed  attention 
to  the  fact  that  by  authority  of  the  President 
all  tbe  cable  lines  with  which  the  two  cor- 
porations were  concerned,  and  to  which  the 
bills  related,  had  been  turned  over  to  and 
had  been  accepted  by  the  corporations,  and 
the  Government  hence  bad  no  longer  any 
interest  in  the  controversy.  As  the  result  of 
submitting  an  Inquiry  to  counsel  as  to  wheth- 
er the  cases  had  become  moot,  that  result  Is 
admitted  by  tbe  United  States,  but  la  a  meas- 
ure Is  disputed  by  the  appellants  for  the 
following  reasons:  First,  It  is  said  that  as 
the  taking  over  of  the  lines  by  the  President 
was  wholly  unwarranted  and  without  any 
public  necessity  whatever,  there  is  ground 
to  fear  tbat  they  may  again  be  wrongfully 
taken  unless  these  cases  now  proceed  to  a  de- 
cree condemning  the  original  wrong;  and, 
second,  that  although  it  Is  true  that  during 
the  operation  of  the  property  while  under  the 
control  of  tbe  Government  all  the  revenues 
derived  from  it  were  separately  kept  and 
have  been  returned  to  Uie  owners  of  tbe 
property — a  result  which  flnandally  Is  sat- 
isfactory to  them^nevertheless,  unless  there 
Is  a  decree  In  this  case,  tbe  owners  can  feel 
no  certitude  that  the  revenues  may  not  be 
claimed  from  tbem  by  the  United  States  In 
the  future. 

[1]  But  we  are  of  opinion  that  tliese  antic- 
ipations of  possible  danger  afford  no  bosls 
for  the  euKgestlon  that  tbe  cases  now  present 
any  possible  subject  for  Judicial  action,  eud 
hence  It  results  tliot  they  are  wholly  moot 
and  most  be  dismissed  for  that  reason.     In 
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giving  effect,  however,  to  ttiat  conclusion, 
we  are  of  opinion  that  tbe  decree  below, 
wblch  in  substance  rejected  the  rights  as- 
sNted  by  tbe  complainants,  ought  not  to  Im 
allowed  to  stand,  but  on  tbe  contrary,  fol-  ^ 
lowing     tlie     well     established     precedents! 
(United   'States  v.   Uomburg-Auierlkaniscbe  • 
Co.,  239  U.  S.  468,  36  Sup.  Ct.  212,  60  L.  Ed. 
387;     United     States    v.     American-Asiatic 
Steamship  Co.,  242  U.  S.  637,  37  Sup.  Ct.  233, 
ei  L.  Ed.  47S).  the  decrees  below  should  be 
reversed    and   tbe   cases    remanded   to    the 
lower  conrt,  with  directions  to  set  aside  tbe 
decrees  and  to  substitute  decrees  dismissing 
the  bills  without  prejudice  and  without  costs, 
because  tbe  controversy  which  they  involve 
has  become  moot  and  la  no  longer  therefore  a 
subject  appropriate  for  Judicial  action. 
And  It  is  so  ordered. 


(W)  U.  a  Ml) 
LOUISVILLE  ft  N.  R.  CO.  v.  WESTERN 
UNION   TELEGRAPH   CO.     (two  cases). 


Noe.  179.  24S. 
1.  JnnoiRnT  «=s82a(l)  —  CoHOi.DSiT>m8a 

— ^TATK    AHO    FEDIRAI.    CoUBTS. 

So  far  as  bill  i&  federal  court  by  railroad 
company  against  telegraph  company  to  have 
state  Judsmenti  of  condemnBtlon  decreed  void 
alleges  a  failure  to  comply  with  state  laws,  do- 


2.  CoNSTiTDTioNAL  Law  «s»281  —  Buinxht 
DouAiN  ^=3167(2)— Due  Pbocess— HEAoino 

— CONDBUNATION    PBOCBEDIHO. 

One  whose  property  is  sought  to  be  con- 
demned cannot  complain  of  not  being  given  a 
hearing  on  the  right  to  condenin,  because  re- 
ferred for  that  hearing,  nnder  state  law.  to  a 
different  suit  from  that  in  which  the  value  of 
the  property  is  fixed. 

3.  CoUBts  <e=>3S6(ll)  —  Fedibai.  Coitbtb  -~ 
RioHTs  UtfDEB  State  Statute. 

Whether  under  a  Btate  law  a  right  of  way 
can  be  condemned  tor  maintaining  an  exietlng 
telegraph  line.  tberetnForc  maintained  under  a 
contract,  which  baa  terminated,  or  only  for  a 
new  line,  is  for  the  state  court  to  decide. 

4.  GoKBTiTunoNAL  LAW  4=»281— Due  Pbo- 

CESS    —    EUIITERT    DOHAin    FBOCEEDHTaB  — 

PoBTpontso  DiscusBioK. 
No  confltitutianol  right  under  the  Fonrteentb 
Amendment  Is  infringed  when  the  state  court  In 
suit  to  have  a  jndgment  of  condemnation  for 
telegraph  line  along  a  railroad  held  void,  on  the 
ground  tbat  tbe  state  law  allows  condemnatlDn 
only  tor  a  new  line  and  that  tbe  company  want- 
ed tbe  right  for  an  old  line,  postpones  discus- 
sion till  attempt  ia  made  to  use  it  for  the  old 
line ;  the  judgment  of  condemnation  bung 
right  on  Its  face. 
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5.  CoHBTmrnoMAi.  Law  «=>2S1— Due  Pro- 
cess—JnoauBNT—DEBCBiPrton  or  RiOHT 

CotrDIUNED. 
Description  Ln  jndgment  of  condcmnatian 
for  telegraph  line  aJong  railroad  right  of  wa;, 
sadifring  the  st&te  law  under  state  dedsions, 
though  not  fixing  exact  location  of  line,  the 
judgment  allowing  onl;  ooe  line,  end  requir- 
ing it  to  be  where  it  will  not  interfere  with  use 
of  railroad,  and  to  be  subject  to  agreement  Id 
petition  to  change  Iti  location  if  required  by 
change  in  tracks,  is  not  bad  under  die  Four- 
teenth Amendment. 

6.  Teleobaphs  aud  Telefhoiteb  ^=>11   — 
AuiNo  Intebstate  Bailroads— Statutoe< 

PBBUIBaiON. 

Assent  to  acquisition,  bf  condemnation  un- 
der Btate  laws,  of  right  foe  telegraph  line  along 
right  of  WB7  of  interatate  railroad,  as  againat 
objection  of  Interference  with  Interstate  com- 
merce, ia  given  b;  Act  July  24,  1S6S  (Comp. 
St.  f  10072). 

7.  CoOBTS    «=bS22— pRioBiTT    or   Jdeisdio- 
Tio  N— I  lUvscTtom. 

Whilo  it  stands,  injunction  to  maintain 
StatDB  quo.  Issued  br  district  court  of  one  cir- 
cuit against  railroad  company  Interfering  with 
telegraph  wires,  precludes  contrary  action  la 
diatrict  court  <^  another  circuit. 

Appeal  from  the  United  Statsa  Circuit 
Court  of  Appeala  for  the  Fifth  Circuit 

la  Error  to  the  Supreme  Court  of  the  State 
of  MlaaisalppL 

Tn'o  sulta  b^  the  Louisville  &  Nashville 
Rallrond  Companr  against  the  Western  Un- 
loD  Telegraph  Company,  one  In  state  court, 
and  the  other  In  federal  Diatrict  Court  In 
tbe  first  case,  on  appeal  to  the  Supreme 
Court  of  Mlsalaalppl,  there  was  a  decree  for 
defendant  (107  Mlsa.  626,  6D  South.  650),  and 
plaintiff  brings  error.  In  the  wcond  case,  de- 
cree dismissing  bill  was  afflmied  b;  the  Cir- 
cuit Court  of  Appeala  (233  Fed.  82,  147  C.  a 
S  A.  1S2),  and  plaintiff  appeals.    Affirmed. 

*  'Messrs.  Gregory  L.  Smith,  of  Mobile,  Ala., 
and  Henry  L.  Stone  and  Edward  S.  Jonett, 
both  of  Louisville,  Ey.,  for  appellant  and 
plalutltF  In  error. 

Mr.  Rush  Taggart,  of  Louisville,  Ky„  foi 
appellee  and  defendant  In  error. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court. 

Tliese  Bults,  the  earlier  begun  in  the  Dis- 
trict Court  of  tbe  United  States,  tbe  later  in 
a  court  of  the  State  of  Mississippi,  are  bills 
in  eqnlty  containing  the  same  allegations  and 
seeking  the  aame  relief.  They  both  seek  a 
decree  that  State  Judgments  of  condemnation 

Sby  emleut  domain,  giving  to  the  telegraph 
company  the  right  to  erect  Its  poles  along 

*  the  railroad's  right  of  way  across  the  'State 
of  Mississippi,  are  void.  The  State  case  was 
decided  first  and  was  In  favor  of  the  defend- 


ant in  error.  Western  Union  Tel.  Co.  v. 
Louisville  &  y.  R.  Co.,  107  Mlas.  626.  6& 
South.  650.  Then  In  the  District  Court  tbe 
telegraph  company  pleaded  the  State  decree 
as  a  conclusive  adjudication  and  moved  tbat 
the  bin  and  a  supplemental  bill  be  dismissed. 
Against  the  supplemental  bill  it  also  set  up 
an  injunction  In  Its  favor  granted  by  anoth- 
er Court  of  the  United  States,  reported  In 
Western  Union  Tel.  Co.  v.  LoulsrOle  &  N.  R. 
Co.  {D.  C.)  201  Fed.  948,  and  207  Fed.  1,  124 
C.  C  A.  5T3.  The  bills  were  dismissed  upon 
both  grounds.  233  Fed.  82,  147  C.  C.  A.  152. 
The  constitutional  questions  raised  are  pre-' 
sented  equallv  in  the  State  case  and  as  we 
shaU  deal  with  them  under  that,  107  Ulss. 
^6,  65  South.  650,  it  may  be  assumed,  sub- 
ject to  those  questions,  that  the  other  decl- 
Bion  was  right,  as  we  see  no  reason  to  doubt 

(1-4]  The  Mississippi  proceedings  In  emi- 
nent domain  are  limited  In  their  effect  to  de- 
termining the  amount  of  damages  to  be  paid. 
If  tbe  right  to  condemn  Is  disputed  that  Is 
left  to  be  decided  by  a  suit  tn  eqaity.  Vine- 
gar Bend  Lumber  Co.  v.  Oak  Qrove  &  George- 
town R.  R.  Co.,  89  Miss.  84,  105-107,  110,  113, 
43  South.  292.  'Hie  railroad  company  resort- 
ed to  such  a  bill  In  tbls  case.  So  far  as  It 
alleged  a  failure  to  comply  with  the  State 
laws  the  State  decision  la  conclusive  against 
it,  and  of  course  It  cannot  complain  of  not 
being  given  a  hearing  simply  because  It  la  re- 
ferred for  that  hearing  to  a  different  Bult 
from  that  In  which  the  value  of  the  property 
Is  fixed.  The  separation  Is  familiar.  United 
States  V.  Jones,  109  U.  S.  613.  619,  3  Sup.  Ct. 
346,  27  L.  Ed.  1016.  Passing  these  matters 
by,  the  first  contravention  of  the  Fourteenth 
Amendment  alleged  Is  that  under  the  Mis- 
sissippi laws  the  right  could  be  taken  only 
for  a  new  line,  whereas  tbe  bill  avers  that 
the  telegraph  company  wanted  the  right 
not  for  a  new  line  but  for  the  purpose  of 
maintaining  an  existing  line  that  it  had 
maintained  theretofore  under  a  contract  with 
the  railroad  now  brought  to  an  end.  To_ 
this  the  Supreme  Court  replied  that  the  § 
Judgments  being  'right  upon  their  face,  If  the  * 
telegraph  company  attempted  to  nae  them  to 
maintain  an  existing  line  Instead  of  a  new 
one  its  rights  could  be  determined  when  the 
attempt  was  made.  The  Fourteenth  Amend- 
ment knows  no  difference  between  the  two 
purposes,  and  the  extent  to  which  the  tele- 
graph company  is  confined  to  one  of  them 
under  the  State  laws  is  for  the  State  court  to 
decide.  No  constitutional  right  is  Infringed 
when  the  Slate  court  postpones  discussion 
until  the  attempt  la  made.  The  decree  as 
well  as  tbe  opinion  saves  the  railroad's  right 
In  that  event. 

[i]  It  Is  argued  tbat  the  Judgments  ai« 
void  because  they  do  not  fix  tbe  exact  loca- 
tion of  the  telegrapb  poles  within  the  Qieet- 
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fled  Tight  of  way.  But  th^  allow  onlT  one 
line  of  poles  to  be  Bet  up,  and  require  it  to  be 
erected  "In  Buch  maimer  aod  at  such  dis- 
tance from  defendant's  (tbe  railroad's)  track 
as  In  no  way  to  Interfere  wltb  the  operation 
ot  trains  of  said  defendants,  or  wltli  any 
proper  and  legitimate  uae  thereof  by  de- 
fendants, or  the  use  by  any  telegraph  or 
telephone  company  now  existing  thereon, 
and  so  as  not  to  be  dangerous  to  persons 
or  property,  and  subject  to  all  the  stlpu- 
latlons  and  agreements  In  aald  petition  con- 
tained." Tbe  petition  contains  a  agree- 
ment that  If,  after  the  erection  of  the  poles, 
etCq  "It  should  become  necessary  for  the  said 
defendant  to  changei  the  location  of  Its 
tracks,  or  construct  new  tracks,  or  side  tracks, 
where  the  same  do  not  now  exist,  and  for 
audi  purpose  to  use  or  occupy  that  portion 
of  said  right  of  way  on  which  petitioner's 
poles  are,  or  may  be  set,  cross  arms  placed 
thereon  and  vires  strung,  your  petitioner 
will,  at  Its  own  expense  upon  reasonable  no- 
tice from  said  defendants,  remove  said  poles, 
cross  arms  and  wires  to  sudi  other  point,  or 
points,  on  said  defendant's  right  of  way  as 
shall  be  designated  by  said  defendant." 
This  agreement  is  binding.  Mobile  k  Ohio 
B.  B.  Oo.  T.  PosUl  Telegraph  Cable  Co.,  76 

gUIss.  731,  762.  753.  26  South.  370.  45  L.  R.  A. 

2223.  Tbe  description  has  been  held  to  satisfy 
Dm  requirements  of  'State  law  and  it  would 
be  aEtravagont  to  say  that  the  Fourteenth 
Amendment  made  it  twd. 

[I]  It  U  contended  that  the  State  had  no 
power  to  condemn  for  the  use  of  the  tele' 
graph  company  any  part  of  the  r^ht  of  way 
of  an  interstate  road  or  bridge  over  naviga- 
ble waters.  Support  for  the  argument  is 
sought  in  Western  Union  Telegraph  Co.  v. 
Pennsylvania  R.  R.  Co.,  1&5  u.  S.  640,  26 
Sup.  Ct.  133,  49  L.  Ed.  312.  1  Ann.  Cas.  617. 
That  case  shows,  to  be  sure,  that  the  Act  of 
Inly  24. 1866,  c.  230, 14  SUt  221,  S.  3.  |  S263 
(Comp.  St  1 10072).  purporting  to  grant  to  any 
telegraph  company  the  right  to  construct  and 
maintain  lines  along  the  post  roads  of  the 
United  States  and  to  cross  navigable  streams, 
did  not  of  Itself  give  the  right  to  appropriate 
private  property.    But  it  equally  shows  that 


SIS 

Congress  gave  Its  assent  to  the  acqnlsiUcat 
of  such  rights  In  post  roads  by  any  meana 
otherwise  proper,  as  against  any  objection 
that  It  was  an  Interference  with  interstate 
commerce,  and  such  is  the  Implication  of  the 
cases.  "State  aoverelgnty  under  the  Consti- 
tutlon  is  not  interfered  vrlth."  Fensacola 
Telegraph  Co.  v.  Western  Union  Telegraph 
Co..  90  U.  S.  1,  12,  24  L.  Ed.  70S;  Western 
Union  Telegraph  Co.  t.  Richmond,  224  U.  S. 
160,  160,  32  Sup.  CL  449.  66  I*  Gd.  710; 
Western  Union  Telegraph  Co.  v.  Louisville  & 
Nashvlllo  R.  R.  Co.,  207  Fed.  1,  11,  12,  124 
C.  C.  A.  573.  The  present  decision  Is  enough 
to  establish  that  the  condemnation  followed 
the  State  law.  See  also  Cnmberland  Tel» 
phone  &  Telegraph  Co.  t.  Yazoo  &  Missis- 
sippi Valley  R.  R.  Co.,  90  Miss.  686,  44  South. 
166.  No  act  of  Congress  prevents  the  State 
proceedings  having  their  Intended  effect. 

[7]  We  think  it  unnecessary  to  deal  wltb 
the  scmewhat  meticalous  objections  to  the 
form  in  whli^  the  Mlsalsalppl  decree  was 
pleaded  and  proved  In  the  District  Court  or 
to  repeat  the  answer  of  tlie  defendant  In  er- 
ror to  the  contention  that  if  proved  it  was 
not  an  adjudication.  If  the  bill  in  the  Dl»> 
trict  Court  had  not  been  disposed  of  by  the 
State  decree  It  would  be  dismissed  under  our_ 
present  decision.  Two  days  before  the  ai>-! 
swer  setting  up  tie  'State  decree  the  mil-* 
load  flled  a  supplemental  bill  alleging  that 
the  telegraph  company  bad  no  longer  anr 
rights  except  under  the  condemnation  pro- 
ceedings but  that  It  still  was  using  its  old 
line.  The  telegraph  company  pleaded  In  re- 
ply an  Injunction,  mentioned  above,  granted 
by  another  Court  of  the  United  States,  for- 
bidding the  railroad  to  interrupt  tlie  tele- 
graph In  the  use  of  Its  wires  upon  the  rail- 
road's right  of  way.  the  declared  puriH)se  be- 
ing to  preserve  the  statue  quo  for  a  certain 
time,  or  until  the  condemnation  could  be  ca^ 
ried  out.  207  Fed.  1,  5,  124  C.  0.  A.  673. 
If  for  any  reason  the  supplemental  bill  does 
not  fall  with  the  bill  this  earlier  action  In 
the  Sixth  Circuit  (while  It  stands,  see  292  Fed. 
29,  164  C.  C.  A.  141),  properly  was  regarded 
as  precluding  contrary  action  In  the  Ilfth. 

Decrees  affirmed. 
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Courts  ♦=»290— Jobisdictioit— Suit  Aubino 
Ukdeb  pATinr  Laws. 
Suit,  u  BbowD  by  bill,  beinc  merel;  (or 
royftlUea  based  on  contract,  and  not  utoItIds 
construction  of  poteaC  laws,  is  not  one  arta- 
lug  uDdcr  the  pateDt  laws,  so  as  to  give  Dis- 
trict Court  JuriBdiction  under  Judicial  Code,  | 
24,  par.  7  (Comp.  St.  |  991),  UiouBb  leas  tban 
113,000  Is  claimed. 

Appeal  from  tbe  District  Court  of  the 
TTnlted  States  for  tbe  Soutbem  District  oC 
Now  Xork. 

Sntt  b;  William  B.  Odell  SEalnst  tbe  T. 
0.  Fanisvrortti  Company  and  anotber.  Bill 
dismissed  (2G7  Fed.  101),  and  plaistifl  ap- 
peals.    Affirmed. 

Mr.  Samael  B.  Darby,  of  New  York  City, 
for  aniieUaDt 

Mr.  Edmund  H.  Parry,  of  Wasblnston, 
D.  O.,  for  appellees. 

I 

*  *Mr.  Justice  GLABKB  delivered  tbe  opin- 
ion of  tbe  Court 

Tbls  is  an  appeal  from  a  decree  of  tbe 
District  Court  for  the  Southern  District  of 
New  Tork,  dlsmlsaine  plaintiff's  (appellant'e) 
bill  for  want  of  Jurisdiction. 

The  District  Court  certifies;  Tbat  the  case 
was  beard  on  tbe  bill  of  complaint  and  a 
motion  by  tbe  defendants  to  dismiss  for 
want  of  Jnrisdlctlon,  that  tbe  court  ruled 
that  tlie  canse  of  action  stated  In  the  bill  Is 
an  action  on  a  contract  and  Is  not  a  suit  aris- 
ing under  the  patent  laws  of  the  United 
States,  and  that  the  bill  was  dlauiissed  for 
want  of  Jurisdiction,  solely  because  It  showed 
on  its  face  that  the  matter  in  controTeray  la 
less  than  93.000. 

Tbe  bill  shows  the  requisite  diversity  of 
citlsenslilp  to  give  the  court  Jurisdiction,  but 
tbe  amount  claimed  Is  only  (l.SOO,  and  there- 
fore it  did  not  have  Jurisdiction  (Jndlcial 
Code  [Act  March  8,  1911,  c.  231]  f  24,  par.  1, 
86  Stat.  lOSl  [Comp.  St.  |  9911).  unless  the 
case  Is  one  arising  under  tbe  patent  laws  of 
the  United  States. 

The  contention  of  the  appellant  Is  that  the 
suit  Is  one  for  infringement  of  a  patent  and 
arises  under  tbe  patent  laws,  and  that  there- 
fore the  Court  had  Jurisdiction,  regardless  of 
the  amount  Involved,  Judicial  Code,  )  24, 
par.  7. 

The  allegations  of  tbe  bill  are:  Tbat  the 
plaintiff  was  an  Inventor  of  a  new  and  use- 
ful "steam  trap,"  upon  wblcb  he  was  granted 
letters  potent  No.  837,711 ;  that  on  Septem- 
ber 8,  1914,  be  made  a  grant.  In  writing,  to 


one  at  tbe  defendants,  to  wbldi  tbe  othv  d» 
fendant  succeeded,  of  tbe  "sole  and  ezdo- 
slve  right  to  manufacture  and  sell  all  appA- 
ratuB  covered  by  the  patent,"  •  •  •  "during 
the  whole  term  of  said  patent,"  and  that  on 
tbe  same  date  the  defendant,  assignee  of  the 
patent,  agreed  in  writing  to  pay  plaintiff.  In 
addition  to  tbe  sum  paid  for  tbe  assignment, 
(100  within  six  months,  and  a  royalty  there- 
after of  {5  upon  each  "apparatus"  sold  until  ^ 
there  should  be  received  on  acconnt  of  such  3 
royalties  the  sum  of  Sl,SO0.  It  is  fur'ttaer  • 
alleged  tliat  the  defendants  had  sold  a  large 
number  of  patented  "steam  traps,"  but  had 
accounted  and  paid  for  the  sale  of  only  fire, 
end  that  they  pretend  that  the  others  which 
they  are  manufacturing  and  selling  are  not 
covered  by  tbe  letters  patent  granted  to  the 
plaintiff,  and,  finally,  that  the  legal  title  to 
the  patent  Involved  Is  held  by  the  defend- 
ants to  use,  and  pay  for  the  use  of,  tbe  In- 
vention  according  to  the  terms  of  the  written 
contract  of  September  8,  1914. 

The  prayer  Is  for  a  discovery  of  tbe  num- 
ber of  "steam  traps"  covered  by  the  patent 
which  the  defendants  bare  sold  and  tor  a 
decree  that  they  "account  for  and  pay  over 
to  your  orator  the  amount  of  royalties  there- 
on, whlcb  tbe  defendants  are  required  to  do 
nnder  the  agreement  herein  referred  to,"  and 
for  tbe  costs  of  suit 

Thus,  neither  the  allegations  nor  tbe 
prayer  of  the  bill  alms  at  annulling  or  even 
modifying  either  tbe  assignment  of  the 
patent  or  tbe  contract  on  account  of  tbe 
breach  of  the  latter,  but  oo  the  contrary, 
plainly,  the  case  Intended  to  be  stated,  Is 
one  to  enforce  the  contract  and  collect  tbe 
royalties  stipulated  In  it.  Infringement  of 
the  patent  Is  not  alleged,  but,  on  the  con- 
trary, a  completed  grant  and  assignment  of 
the  legal  title  to  it  Is  pleaded,  sufficient  on 
its  face,  while  onmodlSed,  to  disable  tbe 
plaintiff  from  maintaining  a  suit  for  any  In- 
fringement subsequent  to  the  date  of  sutA 
assignment 

To  constitute  a  suit  under  tbe  patent  laws 
the  "plaintiff  must  set  up  some  right,  title  or 
Interest  under  tbe  patent  laws,  or  at  least 
mate  it  appear  tbat  some  right  or  privilege 
will  be  defeated  by  one  construction,  or  sus- 
tained by  the  opposite  construction,  of  these 
laws."  Pratt  v.  Piiris  Gnsllght  &  Coke  Co., 
168  U.  8.  255,  2Q9,  18  Sup.  Ct  62,  64  (42  L. 
EM.  456). 

The  party  who  brings  suit  is  "master  to 
decide  wbat  law  he  will  rely  upon,"  and  tbe 
allegations  of  bis  bill  are  the  evidence,  or 
tbe  expression,  of  his  decision,  upon  wblcbj 
tbe  courts  must  act  In  determining  the  queM 
tlon  of  "their  Jurisdiction.  Tbe  Fair  v. 
Kobier  Die  &  Specialty  Co.,  228  U.  S.  22,  33 
Sup.  Ct.  410.  57  L.  Ed.  716;  Healy  i.  Sea 
Gull  Specialty  Co..  237  U.  S.  479,  35  Sup.  Ct 
658,  58  L.  Ed.  1056. 
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It  la  too  dear  for  dlscnsalon  tbat  the  nae 
stated  in  the  bill  to  a  salt  for  royalties  based 
on  the  contract,  and  not  at  all  Involving  the 
constmctlon  of  any  law  relating  to  patents. 
It  has  been  often  decided  by  tlila  court  that 
snch  a  suit  la  not  one  arising  under  the  patent 
laws,  and  Bince  leas  than  the  requialte  Juris- 
dictional amount  is  claimed  the  Dlatrlct 
Court  did  not  err  in  dismissing  the  bllL 
Wilson  V.  Sandtord,  10  How.  99,  13  L.  Ed. 
844;  Dale  Hie  Mfg.  Co.  v.  Hyatt,  126  U.  S. 
46.  8  Sup.  CL  756,  31  L.  Ed.  683 ;  Albright  t. 
Teas,  106  U.  S.  613,  1  Sup.  CL  650,  27  L.  Ed. 
295;  Excelsior  Wooden  Pipe  Co.  v,  Padflc 
Bridge  Co.,  185  D.  S.  282,  22  Sup.  CI.  6S1,  46 
li.  Ed.  910;  Brlggs  v.  United  Shoe  Machinery 
Co.,  239  U.  S.  48,  36  Sup.  Ct.  6,  60  L,  Ed.  138. 

The  decree  of  the  District  Court  must  be 

Affirm  pd> 


(2»  U.  a.  47S) 

TEXAS  &  P.  RT.  CO.  et  i 
WOOD. 


1.  CASBIKBa    #=>219(8)— IKTZBSTAIK    Tbamb- 

porahon— Bills  of  L&dino. 
Doder  tbe  Carmack  Amendraent  (Comp.  St. 
if  8604a,  8e04aa),  a  bill  of  lading  on  an  inter- 
■tate  ihipment  of  live  stock  Issued  by  the  ini- 
tial carrier  is  binding  on  the  shipper  and  all 
coiin«ctiiig  carrier*.  Just  as  the  rate  properl; 
filed  by  the  initial  carrier  Is  blDding  on  tbem; 
BO  connecting  carriers,  thongh  they  insisted 
as  a  condition  of  carrying  the  shipment  further 
that  the  shipper  accept  and  sIku  a  new  bill  of 
lading,  may  rely  on  a  prorlsion  in  the  original 
bill  of  lading  limiting  tbe  time  for  action, 
though  the  bills  they  issued  contained  □□  such 
limitation.  (Per  the  Chief  Justice,  Mr.  Jus- 
tice Braudeis,  Mr.  Justice  Holmes,  snd  Mr. 
Justice  DayJ 

2.  Casbierb  $=9218(1)  —  Cabbiaoe  ot  Litx 
Stock— TiuE  fob  Sun^-LiuiTATion. 

A  provision  In  a  tbrongh  bill  of  lading  Is- 
sued for  the  interstate  shipment  of  live  stock, 
barring  any  action  for  damages  unless  suit 
should  be  brought  within  six  months  after  loss 
occurred,  is  rensonable  and  should  be  enforc- 
ed. (Per  the  Chief  Justice.  Mr.  Justice  Bran- 
deis,  Mr.  Justice  Hmmes,  and  Mr.  Justice  Day.) 
S.  Cebtiosabi    ^=71— Costs— PBiNTiHa   Uh- 

NECESSABT  Mattes  in  iIgcogd. 
Under  rule  8,  J  1  (32  Sup.  Ct  vi),  petition- 
er irili  be  required  to  pay  the  entire  expenses 
of  printing  a  lengthy  transcript,  wliere  most 
of  tbe  matter  which  was  included  in  it  at  the 
instance  of  petitioner  was  clearly  not  required 
for  proper  preHcntBtion  of  tbe  question  sub- 
mitted. (Per  the  Chipf  Justice,  Mr.  Justice 
Brandeis,  Mr,  Justice  Holmes,  and  Mr.  Justice 
Day.) 

Hr.  Justice  McKenns,  Mr.  Justice  Pitney,  and 
Hr.  Justice  Clarse  dissent,  while  Mr.  Justice 


McReynoldB  and  Mr.  Justice  Tan  Devanter  eoB' 
cur  in  the  result,  but  do  not  assent  to  Ut« 
grounds  on  which  It  is  bssed. 

On  Writ  of  Certiorari  to  the  Cottrt  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
District  of  the  SUte  of  Texas. 

Action  by  B.  Leatherwood  against  the 
Texas  &  Pacillc  Hallway  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  of  Texas. 
A  Judgment  for  plalntlfF  was  adlrmed  by  the 
Court  of  Civil  Appeals,  and  that  court  having 
denied  rehearing  and  declined  to  certify  to 
the  Supreme  Court  of  Texas,  defendants^ 
bring  certiorari. 


"Messrs.  George  Thompson  and  J.  H.  Bar- 
wise,  Jr.,  both  of  Ft  Worth,  Tex.,  for  peti- 
tioners. 

Mr.  D.  T.  Bomar,  of  Ft  Worth,  Tex.,  for 
respondent. 

Mr.  Justice  BHANDEIS  announced  the 
judgment  of  the  Court,  and  delivered  the  fol- 
lowing opinion : 

l.eatberwood  made,  in  1913,  a  shipment  of 
horses  from  Watrous,  N.  M.,  to  Waco,  Tex., 
over  four  connecting  railroads.  Tbe  initial 
carrier  gave  blm  a  tbrongh  bill  of  lading 
which  contained  a  provision  barring  any  ac- 
tion for  damages  anlesa  suit  was  brought 
within  alx  months  after  the  loss  occurred. 
When  the  horses  reached  the  lines  of  the  T^- 
as  &  Padflc  Railway  and  of  the  Missouri, 
Kansas  &  Texas  Railway,  each  of  these  com- 
panies Insisted,  as  a  condition  of  earning 
tbem  further,  that  Leatherwood  accept  and 
sign  a  new  bill  ot  lading  covering  the  ship- 
ment over  Its  line,  and  he  did  so. 

In  1015  he  brought  suit  In  a  state  court  ot 
Texas  for  injur;  to  the  horses  while  In  trans-  a 
it  on  the  lines  of  those  two  companies.  The  9 
bills  of  lading  Issued  by  them  did  *uot  con- 
tain the  provision  requiring  suit  to  be  brought 
within  six  months ;  but  the  carriers  set  up 
as  a  defense  the  provisions  to  that  effect  con- 
tained In  the  original  bill  of  lading,  contend- 
ing that  under  tbe  Carmack  Amcnilmcnt  (Act 
of  June  29,  1006,  c.  3501.  84  Stat  684,  S95 
[Comp.  St  g!  6(!04a,  8604Ba1)  all  connecting 
carriers  were  bound  by  its  terms  and  that 
tbe  later  ones  issued  by  themselves  were  of 
no  legal  effect.i  The  trial  court  denied  this 
contention,  and  ruled  as  matter  of  law  that 
the  carriers  could  not  rely  upon  the  provision 
In  the  Initial  bill  of  lading.  Judgment  was 
entered  for  tbe  plaintiff  and  affirmed  by  the 
Court  of  Civil  Appeals.  On  June  2,  1017, 
that  court  denied  a  rehearing  and  declined  to 
certify  to  the  Supreme  Court  of  Texas  the 
questions  involved.    The  case  comes  here  on 

*  Tha  rlgbts  ol  tbe  partlu  are  not  affected  by  the 
Act  ot  Msrcb  i,  ItU,  c.  ITt,  tt  8Ut  11K,  wblcb 
problblti  a  comtaaa  carrier  from  providing  by  con- 
tract or  otbervlee  tor  a  aharler  period  than  two 
years  tor  the  Institution  ot  suits. 
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writ  of  certiorari  (248  U.  S.  649,  38  Sop.  Ct 
12,  62  L.  Ed.  630)  under  section  237  of  the 
Judicial  Code  (Art  March  3,  1011,  c.  231,  36 
Stat  1156),  as  amended  by  Act  of  September 
6,  1916,  c.  44S,  I  2,  39  Stat.  726  (Comp.  SL  i 
1214). 

[1]  The  final  decieioo  below  was  rendered 
two  daya  before  the  deolstoo  of  this  court  in 
Missouri,  Kansas  &  Texas  By.  Co.  t.  Ward, 
244  U.  S.  383,  37  Sap.  Ct.  617.  61  L.  Ed.  1213. 
There  one  of  the  same  railroads  had,  aa  con- 
necting carrier,  issued  a  second  bill  of  lading 
to  ablppers  of  live  etoctc,  who  bad  received 
from  the  Initial  carriers  a  through  bill  of  lad- 
ing on  an  interstate  shipment.  But  tbere  the 
carriers  relied  for  defense  upon  a  clause  In 
the  second  bill  of  lading,  which  was  not  con- 
tained in  tbe  first.  We  held  tbat  the  second 
hill  of  lading  was  void,  since  under  tbe  Car- 
mack  Amendment  the  several  carrlere  must 
be  treated,  not  as  Independent  contnirting 
parties,  but  as  one  ayatem ;  and  that  the 
connecting  lines  become  la  effect  mere  agenta 
whose  duty  it  is  to  forward  the  goods  nnder 
g  tbe  terms  of  the  contract  made  by  their  prln- 
§clpal,  the  initial  carrier,  and  that  they  are 
•  prevented  •by  law  from  varying  the  terms  of 
tbat  contract  Leatherivood  contends  tbat 
tbe  principle  upon  which  tbe  case  was  decid- 
ed Is  not  applicable  here,  because  there  the 
carriers  songht  to  avail  themaelves  of  the 
aecoDd  bill  of  lading,  while  here  they  seefa  to 
Ignore  It;  and  he  Insists  that  tbe  carriers 
are,  b;  their  conduct,  estopped  from  assert- 
ing its  Invalidity.  As  stated  Id  Georgia,  Flor- 
ida &  Alabama  Ry.  Co.  v.  Bllsh  Milling  Co., 
241  U.  S.  190,  197,  36  Sup.  Ct  641,  60  I*  Ed., 
MS,  the  partiea  to  a  bill  of  lading  cannot 
waive  Its  terms,  nor  can  the  carrier  by  Ita 
conduct  give  the  shipper  a  right  to  ignore 
them.  "A  different  view  would  antagonize 
the  plain  policy  of  tbe  act  and  open  tbe  door 
to  the  very  abusee  at  which  the  act  was  aim- 
ed." Tbe  bill  of  lading  given  by  the  initial 
carrier  emtM>dlea  the  contract  for  transporta- 
tion from  point  of  origin  to  destination;  and 
Its  terms  in  respect  to  conditions  of  liability 
are  binding  upon  the  shipper  and  upon  all 
connecting  carriers.  Just  as  a  rate  properly 
tiled  by  the  initial  carrier  Is  binding  upon 
tbem.  Each  has  in  effect  the  force  of  a  stat- 
ute, of  which  ail  affected  must  tabe  notice. 
Tbat  a  carrier  cannot  be  prevented  by  estop- 
pel or  otherwise  from  tailing  advantage  of 
the  lawful  rate  properly  filed  under  the  In- 
terstate Commerce  Act  is  well  settled.  A 
carrier  has,  for  Instance,  t)een  permitted  to 
collect  the  legal  rale,  although  it  had  quoted 
a  lower  rate  and  the  shipper  was  ignorant  of 
the  fact  that  it  was  not  tbe  legal  rate.  Texas 
A  Pacific  Ry.  Co.  V.  Mogg,  202  U.  S.  242,  26 
gup.  Ct.  628,  SO  L.  Ed.  1011 ;  Illinois  Central 
Railroad  Co.  v.  Henderson  Elevator  Co.,  226 
U.  S.  441,  33  Sup.  Ct  176,  57  L.  Ed.  290; 
IxmlBville  &  Nashville  Railroad  Co.  v.  Max- 
wdl,  2S7  U.  S.  »4,  36  Si^.  Ct  4B4,  69  L.  Ed. 


853,  Ii.  R.  A.  191SE,  6%;  Missouri,  Eansatf 
&  Texas  Ry.  Co.  of  Texas  r.  Schnontz,  24S  V. 
S.  641,  38  S)W>  Ct  221,  62  L.  Ed.  627  (pep 

[21  The  provision  In  the  original  blU  ot 
lading  limiting  to  six  montba  tbe  time  within 
which  suit  may  be  brought,  not  being  unrea- 
Boaable  (Miaaouri,  Kansas  A  Texas  Ry.  Co.  v. 
Harriman,  227  U.  8.  667,  672,  673,  33  Sup. 
Ct  307,  67  L.  Ed.  690),  was  valid;  and  aaa 
the  original  bill  of  lading  remained  binding,'* 
the  lower  *courtB  erred  In  denying  It  effect. 
The  Judgment  of  the  Court  of  Civil  Appeals 
must  therefore  be  reversed. 

[3]  The  record  occupies  213  printed  pages. 
Moat  of  the  matter  which  was  Included  In  It 
at  tbe  Instance  of  petitioners,  was  clearly  not 
required  for  a  proper  presentation  of  the 
questions  submitted  here.  Much  useless  ex- 
pense baa  been  Incurred;  and  both  court  and 
counsel  have  l>een  subjected  to  the  burden  of 
examining  much  tbat  is  irrelevant  Section 
1  of  role  8  of  this  court  (32  Sup.  Ct  vi)  spe- 
cifically provides  that  If  portions  of  the  rec- 
ord unnecessary  to  a  proper  presentation  of 
the  caae  are  found  to  have  been  incorporated 
into  the  transcript  by  either  party,  the  conrt 
may  order  tbat  the  whole  or  any  part  of  the 
clerk's  fees  for  supervising  the  printing  and 
the  coat  of  printing  tbe  record  be  paid  by  the 
offending  party.  Under  the  drcamstances  of 
this  case  It  seems  appropriate  that  tbe  whole 
of  this  expense  be  borne  by  the  petlUoners; 
and  it  la  so  ordered. 

Judgment  reversed. 

I  am  authorized  to  say  that  the  CHIEP 
JUSTICE,  Mr.  JusUce  HOLMES,  and  Mr. 
Justice  DAX  concur  In  the  above  opinion. 


Mr.  Justice  McRErNOLDS  concurring, 
I  concur  In  the  conclusion  that  tbe  judg- 
ment below  must  be  reversed.  Clrcumstancea 
disclosed  by  the  record  and  not  dtscuased  In 
the  opinion,  1  think,  require  this  result  But 
tbe  broad  declaration  that  the  parties  to  a  bill 
of  lading  cannot  waive  its  terms  nor  can  tbe 
carrier,  by  Its  conduct,  give  the  shipper  the 
right  to  ignore  them  goes  beyond  what  is  nec> 
essary  to  the  decision  and  I  am  not  prepared  ■ 
to  assent  to  it  aa  a  proposition  of  law.  9 

•Suit  was  originally  brought  against  tbe* 
inittal  line  (Tbe  Sauta  F6)  and  connecting 
ones — Texas  4  Pacific  Ry.  Co.,  and  MIsaonri, 
Kansas  &  Texas  Railway — the  claim  being 
based  upon  tbe  implied  obligation  arising  out 
of  delivery  and  acceptance  of  the  horses  by 
the  former  for  through  Interstate  carriage. 
In  his  pleadings  the  shipper  expressly  denied 
validity  of  all  bills  of  lading — one  iasued  by 
the  Santa  F6  and  one  by  each  of  tbe  petition- 
ers. Of  course,  under  the  rule  approved  in 
Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Ward, 
244  U.  &  8S3.  S7  Sup.  Ct  61T,  61  L.  Ed.  12U. 
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be  coDld  have  relied  npoo  the  first  bill ;  but 
it  do«s  not  follow  that  If.  during  transit,  a 
connecting  carrier  declined  to  recognize  tbe 
original  agreement  for  tbrough  transporta- 
tion and  refused  to  proceed  thereunder,  he 
had  no  power  to  acquiesce,  take  possession 
of  tbe  animals  and  re-ship  under  another  con- 
tract with  anch  carrier  not  subject  to  arold- 
ance  by  It.  And  if,  In  the  present  cause,  in- 
stead of  repndlBdog  tbe  bills  of  lading  Issued 
by  connecting  roads  he  bad  relied  upon  them 
the  question  presented  vould  be  e  very  dif- 
ferent one,  decision  of  which  is  not  now  de- 
manded. 


'.  8HUART  et  al. 


No.  342. 

1.  CiBBnns  ^3218(3)  —  Lite  Stock  Ihteb- 

BTATB  SUIPUENT— LlUITATIOM  OF  LIABII.ITT 

— TnoE  FOB  Claiu. 
A  provision  in  a  limited  liabitit;  live  sCtick 
contract  or  bill  ol  lading  for  an  intentate  ihip- 
meiit,  requiring  presents tioo  within  five  days 
fron  the  time  the  stack  is  removed  from  tbe 
car  or  cars  of  claim  for  any  loss  of  damage  as 
a  condition  to  recoTery,  is  valid  aod  controlling 
as  to  any  liability  of  carrier  arising  from  begin- 
ning to  end  of  tbe  transportation, 

2.  GuiBtERa  «=i>21S(10)— Live  Stock— Limi- 
TATiOH  or  LiABiUTT— €lui[— "Tbahspob- 
tatiok." 

Though  a  car  containing  an  Interstate  ship- 
ment of  boraes  had  arrived  at  Ita  destinatiou. 
and  tbe  cODSlgnees  were  proceeding  to  unload 
tbe  animals  through  a  csttle  chute  owned  and 
operated  by  the  carrier,  the  transportation  was 
not  complete,  and,  where  the  horses  were  in- 
jured wben  other  cars  were  poshed  against  the 
one  bang  unloaded,  written  clslm  of  loss,  made 
a  condition  to  liability  in  bill  of  lading,  t 
b«  given  in  order  to  support  recovery  against 
the  carrier. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Traos- 
pOTtatlon.) 

Mr,  Justice  Clarke,  Mr.  Justice  McKenna, 
Mr.  Justice  Brandeis,  and  Ur.  Justice  Day  dis- 
senting. 

On  Writ  of  Certiorari  to  tbe  Supreme 
Court  of  the  State  of  New  Tork, 

Action  b;  John  B.  Shuart,  Leo  Shuart,  and 
John  R.  Shuart,  Jr.,  doing  business  undei 
tbe  name  of  John  R.  Shuart  &  Sons  against 
the  Erie  Railroad  Company.  A  judgment  for 
plaintillB  (166  App.  Div.  S05,  150  N.  T.  Supp. 
1112)  was  affirmed  (221  N.  T.  680,  IIT  N.  E. 
1084),  and  defendant  brings  certiorari.  Re- 
Teraed  and  remanded. 


.SHUART  519- 

Mr.  Thomas  Watts,  of  MIddletown,  N.  ;„• 
for  petitioner. 

Mr.  Reeves  T.  Strickland,  of  Washlngtoiv 
D,  c„  for  respondents. 

Mr,  Justice  McRBTNOLDS  delivered  tbe 
opinion  of  tbe  Court. 

Respondents  delivered  to  tbe  Toledo,  St, 
Louis  k  Western  Railroad,  at  East  St.  Lont% 
111.,  a  carload  of  horses  for  transportation, 
under  a  limited  liability  live  stocii  contract  or 
bill  of  lading  via  petitioner's  road,  to  them- 
selves at  SuSern,  N.  T.,  their  home.  Amons 
other  things  the  contract  provided; 

"That  tbe  said  shipper  is  at  his  own  sole 
risk  and  erpense  to  load  and  take  care  of  and 
to  feed  and  water  said  stock  whilst  being  trans- 
ported, whether  delayed  in  transit  or  otherwise, 
and  to  unload  the  same ;  and  neither  said  car- 
rier nor  any  connecting  carrier  {■  to  be  under 
any  liability  or  duty  with  reference  tberetoi 
except  in  the  actual  transportation  of  the  same. 
*  *  '  That  no  claim  for  damoges  which  may 
accrue  to  the  said  shipper  under  this  contract 
shall  be  allowed  or  paid  by  the  said  carrier,  or 
sued  tor  In  any  court  by  the  said  shipper,  onless 
B  claim  for  such  loss  or  damage  shall  be  made  In 
writing,  verified  by  the  affidavit  at  tbe  said  ship- 
per or  his  agent,  and  delivered  to  the  general  au- 
ditor of  the  said  carrier  at  hi*  office  in  the  dty 
of  Chicago,  III.,  within  five  days  from  the  time 
said  stock  is  removed  from  raid  car  or  cars, 
and  that  1(  any  loss  or  damage  occurs  upon  the 
line  o(  a  connecting  carrier,  then  such  carrier 
iball  not  be  liable  unless  a  claim  shall  be  made 
In  like  manner,  and  delivered  in  like  time,  to 
some  proper  officer  or  ageot  of  the  carrier,  on 
whose  Hue  the  loss  or  Injury  occurs." 


petitioner  placed  It  on  a  switch  track  j. 
a  cattle  chute  and  left  It  Id  charge  of  3 
ats  for  unloading.    By  letting  'down 


[1]  Immediately  after  the  < 
Suffern,  petitioner  placed  It  o 
opposite  a  c: 

respondents  for  unloading, 
a  bridge  they  at  once  connected  tbe  cbutfl 
and  car  and  were  about  to  lead  out  four 
horses,  when  an  engine  pushed  other  cars 
against  It  and  injured  tbe  animals  therein. 
Xo  written  claim  was  made  for  the  loss  or 
damage  as  provided  by  tbe  bill  of  lading; 
and  when  sued  the  carrier  defended  upoo 
that  ground.  Respondents  main  tain  that 
trnuaportntion  bad  ended  wben  tbe  accident 
occurred  and  consequently  no  written  claim 
was  necessary.  The  courts  below  accepted 
this  view. 

Under  our  former  opinions,  the  clause  re- 
quiring presentation  of  a  wrltteu  cliilm  \n 
clearly  valid  and  controlling  aa  to  aliy  lia- 
bility arising  from  beginning  to  end'  of  the 
transportation  contrncied  for.  Chesatieake  & 
Ohio  Ry.  Co.  V.  McLaughlin,  242  U.  S.  142.  St 
Sup.  Ct.  40.  81  L.  Ed.  207;  St.  Loula,  Iron 
Mt.  ft  So.  Ry.  Co.  V.  Starblrd,  243  U.  S.  592, 
37  Sup.  Ct.  462,  61  L.  Ed.  917;  Baltimore  A 
Ohio  R.  H.  Co.  V.  J.  G.  Leach.  240  U.  S.  217,30 
Sup,  Ct,  254,  63  L.  Ed.  570  (decided  March  I(^ 
1919);    Cleveland,  Cincinnati,  Chicago  &  St. 


M  Upk  and  KKT-NUUBER  In  all  Kaj- 
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Louis  By.  Co-  t.  Dettlebadi,  239  U.  8.  588, 
693,  594,  36  Sup.  Ct.  177,  60  L.  Ed.  453; 
Boutbern  Ry.  v.  Prescott,  240  U.  S.  632,  36 
Sup.  Ct.  469,  60  L.  Ed.  830. 

tH  In  Cleveland,  anduuotl,  Cblcago  ft  8L 
Louis  By.  Co.  v.  Dettlebacb  we  pointed  oot 
that  the  Hepburn  Act  (Act  June  28,  1906,  e. 
8591,  34  Stat.  5S4)  enlarged  the  definition  of 
"transportation"  bo  aa  to  Include  "cara  and 
other  vehicles  and  all  Instrumentalities  and 
facilities  of  shipment  or  carriage.  Irrespec- 
tive of  ownership  or  of  any  contract,  express 
or  implied,  for  the  use  thereof  and  all  serv- 
ices in  connection  nith  the  receipt,  delivery, 
elevation  and  transfer  In  transit,  ventilation, 
refrigeration,  or  icing,  storage  and  hauling 
of  property  transported,"  and  we  said  from 
tbis  and  otber  provisions  of  the  act  "It  is 
evident  that  CongreES  recognized  that  the 
doty  of  carriers  to  the  public  included  the 
performance  of  a  variety  of  services  that,  ac- 
cording to  the  theory  of  the  common  law, 
were  separable  from  the  carrier's  service  as 
carrier,  and.  In  order  to  prevent  overcharges 
_  and  discriminations  from  being  made  under 
S  the  pretext  of  performing  such  additional 
•  services,  it  enacted  that  so  far  aa  inter'state 
carriers  by  rati  were  concerned  the  entire 
body  of  such  services  should  be  in';luded  to- 
gether under  the  single  term  'transportation' 
and  subjected  to  the  provisions  of  the  act 
zespectlng  reasonable  rates  and  the  like." 

Id  the  instant  case,  when  Injured,  the  ani- 
mals were  awaiting  removal  from  the  car 
through  a  cattle  chute  alleged  to  be  owned, 
operated  and  controlled  by  tlie  railroad,  it 
Its  employ^  bad  then  been  doing  the  work 
of  unloading  there  could  be  no  doubt  that 
transportation  was  still  in  progress;  and 
think  that  giving  active  charge  of  tbe  re- 
moval to  respondents,  as  agreed,  was  not 
enough  to  end  the  Interstate  movemeut.  The 
animals  were  In  the  car;  no  adequate  time 
for  unloading  had  transpired.  The  carrier 
liad  not  fuliy  performed  the  services  Incident 
to  final  delivery  Imposed  by  law.  These  in- 
cluded the  furnishing  of  fair  opportunity  and 
proper  facilities  for  safe  unloading  although 
the  shippers  had  contracted  to  do  tbe  work 
of  actual  removal.  See  Hutchinson  on  Car- 
riers, tl  711,  714,  715. 

Petitioner's  request  for  an  instructed  ver- 
dict In  its  behalf  should  have  been  granted. 
The  Judgment  below  must  be  reversed  and' 
the  cause  remanded  for  further  proceedings 
not  Inconsistent  with  this  opinion. 
Reversed . 

Mr.  Justice  CLARKE  dissenting. 

I  greatly  regret  that  I  cannot  concnr  In 
the  opinion  and  Judgment  of  the  court  In 
this  case,  but  I  cannot  consent  to  share  In 
what  seems  to  me  a  very  strained  construc- 
tion of  a  definition  In  the  Hepburn  Act  (34 
Stat  684,  c.  3591,  |  I  [Comp.  St.  |  81  ~ 
which  will  result  in  keeping  alive  a  bill  of 
lading,  with  the  effect  of  excusing  the  carri- 


er from  liability  for  negligently  damagtng 
the  live  stock  of  a  consignee,  after  It  had 
been  delivered,  on  tbe  ground  that  a  claim 
in  writing  for  the  damage,  duly  verified,  bad. 
not  been  presented  within  five  days.  S 

~My  reasons  for  dissenting,  stated  as  briefly* 
as  may  be,  are  as  follows : 

It  is  shown  by  the  opinion  of  the  court 
that  the  consignee,  a  pBrtucrshlp  of  three 
members,  was  bound  by  the  bill  of  lading  to 
unload  the  horses  at  destination. 

The  consignee,  being  notified  by  the  carrier 
as  to  the  probable  time  of  the  arrival  c<  the 
car,  on  the  day  before  It  arrived,  paid  wliat 
was  supposed  to  be  the  full  amount  of  the 
freight  charges,  and  two  members  of  the 
partnership  were  at  the  Station  at  3  o'clock 
In  tbe  morning  to  receive  and  unload  it. 

When  the  train  came,  the  senior  member 
of  tbe  consignee  stood  In  the  cattle  chute 
with  the  conductor,  wblle  the  latter  wa«  plac- 
ing the  car  for  unloading  and  approved  aa 
satisfactory  ttie  position  In  which  it  was 
placed.  Thereupon  a  brakeman  set  tbe 
brake,  tbe  engine  was  cut  off  and  the  con- 
ductor went  away  and  left  the  car  in  the  sole 
custody  of  the  consignee,  after  saying  to  its 
representative,  "You  had  better  get  them  out 
OS  soon  as  you  can  as  they  have  been  od 
the  road  a  good  while  and  are  tired  and  hun- 
gry." Two  members  of  tlie  partnerslilp,  con- 
signee, went  to  work  at  once  to  unload  the 
horses,  but  it  was  necessary  to  get  some 
boards  to  molie  the  bridge  from  tbe  car  to 
the  chute  safe,  and  in  about  half  an  hour, 
when  the  two  were  in  the  act  of  leading  two 
tiorses  from  the  car,  other  cars  were  negli- 
gently thrown  against  it  and  caused  the  dam- 
age sued  for. 

I  dissent  from  the  opinion  of  tbe  court  be- 
cause I  agree  with  the  three  New  York  courts 
that  the  undisputed  facts  thus  stated  show 
that  the  transportation  was  ended  and  the 
delivery  of  the  stock  was  so  completely  made 
as  to  end  all  liability  of  the  carrier  under  the 
bill  of  lading,  before  the  negligence  of  tbe 
company  occurred  which  caused  tlie  damage 
complained  of. 

What  constitutes  delivery  of  gooda  or  ofo 
live  stock  by  a  carrier  Is  usually  a  mlxedj 
question  of  law  and  fact,  but  'where,  aa  Iiere, 
the  facts  are  not  disputed,  it  Is  a  questioD  ot 
law. 

What  more  was  there  for  the  carrier  to 
do, — what  more  could  It  have  done — to  make 
more  complete  the  delivery  necessary  to  ful- 
Qil  Its  obligation  as  a  carrier?  Tbe  Journey 
was  ended,  tbe  freight  charges  were  paid, 
and  the  car  was  placed  on  a  aide  track  in 
an  appropriate  place  and  position  for  unload- 
ing, which  was  approved  by  tbe  consignee. 
It  had  been  accepted  by  two  members  of  the 
partnership,  consignee,  and  bad  passed  into 
their  exclusive  custody  a  full  half  hour  be- 
fore the  accident.  No  assistance  was  asked 
for  or  needed  after  tbe  conductor  delivered 
the  car  sad  w»it  away  and  tliereafter  the 
L,3h..  A_iOOQIC 
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carrier  owed  to  tbe  conslcDee  mil;  tbe  dntjr 
whldi  It  owed  to  any  property  lawfully  apon 
or  n«ar  to  Its  tracks — not  to  negligently  or 
wlltfully  Injure  It,  and  it  was  for  violation 
of  that  duly,  not  for  failure  to  discharge 
duties  Imposed  by  tbe  bill  of  lading,  tbat  tblg 
suit  was  Instituted.  The  case  Is  one  of  side 
track  delivery,  tbe  equivalent  of  the  famtllar 
delivery  of  a  car  to  an  "Industrial  track"  or 
"team  unloading  track"  of  a  railroad,  wltb 
posaeaslon  taken  by  the  consignee  before  tbe 
damage  was  done. 

To  tbe  weighty  autborlty  of  tbe  New  Tork 
courts  wUcta  decided  In  this  case  tbat  the 
delivery  was  complete  before  the  damage 
was  done,  may  be  added,  a  few  from  many, 
the  dedsloDB  of  tbe  Supreme  Courts — of 
MIcbigan,  in  a  strikliigly  similar  case,  bnt 
with  not  so  complete  a  delivery,  In  Brown  t. 
Pontlac,  etc.,  R.  H.  Co.,  133  Mich.  371,  91 
N.  W.  1050;  of  Illinois,  Id  Gratiot  Street 
Warehouse  Co.  v.  St.  Louis,  etc.,  R.  R.  Co., 
221  III.  418,  77  N.  E.  675;  of  North  CaroUoa, 
In  Reld  Y.  Southern  Railway  Co.,  UB  N.  C. 
423,  63  S.  E.  112;  of  Georgia,  in  Kenny  Co.  v. 
AtlanU,  etc..  It.  R.  Co.,  122  Ga.  365,  50  S.  E. 
132;  and  see  Hedges  v.  Railroad  Co.,  48  N. 
T.  223. 
4  The  definition  of  "transportation"  in  the 
i!  Hepburn  Act  (34  Stat  CtSl),  relied  upon  in 
*  the  court's  opinion,  seems  *to  me  quite  irrele- 
vant. That  provlslou  was  Incorporated  into 
the  act  to  prevent  unjust  dlscrluiiuation  by 
carriers  In  terminal  delivery  charges,  as  the 
contest  and  tbe  history  of  tbe  act  abundant- 
ly show.  It  defined  "transportation,"  but 
did  not  define  what  should  constitute  deliv- 
ery to  a  consignee;  that  was  left  untouched 
and  Is  governed  by  the  prior  decisions  ol 
courts  and  by  those  which  have  been  develop- 
ed since. 

Equally  beside  the  question  involved  seems 
to  me  the  decision  in  Cleveland,  Cincinnati, 
Chicago  ft  St.  Louis  Ry.  Co.  v.  Dettlebach, 
239  U.  8.  58S,  Cfl3,  694,  36  Sup.  Ct.  177,  60  L. 
Ed.  4S3,  cited  in  the  opinloo  of  tbe  court. 
The  question  there  under  consideration  wns, 
whether  when  goods  carried  to  destination 
were  lost,  after  they  had  been  held  more 
than  a  mouth  uucalled  for,  tbe  liability  of 
the  carrier  was  to  be  determined  by  tbe 
terms  of  the  bill  of  lading  or  by  the  more 
limited  liability  of  a  warehouseman.  Obvi- 
ously there  was  no  question  in  the  case  as  to 
what  constituted  delivery,  for  there  was  no 
pretense  of  delivery,  actual  or  constructive. 
and  therefore  the  decision  cannot  be  of  serv- 
ice in  determining  this  case. 

The  opinion  of  the  court  in  this  case  con- 
cludes : 

"The  ■nimalB  were  in  the  car;  no  adequate 
time  for  unloading  had  transpired.  The  car- 
rier had  not  fully  performed  the  service  Inci- 
dent to  Goal  delivery  imposed  by  lew.  These 
Included  tbe  fornishing  of  fair  opportunity  and 
proper  facilities  for  safe  unloading,  although  the 
•faippers  bad  contracted  to  do  the  work  of  acta- 
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I  cannot  find  Justlflcadon,  In  the  aectloufl 
cited,  for  such  a  statement  of  tbe  law  as  Is 
here  made. 

Section  711  deals  with  tbe  obligation  to 
nnload  carload  freight,  and,  after  saying  tbat 
It  is  "tbe  uniform  rule  and  custom  In  this 
country"  for  the  consignee  to  unload,  tbe 
only  other  relevant  statement  of  tbe  writ- 

"All,  therefore,  tbat  can  be  raqoired  of  the  ^ 
railroad  'company,  is  that  it  sliall  place  tha  can  > 
where  tliey  can  be  safely  and  conveniently  nii~ 
loaded." 

This  the  carrier  In  tbe  case  before  us  had 
done  to  tbe  satisfaction  and  acceptance  or 
the  consignee  t>efora  the  accident  complain- 
ed of. 

Section  714  deals  with  the  liability  ot  the 
carrier  pending  removal  (delivery)  of  tbe 
goods,  and  says: 

"During  Ihit  reaaonable  time  [for  delivery] 
tbe  lisbllity  of  tbe  carrier  remains  unchanged ; 
but  BO  soon  aa  it  has  elapsed  ha  no  longer 
stands  in  tbe  relation  of  carrier  to  the  goods, 
bnt  iu  that  ot  an  ordinary  bailee  for  hire." 

The  "reasonable  time"  here  referred  to  la 
palpably  tliat  necessary  for  tbe  carrier  to 
wait  before  its  obligation  becomes  that  of  a 
warehouseman  when  tbe  consignee  does  not 
appear  to  claim  the  shipment;  It  Is  not  ap- 
plicable to  tbe  time  for  unloading  after  the 
property  has  been  accepted  by  the  consignee. 

Section  715  declares  tbat: 

"If  the  consignee  is  bound  to  unload  the  goods 
bimself  from  the  car,  it  is  the  duty  of  the  car- 
rier to  place  the  car  where  it  can  be  unloaded 
wltli  a  reasonable  degree  of  convenience  and  to 
furnish  the  conaigiiee  with  sate  and  proper 
facilities  for  the  purpose." 

All  of  this  tbe  carrier  in  this  case  did,  and 
the  coQslguee  not  only  approved  as  satisfac- 
tory, safe  and  proper,  the  position  in  wbl(^ 
tbe  car  was  placed  and  tbe  facilities  fumista- 
ed  for  unloading  it,  bnt  the  dellrery  ot  tbe 
car  was  accepted  and  was  In  the  actual  pos- 
session and  custody  of  tbe  consignee  for  a 
very  considerable  time  before  tbe  accident 
complained  of  happened.  It  was  not  in  any 
attetnpt  or  effort  on  tbe  part  of  the  carrier 
to  improve  the  unloading  faculties  or  to  as- 
sist the  consignee  that  tbe  damage  was  done, 
but  It  was  the  result  of  a  tort,  pure  and  elm- 
pie — of  a  negligent  switching  operation,  en- 
tirely independent  of  the  delivery  of  the 
shipment,  occurring  a  half  hour  after  It  badg 
been  accepted.  ^ 

•The  delivery  having  been  completed  and* 
accepted  by  the  consignee,  the  five-day  limi- 
tation, so  unreasonable  In  Itself  that  It  has 
been  prohibited  by  congressional  enactmtst 
(Act  March  4,  1915,  38  Stat.  1196 
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[Comp.  St  1  8604a]).  baa.  In  my  Judgment 
no  applicability  to  tbls  cue,  and  to  bottom 
tbe  conclusion  announced  upon  tbe  deflnltloa 
of  "transportation"  In  tbe  Hepburn  Act  l« 
to  conrert  wbat  was  Intended  for  tb«  protec- 
tion of  Ehippers  of  property  In  Interstate 
commerce,  Into  an  Instrument  of  Injur;  and 
injustice. 

For  tbe  reasons  tbus  stated  I  dissent  from 
tbe  oplnlrai  and  Judj;ment  of  tbe  court 

Mr.  Justice  McKENNA.  and  Mr.  Justice 
BRAKDEia  concur  In  tbls  dissent  Mr.  Jus- 
tice DAY  also  dissents. 


on  u.  s.  151) 
AMERICAN  MFG.  CO.  t.  CITY  OF  ST. 
LODIS.  t 

(Aixued  April  30,  1919.    Decided  June  9,  1919.) 

\'  No.  8W. 

1.  CoDtras  ^>36e<6)— Fembai.  Cocbtb— Goh- 
sraucrion  of  State  Statutes. 

The  conitTuctioQ  of  b  state  statute  made  b; 
the  highest  state  court,  in  so  far  as  it  deter- 
mines tbe  meaning  of  the  statute,  U  biudins 
QpoB  tbe  federal  Supreme  Court 

2.  Courts  «=366(5)— Fkdkeai,  Cocbts— Oon- 
OTEUcTiOB  OF  State  Statcte, 

The  gneetion  whether  a  state  law  or  tax 
imposed  tbereuniier  deprixes  one  of  rights  se- 
cured b]>  federal  Constitution  depends,  not  up- 
on tbe  form  of  the  act  uor  upon  how  it  is 
construed  or  diaraeteriied  by  tbe  state  court 
but  upon  its  practical  operation  and  effect 

3.  LiciNses  ^»6  — OccuFATiON  Taxes— Au- 
TBOBiTT  OF  State. 

Unless  some  particular  iaterferenee  with 
federal  right  is  shown,  the  itatea  are  free  to  lay 
privilege  end  occupation  taxes,  and  under  such 
right  a  state  or  a  city,  acting  under  state  au- 
thoritfi  insy  impose  a  license  tax  in  tbe  nature 
of  aa  eidae  upon  the  conduct  of  a  manufac- 
turing buainees  in  the  dty. 

4.  GouuEBCE  ^=>70~Iktxbstate  CoufEBO*— 
License  Taxes— Co bfobate  Eabhiivob. 

St.  Louis  ordinance  enacted  under  ReT.  St 
Mo.  1900,  I  9857,  autboriitng  dtiea  to  license, 
tax,  and  regulate  for  local  purposes  the  oceu- 
pstiona  of  meicbants  and  mannfBCturere,  which 
in  addition  to  an  ad  valorem  property  tax  re- 
quired every  maDufsctnrer  to  take  out  a  license 
and  t«  pay  a  license  tax  of  |1  on  each  |1,000 
of  sales  made,  is  not  invalid  under  Gonet.  art 
i,  I  8,  as  a  burden  upon  or  regulation  of  inter- 
•tata  commerce,  tbongh  tbe  tax  was  collected 
for  goods  manufactured  in  St  Louis,  but  which 
were  removed  from  tbe  state  before  aale,  for  the 
tax  under  tbe  construction  of  tbe  ordinance  by 
the  bigbeat  Miasovrl  court  was  limited  to  goods 
mannfactnred  within  St  Louis;  time  of  pey- 
ment  merely  being  deferred  until  they  should  be 


6.  CONSTITDTIONAI.  LAW  ^s287— Dux  F>o< 
CESS— IJCENBE  Taxes. 
St.  Louis  ordinance  enacted  under  Bev.  St 
Mo.  1900,  I  9857,  which  in  addition  to  an  ad 
valorem  property  tax  required  every  manu' 
factuier  to  take  out  a  license  and  to  pay  a  li- 
cense tax  of  91  on  esch  (1,000  of  sales  made, 
is  not  invalid  under  amendment  14,  as  depriv- 
ing a  manufacturer,  which  maintained  (ectoriea 
in  other  etates  of  its  property,  without  due  pro- 
cess of  law,  though  the  tax  was  collected  for 
goods  manufactured  In  St.  Louis,  but  wUdi 
were  removed  from  the  state  before  sale. 


Action  by  tbe  American  Manufacturing 
Company  against  tbe  City  of  St  Louis.  A 
Judgment  for  defendant  was  aSlrmed  by  the 
MiBBOuri  Supreme  Court  (270  Mo.  40,  192  S. 
W.  402;  198  S.  W.  U83),  and  plaintUf  brings 
error.    Affirmed. 

See,  also,  2S0  U.  B.  — t  S9  Sap.  Gt  493,  63 
L.  Ed.  — .  I 

•Messrs.  8.  Mayner  Wallace  and  Sbepard* 
Barclay,  botb  of  St  Louis,  Mo.,  tor  plalntitt 
In  error. 

Messrs,  Eiverett  Paul  Oriffln  and  Charles 
H.  Daues,  botb  of  St  Louis,  Mo.,  for  defend- 
ant In  error. 

Mr,  Justice  PITNEY  delivered  the  oplnioQ 
of  the  Court 

The  question  Is  wbether  an  ordinance  of 
the  city  of  St  Ix)nls  levying  against  mana- 
factorers,  especially  as  against  plaintiff  In 
error,  a  West  Virginia  corporatlou,  a  tax  im- 
posed as  a  condition  of  the  grant  of  a  license 
to  carry  on  a  manufacturing  business  in  that 
dty,  but  the  amount  of  which  Is  ascertained 
by  and  proportioned  to  the  amount  of  sales 
of  the  manufactured  goods,  whether  sold 
within  or  without  the  state,  and  whether  In 
domestic  or  Interstate  commerce.  Is  void  as 
amoonting  to  a  regulation  of  commerce 
among  the  states  and  thus  entrenching  npon 
the  power  of  the  nattonai  Congress  under 
article  1,  |  8,  of  the  Constitution,  or  as 
amounting  to  a  taking  of  pialntifrs  property 
without  due  process  of  law,  in  contravention 
of  the  Fourteenth  Amendment 

A  statute  of  the  state  (Rev.  Stat  Mo.  1906. 
]  9857)  authorizes  cities  to  license,  tax  and 
regulate  for  local  purposes  the  occupations 
of  merchants  and  manufacturers  and  to 
graduate  the  amount  of  annual  license  lni> 
posed  npon  them  In  proportion  to  the  sales 
made  by  such  merchant  or  manufacturer  dni^ 
Ing  tbe  year  next  preceding  any  fixed  date. 
Pursuant  to  this  authority  the  dty,  by  the 
ordinance  Id  qnestion.  In  addition  to  an  ad 
valorem  property  tax,  requires  erery  manu- 
facturer In  the  dty  before  doing  or  offering 
to  do  business  as  such  to  take  out  a  Ucoise, 
and  at  a  specified  time  to  rmder  a  awom 
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$  statement  of  tbe  agrsregate  amount  of  sales 
*  made  by  hloi  during  *tlie  rear  next  preceding 
tbe  first  Monday  of  June,  and  within  a  short 
time  thereafter  to  pay  a  license  tax  of  (1  on 
eadi  |i,000  of  sales  made,  Failure  or  refusal 
to  deliver  tbe  required  statement  or  to  pay 
tbe  license  tax  withla  the  time  spedBed  Is 
made  a  misdemeanor  punishable  hy  One  and 
tbe  Imposition  of  a  double  tax;  making  a 
false  statement  under  oath  Is  made  punish- 
able by  forfeiture  of  tbe  license  in  addition 
to  a  flue. 

Id  a  previous  case  (Manufacturing  Co,  v. 
St  Louis,  238  Uo.  267,  278,  142  S.  W.  297), 
tbe  Supreme  Court  of  the  state  held  tbat  this 
tax  did  not  apply  to  sales  made  of  goods  ship- 
ped from  plaintiff's  factory  in  tile  state  of 
New  York  directly  to  purchasers  in  Texas, 
but  only  to  sales  from  Its  St.  Louis  factory. 
In  the  present  case,  wbicb  was  a  suit 
brougbt  In  a  state  court  by  plaintiff  In  error 
against  tbe  dty  to  recover  so  mucb  of  a  dis- 
puted tax  as  Is  measured  by  sales  of  goods 
manufactured  by  plaintiff  in  the  dty,  after- 
ivarda  removed  to  storage  warehouses  out- 
side of  tbe  state,  and  later  sold  from  these 
warehouses  to  purchasers  In  states  other 
tban  Missouri,  the  trial  court  at  first  gave 
Judgment  in  favor  of  plaintiff  on  tbls  Item, 
and  this  baring  been  reversed  by  the  Supreme 
Court  of  tbe  state  (270  Mo.  40, 192  S.W.  402), 
a  new  trial  resultluK  In  favor  of  the  dty, 
and  tbe  second  Judgment  bavlng  been  affirm- 
ed (Mo.,  168  8.  W.  1183),  the  case  comes  here 
on  writ  of  error. 

[1,1]  In  construing  tbe  statute  and  ordi- 
nance and  defining  tbe  nature  and  effect  of 
tbe  tax,  the  Supreme  Court  expressed  Itself 
as  follows  (270  Mo.  p.  4S,  1B2  S.  W.  403): 

"It  is  not  disputed  that  under  the  broad  pro- 
viiioD  of  its  charter  the  city  of  St.  Louia  has 
the  power  to  license  and  tax  tnanufactarers 
within  Its  limits;  nor  that  the  power  includes 
tbe  rtsbt  to  Impose  a  tsi  upon  the  truiiactlon 
of  their  business.     Adoptinf  inbstantially   tbe 

S  definition  we  faave  quoted  from  the  statute,  It 
baa,  by  ordinance,  forbidden  them  to  pursue 
"  their  buainess  withLo  the  city  •without  procuring 
a  license,  and  has  prescribed  the  additional 
tax  they  shall  pay  for  thst  purpose,  which  is 
(Tsduated  to  accord  with  the  amount  of  buii- 
ntsi  thej  ahall  carry  to  the  point  of  rcaliiinfr 
the  profit  or  liquidating  the  Iom  by  the  Sale  of 
the  product  of  Iheir  work.  They  may  only  buy 
and  sell  in  purauance  □(  their  busineaa  as  manu- 
facturera.  That  his  right  to  pursue  this  busi- 
nes*  is  the  one  thing  he  receirea  oa  compen- 
sation for  this  tax  is  evident;  and  thst  tbe 
method  of  fixing  Ita  amount  by  the  amount  that 
he  realizes  from  the  license  activity  is  a  just 
and  equitable  one  ia  not  disputed ;  nor  Is  tbe 
Inherent  juBtneas  and  fairncsa  of  postponing 
tbe  payment  until  the  realization  of  the  result 
of  the  work.  The  tax  Is  none  the  leas  a  tax 
upon  the  business  of  manufacture  pursued  in 
the  dty  of  St.  Louis  under  the  protection  of 
the  laws  of  this  state  and  tbe  ordinsncea  of 
the  dty.    *    *    *    We  bold  that  the  tax  In  ques- 


tion Is  a  tax  upon  tbe  privilege  «f  puraulug  Ot» 
bueinesB  of  manutactoring  these  goods  In  th* 
city  of  St.  Louis;  that  when  the  goods  wer» 
manufactured  the  obligation  accrued  to  pay  tbft 
amount  of  the  tax  represented  by  their  produc- 
tion when  It  should  be  liquidated  by  their  Bal» 
by  the  manufacturer;  that  their  removal  front 
the  city  ot  Sl  Louis  end  storage  elaewhere. 
whether  witUii  or  without  the  stste,  worked  nir 
change  In  thla  obligation;  tbat  their  aala  by 
tbe  respondent  wherever  they  may  have  been 
stored  at  the  time,  whether  It  was  done  througb 
its  home  office  In  New  York  or  the  office  of  ita 
factory  In  St  Louis,  should  have  been  reported 
in  its  return  to  the  license  collector  ot  the  dty 
of  St  Louis  and  the  amount  included  in  filing 
the  amount  payable  on  account  of  its  llcenas 
tex." 


As  a  matter  of  construction,  this,  upon 
familiar  prindples.  Is  conduslve  upon  us. 
But,  as  has  been  beld  very  often,  the  ques- 
tion whether  a  state  law  or  a  tax  Imposed 
thereunder  deprives  a  party  of  rights  securedn 
by  the  federal  Constitution  depeuda  not  npoaf 
the  form  of  the  act,  nor  *upon  how  It  Is  con- 
strued or  characterized  by  the  state  court, 
but  upon  Its  practical  operation  and  eftect 
St.  Louis  S.  W.  Ky.  T.  Arkansas,  235  U.  8. 
3S0,  362,  35  Snp.  Ct  00,  60  L.  Ed.  265 ;  Moun- 
tain Timber  Co.  v.  Washington,  243  U.  8.  219, 
237,  37  Sup.  Ct  260,  61  L.  Ed.  085,  Ann.  Cas. 
1917D.  642;  Crew  Levlck  Co.  t.  Pennsylva- 
nia, 24S  IT.  S.  292,  294,  S8  Sup.  Ct  126,  62 
L.  Ed.  205. 

I3-I]  Tbe  admitted  facts  abow  that  ttae  op- 
eration and  effect  of  tbe  taxing  scheme  now 
under  consideration  are  corredly  described 
in  what  we  have  quoted  from  the  oplnlou  of 
the  state  court  No  tax  has  been,  or  Is  to  be 
Imposed  upon  any  sales  of  goods  by  plaintiff 
in  error  except  goods  manufactured  by  It  In 
St  Louis  under  a  license  conditioned  for  the 
payment  of  a  tax  upon  the  amount  of  tbe 
sales  when  the  goods  should  come  to  be  sold. 
The  tax  is  computed  according  to  tbe  amount 
of  the  sales  of  such  manufactnred  goods.  Ir- 
respective of  whether  they  be  sold  within  or 
without  tLe  state,  In  one  kind  of  commerce 
or  another;  and  payment  of  the  tax  Is  not 
made  a  condition  of  selling  goods  In  inter- 
state or  in  other  commerce,  but  only  of  con- 
tinuing tTie  manufacture  of  goods  In  tbe  dty- 
of  St,  Louis. 

There  Is  no  doubt  of  the  power  of  tbe 
state,  or  of  the  city  acting  under  Its  authori- 
ty, to  Impose  a  license  tax  In  tbe  nature  of 
an  excise  upon  the  conduct  of  a  manufactur- 
ing business  In  the  dty.  Unless  some  particu- 
lar interference  with  federal  right  be  shown, 
the  states  are  free  to  lay  privilege  and  oc> 
cupattou  taxes.  Clark  v.  Titusvllle.  184  U. 
S.  329.  22  Sup.  Ct.  382,  46  L.  Ed,  660; 
St  Louis  V.  United  Railways  Co.,  210  U.  8, 
266.  276,  28  Sup.  Ct  630.  52  L.  Ed.  1054. 

The  city  might  have  measured  such  tax  by 
a  percentage  upon  the  value  of  all  goods 
manufactnied,   whether   they   erar   ahould 
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come  to  be  sold  or  not,  and  tutTe  required 
payoient  aa  soon  as,  or  even  before,  the  good* 
left  the  factory.  In  order  to  mlllgute  the 
burden,  and  also  perhaps,  to  bring  merchants 
and  mannracCurers  upon  an  equal  Tooting 
a  In  this  regard,  It  has  postponed  ascertaln- 
$  ment  and  payment  of  the  tax  until  the  manu> 
•  factiirer  can  hrlne  'the  Koods  Into  marttet.  A 
somewhat  similar  method  of  postponing  pay 
ment  baa  been  pursued  for  many  years  by 
tlie  federal  government  with  respect  to  the 
internal  revenue  tas  upon  distilled  spirits. 
Rev.  StaL  II  32S1,  3253  (Comp.  SL  H  6985, 
69SS} ;  Act  August  27,  1804,  c  34S,  |  48,  28 
Stat  C09,  S63  (Comp.  St  |  S&SS). 

To  the  saggesCton  that  the  tax  burdens  the 
mercantile  rather  than  the  manufacturing 
baaineBS,  because  It  would  be  possible  for 
one  to  manufacture  goods  to  an  unlimited 
extent  and  pay  no  tax  unless  they  were  sold, 
or  to  sell  goods  and  be  required  to  pay  the 
tax  although  they  were  not  manufactured  by 
the  seller,  It  Is  sufficient  to  say — answering 
the  second  point  flrst — (a)  that,  according  to 
the  state  law  as  laid  down  by  the  court  of 
last  resort  In  this  case,  a  mannfacturer  has 
no  right  to  sell  goods  exc«Dt  those  of  hts  own 
manufacture;  and  (b)  It  Is  not  to  be  sup- 
posed that,  for  the  purpose  of  evading  a  tax 
payable  only  upon  the  sale  of  bis  goods,  a 
manafacturer  would  pursue  the  mlnons  pol- 
icy of  making  goods  and  locking  them  up 
permanently  In  warehouses.  In  the  outcome 
the  tax  is  the  same  in  amount  as  U  It  were 
measured  by  the  sale  value  of  the  goods  but 
Imposed  upon  the  completion  of  tbelr  maun- 
factare.  The  difference  Is  that,  for  reasons 
of  practical  benefit  to  the  taxpayer,  the  city 
has  postponed  payment  until  convenient 
means  bare  been  furnished  throng  the  mar- 
keting of  the  goods. 

In  our  opinion,  the  operation  and  effect 
of  the  taxing  ordinance  are  to  impose  a  legiti- 
mate burden  upon  the  business  of  carrying 
on  the  manufacture  of  goods  In  the  dtj ; 
It  produces  no  direct  burden  on  commerce  in 
the  goods  manufactured,  whether  domestic 
or  interstate,  and  only  the  same  kind  of  In- 
cidental and  indirect  effect  as  that  whldi 
results  from  the  payment  of  property  taxes 
or  nny  other  and  general  contribution  to  the 
cost  of  government.  Therefore  It  does  not 
amount  to  a  regulation  of  Interstate  com- 
gmerce.  And,  tor  like  reasons,  it  has  not  the 
§  effect  of  ImpoBing  a  tax  upon  the  property 
*or  the  busi*ness  transactions  of  plaintiff  la 
error  outside  of  the  state  of  Missouri,  and 
hence  does  not  deprive  plaintiff  in  error  of 
Its  property  without  due  process  of  law. 

Our  recent  declslous  dted  lu  opposition  to 
this  view.  Crew  Levick  Co.  v.  Pennsylvania, 
24S  D.  S.  202,  207,  38  Sup.  Ct.  128,  G2  U  Ed. 
299,  and  Looney  v.  Crane  Co.,  245  U.  S.  178, 
IBS,  38  Sup.  Ct.  8S.  62  L.  Bd.  230,  and  other 
cases  of  the  same  kind  referred  to  tberein, 


are  so  obrlouslT  dlstingnlsbable  that  partic- 
ular analysis  ia  nnnecessarr. 
Judgment  affirmed. 


(»0  C.  B.  xnt 
DB   QANAT  v.   LEDEBER,  Cotlectw  d  In- 
ternal Be  venue. 

(Aigaed  April  23, 1»19.    TteditA  Jnua  B,  iei».) 

No.  S19. 

1.  Statctxb     «=18B— CoKSTBUcnoH— Mkaii- 

INO    or  WOBDS. 

Unless  the  contrary  appears,  wordi  of  a 
statute  are  presumed  to  be  used  in  their  ordi- 
nary and  osual  lanM,  and  with  the  meaning 
commonly  attributable  to  them. 

2.  Intebitai.  Revenuz  «=>7  — Ikcouk  Tax  — 
"pkopsm"  —  bokds,  mobtoaqcs,  ard 
Stocks. 

Within  Act  Oct  8,  1913,  |  2a,  aobd.  1,  pr»- 
vidlng  (or  Ux  on  income  from  all  property, 
bonds,  mortgages,  and  certificates  of  stock  are 
"property,"  and  not  mere  evidences  ot  ownership 
of  Interests  which  are  property. 

[Ed.  Note.— For  other  deflnitionB,  see  Words 
and   Phrases,   First   and   Second    Serlea,   Prop- 
erty.] 
8.  IitTXBNAL  lUvEnUE  ^=>7  —  Ihcouk  Tax  — 

"Phopebty  WiraiK  Umi'Ted  States." 
"Property  witliin  the  United  States,"  income 
from  which,  though  it  is  owned  by  a  nonresident 
alien,  is  sabjected  to  tax  by  Act  Oct  3,  1913, 
I  2b,  Hubd.  1,  includes  stocks  and  bonds  ot  cor- 
porations organized  under  its  laws,  and  bonds 
and  mortgages  secured  on  property  in  the  state; 
the  certificates  of  stock  and  the  bonds  and  mort- 
gages being  in  the  state,  with  a  company  hold- 
ing them  under  power  of  attorney,  not  only  to 
collect  interest  and  dividends,  but  to  odl  and 
reinvest,  the  maxim  of  "mobilia  seqnuntur  per- 
sonam" not  applying  to  give  the  property  dtns 
at  owner's  domicile. 

CertlQcate  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Clrcntt 

Action  by  Emily  R.  De  Ganay  against  Bph- 
ralm  Lederer.  Collector  of  Internal  Revenue^ 
There  waa  a  judgment  for  defendant  and  the 
case  was  removed  to  the  Circuit  Court  of  Ap- 
peals, which  certlfles  a  question.  Question 
answered  In  tbe  affirmative. 

Messrs.  James  Wilson  Bayard  and  Frank 
P.  Prichard,  both  of  PhUdelphla,  Pa.,  for 
plainUff. 

Mr.  Assistant  Attorney  General  H,  La  Bue 
Brown,  for  defendant 

•Mr.  Justice  DAT  delivered  the  opinion  of* 
the  Court 

The  Act  of  October  3. 1913,  c  16,  |  2a,  suhd. 
I,  38  Stat  ice,  provides: 

"That  there  shall  be  levied,  assessed,  collected 
and  paid  annually  upim  the  entire  net  InccHne 
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arUine  or  Hccrulns  from  all  Hurcca  in  tbe  pre-  \ 
ceding  calendar  jear  to  everj  citlsen  of  the 
United  States,  wbeCher  reaiding  at  home  or 
abroad,  and  to  everj  penon  residing  in  the 
United  Statea,  tlioiigb  not  a  citizen  thereof,  a 
tax  of  1  per  centam  per  annum  upon  auch  in- 
come, except  aa  bereinalter  provided ;  and  a  like 
tax  riiall  be  aaaesaed,  levied,  collected,  and  paid 
«nnually  npon  the  entire  net  Income  from  all 
property  owned  and  of  every  budoeia,  trade,  or 
profeaaion  carried  on  in  the  United  Statea  bj 
peraona  redding  daewhere." 

Under  tliis  statutory  proTlalon  a  QaestJon 
arose  as  to  the  taxability  of  Income  from  cer- 
tain secnritles  of  Emily  B.  De  Oanay,  a  dtt- 
zen  and  resident  of  France.  The  District 
Conrt  of  the  United  Statea  tor  the  Eastern 
District  of  Pennsylvania  held  the  income 
from  the  securities  taxable.  239  Fed.  668. 
The  case  la  here  npon  cerUQcate  from  the 
g)  Circuit  Court  of  Appeals,  from  ivhich  It  ap- 
!j  pears:  That  Emily  R.  De  Ganay  Is  a  citizen 
*  of  France,  and  re'fddes  in  that  country.  That 
her  father  was  an  American  dtizen  domiciled 
In  Pennsylvania,  and  died  In  I&SS,  having  de- 
vised one-fourth  of  his  residuary  estate,  con- 
sisting of  real  property,  to  the  Pennsylvania 
Company  for  Insurance  on  Dtvea  and  Grant- 
ing Annuities,  In  trust  to  pay  the  net  income 
thereof  to  her.  She  also  Inherited  from  her 
father  a  large  amount  of  personal  property 
In  her  own  right  free  from  any  trust.  Tlils 
personal  property  is  Invested  in  stoclcs  and 
bonds  of  corporations  organized  under  laws 
of  the  United  States  and  In  bonds  and  mort- 
gages secured  upon  property  in  Pennsylvania, 
Since  1885  ttie  Pennsylvania  Company  has 
iMen  acting  as  her  agent  under  power  of  at- 
torney, and  has  invested  and  reinvested  her 
property,  and  has  collected  and  remitted  to 
her  the  net  income  therefrom.  The  certifi- 
cates of  stocks,  bonds  and  mortgages  had 
been  and  were  in  1913  in  the  company's  pos- 
session in  Its  offices  in  Philadelphia.  The 
company  made  o  return  of  the  income  collect- 
ed for  the  plaintifT  for  tbe  year  1913  both 
from  her  real  estate,  which  is  not  in  contro- 
versy here,  and  her  net  income  from  corpo- 
rate stocks  and  bonds  and  the  bonds  and 
mortgages  held  by  her  In  her  own  right.  The 
tax  was  paid  under  protest  and  recovery  was 
sought  by  the  premier  action. 

Tlie  question  certified  ts  limited  to  the  net 
Income  collected  I^  \irtue  of  the  power  of  at- 
torney from  the  personal  property  owned  by 
the  plaintiff  in  her  own  right. 

The  power  of  attorney,  which  Is  attached 
to  the  certificate,  authorizes  the  agent: 

"To  sell,  assign,  tranater  an;  stocks,  boudi, 
loans,  or  other  aecurities  now  standing  or  that 
may  hereafter  stand  in  my  name  on  the  books  of 
any  and  all  corporations,  nstionat,  state,  munic- 
ipal or  private;  to  enter  satisfaction  npon  the 
record  of  any  indenture  or  mortgage  now  or 
heteafter  In  my  name,  or  to  aell  and  saaign  the 
Mune  and  to  transfer  policies  of  inanranca,  and 


the  proceeds,  'also  any  other  moneys  to  inveat  * 
and  reinvest  In  nich  aecuritiea  •■  they  may  in 
their  diaoretlon  deem  safe  and  judicloua  to  hold 
for  my  account;  to  collect  and  receipt  for  aO 
interest  and  dividends,  loans,  stocks,  or  other  se- 
curitiea  now  or  hereafter  belonging  to  me ;  to 
indorse  checks  payable  to  my  order  and  to  make 
or  enter  into  any  agreement  or  agreements  they 
may  deem  neceaaary  and  best  for  my  Interest 
in  tbe  management  of  my  bualneas  and  affairs; 
also  to  represent  me,  and.  Is  my  beBalf,  to  vota 
end  act  for  me  at  all  mcetinga  connected  with 
any  company  In  which  I  may  own  atocks  or 
bonds  or  be  Interested  in  any  way  whatever, 
with  power  also  as  attorney  or  attomeya  under 
it  lor  that  parpose  to  make  and  substitute,  and 
to  do  all  lawful  acts  requisite  for  effecting  the 
premises,  hereby  ratifying  and  conBnnlng  all 
that  tbe  said  attorney  or  substitute  or  aubati' 
tutea  shall  do  therein  by  rirtue  of  these  pret- 


ri-)1  Tbe  question  certified  Is: 

"It  an  alien  nonresident  own  stocks,  bonds, 
and  mortgagee  secured  upon  property  In  the 
United  States  or  payable  by  persons  or  corpora- 
tlons  there  domldled,  and  if  the  Income  there- 
from is  collected  for  end  remitted  to  auch  non- 
resident by  an  agent  domiciled  in  the  United 
States,  and  if  the  agent  has  physical  posses- 
don  of  the  certificates  of  stock,  tbe  bonds  and 
tbe  mortgages,  ia  sncb  Income  subject  to  an  In- 
come tax  under  the  Act  of  October  3,  19137" 

The  qnesdon  enbmltted  comes  to  this:  la 
the  Income  from  the  stock,  bonds,  and  mort- 
gages, held  by  the  Pennsylvania  Company, 
derived  from  property  owned  In  the  United 
States?  A  learned  argument  Is  made  to  the 
effect  that  the  stock  certificates,  bonds,  and 
mortgages  are  not  property,  that  they  are  but 
evidences  of  the  ownership  of  interests  which 
are  property;  that  the  property.  In  a  l^al 
sense,  represented  by  tbe  securities,  would 
exist  If  the  physical  evidences  thereof  were  _ 
destroyed.  But  we  are  of  opinion  that  these  j$ 
refinements  are  not  decisive  of  'the  congres-  ■ 
Bional  Intent  In  using  the  term  "property"  In 
this  statute.  Unless  the  contrary  appears, 
statutory  words  are  presumed  to  be  used  in 
their  ordinary  and  usual  sense,  and  with  the 
meaning  commonly  attributable  to  them.  To 
the  general  understanding  and  with  the  com- 
mon meaning  usually  attached  to  sudi  de- 
scriptive terms,  tmnds,  m<»^ages,  and  cer- 
tificates of  stock  are  regarded  as  property. 
By  state  and  federal  statutes  they  are  often 
treated  as  property,  not  as  mere  evidences  ol 
the  interest  which  they  represent  In  Black- 
stone  T.  Miller,  188  U  S.  189,  206,  2S  Sup.  Ct. 
277,  279  (47  L.  Ed.  43S),  this  court  held  that 
a  deposit  by  a  dtlzen  of  Illinois  In  a  trust 
company  In  the  city  of  New  York  was  sub- 
ject to  the  transfer  tax  of  the  state  of  New 
York  and  said: 

"There  is  no  conflict  between  our  views  and 
tbe  point  decided  In  the  case  reported  tmder 
tbe  name  of  State  Tax  on  Foreign  Held  Bondi^ 
16  WalL  300  [21  L.  Bd.  179].    The  taxatlott 
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In  that  okM  wai  on  the  Int«n«t  on  bondf  lieU 
crat  of  the  Btate.  BondB  and  Desotiable  inatm- 
menta  are  more  than  merely  evideDcea  of  debt. 
The  debt  la  Inaeparable  from  tbe  paper  which 
declares  and  constltates  it,  by  a  tradidon  which 
cornea  down  from  more  archaic  conditlona,  Ba- 
eoa  T.  Hooker,  177  Uam.  830,  3S7  [58  N.  B. 
1078,  88  Am.  St  Rep.  279]." 

The  Conrt  of  Appeals  of  New  Tork,  recoi- 
nlzlng  the  aame  priudple,  treated  sach  In- 
Btrnmeuts  aa  property  In  People  ex.  rel.  JelTer- 
nn  T.  Smith,  SB  N.  Y.  67S,  B8S: 

"It  it  clear  from  the  atatDtea  referred  to  and 
the  aathorltle*  dted  and  from  tbe  undcritand- 
inc  of  buBlucM  men  in  commercial  transactiona, 
aa  well  aa  of  Juriita  and  leglilatora,  that  mortr 
Bagee,  bonda,  bills  and  notea  have  far  man; 
purposea  come  to  be  regarded  aa  property  and 
not  aa  the  mere  evldencea  of  debts,  and  that 
Qiej  may  thus  have  a  situs  at  the  place  where 
they  are  found  like  other  visible,  tangible  chat* 


We  have  no  doubt  that  the  gecurltlea,  here- 

8  In  Involved,  are  property.  Are  they  property 
within  the  United  States?  It  la  insisted  that 
the  maxim  "mobUla  Bequuntur  personam"  'ap- 
plies Id  this  inatacce,  and  that  the  altua  of  the 
property  was  at  the  domicile  of  the  owner  in 
France.  But  tlila  court  baa  frequently  de- 
dared  that  the  maxim,  a  flctloD  at  most,  must 
yield  to  the  facta  and  drcumetancea  of  cases 
which  require  It,  and  that  notes,  bonds  and 
mortgages  may  acquire  a  altns  at  a  place  oth- 
er than  tbe  domtdle  of  the  owner,  and  be 
there  reached  by  tbe  taxing  authority.  It  is 
only  necessary  to  refer  to  some  of  the  decl- 
dona  of  this  conrt.  New  OrleaoB  v.  Stemple, 
ITS  D.  B.  300.  20  Sup.  Ct.  110,  44  L.  Ed.  174; 
Bristol  T.  Washington  County,  177  U.  S.  133, 
20  Sup.  Ct  686,  44  L.  Ed.  701 ;  Blacltatone  t. 
Miller,  supra:  State  Board  of  Assessors  t. 
Comptolr  National  d'Escompte,  181  U.  S.  388, 
24  Sup.  Ct  100,  48  L.  Ed.  232;  Carstalrs  t. 
Cochran.  193  U.  S.  10,  24  Sup.  Ct  318,  48  L. 
Bd.  686;  Scottish  Union  &  National  Ins.  Co. 
T.  Bowland.  186  U.  B.  Oil,  25  Sup.  Ct.  340, 
49  L.  Ed.  619;  Wheeler  v.  New  Tork,  233  U. 
S.  434,  439,  34  Sup.  Ct  607,  68  L.  Ed.  1080; 
Iowa  V.  Slimmer.  248  C.  8.  IIS,  120,  39  Sup. 
Ct.  33,  63  L.  Ed.  168.  Shares  of  stock  In  na- 
tional banks,  this  court  has  held,  tor  the  pur- 
pose of  taxation  may  be  separated  from  tbe 
domldle  of  the  owner,  and  taxed  at  the  place 
where  held.  Tappan  y.  Merchants'  National 
Bank,  19  Wall.  490,  22  L.  Ed.  189. 

In  the  case  under  consideration  the  stocks 
end  bonds  were  those  of  corporations  organ- 
ised under  the  laws  of  the  United  States,  and 
the  bonds  and  mortRiiges  were  secured  upon 
property  in  Pen  nay  Ivan  la.  The  certlflcates 
of  stock,  the  bonds  and  mortKaees  were  In  the 
Pennsylvania  Company's  offices  in  Fbllndel- 
pbla.  Not  only  is  this  bo,  but  tbe  stocks, 
bonds  and  mortgages  were  held  under  a  pow- 


er ol  attorney  which  gave  anthorlty  to  Om 
asmt  to  sell,  assign,  or  transfer  any  of  than, 
and  to  invest  and  relDTest  tha  proceeds  of 
rach  salea  aa  it  might  deem  best  in  the  mas- 
agement  of  the  bnelneas  and  affairs  of  the 
prlndpal.  It  Is  difficult  to  conceive  how  prop- 
erty could  be  mora  completely  localized  In 
the  United  States.  Tbere  can  be  no  qnestioD 
of  the  power  of  Congress  to  tax  the  Inoonw 
from  such  securities.  Thus  situated  and 
held,  and  with  the  authority  given  to  the  lo-g 
cal  agent  over  them,  we  think  the  Income  de-| 
rived  la  dearly  from  property  "within  the 
United  States  within  the  meauing  of  Congms 
as  expressed  In  the  statute  under  considera- 
tion. It  follows  that  the  question  certUed 
by  the  Circuit  Court  of  Appeals  must  be  an- 
swered in  the  affirmative. 
So  ordered. 

Mr.  Justice  UcREnfNOLDS  took  no  part 


(9U  tl.  B.  m> 
cm  OP  PAWHUSKA  ».  PAWHUSKA  OIL 
&  GAS  CO.  et  al. 


No.  281. 

1.  OoHnrrDTTonAL  Law  ^=>18ff— Iupaibwxiit 
OF  "Coktract"  —  "MusiciPAL  CoapoKA- 
tioh"— PowxB  TO  Bequlatx  Gas  Ratbs. 

Mnnidpal  corporationa  are  political  anbdl- 
vlslona  of  the  state,  (or  the  ezercisinx  of  aneh 
governmental  powera  aa  may  be  Intnuted  to 
them,  the  nature  and  duration  of  which  powers 
rest  In  the  discretion  of  the  atate,  and  neither 
their  charter  nor  any  law  conferring  govem- 
mental  powera  constitutea  a  contract  with  the 
state  within  tbe  meaning  of  the  federal  GonaAi- 
totion ;  therefore  though  an  Oklahoma  dty 
gave  a  gas  company  a  frandiise  to  use  tlie 
streets  and  alleys  for  its  pipea,  aud,  puiaoaiit 
to  Rev.  Laws  1810.  |  0S3,  regulated  charge^ 
Laws  1B13,  c.  B8,  giving  power  to  regulate  rate* 
to  the  Corporation  Commlaalon,  and  depriving 
the  dty  of  such  authority,  is  not  Invalid  as  In- 
pairing  the  obligation  of  a  contract 

[Ed.  Note.— For  other  deBniliona,  aee  Worda 
and  Phrases,  First  and  Second  Serlcw,  Conbact; 
Municipal  Corporation.] 

2.  Municipal  Cokpobations  4=64— Powns 
— Leoislative  Cohtbol. 

A  municipal  corporation  la  a  mere  political 
division  of  tbe  atate,  created  as  a  couventent 
agency  for  eiercising  such  govemmeDtal  powers 
as  may  be  intrusted  to  tt  and  the  nature  of 
such  powera  rests  in  the  atisolnte  diactetiou  of 
the  state. 


An  order  of  the  Oklahoma  Corpora tlOD 
CommlsRlon  mode  on  petitl<ni  of  tbe  Paw- 
huska  on  &  Gas  Company  fixing  the  rates  for 
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CITT  OF  PAWHUSKA  v.  PAWHUSKA  OIL  A  GAS  CO. 


gaa  WHS,  OD  appeal  by  the  City  of  Pawhuska, 
afflrmed  by  tbe  Supreme  Court  of  O^laboma 
(166  Pac.  1058),  and  the  City  of  Pawhuska 
g  brings  error.    Writ  dismissed. 

*  *Ur.  Preston  a.  Shtan,  of  Fawhnska,  Okl., 
for  plaintiff  In  error. 

Mr.  T.  J.  Leahy,  of  Fawbuska,  Okl.,  for 
defendaot  In  error. 

Mr.  JuflUco  VAN  DBVANTEB  delivered 
the  opinion  of  the  Court 

A  city  In  Oklahoma  Is  complaining  bere  of 
au  order  of  the  corporation  commission  of 
the  state,  made  In  1917,  regulating  the  rates 
and  service  of  a  gas  company  engaged  in 
supply  tog  aatnral  gas  to  the  city  and  its  in- 
habitants. The  company  has  a  franchise, 
granted  by  the  city  In  1909,  which  entitles  It 
to  have  Its  pipe  lines  ta  the  streets  and 
alleys  of  the  city  and  provides  that  the  gaa 
shall  be  supplied  at  flat  or  meter  rates,  at 
the  option  of  the  consumer,  and  that  the 
rates  shall  not  be  la  excess  of  flxed  stand- 
ards. 

When  the  franchise  was  granted  there 
was  a  provision  in  the  state  Constitution 
{article  IS,  i  7)  reading: 

"No  grant,  extension,  or  renewal  of  any  fran- 
chlae  or  other  use  of  the  streets,  alleys,  or  other 
public  groQiids  or  ways  of  any  municipality, 
shall  divest  the  state,  or  any  of  Its  subordinate 
sabdiTidons,  of  their  control  and  reflation  of 
SDCh  use  and  enjoyment  Nor  shall  the  iMwer 
to  regnlate  the  charges  for  public  services  l>e 
-surrendered;  and  no  exclusive  franchise  shall 
ever  be  granted." 

And  there  also  was  a  statutory  provision 
(Rev.  Stat  1903,  |  398;  Rev.  Laws  1910,  | 
SOS)  declaring: 

"All  such  grants  sball  b«  subject  at  all  times 
to  reasonable  regulations  by  ordinance  as  to  the 
□Be  of  streets  and  prices  to  Im  paid  for  gas  or 
light" 

^     In  1913  the  state  Le£islnture  adopted  an 
§  act  providing  that  the  corporation  commls- 

•  slon  "shall  have  general  snper'Tlsion  over 
all  poblic  utilities,  wttb  power  to  fix  and 
establish  rates  and  to  prescribe  rules, 
qulrements  and  regulations,  affecting  their 
services."  Laws  1913,  c  93,  |  2.  It  was  un- 
der this  act,  and  after  a  full  hearing  on  a 
petition  presented  by  the  gas  company,  that 
the  order  In  question  was  made.  The  order 
abrogates  all  flat  rates,  Increases  the  meter 
rates,  requires  that  the  gas  be  sold  through 
meters  to  be  snpplled  and  installed  at  the 
company's  expense,  and  recites  that  the  evl- 
-deuce  produced  at  the  hearing  disclosed  that 
the  franchise  rates  had  become  iaadequate 
And  nn remunerative  and  that  supplying  gas 
at  flat  rates  was  productive  of  wasteful  use. 
On  an  appeal  by  the  dtj  the  Supreme  Court 
«t  the  state  afflrmed  the  order,  166  Paa 
U6& 

Ttm  ettr  contended  In  Uiat  oonrt— and  it 
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contends  here — that  at  the  time  the  fran- 
chise was  granted  It  alone  was  authorized  to 
regulate  such  charges  and  service  wlttiln  It* 
municipal  limits,  that  ttie  Legislature  could 
not  transfer  that  authority  to  the  Corpora- 
tion Commission  consistently  with  the  Con- 
stitution of  the  state,  and  that  in  conaeqneacs 
the  act  under  which  the  commission  pro- 
ceeded and  the  order  made  by  it  effected  an 
impairment  of  the  franchise  contract  be- 
tween the  city  and  the  gas  company  in  viola- 
tion of  the  contract  clause  of  the  Constlto- 
tion  of  the  United  States.  Or,  stating  it  In 
another  way,  the  contention  of  the  city  was 
and  Is  that  the  authority  to  regulate  the 
rates  and  service,  which  concededly  was 
reserved  at  the  time  the  franchise  was  grant- 
ed, was  irrevocably  delegated  to  the  dty  by 
the  Constitution  and  laws  of  tLe  state,  and 
therefore  thst  the  exertion  of  that  authority 
any  other  state  agency,  even  though  In 
conformity  with  a  later  enactment  of  the 
Legislature,  operated  as  an  Impairment  oA 
the  franchise  contract 

Dealing    with    this   contention    the   state 
court,  while  fully  conceding  that  the  earlier 
statute  delegated  to  the  city  the  anthorityi. 
claimed  by  It,  held  that  this  delegation  wasg 
•to  endure  onl.v  "until  such  time  as  the  state  • 
saw  fit  to  exercise  Its  paramount  authority," 
that  under  the  state  Constitution  the  Legis- 
lature could  withdrsw  that  authority  from 
the  dty  whenever  in  Its  judgment  the  public 
Interest  would  be  subserved  thereby,  and 
that  it  vras  effectively  withdrawn  from  the 
dty  and  confided  to  the  corporation  com- 
mission by  the  act  fd  1918.    The  dalm  that 
this  Impaired  the  frandilse  contract  waa 
overruled. 

[1,1]  It  Is  not  contended,  nor  could  It 
well  be,  that  any  private  right  of  the  dty 
was  infringed,  but  only  that  a  power  to  regu- 
late in  the  public  Interest  theretofore  con- 
fided to  It  was  taken  away  and  lodged  In  an- 
other agency  of  the  state — one  created  by  the 
state  Constitution.  Thus  the  whole  contro. 
vergy  is  as  to  wlilch  of  two  existing  agendes 
or  arms  of  the  state  government  Is  authorized 
for  the  time  being  to  exercise  In  the  public 
interest  a  particular  power,  obviously  govern- 
mental, subject  to  which  the  franchise  con- 
fessedly was  granted.  In  this  no  question 
under  the  contract  clause  of  the  Constitution 
of  the  United  States  Is  involved,  but  only  a 
question  of  local  law,  the  decision  of  which 
by  the  Supreme  Court  of  the  state  Is  final. 

"Municipal  eorporatlona  are  political  snbdM- 
sIohb  of  the  state,  created  as  convenient  agencies 
for  exercising  such  of  the  govemmentai  powers 
of  the  state  as  may  be  intrusted  to  tham.  For 
the  purpose  of  execotlDg  thes«  powers  properiy 
and  effidently  they  usually  are  given  the  power 
to  acquire,  hold,  and  manage  personal  and  real 
property.  The  number,  nstnre,  and  dnratlaB 
of  the  powers  conferred  upon  these  eorporatloiw 
and  the  territory  over  whidi  they  shall  bs  ezei^ 
dscd  rests  in  the  absolute  discretion  tf  the  statSk 
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Kelthra  thdr  darten,  nta  auj  law  conferriDC 
(oTCnunental  powen,  or  vesting  in  them  proit- 
trtg  to  be  QMd  for  fOTemmental  purpoaea,  or 

JanthortdiiK  them  to  bold  or  mBnage  aueb  prop- 
erty, OF  exemptliiK  tbem  from  taxation  upon  it 
conatitutei  a  contract  with  *tbe  atate  wItMn  tbe 
meaning  of  the  federal  Conidtntion."  Hunter 
V.  Pittsburg,  207  U.  S.  161,  178,  28  Sup.  CL 
40,  46  (62  L.  Ed.  ISl). 

In  Dartmoutli  College  y.  Woodward,  4 
Vliieat.  lilS,  629-630,  659-664,  6SS,  691,  4 
L.  Ed.  ess.  It  was  dlatinctly  recognized  that 
as  respecta  grants  of  political  or  govern- 
mental authority  to  cities,  towns,  counties, 
and  the  like  the  legislative  power  of  tbe 
states  is  not  restrained  by  the  contract 
clause  of  the  Constitation ;  and  In  East  Hart- 
ford V.  Hartford  Bridge  Co.,  10  How.  Bll,  p- 
633  (13  L.  Ed.  618),  where  was  Involved  the 
validity  of  a  state  statute  recalling  a  grant 
to  a  city,  theretofore  made  and  long  In  use, 
of  power  to  operate  and  maintain  a  ferry  over 
a  river,  it  waa  said,  that  the  parties  to  the 
Crant  did  not  stand — 

"in  tbe  attitude  towards  each  other  of  making  a 
contract  by  it,  Buch  as  ia  contemplated  in  tbe 
Const!  tilt  ion,  and  as  could  not  be  modified  by 
subsequent  legislation.  The  Legislnture  waa 
acting  here  on  the  one  port,  and  public  munici- 
pal and  political  corpora tiona  on  the  other. 
They  were  acting,  too,  in  relation  to  a  public 
object,  being  virtually  a  highway  acrosB  the 
river,  over  another  highway  up  and  down  the 
rlrer.  From  tbis  atanding  and  relation  of  these 
parties,  and  from  tbe  Bubject-matter  of  their 
action,  we  think  that  the  doings  of  the  Legisla- 
ture as  to  this  ferry  must  be  coDaiderpd  rather 
as  a  public  law  than  aa  contracts.  They  relat- 
ed to  public  interests.  They  changed  aa  those 
intereata  demanded.  The  grantees  likewise,  the 
towna  being  mere  organizatianB  for  public  pur- 
poses, were  liable  to  have  their  public  powers, 
rights,  and  dntiea  modified  or  aholisbed  at  any 
moment  by  the  Legislature.  •  •  •  Hence,  gen- 
erally, the  doinga  between  them  and  the  Legia- 
lature  are  In  tbe  nature  of  legislation  rather 
than  compact,  and  subject  to  all  the  legislative 
conditiona  just  named,  and  therefore  to  be  con- 
sidered SB  not  violated  by  aabaequent  legislative 
cbnnges." 

In  New  Orleans  v.  New  Orleans  Water- 
works Co.,  142  V.  S.  79,  p.  91.  12  Sup.  CL 
_  142,  p.  147  (36  L.  Ed.  043),  where  a  city,  rely- 
g  Ing  on  the  contract  clause,  sought  a  review 
■  by  this  court  of  a  *Judgnient  of  a  state  court 
sustaining  a  statute  so  raodl^ing  the  fran- 
chise of  a  waterworks  company  as  to  require 
the  city  to  pay  for  water  used  for  municl- 
pel  purposes,  to  whicu  It  theretofore  waa  en- 
titled without  charge,  the  writ  of  error  was 
dismissed  on  the  ground  that  no  question  of 
Impairment  within  the  meaning  of  the  con- 
tract  clause    was   involved.      Some   of  the 
earlier  cases  were  reviewed,  and  It  was  sold: 
"Bat  fnrther  citations  of  authorities  upon  this 
point  are  unnecessary;   they  are  full  and  conclu- 
sive to  the  point  that  the  maoiclpallty,  being  a 


mere  agent  of  the  Btate,  stands  In  Its  govern- 
mental or  public  character  In  no  contract  rela- 
tion with  its  sovereign,  at  wboas  pleasure  Its 
charter  may  be  amended,  changed,  or  revoked, 
without  the  impairment  of  any  constitutional 
obligation,  while  with  respect  to  its  private  or 
proprietary  rights  and  interests  it  may  be  en- 
titled to  tjie  constitutional  protection.  In  this 
case  the  city  has  no  more  right  to  claim  an  Im- 
munity for  its  contract  with  tbe  Waterworks 
Company  than  it  would  have  had  If  such  con- 
tract had  been  made  directly  with  the  state. 
The  state,  having  authorized  sudi  contract, 
might  revoke  or  modify  it  at  its  pleasure." 

The  principles  announced  and  applied  In 
these  cases  have  been  reiterated  and  en- 
forced BO  often  that  the  matter  la  no  longer 
debatable;  Covington  t.  Kentucky,  173  U. 
S.  231,  241,  19  Sup.  Ct.  383,  43  I..  Ed-  079; 
Worcester  v,  Worcester  Street  Ry.  Co.,  196 
U.  S.  638,  548.  25  Snp.  Ct  327,  49  L.  Ed.  691 ; 
Braxton  County  Court  v.  West  Virginia,  20S 
D.  S.  192,  28  Sup.  Ct.  276,  62  L.  Ed.  45D;  En- 
glbwood  V.  Denver  &  South  Platte  Ry.  Co., 
248  D.  8.  294,  296,  39  Sup.  Ct  100,  63  L.  Bd. 
263. 

Writ  of  error  dismissed. 


HANCOCK 
(Submitted  April 


(ISO  u.  S.  IH> 
I.  V.  CITY  OF  ML'SKOOEE, 
OKL.,  et  al. 


1.  CouBTS  «=>366(G)  —  Pbeceoents  —  Con- 
erauCTioN  of  Locai.  Statutes. 

Decisions  o(  the  highest  state  court  constru- 
ing local  statutes  are  conclosive  on  the  federal 

2.  CoNSTiTDTioNii:.  LAW  «s='290(3)— Munic- 
iPAL  CoBPoxATions  «=>407(1)  —  Dtm  Pro- 
cess or  Law— AsBBssuiNTB  ros  MunioiPAi. 

lUFBOVBUE  NTS— N  OTTCE. 

Comp.  Laws  Okl.  1909.  U  984-003,  anthor- 

izlng  the  mayor  and  councilmcn  in  any  munici- 
pality of  not  less  than  1,000  inhabitants  to  (•- 
tabliah  a  general  sewer  system,  etc.,  baving  del- 
egated the  entire  legislative  power  of  the  state 
with  respect  to  tbe  eatablishmnt  of  local  sewer 
systems  and  the  exercise  of  the  taxing  power 
in  aid  thereof  to  the  municipalities,  a  munici- 
pal ordinance  creating  a  sewer  district  and  as- 
sessing the  cost  against  property  within  the  dis- 
trict is  not  invalid,  oa  depriving  property  own- 
ers of  their  property  without  due  process,  in 
violation  of  Const.  Amend.  14,  because  giving 
no  notice  to  property  owners  or  provision  for 
hearing. 

3.  CoHSTrronoNAl.  Law  ^=200(3)— Dub  Pbo- 
cKSs  OF  Law  —  MuNictPAi,  iKpsovBinirc 

ASSESSUIINTS. 

Where  the  Oklahoma  atntutes  relating  to 
the  eatabllahment  of  sewer  diatricts  required 
tbe  coat  oE  tbe  sewer  to  be  distributed  among 
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the  different  propertlea  in  tbe  distiict  In  pro- 
portion to  ares,  and  the  m&tter  became  one  of 
mere  computation,  the  fact  an  ordinance  es- 
tabliahtDK  a  aewer  diatrict  did  not  give  propel- 
tj  onnert  an  opportunit;  to  b«  heard  aa  to  the 
distribution  of  the  coata  of  the  aewer  did  not 
deprire  propertf  ownera  of  their  propertj  witb' 
out  due  proceM,  in  violation  of  the  Fourteenth 
AmendmenL 

4.  MUMIOITAI.  GOBPOBATIOHS  ^9^0— AfiSESft- 
HBmS  FOB  lUFBOTBMEinS— APPOBTlOnilEfl* 

— JuDicui.  Sdpebvibiok. 
Whether  the  entire  amount,  or  a  part  onir, 
of  the  COM  of  a  local  improtement,  ahall  be  im- 
poaed  aa  a  apecial  tax  npon  the  property  bene- 
fited, and  whether  the  tax  ihall  be  dlitributed 
upon  a  consideration  of  the  particular  benefit 
to  particular  lota,  apportioned  according  ta 
frmtase,  TBlne,  or  area,  ia  a  matter  of  lefiala- 
tlve  diacretion,  aubject  to  Jadicisl  relief  in  ctu»- 
e*  of  actual  abuse  of  power  or  aubatantlBl  error 
in  axecuting  it. 


Salt  bj  W.  A.  Hancock  and  othen  against 
tlie  City  of  Muskogee,  Ok].,  and  otben.  A 
Judgment  for  defendants  was  affirmed  I^  tbe 
Oklaboma  Supreme  Court  (168  Pac.  445),  and 
complainants  bring  error.   Affirmed. 

MesBrs.  B.  B.  Blakeney  and  James  H.  Max- 
ey,  both  of  Tulsa,  Old.,  and  Grant  Foreman 
and  James  D.  Slmma,  botb  of  Muskogee,  OkL, 
for  platntifTs  in  error. 

Ueesre.  Natb&n  A.  Gibson  and  Josepb  L. 
Hull,  botb  of  Muskogee,  Okl.,  for  defendants 

5  In  error. 
•  Mr.  Justice  FITNET  deUvered  tbe  opinion 
of  tbe  Court. 

Plaintiffs  In  error,  owners  of  real  estate  In 
the  dty  of  Muskogee,  brought  suit  In  an  Ok- 
lahoma state  court  seeking  an  Injunction  to 
restrain  tbe  city  and  Its  officials  from  encum- 
bering their  lands  witb  a  special  assessment 
to  pay  for  the  construction  of  a  sewer  in 
sewer  district  No.  12  of  that  dty,  contend- 
ing that  tbe  statutes  of  the  state  and  tbe  or- 
dinances of  tbe  dty  under  which  tbe  dis- 
trict was  created  and  the  cost  of  tbe  sewers 
tberdn  assessed  against  the  property  within 
tlie  district  were  in  Tlolatlon  of  tbe  Four- 
teoitb  Amendment,  in  that  they  deprived 
plaintiffs  of  thdr  property  without  due  pro- 
cess of  law.  Tbe  trial  court  refused  relief, 
tbe  Supreme  Court  of  Oklahoma  affirmed  its 
Judgment  <16S  Pac.  440),  end  tbe  case  comes 
liere  by  writ  of  error. 

Tbe  statutes,  as  they  existed  at  tbe  time 
the  proceedings  In  question  were  Iiad.  are  to 
be  fotmd  in  Snyder's  Comp.  Laws  Okl.  1909, 
H  984r-&&3.  Tbey  authorize  the  mayor  and 
coundlmen  In  any  municipal  corporation  hav- 
ing a  population  of  not  less  than  1,000  to 
establish  a  general  sewer  system  composed 
of  public,  district,  and  private  sewers,  and 
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also  to  cause  district  sewers  to  be  construct- 
ed within  dlsCricta  having  limits  prescribed 
by  ordinance;  tbe  cost  of  district  sewers  to 
be  apportioned  against  all  lots  and  pieces  of 
ground  In  the  district  In  proportion  to  area, 
disregarding  Improvements  and  excluding  the 
public  highways. 

It  is  contended  that  tbe  statute  la  Told  be- 
caose  it  gives  no  notice  to  profiotty  ownera 
and  makes  no  provision  for  hearing  them  as 
to  tbe  formation  of  the  district  or  Its  bound- 
aries, the  proposed  plan  or  method  of  build- 
ing the  sewer,  or  the  amount  to  be  assessed 
upon  property  In  the  district  While  it  1« 
conceded  to  have  been  established  bj  prevl<9 
ous  dedsloua  of  this  court  that,  where  the9 
Legislature  *flies  by  law  the  area  of  a  sewer* 
district  or  the  property  which  Is  to  be  aa- 
sessed,  no  advance  notice  to  the  property 
owner  of  such  leslslatlve  action  Is  necessary 
In  order  to  constitute  due  process  of  law.  It 
Is  insisted  that  In  tbe  present  case  the  Legis- 
lature has  not  done  this,  and  hence  It  is  es- 
sential to  tbe  protection  of  the  fundamental 
rights  of  the  property  owner  that  at  some 
stage  of  the  proceeding  he  have  notice  and 
an  opportunity  to  be  heard  upon  the  question 
whether  bis  property  is  erroneously  Included 
In  the  sewer  district  because  It  cannot  be 
benefited  by  tbe  sewer,  or  for  any  other  rea- 
son Is  Improperly  subjected  to  assessment. 

(1,1}  But  we  find  It  to  be  settled  by  de- 
risions of  tbe  Supreme  Court  of  Oklahoma, 
which  as  to  this  are  conclusive  upon  us,  that 
In  resi^ect  to  the  establishment  and  construc- 
tion of  local  sewer  systems  and  tbe  exercise 
of  tbe  power  of  taxation  In  aid  of  this  pur- 
pose, the  entire  legislative  power  of  the 
state  has  been  delegated  to  the  municipali- 
ties. In  City  of  Perry  v.  Davis.  18  Okl.  427, 
p.  44Ei,  90  Pac.  865,  p.  870,  referring  to  this 
same  legislation  the  court  held: 

"When  the  Legislature  delegated  the  power 
to  the  mayor  and  conneilmeD  of  municipal  cor- 
porations in  this  territory,  having  a  bona  fide 
popolatiDn  of  not  less  than  1,000  persona,  to 
establish  a  general  sewer  system,  that  delega- 
tion of  power  carried  with  it  all  the  Incidental 
powers  neceaaary  to  carry  its  object  into  effect 
within  the  law.  Of  what  utility  wonld  sndi  a 
grant  of  power  be  If  unaccompanied  with  suffi- 
dent  power  to  carry  it  into  effect?  Under  our 
system  the  power  of  taxatlDn  ia  vested  exclu- 
sively In  the  legislative  breach  of  the  govern- 
ment hut  It  Is  a  power  that  may  be  delegated 
by  the  Legtslatnrc  to  munidpal  corporations, 
which  are  mere  Instrumentalities  of  the  state 
for  the  better  admin  is  [ration  of  public  affairs. 
When  such  a  corporation  ia  created  it  becomes 
vested  with  the  power  o(  taxation  to  sustain  g 
itself  with  all  necessary  public  improvements,  S 
unlen  the  exercise  of  tbat  'poner  be  expressly 
prohibited.  That  the  mayor  and  council  of  the 
city  of  Perry  was  authorized  to  establish  and 
constrnct  ■  necessary  aewer  system  for  tbe 
the  absence  of  prohibitive  statutes, 
should  not  be  questioned.  Tbe  power  to  es- 
tablish  nnd  construct  a   sewer  system   carried 
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The  court  further  held  that  the  act  oodbU- 
toted  due  process,  and  th&t  the  passage  and 
publication  of  an  ordlaauce  establlBhlng  a 
sewer  district  constituted  satUdent  notice 
and  conferred  Jurisdiction  upon  the  city  au- 
thorities to  perform  the  work  and  provide 
payment  therefor.  This  was  followed  in  City 
of  Muskogee  t.  Rambo,  40  OU.  672,  680,  138 
Pac  567,  and  also  in  the  present  case. 

So  far,  therefore,  as  the  present  ordinance 
determined  that  a  district  sewer  should  be 
constructed,  and  eatabllsbed  the  bounds  of 
the  district  for  the  purpose  of  determining 
wliat  property  should  be  subjected  to  the  spe- 
cial cost  of  constructing  it,  there  was  an  au- 
thorized eserclse  of  the  legislative  power  of 
the  state,  wUch,  according  to  repeated  deci- 
sions of  this  court,  was  not  wanting  in  due 
process  of  law  because  of  the  mere  fact  that 
there  was  no  previous  notice  to  the  property 
owners  or  opportunity  to  be  heard.  The 
question  of  distributing  or  apportioning  the 
burden  of  the  coat  among  the  particular  prop- 
erty owners  is  another  matter.  Spencer  ▼. 
Merchant,  125  U.  S.  345,  355,  3QT,  8  Sap.  Ct. 
021,  31  L.  Bkl.  763 ;  Paulsen  t.  Portland,  149 
0.  S.  30,  40.  13  Sup.  CL  750.  37  L.  Ed.  637 ; 
French  v.  Barber  Asphalt  Paving  Co.,  181  U. 
S.  324,  343,  21  Sup.  Ct  625,  45  L.  Bd.  879: 
Shumate  v.  Heman,  181  U.  S.  402,  21  Sup. 
Ot  645,  45  L.  Ed.  916,  922,  afllnning  Heman 
V.  Allen,  156  Mo.  534,  57  S.  W.  559;  Wagner 
J.  Baltimore,  239  D.  S.  207,  218,  36  Sup.  Ct. 
66,  60  L.  Ed.  230 1  Wlthnell  r.  Ruecklng  Con- 
struction Co.,  24Q  U.  S.  63,  39  Sup.  Ct.  200, 
63  L.  Ed.  470. 

We  do  not  mean  to  say  that  If  In  fact  It 
were  mode  to  appear  that  there  was  an  ar- 
bitrary and  unwarranted  exercise  of  the  leg- 
B  talatlve  power,  or  some  denial  of  the  eqnal 
^  protection  of  the  laws  In  the  method  of  exer- 
•  clslng  it,  •judicial  relief  would  not  be  accord- 
ed to  parties  aggrieved.  The  facts  of  this 
case  raise  no  such  question.  See  Wagner  v. 
Baltimore.  230  U.  S.  207,  220,  38  Sup.  Ct.  66, 
60  L.  Ed.  230;  Houck  t.  Uttle  River  Dis- 
trict 239  U.  S.  254,  265,  36  Sup.  Ct.  58.  60 
L.  Ed.  266 ;  Myles  Salt  Co.  t.  Iberia  Drain- 
age District,  239  n.  S.  478,  485,  36  Sup.  Ct. 
204,  60  L.  Ed.  S92,  L.  B.  A.  1018E,  190; 
Gast  Realty  Co.  t.  Schneider  Granite  Co., 
240  V.  S.  65,  S9,  36  Sup.  Ct  254,  60  L.  Ed. 
623. 

The  chief  reliance  of  plaintiff  in  error  Is 
upon  Ihoee  decisions  wU(^  tiave  held  that 
where  the  Legislature.  Instead  of  determin- 


ing for  ttseU  what  lands  aholl  be  Included 
In  a  district  or  what  lands  will  be  beneSted 
by  the  construction  of  a  sewer,  submits  the 
question  to  some  board  or  other  inferior  tri- 
bunal with  adminlatratlve  or  quasi  Judicial 
authority,  the  inquiry  becomes  in  Its  nature 
Judicial  in  such  a  sense  that  property  owners 
are  entitled  to  a  hearing  or  an  opportunity 
to  be  heard  before  their  lands  are  Included. 
Fallbrook  Irrigation  District  t.  Bradley,  104 
U.  S.  112.  166,  167.  174,  175,  17  Sup.  CL  56, 
41  U  Ed.  369;  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  62,  18  Sup.  Ct.  521.  42 
L.  Ed.  913;  Bmbree  t.  Kansas  City  Road 
District,  240  U.  S.  242,  247,  36  Sup.  Ct  317, 
60  L.  Ed.  624.  But  they  have  no  appUcatlon 
to  a  case  where,  as  in  the  case  before  oa,  full 
leglalatlve  power  over  the  subject-matter  has 
t>een  conferred  by  the  state  upon  a  municipal 
corporation.  Where  that  has  been  done,  a 
legislative  determlnaUon  by  the  local  l^te- 
latlve  body  Is  of  the  same  effect  as  tboo^ 
made  by  the  general  Legislature.  Wlthnell 
v.  Ruecklng  Constmctloa  Co.,  249  U.  S.  63, 
70.  39  Sup.  Ct  200,  63  L.  Ed.  479. 

[1,  (]  It  is  suggested  further  that  the  stat- 
utes and  ordinances  In  question  were  want- 
ing in  due  p^ocea^  In  tbnt  they  afforded  the 
property  owner  no  opportunity  to  be  heard 
as  to  the  distribution  of  the  coat  of  the  sew- 
er among  the  different  properties  In  the  dis- 
trict or  the  ascertainment  of  the  amount  of 
the  assessment  to  be  Imposed  upon  the  lands 
of  plaintiffs  In  error.  Respecting  thl-  it  la 
sufficient  to  say  that  as  the  Legislature  Itself 
has  prescribed  that  the  entire  cost  of  a  dis- 
trict sewer  shall  be  apportioned  against  the  a 
lots  In  the  district  in  proportion  to  area  (ex-  S 
eluding  "the  highways),  there  is  no  occasion' 
for  a  hearing  with  respect  to  the  mode  In 
which  the  assessment  shall  be  apportl<»ied, 
since  this  is  resolved  Into  a  mere  mathemat- 
ical calculation.  And  It  is  settled  by  the 
cases  above  cited  that  whether  the  entire 
amount  or  a  part  only  oC  the  cost  of  a  local 
Improvement  shall  be  Imposed  as  a  qwdal 
tax  upon  the  property  beneSted.  and  whether 
the  tax  shall  be  distributed  upon  a  considera- 
tion of  the  particular  benefit  to  particular 
lots  or  apportioned  according  to  their  front- 
age upon  the  streets,  their  values,  or  tbelr 
area,  la  a  matter  of  legislative  discretion, 
subject,  of  course,  to  Jndldal  relief  in  cases 
of  actual  abuse  ot  power  or  of  substantial 
error  in  executing  It  neither  of  which  U  here 

Judgment  affirmed. 
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(Arxtwd  April  23,  1919.    Dedded  Jiina  9, 1919.) 

Not.  298  tud  294. 

L  OoMHXROK   ^=>94  —  DiacxnatiATioN  —  Ao- 
none  on  Coiuussioif's  Aitabds-' Ahehd- 

inO  DECLAAATIOR8. 

AQowIdc  in  KcUoiu^  triad  tocether,  on  rep- 
arttion  awards  by  tha  Intentata  Commerce 
Gomminion,  ooa  in  favor  of  ■  partnenbip,  the 
other  in  favor  of  it«  succetBor,  bnt  both  against 
the  aanie  carrier,  an  amendment  to  correct 
take  In  the  dedarationi,  tranapoalng  the  airarda, 
JMd  In  eoait'i  discretion. 
2.  CoiDiEBCB    ^=9T  —  DaouaiitfATion    bt 

CaRKIXB— AWA&D  BT  COUMISSIOIt— IlfTEX- 
KSI. 

SUppera  belnK,  under  Act  to  Begulate  Com- 
merce, I  8  (Cktmp.  St.  I  S&72),  entitled  to  fuU 
eompenaatlon  for  damasea  firom  diacrlmSnatlDn 
bj  carrier  in  car  distribution,  neither  allowance 
of  Intereat  aa  part  of  award  by  Intentate  Com- 
merce CommiMion  nor  iUBtracdon,  in  action  on 
the  award,  that  the  jury  might  do  ao,  ia  error, 
ttiongh  recoTerr  was  leaa  tlian  amount  of  claim 
before  CommJaaion;  the  carrier  uoTer  havins 
offered  any  pajment 

8.  Apfkal  aud  Bsbob  «=>2I6(6>-Bktiiw- 
Vailumx  to  Ckabob— <;kixina  Court's  At- 

TBNTIOIf. 

Failure  to  charge  one  ol  nnmerotu  request- 
ed pcdnta  waa  walTed,  and  cannot  be  reviewed ; 
eoonael,  on  atatement  of  Judge  that  he  thoaght 
be  had  covered  all  the  points  submitted,  and 
inritation  to  call  attention  to  any  point,  not 
mentioning  the  point,  hut  making  another  re- 
quest, and  excepting  generallj  to  refusal 
charge  requested  points. 

In  Error  to  the  United  Statea  Circuit  Conrt 
of  Appeals  tor  the  Third  Circuit 

Two  actlonB,  one  br  James  B.  Hinds,  snr> 
Tivlnc  partner,  etc,  and  the  other  by  James 
H,  Hinds  and  another,  partners,  both 
against  tbe  FeimsylTsnia  Railroad  Company. 
Jodgmraits  for  plalQtUTs  were  afflrmed  br 
the  ar^mlt  Court  of  Appeals  (244  Fed.  S3, 
166  O.  C.  A.  481),  and  defendant  brings  error. 


L  Fronds  I.  Gowen,  of  Philadelphia, 
Pa.,  and  Frederic  D.  UcKenney,  of  Wasblng- 
ton,  D.  C,  for  plalntUI  In  error. 

Mr.  James  A.  QleaB(Mi,  of  Dn  B<da,  Pa.,  tor 
defendants  In  error. 

Hr.  Justice  DA£  delivered  the  opinion  of 

the  Court. 

o    These  cases   were    tried   t<4[etber   in   the 

ficonrts  below  and  may  be  considered  and  dis- 

•  posed  of  In  Uke  manner  here,     "They  were 

brought  upon  reparation  orders  made  by  the 

Interstate  Commerce  CommlBsion  baaed  upon 

alleged  discrimination  against  the  plaintiffs 

In  car  distribution.     Two  periods  were  in 

ctntroveray:  In  No.  293  from  July  1,  1902, 
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to  October  1, 1904;  In  No.  294  from  October 
1,  1901  to  June  SO,  1007.  Verdicts  and  Ju^ 
menta  were  recovered  in  both  cases  against 
the  company.  The  Judgments  were  affirmed 
In  the  Circuit  Conrt  of  Appeals.  244  Fed. 
53,  IM  C.  C.  A.  481. 

During  the  first  period  James  H.  UindB 
and  William  J.  Mat£,  trading  as  Bulah  Cool 
Company,  operated  the  mine  alleged  to  have 
been  subjected  to  unlawful  discrimination. 
During  the  second  period  a  partnership, 
composed  of  Minds  and  the  vrldow  of  Matz, 
trading  under  the  same  name,  operated  the 
mine.  Two  proceedings  for  reparatltm  were 
brought  before  the  Interstate  Commerce 
Commission.  In  the  first  an  order  of  rep- 
aration In  the  sum  of  $18,591.48  was  awarded, 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  June  28,  1907.  For 
the  second  period  an  award  was  made  in  the 
sum  of  $31,71SJS7,  with  8  per  cent  interest 
from  the  same  date.  The  verdicts  of  the 
Jury  were,  for  the  first  period,  |16,092.92; 
for  the  second  period  $33,018.37. 

[1]  1.  The  plaintiff  In  error  complains  of 
the  allowance  of  an  amendment  correcting  a 
mistake  in  the  declarations  transposing  the 
awards.  The  mistake  was  first  noticed  by 
the  court  near  the  close  of  the  triaL  This 
amendment  was  so  obviously  Just  and  within 
the  court's  discretion  that  we  need  only  say 
tbat  we  think  no  error  was  committed  in 
allowing  It. 

[21  2.  It  Is  Inslated  that  the  court  erred  In 
allowing  the  Jury  to  add  Interest  not  ezoeed- 
fng  6  per  cent  on  the  damages  found;  thU 
upon  the  theory  that  the  recoveries  were  be- 
low the  Btnouots  claimed  before  the  Commis- 
sion which  were  so  large  as  to  be  wholly  un- 
fair. But  the  defendants  In  error  were  en-^ 
titled  to  full  compensation  for  the  damages  g 
■sustained  aa  the  result  of  the  wrongful  dls-* 
crimination  against  them.  Section  8  of  the 
Act  to  Regulate  Commerce  (Act  Feb.  4,  1887, 
c.  104,  24  Stat  382  [Comp.  St  |  8072]).  The 
Commission  allowed  Interest  as  part  of  its 
award,  and  the  District  Court  charged  the 
Jury  that  it  might  do  so  in  making  up  its 
verdicts.  We  see  no  error  in  this.  For  years 
these  claims  have  been  contested,  the  com- 
pany never  offered  any  payment  of  the 
awards,  and  unless  interest  Is  to  be  allowed 
there  seems  to  be  no  means  of  making  the 
claimants  whole  for  the  wrongs  sustained  bj 
violations  of  the  statute. 

3.  It  Is  contended  that  the  court  erred  In 
fixing  counsel  fees,  as  only  those  are  allow- 
able which  compensate  for  court  services. 
Meeker  t.  Bailroad,  236  U.  S.  412,  35  Sup. 
Ct  828,  DO  L.  Ed.  644,  Ann.  Cas.  1916B,  601. 
But  we  are  not  prepared  to  say  that  the  court 
abused  Its  discretion  in  fixing  the  fees. 
There  Is  nothing  to  warrant  our  Interference 
with  the  Judgments  In  this  respect 

4.  Error  Is  alleged  In  the  charge  as  to  the 
cost  of  producing  the  coal  which  entered  Into 
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tbe  computadon  of  damngea.  Up<Hi  tbla 
point  tbere  waa  a  conflict  In  the  testimony, 
and  an  eznmlnatloa  of  the  charge  Batlsflee 
tu  that  the  question  was  full;  and  fairly 
left  to  the  Jury. 

[I]  6.  We  come  to  the  final  and  most  aeri- 
ous  complaint  of  error  In  the  proceedings. 
As  to  the  first  period  there  was  no  cooteet 
over  the  aniount  of  toDDDge  whlcb  tbe  plaln- 
tlSs  could  bare  shipped,  bad  the  cara  beeo 
fairly  distributed  during  that  period.  As  to 
tbe  second  period,  tbe  contention  Is  that  there 
was  testimony  tending  to  show  that  the  Com- 
mlsBlon  awarded  reparation  ander  a  rule 
which  violated  Its  own  final  determlnadoQ  of 
the  correct  rule.  In  tbe  same  manner  as  was 
Bhown  In  Penna.  R.  R.  Co.  v.  Jacoby,  242  U. 
S.  &g.  ST  Sop.  Ct.  49,  61  L.  Ed.  leo,  resulting 
In  the  reversal  of  the  Judgment  In  that  case. 
There  la  no  showing  that  the  court  gave  a 
wrong  rule  In  this  respect  In  Its  charge  to 
^  tbe  Jury.  But  here,  as  In  the  Jacoby  Case, 
I;  the  company  called  nn  expert  wttness  who 
•  testified  that  tbe  •tables  In  a  blueprint,  put  In 
evidence  by  the  complainants  before  tbe  Com- 
misiilon,  were  made  upon  a  basis  of  car  dis- 
tribution, which,  If  applied  to  complainants, 
would  result,  as  pointed  out  In  the  Jacoby 
Case,  In  giving  to  them  the  wrongful  prefer- 
ence which  bad  been  awarded  to  favored 
companies.  Tbe  witness  testified  that  a  com- 
putation showed  that  tbe  Commission,  In 
making  Its  award,  had  followed  this  errone- 
ous table  and  bad  used  Ita  percentages  as 
the  basis  of  Its  award.  Tbe  record  discloses 
that  the  company  asked  18  special  points  to 
be  given  In  charge  to  the  Jury,  In  2  of  wblcb 
It  requested  charges  wbk-b  were  based  on 
this  witness'  testimony  as  to  the  Inaccuracy 
of  tbe  tables,  asking  the  court  In  substance 
to  say  to  the  Jury  that.  If  the  Commission 
used  such  tables  In  making  Its  computation, 
the  awards  were  on  a  wrong  basis  and 
should  be  disregarded. 

Tbe  Circuit  Court  of  Appeals  answered  this 
contention  by  distinguishing  the  Jacoby  Case 
— In  that  the  recovery  In  that  case  was  based 
wholly  upon  tbe  award  ol  tbe  Commission 
and  In  precisely  the  same  amount,  whereas. 
In  this  case  there  was  other  testimony  as 
to  tbe  damages,  and  the  Jury  awarded  a  re- 
covery lu  a  sum  much  less  than  tbe  amount 
flied  by  tbe  Commission.  If  these  were  all 
the  grounds  of  distinction  between  this  and 
tbe  Jacoby  Case  we  should  be  coostraloed 
to  hold  tbat  the  failure  to  give  the  company's 
special  requests,  based  on  the  expert's  tes- 
timony, was  substantial  error,  requiring  a 
reversal ;  but  at  tbe  close  of  his  charge  the 
Judge  said: 

"I  tbink  I  hav«  gone  over  tbe  subject-matter 
of  all  tlie  different  points  submitted  to  me.  So 
far  as  they  are  affirmed  in  the  general  charge 
they  are  affirmed,  and  so  far  as  not  affirmed  in 
the  general  charge  tbey  are  disaffirmed,  and 
eounael,  If  they  choose,  may  call  my  attention  to 


Vbe  court  in  its  charge  bad  not  adverted  to  m 
tbe  elTect  *to  be  given  to  the  testimony  of  tbe* 
defendant's  expert.  The  criiservations,  Just 
referred  to,  called  upon  counsel  to  direct  tbe 
court's  attention  to  points  omitted.  Tbe 
plaintiff's  counsel  called  the  court's  attention 
to  some  things.  Counsel  for  the  company 
said: 

"In  tbe  first  i»eriod,  we  do  not  dlspnte  the 
lost  tonnage,  only  the  coat.  In  the  second  peri- 
od, we  dispute  tbe  correctnesa  both  of  plaintifV 
cost  Sgurea  and  also  tbe  tonnage.  We  ask  tbat 
the  court  ao  charge." 

Tbe  court  responded : 

"Now,  gentlemen.  I  want  to  make  tbat  dear. 
In  the  first  period,  there  is  no  question  of  tbe 
tonnage  raised.  The  defendant  concedes  the 
amount  of  the  tonnage,  and  the  difference  is  all 
over  the  cosL  So  you  need  not  trouble  your- 
selves there  with  any  other  question  than  the 
cost  question.  In  tbe  second  period,  tbe  claim 
is  questioned  In  two  respecta;  the  cost.  Just 
as  it  is  in  the  first  period,  and  the  tonnage  la 
also  questioned.  So,  oE  course,  you  cannot 
determine  tbe  amount  of  damage  until  you  have 
aettled  both  of  those  questions. 

"I  understand  that  the  parties  have  agreed 
that  their  reapeetive  aUtcmenta  ol  their  posi- 
tions may  be  aent  out  in  order  to  save  the  jury 
the  labor  of  making  calculationB.  la  that  (wr> 
rectT" 

Counsel  for  the  plaintitr  and  for  tbe  com- 
pnny  each  answered: 

"Yes,  sir." 

"Tbe  Court:  So,  gentlemen,  yon  wDl  have  tin 
benefit  of  the  figuring  of  the  parties  on  each 
side,  which  will  present  their  respective  views. 
Yon  will  take  tbe  case  and  dispose  of  it.    *    *    ■ 

"Counsel  for  the  defendant  excepted  to  the  re- 
[uaal  of  the  trial  judge  to  charge  as  requested  by 
them  in  inch  points  as  were  not  affirmed.  (Ex- 
ception noted  for  defendant  by  direction  of  tlM 

We  have,  tben,  this  situation:  After  a 
charge  dealing  with  the  general  questions  In  t 
the  case,  with  numerous  ■special  requests  toV 
charge  "points"  as  tbey  are  called,  tbe  pre- 
siding Judge  expressed  the  view  that  be 
thought  he  bad  gone  over  tbe  subjects  em- 
braced Id  the  requests  submitted.  Tbmt  be 
bad  omitted  some  Is  not  surprising,  tor  the 
court  was  dealing  vrltb  an  exceedingly  dUB- 
cuit  and  complicated  situation  of  car  dis- 
tribution, concerning  wblcb  the  Interstate 
Commerce  Commission,  the  body  prUnarlly 
Intrusted  wltb  tbe  determination  of  sodi 
matters,  had  long  deliberated  before  announc- 
ing tbe  mle  upon  wblcb  it  Anally  acted  and 
made  its  award  In  the  series  of  cases  ot 
which  those  now  before  as  are  a  pan.  Upon 
the  Invitation  of  the  trial  Judge  the  com- 
pany's counsel  made  tbe  request  wblcb  we 
have  quoted,  and  tbe  Jndse  at  mce  complied 
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with  It,  and  charged,  aa  counsel  dealred,  np- 
-on  that  particular  subject,  adding  that  he 
understood  that  the  parties  had  agreed  that 
the  respective  statementa  ol  their  positions 
-might  go  to  the  Jury  to  save  it  the  labor  vt 
mnking  calculations.  In  tbla  way  the  par- 
•ties  got  before  the  Jury  the  calculations 
lataowlns  their  respective  clalma.  This  mar 
have  been  and  probably  was  the  reason  for 
the  failure  of  counsel  to  call  attention  to 
.the  omlsslDn  to  answer  the  particular  points 
requested  concerning  the  eflect  to  t>e  given 
to  the  testimony  of  the  defendant's  witness, 
if  credited  by  tJie  Jury.  Apparently  counsel 
were  satisQed  when  the  Jury  had  before  it 
the  table  showing  the  basis  of  their  claims 
■.la  the  case.  Bat,  whatever  the  reason,  the 
court,  after  a  careful  and  painstaking  charge, 
thinking  he  had  answered  the  "points"  of 
bolii  sides,  called  upon  counsel  to  suggest 
omissions  as  to  particular  points;  then  foi- 
ilowed  the  proceedings  already  recited.  We 
think  counsel  should  have  directed  attention 
to  the  omission  which  it  is  evident  was  in- 
advertent. The  case.  In  this  aspect,  is  en- 
tirely unlike  tlie  Jacoby  Case,  where  a  spe- 
dflc  request  was  made  and  refused,  and  a 
recovery  had  upon  an  award  of  the  Commls- 

«  Eton  which  the  (estlmooy  tended  to  show  was 

S  made  upon  a  wrong  basis. 

*  *ThlB  court  has  repeatedly  held  that  objec- 
tloDB  to  the  charge  of  a  trial  Judge  must  be 
qteciflceily  made  in  order  that  he  may  be 
^ven  an  opportunity  to  correct  errors  and 
omissions  himself  before  the  same  are  made 
the  basis  of  error  proceedings;  this  is  the 
«nly  course  fair  to  the  court  and  the  parties. 
UcDermott  v.  Severe,  202  U.  !4.  600,  610.  26 
Sup.  Ct  709,  BO  li.  Ed.  116:^;  Norfolk  & 
Western  Ry.  Co.  v.  Earnest,  229  U,  S,  114, 
120,  33  Sup.  CL  654.  57  L.  Ed.  1006,  Aon. 
■Cas.  1914C.  172;  United  Stotes  v.  Fidelity 
<3o.,  236  U.  S.  612,  629,  35  Sup.  Ct  298,  59 
L.  Ed.  696;  Jacobs  v.  Southern  By.,  241  U. 
8.  229,  236.  36  Sup.  Ct.  588,  60  L.  Ed.  970; 
Ouerlnl  Stone  Co.  v.  CarUn  Co.,  248  D.  S. 
S34,  338.  39  Sap.  Ct.  102,  63  L.  Ed.  27S.  Par- 
ties may  not  rest  content  with  the  proced- 
-nre  ot  a  trial,  saving  general  exceptions  to 
t»e  made  the  basis  of  error  proceedings,  when 
-they  might  have  had  all  they  were  entitled 
to  by  tlie  action  of  the  trial  court  had  Its 
attention  been  seasonably  called  to  tha  mat- 
ter. 

The  trial  court  and  tht!  Court  of  Appeals 
liave  refused  to  disturb  the  amounts  awarded 
1>y  the  Jury  as  compensation  for  the  clear 
violation  of  the  Interstate  Commerce  Act, 
-which  these  records  disclose,  and  which  was 
Tery  much  leas  than  the  sums  swarded  by 
the  C<»nmisslon  when  the  allowance  of  in- 
terest Is  considered  which  under  the  court's 
Instractlons  entered  Into  the  verdicts.  We 
think  the  only  serious  ground  upon  which 
reversal  may  be  asked  is  found  in  the  fail- 
ure to  give  the  points,  to  whldi  we  have  re- 
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ferred,  and  aa  to  them,  we  are  of  the  opinion 
that  such  failure  was  waived  by  the  course 
of  proceeding  to  which  attention  has  been 
directed. 
Afilrmed. 


No.  305. 

1.  CoKPORATiONs  ^=>182  —  Muoarrr  Stock- 

ROLDBBS— FlOCCIABT     REI.ATIOH — PBOPKBTT 

OF  CoRPOBAnon. 
While  the  owners  of  the  majority  of  the 
■harea  in  ■  corporation  have  the  right  to  con- 
trol it,  they  occupy  a  fiduciary  relation  to  the 
minority,  and  If  through  that  control  a  sale  of 
the  corporate  property  la  made,  and  the  prop- 
erty acquired  by  the  majority,  the  minority  may 
not  t>e  ezdoded  from  a  fair  participation  In 
the  fruita  of  the  sale. 

2.  Afpeai.  Asn  Ebbob  6^=1094(1)— Rbvh w— 

FlMDlNOe— iNTTUIEDIATa    COUBTS. 

The  concurrent  findings  of  fact  by  two  low- 
er courts  will  be  accepted  aa  correct  by  the 
Supreme  Court  where  no  adequate  reason  ap- 
peara  for  chaileoging  the  correctnesi  of  such 
findings. 

3.  EquiTT  ^971(4)  — "Laches"  — LjkFBE  of 

TOID— PBEJD  OICE. 

The  right  of  a  complainant  to  maintain  an 
effective  suit  is  not  barred  by  laches  because 
of  lapse  of  time  alone,  where  there  has  been 
no  prejudice  from  delay,  and  wliere  complain- 
ant did  not  acquiesce  in  tlie  situation,  but  main- 
tained otber  suits,  though  mistaking  hie  rem- 
edy; for  the  essence  of  "lecheB"  is  not  mere 
lapse  of  time,  but  Is  acquiescence  or  lack  of 
diligence  in  seeking  a  remedy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phreses,  First  and  Second  Series,  Inches.] 


Where  a  cause  of  action  is  of  such  a  nature 
that  a  suit  to  enforce  ft  would  be  brought  on 
behalf,  not  only  of  the  plaintiff  but  of  all  sim- 
ilarly situated,  it  is  not  necessary  that  each 
of  such  persons  shonid  intervene  in  order  that 
he  may  be  deemed  thereafter  free  from  the 
laches  which  bars  those  who  sleep  en  tbcir 
rights. 

5.  JCDOHKNT    ^=>570(9, 14)— CoifOLtrSivENBSs 
— PaioB  LmoATioK— DiBuiBSAi/— Want  of 
JimisoicTioH— FoBu  or  Rkmeot.    . 
Where  other  lulta  began  by  complsinanta 
or  persons  in  like  situation  were  dismissed  for 
waDt  of  jurisdiction,  or  were  decided  adversely 
on  appeal  on  the  ground  that  the  remedy  which 
complsinanta  finally  hiroked  was  widely  st  va- 
riance from  the  theory  on  which  the  cases  were 
commenced  and  tried,  such  judgments  are  net 
conclusive   adjudications  barring   complainants* 
right  to  recover  in  a  suit  where  the  appropriate 
remedy  was  seasonably  invoked. 
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A  fniltl«M  attempt  to  recover  by  an  nn- 
anOing  remedy  does  not  conBtitate  an  election 
which  wni  deprive  one  of  hit  rlghti  properlr 
recorerable  hj  a  differeot  and  appropriate  rem- 
edy. 

7.  CoBFOKATioita  ^3573(3)— BcoaaAifizATion 
— CoRarsucTTOiT  or  Aokeeukht  —  Dfdkk- 

WBITEB  OB   BAITEIK, 

Defeudaot,  which  throuch  a  subsidiary  cor- 
poration controlled  a  third  corporatioii  Inwhicli 
compIainaiitB  were  minority  Bhareholdera,  IteUt 
not  to  have  acted  as  underwriter  or  banket  in 
rcorganlsatian  scheme  which,  as  carried  out, 
deprived  complainaota  of  any  participation  in 
the  proceeds  of  the  sale;  tbe  entire  stock  of 
Che  reorganized  corporation  beins  obtained  by 
defendant. 

8.  CoBFD KATio KB  1^3190— LiABiUTTniR  Acts 
or  ConTBoixED  CospoaATion. 

A  corporation  wbicb  through  it*  control  of 
another  nliich  held  a  majority  of  the  itock  of 
a  third  corporation  caused  the  tlilrd  to  take 
action  detrimental  to  the  IntErests  of  its  minor- 
ity stockholders  is  liabls  therefor  to  the  sam« 
extent  as  though  It  had  been  itself  the  holder 
of  the  controlUng  stock. 

9.  GOBPOKATIONS     ^=575— REOBOAIdZATION- 
MAJOBlTT     SHAREBOLOKBg  —  IiUBIUTT     DO 

MlHOSITT  Sbabeboldebb. 
Where  defendant,  which  eontroUed  the  ma- 
jority of  tbe  stock  of  a  corporation,  by  means 
of  a  reorganisation  scheme  prevented  minority 
shareholders  from  parttcipBtiDC  In  the  distribu- 
tion of  the  stock  of  the  reorganized  corpora- 
tion, and  obtained  tbe  whole  for  itself,  relief 
cannot  be  denied  on  the  ground  tbat  defendant 
was  not  gnilty  of  fraad  or  mismanagement;  tbe 
relief  being  baaed  on  breach  of  a  fiduciary  re- 
lation. 

10.  Cowounoifs  «9lB0  —  Suira  BnwxEn 


To  a  suit  by  minority  stockholders  against 
tbe  majority  stockholder,  based  on  the  alleg- 
ed misuse  of  its  power  as  sncb,  for  Its  own 
benefit,  and  to  the  detriment  of  the  minority 
stockholders,  and  In  which  no  corporate  right 
is  asserted,  tbe  corporation  is  neither  an  Indis- 
pensable nor  necessary  party. 

11.  COBFOKATIORB    ^95711  -~  REOBaASIZATIOIT 

—  RioHTB  or  MinoBTTT  Stockholdebb  — 

PBOTISIOIT  roK  FLOATIIfO  IltDEBTSDiraBB. 
Where,  pursuant  to  a  rsorganization 
Bcheme,  tbe  bolder  of  the  majority  of  the 
sbare*  ot  a  railroad  corporation  obtained  all 
of  tbe  stock  of  tbe  reorganised  corporation, 
depriving  the  minority  sbsrebolders  of  partici- 
pation in  anch  stock,  the  fact  that  no  provision 
was  made  for  the  floating  indebtedness  of  the 
original  corporation  held  no  bar  to  relief  in 
favor  of  the  minority  sought  on  the  ground  of 
breach  of  a  fidadary  relation. 

12.  ASTXAI.  AND  Ekbob  «s110S  — Pbogud- 

IHOS   AITKB   ReUARD  —   CHANGE   OV  CoSDI- 

TIOKB — Decbek  Intolvino  Habdshif. 
Where   defendant,   which  controlled   a  ma- 
jority of  tbe  shares  ot  a  railroad  corporation, 


I  in  carrying  ont  a  reorganisation  acbemo,  de- 
prived the  minority  aharebolders  of  any  partie- 
tpttlon  in  the  shares  of  the  reorganized  com- 
pany, and  before  they  bad  asserted  any  claln 
to  the  stodt  In  specie  deposited  such  shares 
as  collateral  for  a  bond  issue,  AeM  that,  where 
flnandai  conditions  had  greatly  changed  be- 
cause of  the  World  War,  after  entry  of  decree 
directing  defendant  to  deliver  to  the  minority 
shareholders  certain  shares,  defendant  ahonld 
npon  remsnd  o(  the  cause  on  other  gronnds  t>« 
given  an  oppwtunity  to  show  whether  such  de- 
cree would  work  an  nndne  hardship. 

IS.  CoBFOBATioifa  ^=i5T5— REoaaARtzATioif— 
RiQHT  TO  Stock— In  DEBTEDNES8. 
Where  in  a  suit  by  minority  stockholders 
to  compel  tbe  delivery  In  specie  of  the  propor- 
tionate number  ot  the  shares  of  a  reorganizeil 
corporation  which  they  should  have  received, 
had  not  defendant  secured  the  whole  Issue  by 
virtue  of  its  control  of  a  majority  of  the  shares 
of  the  original  corporation,  field,  that  the  con- 
tention tbat  the  minority  stockholders  should 
be  compelled  to  bear  their  propartianste  share 
of  the  floating  indebtedness  wliich  wns  either 
paid  by  detendsnta.  or  was  due  to  corporations 
subsidiary  to  It,  was  raised  in  time,  and  sboold 
be  disposed  of. 

14.  COBPOBATIOHB    e=a5TS  —  REOBQARIZATTOn 

— RiQHTB  ov  IfAJOBtrr  Stoceiiolde:b&— IM- 

DKBTSDRBBS. 
Where  defendant,  which  controlled  a  major- 
ity of  the  stock  ot  a  railroad  corporation,  ac- 
quired all  of  the  stock  upon  reorgBnization  and 
discharged  floating  {ndebtedness,  some  of  which 
was  due  ita  subsidiary,  held,  Ihst  the  minority 
stockholders,  as  a  condition  to  compelling  de- 
fendant to  issue  them  in  specie  their  propor- 
tionate number  of  shares,  ahonld  be  required 
to  bear  their  proportionate  expense  of  the 
floating  indebtedness. 

15.  Equttt  fsalU— Intebtention  —  Disckk- 
noit  or  CouBT, 

It  was  within  the  discretion  of  tbe  trial 
court  to  bHow  other  minority  shareholders  and 
representatives  of  a  deceased  minority  stoiA- 
holder  to  Intervene  in  a  suit  by  minority  stock- 
holders to  compel  defendant,  which  by  its  con- 
trol of  a  majority  of  the  shsres  scquired  alt  of 
the  stock  of  tbe  corporation  on  reorganization, 
to  deliver  In  specie  tbe  proportionate  number 
of  sharea  to  which  they  were  entitled. 

10.  Cebtiorasi    ^=337— Pabtebb— Iitrbtbi)- 

TlOlt. 

Where  on  certiorarf  to  the  Supreme  Court 
a  decree  In  favor  of  minority  stockholdera 
against  defendant,  which,  by  virtue  ot  ita  con- 
trot  ot  the  majority  of  the  stock  of  a  corpo- 
ration, acquired  the  whole  of  the  stock  on  reor- 
ganization, was  modified,  and  the  cause  re- 
manded, Iteld,  tbat  petitions  for  leave  to  In- 
tervene and  to  sbare  in  the  benefits  of  tbe  de- 
cree, filed  in  the  Supreme  Court  by  other  mi- 
nority stockholders,  should  be  dismissed  with- 
out prejudice  to  the  right  of  sncb  petltlonera 
to  apply  to  the  lower  court  for  leave  to  Inter- 
Mr.  Justice  HcReynoIda,  dissenting. 
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On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  ttas  Second  CIr- 
cnlt. 

Sutt  by  Henrr  h-  Bogert  and  others,  u 
«xecntor8  under  the  last  will  and  testament 
'Ot  Walter  B.  I^wrenra,  deceased,  and  otli- 
«rs,  against  tbe  Southern  Padflc  Company. 
A  decree  for  complainants  <22e  Fed.  DOO)  was 
affirmed  by  the  Circuit  Court  of  Appeals 
(244  Fed.  61,  IS  C  C.  A.  488),  and  defendant 
brings  certiorari.  Henry  J.  Chase  and  others 
filed  separate  petitions  In  the  Supreme  Court 
praying  leave  to  Intervene.  Decree  modi- 
fled,  and  cause  remanded  for  further  pro- 
ceedings: the  petitions  to  Intervene  being 
denied  without  prejudice. 

See,  also,  250  U.  S.  — ,89  Snp.  Ct  492, 
«3L.Ed. — . 

Messrs.  Lewis  H.  Freedman,  Gordon  U. 
-Buck,  and  Arthur  H.  Van  Brunt,  all  of  New 
|Tork  City,  for  petitioner. 

*  'Messrs.  Charles  E.  Hughes  and  H.  Snow- 
den  Marshall,  both  of  New  York  City,  for  re- 
JIK>ndentB. 

Mr.  Justice  BRANDEiS  delivered  the  opin- 
ion of  the  Court. 

In  1888,  and  for  some  years  prior  thereto, 
the  Southern  Pacific  Company  dominated  the 
Houston  &  Texas  Central  RaUKiav  Company, 
electing  directors  and  officers  through  one 
of  Its  Bobstdlariee,  which  owned  a  majority 
ot  the  Houston  Company  stock.  In  1888,  pur- 
suant to  a  reorganization  agreement,  mort- 
gages upon  the  Houston  Company  proper- 
ties were  foreclosed,  and  these  were  acquired 
by  tbe  Houston  &  Texas  Central  Railroad 
Company;  the  old  company's  outstanding 
bonds  were  exchanged  for  bonds  of  the  new ; 
all  the  new  company's  stock  was  delivered 
to  the  Southern  Pacific ;  Its  lines  of  railroad 
were  IncoriMrated  In  the  transcontinental 
system  of  that  corporation;  and  the  minority 
stockholders  of  the  old  Houston  Company  re- 
ceived DothlnK-  In  1913  the  appellees,  lolng 
on  behalf  of  themselves  and  other  minority 
stockholders,  brought  this  suit  In  the  Su- 
preme Court  of  New  York  to  have  the  South- 
ern Psclflc  declsred  trustee  for  th^n  of  stock 
In  the  new  Houston  Company  and  for  an  ac- 
counting. Tbe  plalntlfTs  below  being  ritliens 
and  residents  of  New  York,  and  the  Southern 
^  Pacific,  a  Kentucky  corporation,  It  removed 

*  the  case  to  the  District  Court  of  the  United 

*  States  for  the  •Eastern  District  of  New  York ;. 
and  that  court,  after  a  hearing  on  the  evi- 
dence, entered  a  decree  for  the  plaintiffs. 
Bogert  T.  Southern  Padflc  Co.,  226  Fed. 
600.  See,  also,  Bogert  v.  Southern  Pac. 
Co.  (D.  0.)  21B  Fed.  218,  and  Id.  (D.  C.) 
211  Fed.  TTO.  There  had  been  Issued  by  the 
old  Houston  Company  77,260  shares  of  stock, 
and  by  the  new  100,000  shares.  The  decree 
declared  that  the  Southern  Padflc  held  for 
plalntllls  and  other  stockholders  who  Inter- 
Tened  24,347.9  shares  In  the  new  Honstoo 


IP.Ct.) 

Company,  directed  that  It  should  deliver  to 
tbem  these  shares  and  also  In  cash  the  sum 
of  ¥702,336.61  (being  the  aggregate  of  all  div- 
idends paid  thereon)  and  interest  thereon 
from  the  times  the  several  dividends  were 
received,  upon  receiving  from  them  18,816 
shares  in  the  old  Houston  Company  and  also 
with  each  share  of  old  stock  delivered  S26i 
in  cash  and  interest  thereon  from  February 
10,  1891.  This  decree  waa  affirmed  by  the 
Circuit  Court  of  Appeals  (Bogert  v.  Southern 
Pac.  Co.,  244  Fed.  61,  IB6  0.  C.  A.  489) ;  and 
the  case  comes  here  on  certiorari  (24S  U.  S. 
668,  38  Sup.  Ct  100,  62  L,  Ed.  B39). 

[t]  In  considering  the  many  objections  urg- 
ed against  the  decree,  it  la  Important  to  bear 
constantly  In  mind  the  exact  nature  of  the 
equity  invoked  by  the  blU  and  recognized 
by  tbe  lower  courts.  Ttie  minority  stock- 
holders do  not  complain  of  a  wrong  done  the 
corporation  or  of  any  wrong  done  by  It  to 
them.  They  complain  of  the  wrong  done 
them  directly  by  the  Southern  Padflc  and  by 
It  alone.  The  wrong  consists  In  its  failure 
to  share  with  them,  the  minority,  the  pro- 
ceeds of  the  common  property  of  which  It, 
through  majority  stockholdings,  had  rightful- 
ly taken  controL  In  other  words,  the  minority 
assert  the  right  to  a  pro  rata  share  of  the 
common  property;  and  equity  enforces  the 
right  by  declaring  the  trust  on  which  the 
Southern  Padflc  holds  It  and  ordering  dis- 
tribution or  compensation.  The  rule  of  cor- 
poration law  and  of  equity  invoked  Is  well 
settled  and  has  been  often  applied.  The  ma-n 
Jority  has  the  right  to  control;  but  when  It^ 
does  so,  it  "occupies  a  fldndary  relation  to-" 
ward  the  minority,  as  much  so  as  the  corpo- 
ration Itself  or  Its  officers  and  directors.  It 
through  that'  control  a  sale  of  the  corporate 
property  is  made  and  the  property  acquired 
by  the  majority,  the  minority  may  not  be 
excluded  from  a  fair  partidpatlon  in  the 
fruits  of  the  sale.i 

(11  The  facta  on  which  the  decree  Is  based 
are  carefully  set  forth  in  the  hill  of  com- 
plaint; and  the  decree  declares  in  terms 
that  every  allegation  contained  in  it  ii  true. 
No  adequate  reason  la  shown  for  challenging, 
in  any  respect  material  for  the  purposes  of 
this  opinion,  tbe  correctness  of  this  concur- 
rent flndtng  of  the  two  lower  courts;  and  it 
is  accepted  as  correct  Baker  t.  Scholleld,  243 
U.  S.  114,  118,  37  Sup.  CL  333,  81  L.  Ed.  628. 
The  detailed  facts  and  the  evidence  upon 
which  they  rest  are  fully  ledted  in  ttia  opin- 
ions delivered  below  or  in  the  earlier  liti- 
gation hereafter  referred  to;  and  the  facta 
will  be  redted  here  only  so  far  as  necessary 

'  Tlia  aiut  flsnr*  I*  pitfitt, 

■  Uanlar  ▼.  Hoopcr'i  Talasrapli  Works,  L.  R.  • 
Cb.  App.  tSO,  SU:  Brrlo  v.  Orason  Rt.  4  NaT.  Oo. 
<C.  C.)  M  F*a.  SJIi  Id.  (C.  C)  IT  Tad.  »;  F>ni» 
•n'  Loin  ft  Tnwt  Co.  t.  Naw  Tork  A  Nartham 
Rr.  Co..  UO  N.  T.  410,  14  N.  B.  IMt.  U  L.  R.  A. 
TB,  K  Am.  at  Rap.  OS;  Hparrow  v.  B.  BMiMiit  A 
Sou,  Itt  Uleh.  441,  US  K.  W.  n,  !•  L.  a.  A.  (N. 
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to  an  underatandins  ot  tbe  Bereral  erron  of 
law  DOW  Insisted  upon. 

[1, «]  First  The  SimtSern  Padflc  contends 
that  plaintlOs  ate  barred  by  laches.  The  re- 
orgnntzatloa  agreement  Is  dated  December 
20,  1867 :  the  decree  of  loredosore  and  aale 
was  entered  May  4,  1883 ;  the  sale  was  held 
September  8, 1888 ;  and  the  stock  in  the  new 
company  was  delivered  to  the  Southern  Pa- 
cific on  February  10,  1S91.  This  suit  was  not 
begun  until  July  26,  1913;  and  not  until 
that  time  was  there  a  proper  attempt  to  as- 
sert tbe  specific  equity  here  enforced,  name- 
ly, that  tbe  Southern  Pacific  received  tbe 
stock  in  the  new  Houston  Company  as  trus- 
tee for  the  stockholders  of  the  old.  More 
than  22  years  had  thus  elapsed  since  the 
wroDg  complained  ot  was  committed.  But 
the  essence  of  laches  is  not  merely  lapse  of 
I  time.  It  is  essential  that  there  be  also  ac- 
•  quiescence  In  the  •alleged  wrong  ot  lack  of 
diligence  in  seeking  a  remedy.  Bete  plaln- 
tltts,  or  others  representing  tbem,  protested 
as  soon  as  the  terms  of  the  reorganization 
agreements  were  announced ;  and  ever  since 
they  have  with  rare  pertinacity  and  uudaunt- 
ed  by  failure  persisted  in  the  diligent  pur- 
suit of  a  remedy  as  the  schedule  of  the  earli- 
er litigation  referred  to  In  tbe  margin  dem- 
onstrates." Where  the  cause  of  action  is  of 
such  a  nature  tiiat  a  suit  to  enforce  it  would 


*Tbe  earlier  lltlt&Uoa  !■  aunimBriied  tbm  In 
tb«  Dplnlan  of  the  Dlitrlcl  Court:  Carer  ▼.  H. 
«  T.  C.  Ry.  Co.  (C.  C.)  49  Fed.  438  (1K91).  and  E2 
F«d.  en  (1S92I,  C.  C,  B.  D.,  Tei.;  atockbolden  beld 
Dot  entitled  lo  decree  enlalnlag  carrytQE  out  plan 
ot  reorgaaliallon  or  to  bB7e  formloaure  set  aside 
ai  fraudulent.  Carey  v.  H.  A  T.  C.  Ry.  Co.,  IHI 
V.  S.  ITD,  14  Bud.  Ct.  a.  V  L.  Ed.  104  (1893);  ap- 
peal to  Supreme  Court  IroDi  decree  ot  Circuit  Court 
dlsmliaed.  Carey  t.  H.  A  T.  C.  Ry.  Co.,  9  C.  C.  A. 
1ST,  U  V.  B.  App.  729  (1894):  decree  ot  Circuit 
Conrt  alDnned  br  Circuit  Court  ot  Appeals  for  the 
FIttb  Circuit.  Carey  t.  H.  A  T.  C.  Ry.  Co.,  161  U. 
8.  UE,  IS  Sup.  Ct  E3T,  40  L.  Ed.  SaS  (IKM) ;  Appeal 
to  Buprems  Court  from  decree  ot  Circuit  Court 
of  Appeals  dismlned.  Oeraihelm  t.  Olcott  (Sup.)  T 
N.  Y.  Supp.  STi  (1889).  and  EC  Hun,  M4,  10  N.  Y. 
8upp.  (38  IISM),  and  Gernelielin  v.  CsDtral  Trust 
Co.,  16  N.  Y.  Supp.  IZI,  o  Hun,  ffiS  (IBSl);  atooltbold- 
ers  beld  not  entitled  to  reduction  of  assessment  or 
to  Injunction  against  dlatribution  of  stock  oE  new 
company  under  reorganlutloD.  IlacArdell  v.  Ol- 
cott. 1M  App.  Dlv.  E«3.  n  N.  Y.  Supp.  T99  (IMS), 
and  189  N.  Y.  MS.  81  N.  B.  in.  aW7) :  action  bjr 
atockholden  to  set  aside  foreclosure  sale  and  an- 
nul reorgaDliatloa  agreement  on  ground  ot  fraud 
dismissed.  HacArdell  v.  Olcott,  €2  App.  DIt.  1Z7, 
TO  N.  Y.  Supp.  930  (1901) :  application  ot  stockbolder 
tor  lesTe  to  intervene  denied  for  lacbea.  Lawrence 
T.  Boutbern  Paclilc  Co.  (C.  C.)  ISE  Fed.  !41  (1908). 
ITT  Fed^B4T  (1910),  and  180  Fed.  8£2  (1910),  C.  C,  B. 
^kbolder  tor  accountlus  and 


otber  relief;  : 
diamieied.  Bosart  v.  Boutbern  Pacidc  Co.,  228 
B.  UT,  33  Sup.  Ct.  43T,  GT  U  Ed.  TS8  (1913):  ap] 
to  Buprems  Court  from  decree  of  Circuit  Couri 
~  "  1  Faciac  (^..  supra,  dlamia 
"    "       t  ot  Appeals.  Qi 


MacArdell 

ber  29,  1907.  189  H.  Y.  3ES,  82  N.  E. 

App.  DlT..  aupra.  witb  Blatementa  oC  limitations  in 

the   complaint.      In   the   last-named  case   the  court 

(two  Judges  dlBeentlDg)  did  not  attempt  to  coDiider 

the  merita  ot  this  tranaactlOD,  but  expressly  stated 

that  the  present  form  ot  action  waa  not  presented 

by  that  complaint. 


be  broui^t  on  behalf,  not  only  of  the  plain-  S 
tiff,  but  of  'all  persona  similarly  situated,  it  • 
Is  not  essential  that  each  such  person  should 
Intervene  tn  the  suit  brought  la  order  that  he 
be  deemed  thereafter  free  from  the  lacbea 
which  tiars  those  who  ste^  on  their  rlgbbi. 
Cox  V.  Stokes,  1S6  N.  Y.  491,  511,  Dl  N.  E. 
316.  Nor  does  failure,  long  continued,  to  dis- 
cover the  appropriate  remedy,  though  well 
known,  establish  laches  where  there  has  been 
due  diligence,  and,  as  the  lower  courts  have 
here  found,  the  defendant  was  not  prejudiced 
by  the  delay. 

[(,  I]  Second.  The  Southern  Pacific  con* 
tends  that  adverse  decisions  in  the  earlier 
Ittlgatloa  are  a  bar  either  as  an  estoppel  or 
by  way  of  election  of  remedies;  since  tbe 
proaecutlou  of  some,  if  not  all,  of  the  earlier 
suits  also  was  actively  supported  by  the  mi- 
nority stockholders'  committee,  and  the  plain- 
tiffs are  bound  as  privies  to  the  full  extent 
to  which  the  decrees  therein  constitute  res 
Judicata.  But  In  none  or  tliese  suits  waa  the 
question  here  lo  Issue  decided.  Except  In  so 
far  as  those  cases  were  disposed  of  on  ob- 
jections to  Jurisdiction,  they  decided  merely 
that  the  foreclosure  could  not  be  set  aside  as 
fraudulent ;  that  the  minority  stockholders 
could  not  have  tbe  reorganization  agreement 
declared  fraudulent;  and  ttiat  they  conld 
not  compel  a  reduction  of  tbe  assessment 
made  under  It  or  enjoin  distribution  of  the 
stock  according  to  its  terms.  Tbe  minority 
stockholders  sought,  when  presenting  the 
case  in  the  Court  of  Appeals  of  New  York 
(MacArdell  V.  Olcott,  1S9  N.  T.  368.  372,  373, 
82  N.  E.  161),  to  have  declared  the  trust 
which  was  later  decreed  In  this  suit;  but 
that  court  refused  to  consider  tbe  contention, 
for  tbe  reason  that  this  claim  to  relief  was 
based  upon  a  theory  "widely  at  variance" 
with  that  upon  which  that  action  was  com- 
menced and  tried.  Because  of  such  wide  di- 
vergence the  earlier  decrees  do  not  operate 
as  res  Judicata.  And  there  Is  no  basis  for 
the  claim  of  estoppel  by  election;  nor  any 
reason  why  the  minority,  who  failed  In  the^ 
attempt  to  recover  on  one  theory  because  nn-^ 
supported  by  the  facts,  should  *not  be  per-* 
mltted  to  recover  on  another  for  which  tbe 
facts  afford  ample  basis.  Wm.  W.  Blerce. 
Ltd.,  V.  Hutcblns,  205  U.  S.  340.  347,  27  Sup. 
Ct.  524,  51  L.  Ed.  828 ;  Barnsdall  v.  Walte- 
ineyer.  142  Fed.  415,  420,  73  C.  C.  A.  615; 
Standard  Oil  Co.  v.  Hawkhis,  74  Fed.  S95, 
20  C.  C.  A.  408,  33  L.  R.  A.  739;  Henry  t, 
Ilerrlngton,  193  N.  T.  218,  86  N.  B.  2fl,  20 
L.  R.  A.  (N.  S.)  240. 

[7]  Third.  The  Southern  Pacific  challenges 
the  claim  for  relief  on  the  ground  that  it 
took  tbe  new  Houston  Company  stock,  not 
as  majority  stockbolder,  but  as  underwriter 
or  banker  under  tbe  reorganization  agree- 
ment The  essential  facta  are  these:  While 
dominating  the  old  company  through  control 
of  a  majority  of  Its  stock,  the  Southern 
Pacific  entered  Into  Its  reorganization,  un- 
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der  an  agreement  by  which  the  minority' 
stockholdera  of  the  old  company  could  ob- 
tain stock  In  the  new  only  upon  payment 
In  cash  of  a  problbltlva  aasessment  of  $71.40 
per  share  (said  to  ba  required  to  satisfy  the 
floatlnx  debt  and  reorganization  expenses 
and  charges},  while  the  Southern  Paddc  was 
enabled  to  acquire  all  the  stock  in  the  new 
company  upon  paying  an  assesHment  of  f26 
per  share  (said  to  be  the  amount  required 
to  satisfy  reorganization  expenses  and 
charges).  The  Southern  I'aclQc  asserts  that, 
UDllbe  the  minority  stockholders,  it  assumed 
AD  underwriter's  obligation  to  take  the  new 
company's  stock  not  subscribed  for  by  the 
minority,  and  also  guaranteed  part  of  the 
principal  and  all  the  Interest  on  the  new 
c<Hnrany's  bonds,  which  were  glren  In  ex- 
change for  those  of  the  old  company.  But 
the  purpose  of  the  Southern  Padflc  In  as- 
suming these  (AUgatlons  was  In  no  sense  to 
perform  the  function  of  banker.  It  was  to 
secure  the  Incorporation  at  the  Houston  Rail- 
road Into  Its  own  transcontinental  system. 
And  It  was  never  called  upon  to  pay  any- 
thing under  Its  guaranty. 

[I]  Fourth.  The  Southern  Padflc  contends 
that  the  doctrine  under  which  majority 
stockholders  exercising  control  are  deemed 

5  trustees  for  the  minority  shoald  not  be  ap- 
plied here,  because  It  did  not  Itself  own  di- 
rectly any  *stock  In  the  old  Houston  Compa- 
ny; Its  control  being  exerted  through  a  sub- 
sidiary, Morgan's  Louisiana  &  Texas  Rail- 
road Se  Steamship  Company,  which  was  the 
majority  stockholder  In  the  old  Houston 
Company.  But  the  doctrine  by  which  the 
holders  of  a  majority  of  the  stock  of  a  cor- 
poration who  dominate  Its  aSalra  are  held  to 
act  as  trustee  for  the  minority  does  not  rest 
upon  such  technical  dlstlnclions.  It  Is  the 
fact  of  control  of  the  common  property  held 
and  exercised,  not  the  particular  means  by 
which  or  manner  In  which  the  control  Is 
«xercised,  that  creates  the  Odudary  obliga- 
tion. 

[I]  Fifth.  Equally  unfounded  Is  the  con- 
tention that  the  Southern  Paclflc  cannot  be 
held  liable  because  It  was  not  guilty  of  fraud 
-or  mismanagement.  The  essential  of  the  lia- 
bility to  account  sought  to  be  enforced  In 
this  suit  lies,  not  In  frand  or  mismanage- 
ment, but  in  the  fact  that,  having  become 
■  fiduciary  through  taking  control  of  the  old 
Houston  Company,  the  Southern  PaclQc  has 
secured  fruits  which  it  has  not  shared  with 
the  minority.  The  wrong  lay,  not  In  acquir- 
ing the  stock,  but  in  refusing  to  make  a  pro 
rata  distribution  on  equal  terms  among  the 
old  Houston  Company  shareholders. 

[II]  Sixth.  The  Southern  Pacific  alao  urges 
that  the  suit  must  fall  because  the  old  Hous- 
ton Company  is  an  indispensable  party  and 
has  not  been  Joined.  The  contention  pro- 
ceeds upon  a  misconception  of  the  nature  of 
the  suit.  Since  Its  purpose  Is  merely  to  hold 
the  Southern  Paclflc  as  trustee  tor  tbe  plaln- 
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tlfTs  Individually  of  the  property  whtCh  ttbu 
received,  the  old  Houston  Company  la  in  no 
way  Interested  and  would  not  be  even  a  prop- 
er party. 

[11]  Seventh.  The  Southern  Padflc  also 
contends  that  the  decree  Is  erroneous  because 
the  effect  la  to  give  to  the  minority  tbelr  (Iro 
rata  share  In  the  new  Houston  Company 
without  their  having  made  nny  contribution 
towards  satisfying  the  floating  indebtedness « 
of  the  old;  whereas  the  floating  debt  credi-3 
tors  had  a  claim  against  the  property  'prior  * 
Ih  Interest  to  that  of  the  old  company's 
stockholders.  Kansas  City  Southern  Ry.  Co. 
V.  Guardian  Trust  Co.,  240  U.  S.  166,  36  Sup. 
Ct.  334,  60  L.  Ed.  679;  Northern  Paclflc  Ky. 
Co.  v.  Boyd.  228  D.  S.  482.  33  Sup.  Ct.  K4,  57 
L.  Ed.  931.  The  tact  that  no  provision  was 
made  for  the  floating  Indebtedness  Is  not  a 
bar  to  the  minority  obtaining  relief.  They 
did  not  come  Into  court  with  unclean  hands 
because  there  were  floating  debt  creditors  un- 
paid. If  any  floating  debts  creditors  have 
been  Illegally  deprived  of  rights.  It  was  not 
by  the  minority's  acts.  Whether  the  terms 
on  which  relief  should  be  grouted  the  minori- 
ty should  be  affected  by  the  fact  that  the 
Southern  Pacific  had,  through  a  subsidiary, 
a  large  interest  In  the  unpaid  fioating  debt, 
presents  a  more  serious  question,  which  wUl 
be  considered  later. 

[12]  Eighth.  ObJecUon  la  made  by  the 
Soathem  Pacific  to  the  terms  of  the  decree 
also  on  the  ground  that,  In  requiring  distri- 
bution of  stock  in  the  old  Houston  Company 
to  the  minority  stockholders  instead  of  pro> 
vidlng  merely  for  an  accounting  and  com- 
pensation in  damages,  the  decree  imposes  up- 
on it  a  heavy  and  unnecessary  hardship. 
This,  It  Is  said,  wlU  result  from  the  fact 
that  all  the  stock  of  the  new  Houston  Com- 
pany (except  17  shares  to  qualify  directors) 
has  been  pledged  by  the  Southern  Padflc  as 
part  collateral  for  au  issue  of  35-year  4  per 
cent,  bonds  to  the  amount  of  250,000,000 
francs,  and  that  by  reason  of  a  clause  In  the 
collateral  agreement  by  which  the  Southern 
Pacific  corenanta  that  it  Is  tbe  lawful  own- 
er of  the  securities,  and  that  they  "are  not 
subject  to  any  prior  pledge,  charge,  or 
equity,"  a  decree  requiring  distribution  of 
stock  to  tbe  minority  stockholders  may  con- 
ceivably entitle  the  trustee  for  these  bonds 
to  declare  them  due,  that  such  default  might 
preclude  it  from  withdrawal  of  the  stock 
and  from  substituting  other  collateral,  and 
that,  in  any  event,  If  substitution  of  collater- 
al is  permissible,  additional  securities  will 
have  to  be  deix>slted,  because  the  agreement* 
provides  that  in  caae  of  withdrawal  of  any) 
'securities  upon  request  made  after  Septem-  * 
ber,  1811,  those  "offered  in  substitution  and 
those  remaining  on  deposit  (In  each  instance) 
shall  be  equal  In  value,  as  appraised  or  re- 
appraised, at  the  time  of  such  proposed  sub- 
stitution, to  one  hundred  and  twenty  per 
centum  (120%)  of  the  amount  of  bonds  then 
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outstanding  berennder,"  and  tbat  tbere  bad 
b««a  a  beavj  depreciation  In  sncb  otber  ae- 
cnrltlee  since  tbe  time  of  tbdr  deposit  Tbe 
alleged  hardship  invotTed  In  requiring  a  de- 
livery to  plaintiffs  of  new  Houston  Company 
stock  In  Bi»ecle  was  made  by  the  Interlocu- 
tory decree  a  subject  of  InTestlgatlon  by  the 
spedal  master;  and  his  report  that  the  re- 
quirement would  not  Impose  undue  hardship 
appears  to  have  been  carefully  c<msldered 
before  entry  of  the  flnal  decree;  but  neither 
of  the  loner  courts  set  forth  tbe  reasons 
wblch  led  to  the  rejection  of  the  Southern 
Pacific's  contention.  The  final  decree  was 
entered  In  the  District  Court  on  October  5, 
ISia  Since  then  the  World  War  and  the 
participation  In  it  of  the  United  States  have 
greatly  affected  financial  coudltlona  and  aecn- 
rlty  values,  especially  those  InrolTlng  trans- 
portation properties.  It  may  be  that  the 
danse  lo  the  collateral  agreement  requiring 
reappraisal  of  all  securities  upon  the  with- 
drawal of  any  might  now  prore  Tery  bnrdeo- 
some.  The  pledge  was  made  lo  1911;  and,  as 
the  Southern  Pacific  contenda.  It  was  Justi- 
fied then  In  depoaltlnK  this  Bto<^  as  collater- 
al, becanae  up  to  that  time  the  minority 
stockholders  had  not  made  any  claim  to 
stock  In  apeda  For  reasons  hereinafter 
stated,  the  case  must  be  remanded  to  tbe 
District  Court  for  further  proceedings  with 
a  view  to  modifying  tbe  terms  of  the  decree 
In  other  respects.  It  seems  to  ns  proper  that 
tbe  Southern  Padflc  should  also  have  liberty 
to  present  to  that  court  reasons.  If  any,  for 
b^evlng  that  the  decree  as  framed  will  un- 
der then  existing  conditions  Impose  undue 
hardship  upon  It 

[tl,  14]  Nlatb.  Tbe   Soattiem    Padflc   ob- 

JJects  to  the  terms  ot  the  decree  also  on  the 
ground  tbst.  If  tbe  minority  stockholders 
•  *are  held  entitled  to  a  pro  rata  share  of  the 
new  company  stock,  It  should  be  upon  pay* 
ment,  not  merely  of  the  $26  per  share  re- 
quired to  meet  reorganization  ezpeases  and 
charges,  but  also  of  the  additional  snm  re- 
quired to  discbsrge  tbe  floating  indebtedness. 
At  tbe  time  of  tbe  reorganization  there  was 
outstanding  a  large  floating  Indebtedness  for 
wblcb  on  May  17,  1889,  Judgments  were  re- 
corered:  by  the  Lackawanna  Iron  &  Coal 
Company  In  the  sum  of  9555,914.25;  by  Mor- 
gan's Louisiana  &  Texas  Ballroad  &  Steam- 
ship Company  In  tbe  sum  of  $1,795,570.81; 
and  by  tbe  Southern  Development  Company 
In  tbe  sum  of  {858,133.15.  The  last  two  com- 
panies held  as  collateral  for  tbclr  claims 
(880,000  of  bonds  of  the  old  Houston  Com- 
pany, for  which  they  later  received  In  ex- 
cbange  bonds  of  a  new  company  to  be  ap- 
plied at  tbelr  par  value  toward  payment  of 
the  debts  for  which  Judgment  had  been  re- 
covered. The  reorganization  agreement  pro- 
vided in  substance  that  the  whole  $10,000,000 
of  stock  of  tbe  new  company.  If  not  taken  by 
tbe  old  company's  stockholders,  shoold  be  di- 


vided pro  rata  amoDg  sncb  of  tbe  floating 
debt  creditors  as  should  provide  tbe  cash  re- 
quired to  pay  tbe  floating  Indebtedness  and 
reorganization  expenses  and  charges;  but  no 
fioatlng  d^t  creditor  took  advantage  of  tbis- 
provlslon,  and  all  were  thus  wiped  out  in. 
tbe  reorganization. 

Tbe  Southern  Padflc  asserts  that  the  Mor- 
gan Company  waa  and  stUl  Is  Its  subsidiary;, 
that  It  owned  and  now  owns  a  large  part  of 
the  stock  of  that  corporation;  and  that 
througb  such  stock  ownership  It  la,  tn  effect, 
a  large  floating  debt  creditor  of  the  old  Hous- 
ton Company.  It  suggests  also  that  It  bas- 
paid  out  moneys  to  protect  the  property  of 
the  new  company  from  otber  floating  indebt- 
edness. If  tbe  Southern  Padflc  had  been 
allowed  to  retain  all  tbe  stock  In  tbe  new 
Houston  Company,  it  would  obviously  lose 
nothing  by  the  wiping  out  of  Its  Interest  Inn- 
the  floating  Indebtedness  of  the  old  company;$' 
and  any  'money  expended  by  it  in  protectlnK* 
tbe  property  of  tbe  new  company  would  be 
rally  reflected  In  tbe  Increased  value  of  tbe 
stock  tberdn.  If  It  owned  all.  But,  If  part 
of  the  new  company  stock  la  taken  from  It 
snd  distributed  among  the  minority  stock- 
bolders,  tbe  Southern  Padflc  will  lose  and 
tbe  minority  stockholders  will  gain  the  pro 
rata  Increase  In  value  of  the  new  compony 
stock,  due  to  wiping  out  of  the  Southern  Pa.- 
dflc'a  share  In  the  floating  debt  and  to  Its 
expenditures  made  Cor  wiping  oat  other  In- 
debtedoest. 

The  Circuit  Court  ot  Appeals  recognized 
ttiat  there  was  great  force  In  this  contendoD 
of  the  Southern  Pacific,  but  overruled  It  be- 
cause it  "was  never  raised  in  the  case  by 
pleadlng  or  otherwise  until  an  exception  was 
taken  to  the  report  of  the  spedsl  master" 
and  because  "there  Is  nothing  In  the  record 
to  abow  what,  If  anything,  tbe  Southern  Pa- 
cific Company  did  give  up."  Tbe  memoran- 
dum filed  by  the  district  Judge  on  settlement 
of  tbe  Interlocutory  decree  Indlcateii  that 
some  such  contention  was  made  then.  At  all 
evmts  It  was  dearly  made  before  entry  of 
tbe  final  decree;  and  It  does  not  appear  that 
the  minority  stockholders  were  in  any  way 
prejudiced  by  the  failure  to  make  the  exact 
contention  earlier.  There  Is  no  reason  to  be- 
lieve that  the  parties  cannot  determine  now, 
as  easily  as  they  might  hsve  done  a  few 
years  ago,  to  what  extent  the  floating  In- 
debtedness due  the  Morgan  Company  repre- 
sents money  In  effect  expended  by  the  South- 
ern Padflc  for  the  benefit  at  the  old  Hous- 
ton Company  and  to  what  extent  the  wiplng- 
out  of  any  Indebtedness  and  any  expenditure 
made  by  the  Southern  Padflc  lo  connection 
therewith  will  Inure  to  the  beneflt  of  such  or 
the  minority  stockholders  of  the  old  company 
as  receive  stock  In  the  new.  Some  adjust- 
ment should  obviously  be  made  so  as  to  com- 
pensate the  Southern  Pacific  for  any  contri- 
bution made  at  Its  ^pense  to  tbe  value  of 
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M  ttM  stoc^  In  tbe  new  company  of  which  tb* 
*  minority  stock*bolders  may  get  Uie  benefit. 
l%e  purpose  of  this  proceeding  Is  not  to  pun- 
ish the  Southern  Padflc,  but  to  declare  and 
enforce  its  obligation  as  tmatee.  The  minor- 
ity stockholders  who  seek  equity  should  do 
eqnlty;  and  a  court  of  chancery  has  power  In 
CranUng  relief  to  preTcnt  unjust  enrichment 
of  the  minority  stockholders  at  the  expense 
of  the  Southern  Padflc.  To  determine  the 
amount  of  such  contribution  by  the  Southern 
Padflc  and  of  such  beneflt  to  the  minority 
StaxAholders  further  InvestlgBtlon  by  the 
trial  court  will  be  necessary;  and  the  Judg- 
ments on  the  Oostlng  indebtedness  entered  In 
1S8B  against  the  old  company  should  not  be 
beld  a  bar  to  any  Inquiry  into  relevant  facts. 
Whether  this  compensQtlon  shall  be  made  by 
way  of  addition  to  tbe  assessment  of  $26 
per  share  provided  for  In  the  decree,  or 
wbetber  It  con  and  should  be  made  by  re- 
quiring tbe  minority  stockholders  to  consent 
to  tbe  creation  in  favor  of  the  Southern  Pa- 
dBc  of  some  charge  against  or  Interest  In 
the  new  company  which  woold  have  priority 
over  the  100,000  shares  of  stock  outstanding, 
as,  for  instance,  an  Income  bond  or  preferred 
stock,  or  wbetber  the  compensation  should  be 
made  in  some  other  manner,  should  also  be 
determined  in  tbe  first  Instance  by  the  DIft- 
trtct  Court  where  all  the  relersnt  facts  can 
be  ascertained.  The  final  decree  must  be  set 
aside  and  the  Interlocutory  decree  be  modi- 
lied  ao  as  to  provide  for  tbe  necessary  in- 
qulryi  and,  when  all  tbe  relevant  facts  Shall 
bave  been  ascertained,  a  final  decree  should 
be  entered  which  will  embody  such  terms  aa 
aball  be  found  to  be  appropriate  to  afford  to 
tbe  Southern  Pacific  appropriate  compensa- 
tion for  Its  contribution. 

[11]  Tenth.  The  Southern  Padflc  objects 
to  tbe  orders  permitting  Qemsbelm  and  tlw 
estate  of  MInzesbelmer  to  intervene  after  the 
entry  of  the  Interlocutory  decree,  and  ot>- 

•  Jects  also  to  the  final  decree  in  so  far  as  It 
%  declares  tbeae  Interveners  entitled  to  tbe  re- 

•  lief  granted '  other  •minority  stockholders, 
nie  suit  was  brought  on  behalf  of  all  stock- 
holders of  the  old  Houston  Company,  situat- 
ed similarly  to  tbe  plaintiffs.  The  court 
toaai  on  competent  evidence  that  these  par- 
ties were  such.  If  tbey  could  not  have  In- 
tervened as  of  right,  it  was  at  least  within 
the  discretion  of  tbe  court  to  permit  them  to 
do  ao;  and  no  reason  is  shown  for  question- 
ing the  exercise  of  its  discretion.  It  is  also 
arged  that  the  earlier  litigation  by  Qems- 
belm bars  his  claim  to  relief  on  the  grounds 
of  estoppel  or  of  Inconsistency  of  remedy; 
but  that  contention  bos  already  been  shown 
to  be  unfounded, 

[II]  Eleventh.  The  certiorari  and  retam 
were  filed  May  8,  1918.  On  October  8,  1918, 
•^arate  petitions  were  filed  in  this  court 
by  Henry  J.  Chase,  by  Fergus  Reid,  by  Al- 
bert M.  Polack,  by  FrancU  P.  CBeUly,  and 
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by  the  Com  Bxcbange  Bank,  alleging  tbat 
they  were  respectively  owners  of  stod:  in  tbe 
old  Houston  Company  and  praying  leave  to 
Intervene,  and  tbat  they  be  permitted  to 
share  In  the  benefits  of  the  decree,  or,  in  the 
altematlTe,  that  they  be  permitted  to  make 
such  application  to  the  District  Coort.  Ac- 
tion on  these  petttlons  wag  postponed  to  the 
hearing  of  the  case  on  the  merits.  As  the 
case  must  be  remanded  to  tbe  District  Court 
for  further  proceedings  as  above  stated,  we 
deny  these  several  petitions  without  express- 
ing any  opinion  on  their  merits  and  withont 
prejudice  to  the  right  to  apply  to  the  District 
Court  for  leave  to  intervene  and  to  share  in 
the  benefits  of  the  decree. 

Decree  modified,  and  cause  remanded  to 
the  District  Court  for  furtber  proceedings  is 
conformity  wltb  this  opinion;  the  costs  in 
this  court  to  be  equally  divided  between  the 
partiea. 


The  CHIEF  JUSTICE  took  no  part  in  th» 
consideration  or  tbe  dedaion  of  this  case,      f 

•Mr.  Justice  UcRETNOLDS  dissenting.       • 

It  seems  to  me  quite  clear  tbat  the  Judg- 
ment below  Is  wholly  wrong.  Bespwidents' 
complaint  should  be  dismissed. 

This  suit  was  brought  in  191S,  some  25 
years  after  those  who  complain  came  into 
possession  of  ail  material  facts.  During 
that  period  they  were  parties  or  privies  to 
suit  after  suit — tbe  first  begun  In  1889  and 
all  unsuccessful — which  sought  to  upset  what 
petitioner  liad  done  because  of  Iti  actual 
fraud. 

The  original  bill  of  complaint  In  tbe  pres- 
ent cause  allegea: 

"As  BOOD  as  the  teraia  of  the  said  reorganla- 
atian  agreement  were  announced  and  published 
[1888],  8.  W.  Carey.  Coraelius  MacArdell,  Wal- 
ter B.  Lawrence,  plaiDtiffa'  testator,  and  other 
stockholders  of  the  railway  company  protested 
against  the  terms  ol  the  said  Bgreement,  claim- 
ing tbat  It  practically  gave  tbe  railwar  com- 
pany to  the  Soathem  Pacific  Company  In  fraud 
of  the  individual  stoekholdera."  "Immediately 
after  the  entry  of  tbe  said  consent  decree  of 
May  4,  1888,  the  lald  Carey,  MacArdell,  Law- 
rence, and  other  stockholders  of  the  said  rail- 
way company  fnrmed  a  committee  of  stockhold- 
ers to  protect  tl.^mielves  from  the  frauds  com- 
mitted and  pruposed  to  be  committed  by  the 
Southern  Padflc  Company  under  the  said  re- 
organixation  atreement  and  consent  decree, 
and  said  committee  of  stockholders  employed 
as  comisai  Frederick  R.  Condert,  Edward  M. 
Shepard.  and  A.  J.  Dlttenhoefer,  of  New  York 
City,  Jefferson  Chandler,  of  St  Loois,  and  lat- 
er  on  EL  Snowden  Marshall,  RneseU  H.  I^n- 
dale,  end  David  Gerber,  and  from  the  com> 
mencement  of  their  first  auit  [December,  1880i 
hereinafter  mentioned,  to  tbe  present  day,  tbs 
firm  of  Dlttenhoefer,  Qerber  &  James  baa  twen 
their  Bttoraeys  of  record." 

Having  long  emphatically  condemned,  at* 
tadted,  and  sought  without  sncceaa  to  annul 
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•  petltloner'8  action,  re*8poadentB  flnally  come 
before  a  ooort  of  equity  saying  In  effect: 
Althongb  represented  by  counsel  of  great 
eminence,  we  have  not  heretofore  known  the 
law;  notwithBtanding  all  solemnly  declared 
to  the  contrary,  we  now  maintain  that  peti- 
tioner was  really  acting  for  us,  oar  trustee 
Indeed ;  and  we  wish  to  share  In  the  plan 
wtiich  it  baa  carried  to  success  against  our 
persistent  opposition.  Such  a  claim  exhales  a 
very  bad  odor ;  and  I  think  the  parties  pre- 
senting It  should  be  dismissed,  burdened  with 
an  appropriate  bill  of  costs,  for  two  very 
Bimpie  reasons: 

First.  Tliey  are  barred  t>y  ladies.  Ra- 
tional men  are  presumed  to  know  the  law; 
Icnowledge  of  consequent  lights  and  appro- 
priate means  of  asserting  them  is  necessa- 
rily Implied  from  full  acquaintance  with  the 
facta.  Bespondents'  attempt  to  rely  upon  an 
alleged  belated  dlscoTery  of  a  well-known 
remedy  after  years  of  litigation  condncted 
in  fnll  view  of  all  the  circumstances  affronts 
both  established  principles  and  common  ex- 
perience. And  this  Is  emphasized  by  the 
names  of  distinguished  counsel  wbo  have 
continuously  represented  the  minority  stock- 
holders since  18SS. 

"Notblug  can  caU  a  court  of  egalty  into  ac- 
tivity bat  conscience,  good  faith,  and  reasonable 
diligence:  and  wben  a  party  with  full  knowl- 
edge of  the  facts,  acquiesces  in  a  transaction, 
and  sleeps  upon  his  rights,  equity  will  not  aid 
bim."  Bayward  t.  Eliot  National  Bank,  06  U. 
S.  611,  24  L.  Bd.  866. 

Dne  diligence  in  asserting  a  conBtmctire 
trust  is  Incompatible  with  persistent  denial 
of  such  relationship  after  full  knowledge  of 
all  the  circumstances  and  a  furious  chase 
for  25  years  In  the  opposite  direction  by  the 
soi-uisant  beneddary. 

Second.  Certainly  the  petitioner  never  con- 
sciously undertook  to  act  as  respondents' 
trustee — for  years  nobody  seems  to  have 
H  thought  any  such  relation  existed.  When  the 
flatter  obtained  full  information  of  the  real 

•  facts  '(ISSS),  at  most,  their  option  was 
promptly  to  treat  petitioner  as  their  construe- 
ti»e  trustee,  or  to  reject  that  view.  And  I 
had  supposed  in  sach  circumstances,  under  an 
elementary  rule,  failure  afflrmatWely  to  rati- 
fy, approve,  or  adopt  the  alleged  fiduciary's 
action  within  a  reasonable  time  amounted 
to  disapproval.  A  potential  cestui  que  trust 
may  not  Indefinitely  speculate  on  the  out- 
come. Id  the  present  case  respondents  not 
only  failed  promptly  to  approve  the  action 
whose  benefits  they  now  seek ;  they  deliber- 
ately engaged  In  a  long  series  of  actions  In- 
consistent with  their  present  claim;  and 
while  they  did  so  petitioner,  supposing  its 
title  absolute  and  unquestioned,  dealt  with 
the  stock  accordingly  and  as  it  probably 
would  not  have  done  if  the  present  claim 
had  been  asserted. 


No.  275. 
L  GonxTS    ^»334  — Pbactice  — CoHFOBMiTX- 

AOT. 

Conformtt;  Act  June  1,  1872,  J  6  (Comp. 
SL  {  1537),  was  intended  to  bring  about  uni- 
formity in  the  law  of  procedure  in  the  atate 
and  federal  conrta  after  many  of  the  atatea 
liad  Bupplanted  tlie  common-law  procedure  by 
the  Code  practice. 

2.  TaiAi,  «=>  139(1)— DiaxctioN  or  Veboiciv— 
Pbofbiett. 
In  the  federal  courts,  whenever  in  tbe  tsial 
of  a  civil  case  it  Is  clear  that  the  state  of  the 
evidence  is  auch  as  not  to  warrant  a  verdict 
for  a  party,  and  that  if  auch  a  verdict  were 
rendered  the  other  party  would  be  entitled  to 
a  new  trial.  It  is  the  right  and  duty  of  tbe  judge 
to  direct  tbe  jury  to  find  according  to  tbe 
views  of  the  court. 


Tbe  rule  as  to  the  direction  of  verdicts  In 
federal  courta  la  not  subject  to  modification  by 
state  statutes  or  Conatitutions. 

4.  DiamsaAx  ard  Nonstnr  «S35— Right  to 
No K SD IT— Common -IjAw  Pkactice. 

At  common  law,  as  generally  understood 
and  applied,  a  nonsuit  could  be  taken  freely 
at  any  time  before  verdict,  if  not.  Indeed,  before 
Judgment 

5.  CouBTS  «=>3S2— Riqut  to  Nonsuns-Gou- 
MON-EiAW  Pbactice. 

The  right  to  take  a  nonsuit  is  substantial. 
and  wben  and  how  it  may  be  asserted  are  quea- 
tions  relating  directly  to  practice  and  mode  of 
proceeding,  wltliin  the  intendment  of  the  Con- 
formity Act. 


While  the  federal  courts  may  In  proper  cas- 
es direct  a  verdict,  it  was  improper,  in  view 
of  Code  Va.  1904,  f  3387,  etc.,  relating  to 
nonanits  and  demurrers  to  evidence,  which  are 
made  applicable  by  the  Conformity  Act  (Comp. 
St.  !  1537),  for  a  federal  District  Court  for 
Virginia  to  deny  an  application  for  leave  to 
take  a  nonsuit  after  tbe  court  had  announced 
that  it  would  direct  a  verdict  for  defendant, 
but  before  verdict  had  been  actually  directed; 
there  having  been  no  demurrer  to  tbe  evidence 
or  joinder  therein. 

On  Writ  of  Certiorftri  to  the  United  State* 
Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit. 

Action  by  S.  D.  Barrett  against  tbe  Virgin- 
ian Railway  Company.  A  Judgment  for  de- 
fendant on  a  directed  verdict  ;was  affirmed 
by  the  Circuit  Court  of  Appeals  (244  Fed.  397, 
157  0.  C.  A.  23),  and  plaintiff  brings  certto- 
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Tart.    Berened  and  nmanded,  with  dlrec- 

*  •  Mr.  W.  L.  Welborn,  of  Boanoke,  Ta.,  for 
petitioner. 

Uessra.  Q.  A.  Wlngfleld  and  H.  T.  Ball, 
both  of  ROBDohe,  Va.,  tor  reipondent. 

Mr.  Justice  McRBTNOLDS  deUvered  the 
opinion  of  the  Court. 

Claiming  under  the  federal  Employers' 
Liability  Act  (Act  AprU  22,  1908,  c  149,  3d 
Stat  6fi  (Comp.  SL  »  S65T-SeeS]),  petitioner 
sued  the  Virginian  Railway  Company  in  the 
United  States  District  Court,  Western  Dis- 
trict of  Virginia,  for  damages  on  account  of 
personal  injuries  suffered  by  Um  July  27, 
1915. 

At  conclusion  of  the  testimony  the  railway 
ctHnpany  moved  for  a  directed  verdict ;  after 
consideration  the  trial  jndge  read  to  counsfl 
an  <q)iDioii  gtvlDg  reasons  and  announced  hla 
purpose  to  grant  the  motion. 

"And  thereupon  the  plaintUf,  by  counael, 
moved  the  court  to  be  permitted  to  take  a  vol- 
untary nonault.  which  motion  was  opposed  by 
counsel  for  defendant.  And  aa  the  court  la 
of  opinion  that  the  motion  comes  too  late,  it 
Is  overruled,  and  to  this  action  of  the  court  the 
plaintiff,  by  counael,  excepted.  And  thereupon 
the  court  directed  the  jury  to  find  a  verdiet  for 
the  defendant,  and  to  thia  action  of  the  court 
the  plaintiff,  by  counael,  excepted.  And  there- 
upon the  Jury  rendered  and  returned  the  fol- 
lowing verdict:  'We,  the  jury,  by  direction  of 
the  court,  fiud  for  the  defendant,'  " 

Judgment  therecm  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals.  244  Fed.  307,  157  O. 
a  A.  23.  Petitioner  there  urged  that  the  trial 
court  erred  (1)  In  directing  a  verdict  for  the 
defendant,  and  (2)  In  denying  the  plalntUTs 
request  to  take  a  voluntary  nonsuit.  Both 
e  claims  were  denied  and  are  renewed  here. 

•  "We  think  refusal  to  permit  the  requested 
iKmsult  was  error  and  for  that  reason  the 
Judgment  below  mnat  be  reversed.  Tbia 
makes  It  unnecessary  to  consider  the  other 
point 

[1]  The  Act  of  June  1,  1872— the  Conform- 
ity Act  (R.  S.  S  9H  c.  255.  |  6,  17  Stat  197 
[Comp.  St  I  1537])— provides: 

"The  practice,  pleadings,  and  forms  and 
modea  of  proceeding  in  dvil  causes,  other  than 
equity  and  Bdrntralty  cauaea.  ia  the  Circuit  and 
Diatrict  Courta,  shall  conform,  as  near  aa  may 
be,  to  the  practice,  pleadiuga,  and  forma  and 
modea  of  proceeding  exiatius  at  the  time  in 
like  cauaea  In  the  courts  of  record  of  the  atate 
within  which  such  Circuit  or  Diatrict  Courta 
are  held,  any  rule  of  court  to  the  contrary  not- 
withstanding." 

Construing  the  statute  in  Nudd  et  al.  v. 
Burrows,  Assignee  (1S7S)  91  U.  S.  426,  441, 
442  (23  £..  Ed.  286),  this  court  said : 

"tbt  purpose  of  the  provision  Is  apparent 
upon  Its  face.  No  analyaia  ia  neceaaary  to 
reach  It    It  was  to  bring  about  unlfonnlty  in 


the  law  of  procedure  in  tke  federal  and  state 
courta  of  the  same  locality.  It  bad  Its  origia 
in  the  Code  enactments  of  many  of  the  states. 
While  in  the  federal  tribunaJs  the  common-law 
pleadiuga,  forma,  and  practice  were  adhered 
to,  in  the  state  courts  of  the  aame  diatrict 
the  aimpler  forma  of  the  local  Coda  prevailed. 
This  involved  the  necessity  on  the  part  of  the 
bar  of  studying  two  distinct  systems  of  reme- 
dial law,  and  of  practicing  according  to  the 
wholly  diaalmilar  requirements  of  both.  Th» 
inconvenience  of  auch  a  atate  of  things  Is  ob- 
vious. Tbe  evil  was  a  serious  one.  It  was  the 
aim  of  tbe  provision  In  question  to  remove  iL 
Tbia  wai  done  by  bringing  about  the  conform- 
ity In  the  courts  of  tbe  United  Sutes  which  it 
prescribes.  The  remedy  was  complete.  The 
personal  admlniatration  by  the  judge  of  his 
duties  while  sitting  upon  the  bench  was  not 
complained  of.  •  •  •  The  personal  conduct 
and  administration  of  the  Judge  in  the  dlacharges 
of  hia  separate  functions  Is,  in  our  Judgment, ^ 
'neither  practice,  pleading,  nor  a  form  nor  mods* 
of  proceeding  witbin  the  meaning  of  those 
terma  aa  found  in  the  contest" 


Co. 
ESS. 

II, )]  "It  la  now  a  settled  rule  In  tbe  courts 
of  the  United  States  that  whenever,  in  tbe 
trial  of  a  civil  case,  it  is  clear  that  the  state 
of  the  evidence  Is  such  as  not  to  warrant  ft 
verdict  for  a  party,  and  that  If  sudi  a  verdict 
were  rendered  the  other  party  would  be  en- 
titled to  a  new  trial,  it  la  tlte  right  and  duty 
of  the  Judge  to  direct  the  Jury  to  And  accord- 
ing to  tJie  vlcii'S  of  the  conrt  Such  Is  the 
constant  practice,  and  it  Is  a  convenient  one. 
It  saves  time  aud  expense.  It  gives  scientific 
certainty  to  the  law  In  ita  application  to  thB 
facts  and  promotes  the  ends  of  Justice." 
BowdltiA  V.  Boston,  101  U.  S.  le,  IS,  25  L. 
Ed.  980;  Pleasants  v.  Fant  22  Wall.  116, 
122,  22  li.  Ed.  TSO;  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  265,  26  L.  Ed.  639;  Randalt 
V.  Baltimoro  &  Ohio  R.  R.  Co.,  109  U.  S. 
478,  482,  3  Sup.  Ct  322,  27  L.  Ed.  1003; 
District  of  Columbia  v.  Moulton,  1S2  U.  S. 
S76,  682,  21  Sup.  Ct  S40,  46  L.  Ed.  1237; 
Hepner  r.  United  States,  213  U.  S.  108,  Hit, 
29  Sup.  Ct.  474,  53  L.  Ed.  720,  27  L.  B.  A. 
(N.  S.)  739,  16  Ann.  Cas.  960.  And  tbift 
rule  Is  not  subject  to  modlQcatlon  by  state- 
statutes  or  Constitutions.  Indianapolis  &,  St 
Louis  B.  B.  Co.  V.  Horat,  supra;  St  Lodla, 
Iron  Mt  &.  Southern  By.  v.  Vickers,  12J 
U.  S.  300,  383.  7  Sup.  Ct  1216,  30  L.  Ed. 
1161 ;  Lincoln  v.  Power,  151  U.  8.  436,  442, 
14  Sup.  Ct  387,  3S  L.  Ed.  224. 

[(,  E]  At  the  common  law,  as  generally  im- 
derstood  and  applied,  a  nonsuit  could  be  taken 
freely  at  any  time  before  verdict  if  not  In- 
deed before  Judgment  Couflscatlon  Cases, 
7  Wall.  464,  467,  19  L.  Ed.  196;  Derlck  v. 
Taylor,  171  Mass.  444,  446,  60  N.  E.  1038; 
Bac.  Abr.  Nonsuit  (D).  And  see  Pleasants  r. 
Fant,  supra,  22  WalL  122,  22  L.  Ed.  780.  The 
right  la  substantial.    When  and  how  it  mar 
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be  asaerted  ws  think  an  QoeBttau  nUtlng 
directly  to  practice  and  mode  ot  proceedlag 
wltUn  inteodiDent  of  tbe  Conformlt?  Act 

[1]  BectloD  3387  Ttrglniii  Code  (XMi)  pro- 
vldw: 

"A  part7  ■hall  not  ba  allowed  to  niSar  a 
nounit,  nttleB*  ha  do  ao  bafora  tba  iJtrj  ratlra 
from  tha  bar." 

S     Prior  to  this   prorlslcm,  a  plalntUF  there 

'bad  the  absolute  right  to  take  a  'Tolnntar; 

nonsuit  at  anj  time  before  verdict.    Harrlscm 

▼.  Clemens,  112  Ta.  STl,  873,  71  S.  B.  638. 

Chapter  27,  Va.  Acta  1812,  dlrecta: 

"That  in  do  action  tried  before  a  Jary  ahall 
th«  trial  Judge  ghe  to  tha  jnry  a  peremptory 
InatTactioD  directing  what  Terdtct  tbe  inrj  ahall 

And  diapter  42,  Idem,  provldea: 
"In  all  suits  or  motlona  bereafter,  when  tha 
evidence  la  condnded  before  the  court  and  iarj, 
the  party  tendering  the  demurrer  to  evidence 
■hall  Btate  In  writing  epedfically  the  gronnd* 
nf  demurrer  relied  on,  and  tha  demurree  shall 
not  be  forced  to  join  In  tha  aald  demurrer  natil 
tha  apecdfic  grounda  npon  which  tbe  demarraot 
rallaa  are  atated  In  writing;  nor  ahall  an^ 
jTonnda  of  demurrer  not  thua  apecifically  stat- 
ed ba  conBldered,  except  that  the  court  ms;,  in 
ita  diacretion,  bJIow  the  demnrraut  to  with- 
draw the  demurrer;  may  allow  the  Joinder  in 
demnrrer  to  be  withdrawn  bj  the  demurree,  and 
new  avideuce  admitted,  or  a  uonanit  to  ba  taken 
nntH  the  Jury  retire  from  the  bar." 

atlng  Parks  v.  Boss,  U  How.  882,  873, 
IS  L.  Ed.  730,  and  Richardson  t.  City  of 
Boston,  19  Bow.  203,  IS  K  Ed.  839  (see  also 
Sctaucbardt  t.  Allen,  1  Wall.  369,  370,  IT  h. 
Ed.  642),  petitioner  maintains  that  In  the 
federal  courts  the  practice  of  directing  ver- 
dicts has  superseded  the  demurrer  to  evi- 
dence and  should  be  controlled  by  tbe  same 
general  principles.  Therefore,  it  is  said,  tbe 
statutory  rule  which  gives  the  Judge  dla- 
cration  to  allow  or  r^nse  a  nonsolt  after 
Joinder  In  such  a  demurrer  applies  whoi 
there  Is  a  motion  for  directed  verdict 

Obviously  tbe  laws  of  Tlrginla  recognise  a 
marked  distinction  btiwerai  demurrer  to  evi- 
dence and  direction  of  a  verdict — the  former 
is  permitted ;  the  latter  Is  expressly  prohibit- 
ed. And  the  dllTerent  nature  and  effect  of  the 
tvTo  things  has  been  pointed  out  In  Oscanyan 
T.  Arms  Co.,  supra,  103  U.  S.  284,  26  L.  Ed. 
539 ;  Central  Transportation  Co.  v.  Pullman's 
Palace  Car  Co..  139  D.  S.  89,  U  Sup.  Ct 
478,  85  L.  Ed.  SB;  and  Slocum  T.  New  Tork 
lUa  Inmrance  Co.,  228  D.  S.  864,  888,  33 
.  Sup.  Ct  S23,  R7  L.  Ed.  879,  Ann.  Caa  1914D, 
^  1029.  The  conclnslon  announced  In  Parka  v. 
•  Sonthem  Ry,  Co.,  143  "Fed-  276,  277,  74  O-  a 
A.  414,  that,  because  federal  courts  may  In 
pn^«r  cases  direct  verdicts,  therefore,  in  the 
exercise  of  sound  discretion,  they  may  deny 
an applicatiou Cor  leareto  takeanononlt  and 


direct  Terdlct  tat  defeDdant,  la  not  well 
founded. 

Under  the  Virginia  statute,  In  the  absence 
of  a  demurrer  to  the  evidence  and  Joinder 
therein,  the  plalntUT  may  take  a  nonsuit  at 
any  time  before  submission  of  the  case  to  tbe 
Jury  and  tbelr  retirement  The  conformltr 
statute  gives  tbe  same  ri^dit  In  federal  courts. 
This  conclusion  accords  with  opinions  by  the 
Circuit  Courts  of  Appeals  for  tbe  Sixth, 
Seventh,  snd  Eighth  Clrvnlts.  Knight  v.  lUl- 
noU  Central  R.  R.  Co.,  180  Fed.  368,  103 
O.  0.  A.  S14 ;  Meyer  v.  NaUonal  Biscuit  Co., 
16S  Fed.  906,  04  C.  C.  A.  835;  GhicagOk  M. 
&  St.  P.  By.  Co.  T.  Hetalstaff  et  al.,  101 
Fed.  709,  41  O.  C.  A.  609. 

The  Judgment  below  must  be  reversed,  and 
the  cause  remsuded  to  the  District  Court, 
.with  direction  to  set  aside  the  Judgment  in 
favor  of  reflpondent  and  sustain  motion  to 
eoler  a  D<»isnlt.  Knight  v.  Illinois  Central 
R.  R.  Co.,  supra.  180  Fed.  874,  103  C.  0. 
A.  614;  Harrison  v.  Clemens;  snpra,  112  Ta. 
374,  375.  71  S.  B.  038. 

Reversed. 


OED  g.  I.  isn 
T.  a  SIMmOTON  CO.  V.  NATIONAI^  HAI#- 

LBABLE  CASTINGS  CO.  et  at 

lONEB  V.  T.  H.  STUINQTON  OO- 


Nos.  81.  2*. 

1.  PannTB    *=>174  --  Imfbovzukrt  —  Con- 
STBUCTioif— SpxoinoaTioif. 

Wbere  a  patent  for  an  Improvement  in 
draft  rigging  for  railroad  cara  called  for  a 
pocket  or  housing  to  hold  the  other  parts  In 
place,  and  there  waa  nothing  In  the  dainia  in- 
dicating that  the  packet  wae  to  be  iutegial 
while  tha  apedficatlon  stated  that  it  might  ba 
cast  In  a  aiugle  piece,  tha  claims  are  not  limited 
to  an  integral  part 

2.  Patbmts  «=Q2  —  Paioa  InvBimoN— Sfn- 

Orai  teatimouy  tending  to  show  prior  In- 
vention aa  agalnat  exiatlng  letters  patent  la,  la 
tha  absence  of  modela,  drawinga,  or  some  kin- 
dred evidence,  open  to  grave  laapidon,  partic- 
ularly if  the  testimony  ba  taken  after  Uie  inpaa 
of  yeara  from  tba  time  of  the  alleged  invention. 
8.  PaniriB  <t=>18— InvEHTion. 

A  conception  of  the  mind  is  not  an  Inven- 
tion luitU  represented  in  some  phyaieai  form, 
and  nnauccesaful  experimenta  or  projects  aban- 
doued  by  the  inventor  are  equally  deatitnte  of 
that  character. 

4.  Patbhtb  ^962— iKmifOEnifT— Paxvioini 

IH  TXIfTIO  R— E  V  inBHCK. 

In  an  Infringement  anit  oral  evidence  heU 
insufficient  to  show  prior  invention  as  against 
ezlitlng  letters  patent  at  most  diadoalng  only 
a  mental  conception  in  the  proceaa  of  develop 
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Bent  wbkh  was  occaBionall;  oDtUned  oo  lerapi 
of  paper,  and  then  committed  to  the  waatebaH- 
ke^  and  naa  roughly  worked  into  a  wooden 
model  with  a  penknife. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  An>e&Is  for  the  First  Circuit. 

On  Writ  of  Certiorari  to  the  United  States 
Ctrcnit  Court  of  Appeals  for  the  Seventh 
arcult 

Suit  b;  the  National  Malleable  CasUngs 
Company  and  another  against  the  T.  H.  Sym- 
ington Company.  A  decree  for  defendant 
was  reversed  on  complainants'  appeal  (230 
Fed.  821,  145  C.  C.  A.  131,  234  Fed.  343,  148 

C.  C.  A.  245),  and  defendant  brings  certiora- 
ri. Suit  by  the  T.  H.  SymlnKton  Company 
against  Willlain  H.  Miner,  In  which  a  decree 
for  complainant  was  affirmed  (229  Fed.  730. 
144  C.  C.  A.  140).  and  defendant  brings  cer- 
tiorari.    Decree  In   the.  first  case  affirmed, 

2  and  In  the  second  reversed. 

*  'Messrs.  George  I.  Halght  and  Charles  C. 
Unthicnm,  both  of  Chicago,  111.,  for  Miner. 

Mr.  Charles  NeaTe,  of  Boston,  Mass.,  tor 
National  Castings  Co. 

Messrs.  MelvtUe  Church,  Gilbert  P.  Bitter, 
and  Ernest  F.  MechUu,  all  of  Washington, 

D.  C  for  T.  H.  Symington  Co, 

Mr.  Justice  VAN  DEVANTEB  delivered 
the  opinion  of  the  Court 

These  cases  are  so  related  that  they  may  be 
dlBposed  of  together.  Each  )■  s  suit  to  enjoin 
the  Infringement  of  a  patent.  One  was  begun 
in  the  district  of  Maine  and  Is  based  on  let- 
ters patent  granted  May  7,  1901,  to  Jacob  J. 
Byers  on  an  application  aied  April  21,  1900. 
The  other  was  begnn  in  the  Nortbem  Dis- 
trict of  Illinois  and  is  based  on  letters  patent 
granted  February  18,  1902,  to  William  H. 
Emerick  on  an  application  filed  May  24,  1901. 
Both  patents  cover  an  ImproTement  In  draft 
rigging  for  railroad  cars.  In  each  suit  It  be- 
came necessary  to  compare  tbe  patents,  de- 
termine whether  the  Invention  of  one  was 
anticipated  by  (be  other,  and  ascertain  which 
of  the  patentees  was  the  original  and  first 
inventor.  Ultimately  the  suits  reached  the 
Circuit  Courts  of  Appeal  for  the  rircuits  In 
which  they  were  brought.  In  the  Maine  suit 
§  the  court  held  that  Byers  was  the  prior  In- 

•  ventor  and  that  •claims  3,  B,  and  a  of  the  pat- 
ent to  him  were  valid  and  infringed.  Nation- 
al Malleable  Castings  Co.  v.  T.  H.  Symington, 
230  Tea.  621,  14B  G.  C.  A.  131 ;  2S4  Fed.  343, 
148  O.  C.  A.  246.  In  the  Illinois  suit  the 
court  held  that  Emerick  was  the  prior  Inven- 
tor and  that  claims  1,  2,  8,  and  4  of  the  pat- 
ent to  Mm  were  valid  and  infringed.  229 
Fed.  730,  144  C.  G.  A.  140.  These  conflicting 
derisioas  led  to  tbe  allowance  of  the  present 
writs  of  cerOorari. 

While  the  discussion  at  the  bar  and  In  tbe 
briefs  has  taken  a  wide  ranges  only  two 
points  need  be  considered. 


Gi9 

[I]  One  of  the  elements  called  for  by  the 
claims  In  the  Byers  patent  which  were  sus- 
tained Is  a  "pocket"  or  housing,  which  Is  to 
hold  other  parts  In  place.  The  corres|)ODdlng 
element  of  tbe  Emerick  patent  is  described 
as  "counterpart  castings"  and  lain  two  parts. 
Whether  tbe  Byers  pocket  was  to  be  Integral 
or  might  be  in  two  or  more  parts  is  a  matter 
about  which  the  two  courts  differed.  In  th» 
Maine  suit  It  was  held  that  tbe  claims  wera 
not  limited  to  an  integral  pocket,  but  In  tbe 
Illinois  suit  tbe  ruling  was  tbe  other  way. 
The  former  view,  as  it  seems  to  us,  is  th« 
right  one.  There  is  nothing  In  Byers'  claims 
which  were  sustained  indicating  that  th» 
pocket  is  to  be  Integral,  while  there  la  a  dis- 
tinct call  for  such  a  pocket  !□  claim  9.  The- 
difference  in  terms  points  persuasively  to  a 
difference  In  purpose,  and  the  speciQcatlon 
does  even  more,  for  it  says  "the  pocket  may 
be  cast  in  a  single  piece."  This  is  tbe  com- 
mon form  of  designating  an  admissible  aK 
tematlve  In  such  Instruments.  Of  course, 
the  other  alternative  Is  casting  It  in  a  plural- 
ity of  pieces.  When  this  Is  done  and  the 
pieces  are  assembled,  they  form  a  pocket  and 
serve  in  tbe  same  way  as  If  there  were  but 

The  courts  differed  also  as  to  who  was  tb» 
prior  Inventor.  Presumptively  It  was  Byers, 
for  bla  application  and  patent  were  both 
prior  to  Emerick'a  application.  neco;;nl7!ng 
this,  tbe  parties  claiming  nnder  Emerick 
sought  by  proof  to  carry  his  Invention  bitck  - 
to  an  earlier  date,  and  to  that  end  produced  ^ 
the  testimony  of  three  'witnesses,  Emerick  * 
being  one.  An  three  testified  in  both  aults, 
their  testimony  being  substantially  the  same 
in  both.  In  the  Maine  suit  the  court  pro- 
nounced this  testimony  too  equivocal  and  un- 
certain to  establish  priority  as  against  Byer^ 
application  and  patent,  but  In  the  Illluuis 
suit  the  court,  although  regarding  the  test)* 
mony  as  hardly  satisfactory,  gave  effect  to 
it.  On  reading  it  we  are  persuaded  tbat  it 
waa  clearly  InsuSlcienL 

[2-4]  This  court  has  pointed  out  that  oral 
testimony  tending  to  show  prior  invention  as 
against  existing  letters  patent  Is.  In  the  ab> 
sence  of  models,  drawings,  or  kindred  evi- 
dence, open  to  grave  suspicion,  particularly 
If  the  testimony  be  taken  after  the  lapse  of 
years  from  the  time  of  tbe  alleged  Invention. 
Deerlng  v.  Winona  Harvester  Works,  155  D. 
S.  286,  300,  15  Sup.  Ct.  118,  39  L.  Ed.  IBS. 
And  it  has  said : 

"A.  conception  of  the  mind  li  not  an  luven- 
tion  until  represented  In  some  physical  form, 
and  unnicceBsfnl  eiperiments  or  projects, 
Abandoned  by  the  inventor,  are  equally  desti- 
tute of  tbat  dutcaeter."  Clark  Thread  Co.  v. 
WUlimantic  Co..  140  U.  S.  481,  489,  U  Sup. 
Ct  846,  8W  (36  L.  Ed.  521). 

Here  tbe  evidence  was  oral.  No  model, 
drawing,  or  kindred  exhibit  was  produced. 
Fifteen  years  had  elapsed  since  the  date  aa 
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of  which  InvcntloD  voe  being  claimed.  The 
ti'istiinony  wan  not  direct  and  strong,  but 
weak  and  uncertain  and  in  some  respects 
contradictory.  At  most  It  only  disclosed  s 
mental  conception  In  prooesB  of  development 
which  occasionally  was  outlined  on  scraps  of 
paper  and  theo  committed  to  the  waste  bas- 
ket and  was  roushly  worked  Into  a  wooden 
model  four  or  five  Incbea  long  with  a  pen 
knife.  Tlie  first  real  model  or  drawing  was 
made  about  the  time  of  the  actual  applica- 
tion for  a  patent  and  there  was  no  attempt 
At  reduction  to  practice  until  after  the  pateot 
was  issued.  Such  proof  under  the  rule  Just 
stated  does  not  suHlce. 

Decree  in  No.  31  affirmed. 

Decree  In  No.  24  reversed. 


Ko«.  87.  68. 

1,  CcBTOiu  Duties  «=»81— Evidence  «»S3 
(1) — Reuquidation  AnxB  Tkab— Fkadd — 
BuBDBH  OF  Fboof— Pbbbuhptioh  ivou  Or- 
iTciAL  Action. 

Act  Jaoe  22.  IS74.  i  21  (Comp.  St  f  S714), 
|iro Tiding  that  when  onatoms  duties  have  been 
liquidated  and  paid,  and  the  imported  goods 
deliTered  to  the  importer.  Bucb  settlement  shall 
after  a  year,  in  tbe  absence  of  frainl.  be  final 
and  conclusive,  being  remedial  to  cin-um scribe 
tbe  prior  unlimited  power  to  reliqoidate,  the 
pre  sumption  of  correctneBs  of  official  action  of 
the  collector,  In  re  liquids  ting  the  duties  after 
expiration  of  tbe  year,  cannot  obtain,  with  the 
result  of  plsdng  on  tbe  importer  the  burden 
of  showing  there  was  no  fraud,  and  this  thouEh 
the  importer  pays  the  rellquidated  duties  under 
protest,  and  appeals;  such  proceeding  being 
appropriate  to  resist  tbe  result  of  tbe  retiqnl- 

2.  CtJsroics  DtrtiEB  ■S=>85— RixitiDrDATioN— 
Appeal— Reveesai,  and  Reuand. 

The  holding  of  tbe  Board  of  General  Ap- 
praisers, affirmed  by  the  Conrt  of  Customs  Ap- 
peals, that  a  reliquidntion  of  customs  duties 
mes  valid,  having  been  under  a  mistaken  con- , 
struction  of  statute  as  to  presumption  and 
iburden  of  proof  as  to  fraud,  should  not  be  sus- 
tained, though  there  was  sufficient  evidence,  but 
the  question  of  fraud  should  be  passed  on  by 
such  tribunals  freed  from  such  mistaken  con- 
struction. 

On  Writ  of  Certiorari  to  the  United  States 
Court  of  Customs  Appeals. 

Rellijuidatlons  of  duties  on  Imports  by  F. 
Vltelll  &  Son  were  sustained  by  the  Board  of 
General  Appraisers  and  by  the  Court  of 
Customs  Appeals  (7  Ct  CusL  App.  243),  end 
the  Importers  appeal.  Reversed  and  re- 
manded. 


Mr.  Albert   M.    XuzzoUno,    of  Ne«  Tork 
City,  for  petitioners. 
Mr.  Assistant  Attorney  General  HaoBOo, 

for  tbe  United  States. 

•Mr.  Chief  Justice  WHITE  deUvered  the* 
opinion  of  the  CoQrt. 

The  petitioners,  Vltelli  &  Son  during  th« 
years  1905-190",  made  entry  at  the  port  of 
New  York  of  19  different  lots  of  dutiable 
merchaodlae,  that  is,  chestnuts  and  garlic, 
and  these  entries  were  liquidated  and  the 
duties  paid.  About  Qve  years  after  the  last 
of  these  payments,  the  collector  of  the  port  of 
New  York,  declaring  that  evidence  had  been 
produced  to  his  satis  faction  showing  that 
14  of  the  19  entries  referred  to  were  fraudu- 
lent, because  of  the  Incorrect  weights  upon 
which  they  were  based,  canceled  the  previous 
liquidations  relating  to  them  and  directed  a 
rellquidatlon  to  be  made  on  tbe  basis  of  the 
corrected  welgbts.  Vltelll  ft  Son,  denying 
the  existence  of  fraud  and  disputing  the 
power  to  make  the  reliquldatlon,  protested 
against  the  claim  of  duty  which  resulted 
from  the  rellgoldatlon,  and.  paying  the  same 
under  protest,  prosecuted  an  appeal  to  the 
Board  of  General  Appraisers. 

Before  the  Board  the  collector  made  no 
affirmative  proof  of  the  commission  of  fraud, 
and  submitted  the  validity  of  tbe  rellquidation 
upon  the  basis  of  the  otBciai  papers  pertain- 
ing to  It — that  is,  the  certlflcatea  of  weight, 
etc. — upon  which  he  had  acted.  The  peti- 
tioners, not  taking  upon  themselves  the  bur- 
den of  showing  that  there  was  au  absence  of 
fraud,  stood  upon  their  protest  as  to  the 
want  of  power  to  make  the  rellquidation. 
The  Board  sustained  the  protest  It  held 
that  as  under  tbe  conditions  disclosed  tbe 
existence  of  power  In  the  collector  to  make 
tbe  reliquldatlon  after  one  year  depended 
upon  the  fact  of  fraud,  that  the  burden  was 
upon  the  collector  to  establish  that  which 
was  necessary  to  sustain  hts  authority  to 
act.  and  having  failed  to  do  so  the  reliqulda- 
tlon was  erroneous  and  the  protest  was  well 
founded.  Appeal  was  prosecuted  to  tbe  Court 
of  Customs  Appeals,  where  tbe  action  of  the  g 
Board  was  reversed.  United  States  v.  Vltelll  S 
&  Son.  5  CL  Cust.  App.  "ISI.  The  court  held  * 
that  althongh  It  was  true  that,  as  applied  to 
the  case  before  It,  th'  existence  of  fraud 
was  essential  to  confer  ^n  the  collertor  the 
power  which  he  had  e  <d,  as  he  had  ex- 
ercised tbe  autborlty.  <'  r'^^umptlon  of 
the  correctness  of  offli  '  action  was  sufll- 
cient,  without  proof  oT  'ud  to  sustain  the 
rellquidation.  In  reac:  this  conclusion  It 
was  expressly  decided  ■at',  tn  view  of  the 
presumption  of  power  i  -ed  in,  the  effect 

of  section  21  of  the  Ac  J  une  22,  1874,  a 
391,  IS  Stat  190  (Com-  ..J  S714),  was  to 
cast  npon  the  Importer  .  -  tiurden  of  estab- 
lishing a  negadve,  that  is,  that  there  had 
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been  no  fnnd.  nie  C&ae  wu  remanded  for 
recoDsIderatloa  to  the  Board  of  Oeoeral  Ap- 
pralsera, 

Wblle  the  protest  concerning  the  14  «u- 
trles  was  pending,  the  collector  had,  for  like 
alleged  fraud,  ordered  a  rellquldatlon  of  the 
remalQlng  5  of  the  19  entries,  and  by  pro- 
test and  parment  of  duties  the  action  of  the 
collector  as  to  those  entries  waa  before  the 
Board  of  General  Appraisers  for  conaldera- 
tlon.  They  were  heard  by  the  Board  along 
with  the  entries  which  the  Board  had  under 
consideration  b;  virtue  of  the  remanding 
order  of  the  Conrt  of  Customs  Appeals.  The 
Board  held,  in  view  of  the  mling  of  the 
Court  of  Customs  Appeals  as  to  the  preaunip- 
tlon  of  power  and  burden  of  proof,  that  the 
rellquldatlon  In  both  cases  was  valid  and  that 
the  protests  were  consequentlf  without  merit 
Both  cases  were  then  appealed  to  the  Court 
of  Customs  Appeals,  which  to  an  elaborate 
opinion  reiterated  and  applied  its  previous 
mltuK  (7  Ct  Oust.  App.  243),  and  the  casea 
are  here  on  tbe  allowance  of  a  certiorari. 

[1]  ObvlouBlf  tbe  whole  case  turns  upon 
the  significance  of  section  21  of  the  Act  of 
18T4,  the  text  of  which  la  as  foUows  (iS  Stat 
1&6,  190): 

"Wbeoever  atir  noods,  wares,  snd  mercban- 
dise  BbaU  have  been  entered  snd  passed  free 

;ot  dnty.  and  whenever  duties  upon  any  Import- 
ed goods,  wares,  and  merchandlae  tboH  have 
been  liquidated  and  i)Bid,  and  'such  goods, 
wares,  and  merchandise  aball  have  been  deliver- 
ed to  tbe  owner.  Importer,  agent,  or  consignee, 
SQcb  entry  and  passage  free  of  duty  and  such 
■ettlement  o(  duties  shall,  after  the  ezpiratiou 
«f  one  year  from  the  time  of  entry.  In  tbe  ab- 
sence of  fraud  snd  In  the  absence  of  protest  by 
the  owner,  importer,  agent  or  conslKnee,  be 
flual  and  conclualve  apon  all  parties." 

Indisputable  also  is  it,  as  stated  by  the 
Court  of  Customs  Appeals  and  long  pre- 
viously pointed  out  In  United  States  v.  Phelps 
et  bL,  17  Blatchf.  312,  Fed.  Oas.  No.  16039, 
that  the  remedy  Intended  to  be  aocompUshed 
by  the  section  In  question  was  to  prevent 
the  rij^t  to  religuldate,  which  had  previously 
been  exerted  without  limit  from  being  ex- 
ercised except  in  the  particular  conditions 
stated,  and  thus  In  the  Interest  of  the  dtl- 
lea  to  circumscribe  the  power  to  the  Instances 
f5»ectfled  in  order  that,  uncertainty  as  to  the 
flnalltj'  of  cuatomi,., /entries  might  be  re- 
moved and  the  seer..  ,,  of  commercial  trans- 
actions be  safegua-^,  '.  But  from  this  prem- 
ise we  are  of  opin-(|;.,that  the  error  of  the 
construction  given  ^  >  '^e  statute  below  be- 
comes at  once  ap;...r^t  since,  la  the  Bret 
place,  by  a  presumj^^.'i  of  power  it  virtually 
removes  tbe  llmltf'  V  ,;as  to  the  exercise  of 
the  power  whic*!  . .  ,. statute  created,  and 
further,  an  the  nev  -^fj  rssult  of  the  onus 
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of  proof  which  the  construction  sustained, 
the  remedial  purposes  of  the  statata  were 
either  wholly  negatived  or  In  an^  event 
greatly  perverted. 

It  Is  Indeed  true  that  in  the  opinion  on 
the  Qrst  hearing  below  and  in  the  argument 
at  bar  a  suggestion  was  made  that  as  In  tbe 
particular  Instance  the  importer  bad  become 
an  actor  seelilnE  to  question  tbe  rellqulda- 
tlon, be  thereby,  as  an  actor,  assumed  the 
burden  of  proof  as  to  the  absence  of  fraud 
which  would  not  have  rested  upon  him  under 
the  statute  bad  be  retused  to  pay  tbe  dnty 
resulting  from  the  reliquidatloa  and  awaited 
action  taken  against  him  by  the  United 
States  to  enforce  it  But  as  the  court  below  _ 
expressly  declared  that  the  proceeding  talien  § 
■was  appropriate  to  resist  the  restilt  of  the* 
rellquldatlon,  if  Illegal,  It  cannot  be  that  the 
right  to  correct  the  wrong  was  lost  by  resort 
to  the  remedy  appropriate  for  its  correction. 

Moreover  the  proposition  can  alone  rest 
upon  the  assumption  that  the  limitation  on 
power  which  the  statute  Imposed  was  ephem- 
eral while  from  the  text  it  Is  certain  that 
It  "was  permanent  and  controlling.  The 
cograicy  of  this  conclusion  stands  out  In  bold 
relief  when  It  is  considered  that  tbe  reme- 
dial purpose  of  tbe  statute  was  to  protect 
the  citizen  from  the  unlimited  power  to  re- 
liquidate  and  the  uncertainties  affecting  com- 
mercial transactions  resulting  from  the 
existence  of  such  power.  Tbe  Inevitable  re- 
sult of  the  argument  Is  to  cast  upon  the 
citizen  the  perpetual  burden  of  showing  that 
he  had  not  been  guilty  of  wrong  as  the  only 
means  of  escaping  the  exercise  against  hlra 
of  the  unlimited  power  to  rellquldate  which 
it  was  the  purpose  of  the  statute  to  prevent 

[1]  It  is  contended  that  although  It  be 
admitted  that  the  statute  was  wrongly  con- 
Btrued  below,  nevertheless  the  rtilquidation 
sbonld  be  now  snstalned  because  there  was 
adequate  proof  In  the  record  to  show  the 
existence  of  fraud  wtilch  Justlfled  tht  re- 
llquldatlon order  without  reference  to  the 
presumption  upon  wlilch  the  court  below 
based  Its  conclusion.  We  do  not  however, 
think  this  view  can  be  sustained,  since  the 
erroneous  ruling  as  to  the  statute  dominates 
tbe  entire  situation  and  exacts  that  tbe  ques- 
tion of  the  existence  of  the  fraud  necessary 
to  give  rise  to  the  power  to  reliquldate  should 
be  disposed  of  by  tbe  tribunals  peculiarly 
competent  to  consider  such  question,  disem- 
barrassed from  any  mistaken  construction 
as  to  the  presumption  created  by  the  statute. 

It  follows  that  the  judgment  of  the  Court 
of  Cnstoms  Appeals  must  be  and  It  Is  r^ 
versed  and  the  cases  remanded  to  the  Board 
of  Oeneral  Appraisers  for  further  proceed- 
ings not  inconsistent  with  this  oplnknt. 

And  It  is  90  ordered. 
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(K(l  u.  S.  ttl) 
NORTHERN  PAC.  RT.  CO.  «  «1.  v.  Mc- 
COUAS. 

(Argued  Jan.  22, 1619.    Decided  June  9,  1919.) 

No.  172. 

1.  Fcb:.io  Laicfis  ^=91  —  Swauf  Land  — 

RAILBOAD  GllA.NT— Confuct. 
The  pendency  of  a  clsim  bj  the  atate  of 
Oregon  ander  tlic  Hwanii)  land  grant  made  by 
Act  SepL  28,  1S50  (Comp.  St.  ||  495S-4960), 
and  Act  March  12,  1800,  to  landa  whicb  would 
otherwise  paaa  to  the  Northern  Pacific  Railroad 
aa  parta  of  odd-numbered  lectioua  within  the 
place  limits  of  land  grant  made  by  Act  July 
i,  18(14,  prevented  anch  landa  from  pasaing  un- 
der the  grant  aa  place  laoda,  rcgardleai  of 
whether  the  awamp  land  claim  waa  well 
groundeil. 

2.  PuBUo  IiAHDs  *=116— Patini^Kuxct. 

Where,  through  mlatake  In  the  Land  De- 
partment, lands  which  were  claimed  by  the  state 
of  Oregon  aa  swamp  lands  under  Act  Sept.  28, 
1850  (Comp.  St  If  4858-4960)  and  Act  March 
12,  ISOO,  were  erroneously  patented  as  place 
landa  under  the  grant  made  to  Northern  Pacific 
Railroad  by  Act  July  2,  1864,  such  patents 
carried  the  legal  title,  but  the  United  States 
waa  entitled  to  a  Kconveyance,  and  in  equity 
remained  the  true  owner. 

8.  AovEBas  PoaexBsioN  ^37(2)  —  Prescrip- 
tive TiTui— AcquiaiTioiT. 
No  preBcriptive  title  can  be  obtained  to  pub- 
lic lands  belonging  to  the  United  Statea,  nor 
can  a  prescriptive  title  be  obtained  where  the 
Land  Department  erroneously  conTeyed  to  a 
railroad  company  landa  aa  to  which  there  were 
conflicting  claima,  and  the  company  in  less 
than  the  prescriptive  period  recouTeyed  the 
same  to  the  United  Statea,  which  remained  the 
owner  in  equit?. 

4.  Public  Lards  «=382— Railroad  Grants- 
Lieu  Lahd  Selections. 

Fending  lien  land  selecttona  b;  Northern 
Pacific  Railroad  In  place  of  landa  excluded  from 
the  primary  grant  because  mineral  require  tbe 
approval  of  the  Secretai?  of  the  Interior  to 
make  them  effective. 

6.  Public  Lands  «=3l03(4)  —  Pbndiro 
Claihs— AuTBoam  to  AnjnDicAne. 
Where  full  title  to  land  waa  In  the  United 
States,  and  there  were  conSicting  pending 
claima,  the  courts  may  not  take  up  tbe  adjudi- 
cation of  such  claims,  bnt  must  await  tbe  de- 
iiisioD  of  tbe  land  officers  and  the  Issue  of  pat- 
ents in  regalar  course. 

5.  PcBLic    Lands    «=>103(4>— Possesbton— 
AuTiioHiTT  OF  Court. 

Pcii'ling  the  Gnat  action  of  the  Land  De- 
partment on  conOicting  claims,  the  courts  may 
protect  the  possession  lawfully  acquired  or  re- 
store one  wrongfully  iaterruptrd,  fur  that  is 
a  matter  not  conSded  to  tbe  I^nd  Department, 
and  mnj  be  dealt  n-itb  by  tbe  courta  in  the  ex- 
ercise of  tbcir  general  powers. 


7.  Public  Lands  ^»108— RAnxoAD  Grant 
—Lieu  Land  Selection. 

Whether  lieu  landa  Belecte<l  by  railroad  com- 
pany in  place  of  those  primarily  granted  were, 
when  the  selections  were  tendered,  so  occu- 
pied and  appropriated  aa  not  to  bo  properly 
subject  to  acquisition,  is  a  qiieatton  for  deter- 
mination by  the  Secretary  of  the  Interior,  whose 
approval  or  disapprorsi  involves  an  exercise  of 
Bound,  but  not  arbitrary,  discretion,  and  makes 
it  permissible  for  him,  where  a  selection  ia  prof- 
fered for  land  whicb  a  bona  fide  occupant,  mis- 
understanding biB  rights,  baa  reclaimed,  to  re- 
ject the  selection  and  bold  title  in  the  United 
States  until  the  occupant  may  be  enabled,  with- 
in tbe  limits  of  existing  law  or  by  spedal  act, 
to  obtain  title. 

8.  Public  Lands  «=120  —  PATE»Ta— Pat- 
ent OF  Occupied  Land. 

Where,  at  tbe  time  a  patent  waa  isaaed  to 
a  railroad  under  a  lieu  land  aelection,  the  par- 
cel of  hind  was  so  occupied  or  appropriated  that 
it  properly  could  not  be  selected  and  patented 
in  place  of  land  found  to  be  mineral,  that  may 
afford  baala  for  auit  by  the  United  States  to 
cancel  the  patent,  or  basis  for  holding  the  rail- 
road company  as  trustee  of  title  for  the  oecn- 

9.  Public  Lands  «=s117— Patents— Attack. 
That  land  aelected  by  railroad  company  in 

lieu  of  ita  primary  grant  was  so  occupied  or 
appropriated  that  it  properly  could  not  be  ae- 
lected and  patented  does  not  entitle  the  oceo- 
pant  to  complain  on  behalf  of  tbe  United  States, 
or  oasoil  the  patent  collaterally. 


Suit  to  quiet  tttle  by  E.  W.  McComM 
against  the  Nortbem  Pacific  Railway  Cobi- 
pany  and  others.  A  Judgment  for  plaintUt, 
whicb  waa  affirmed  by  Supreme  Court  of 
Oregon  (82  Or.  639,  ISl  Pac.  662),  wbs  subse- 
quently modified  on  rehearing  <S2  Or.  638, 
162  Pac.  802),  and  defendants  bring  cer- 
UorarL     Reversed  and  remanded.  9 

'Messrs.  Charles  Donnelly,  of  &L  Paul.* 
Minn.,  Charles  H.  Carey,  James  B.  Kerr,  and 
Charles  A.  Hart,  all  of  Portland,  Or.,  and 
C.  W.  Bunn,  of  St.  Paul,  Minn.,  for  peti- 
tioners. 

Hr.  Harvey  M.  Friend,  of  WaahlngtMi,  IX 
C,  for  respondent 

Mr.  Justice  VAN  DBVANTEB  deUreied 

the  opinion  of  tbe  Court. 

This  ts  a  snit  to  quiet  title  In  the  plntntur 
to  Ave  small  tracts  of  land  in  Umatilla  coun- 
ty, Oregon,  the  right  to  snch  relief  belnf 
predicated  solely  on  adverse  possession  un- 
der color  of  title  for  ten  years,  the  period 
prescribed  in  a  local  statuta  Hie  plaintiff 
obtuined  a  Judgment,  which  at  first  was  af- 
firmed by  the  Supreme  Court  of  tbe  state  and 
then  on  a  petitloo  for  rehearing  was  modified 
as  to  two  of  the  tracts.    McComas  t.  North- 
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era  Pac.  R.  Co..  82  Or.  630,  161  Pac.  562, 
102  Pac.  663.  TLe  case  la  bere  on  writ  of 
certlorarL 

There  was  eubstnntlal  testimony  tending  to 
show  that  McComas.  the  plaintiff,  and  hia 
predecessors  had  berai  In  undisputed  posses- 
sion of  the  lands  for  ten  years  when  the 
eult  was  brought  and  that  during  that  period 
they  had  been  cultivating  the  lands  and 
claiming  the  same  under  the  deeds  from  the 
state  hereinafter  mentioned  and  had  put 
improvements  thereon  costing  more  than 
(10,000.  The  other  facta  are  set  forth  In  « 
.Htlpulatlon  found  In  the  record. 
^  The  lands  are  all  parts  of  odd-nnmbered 
■  sections  within  *tlie  primary  or  place  llmltsi 
of  the  land  grant  made  to  the  Northern 
PaciQc  Railroad  Company  bj  the  Act  of 
Jolir  2,  1864,  c.  217, 13  Stat  865.  At  the  date 
of  that  act  they  were  public  lands  of  the 
United  States  and  they  continued  to  t>e  such 
at  the  time  the  line  of  road  opposite  wblcb 
they  lie  was  definitely  located,  saye  as  their 
status  was  affected  by  a  pending  claim  of 
the  state  under  the  swamp-land  srant  made 
by  the  Act  of  S^tember  28,  1860,  c.  84,  6 
Stat  B19  (Comp.  Bt  U  4068-4060),  and  the 
Act  of  Maridi  12,  1860,  c.  5,  12  Stat  8.  This 
claim  was  shown  by  a  swamp  land  selection 
list  filed  In  the  L4ind  Department  November 
23,  1ST2,  and  was  stlU  pending  in  that  de- 
partmoit  In  1802  and  180S.  In  those  years 
the  state,  without  waiting  for  a  determina- 
tion of  its  claim  by  the  department  executed 
deeds  for  the  lands  to  persons  who  In  tnm 
executed  deeds  therefor  to  the  plaintiff.  As 
to  three  of  the  tracts  the  swamp  land  claim 
was  examined  and  rejected  by  the  depart- 
ment some  time  before  this  suit  was  begun, 
and  as  to  the  other  two  It  was  still  pending 
at  that  time. 

[1,1]  The  deHnlte  location  of  the  line  of 
road  opposite  which  the  lands  lie  was  ^ected 
by  a  map  filed  la  the  Land  Department  and 
approved  Jane  20,  1SS3.  The  grant  to  the 
railroad  company  was  of  all  the  odd-number- 
ed sections  of  public  land  within  designated 
limits  on  either  side  of  the  line  of  road  as 
■0  located,  with  an  express  exception  of  such 
lands  as  at  the  time  of  definite  location  were 
reserved,  sold,  etc.,  or  weie  not  "free  from 
pre-emption  or  other  claims  or  rights."  There 
was  also  an  express  exclusion  of  all  mineral 
lands  and  a  provision  that  "In  lien  thereof  a 
like  quantity  of  unoccupied  and  unappropriat- 
ed agricultural  lands  in  odd-numbered  sec- 
tions nearest  to  the  line  of  said  road  may  be 
selected"  under  the  direction  of  the  Secre- 
tary of  the  Interior.  By  reason  of  the  pend- 
ency of  the  swamp  land  claim  at  the  time 
.  of  the  definite  location  all  the  tracts  In 
^  question  were  expected  from  the  grant  of 
*  lands  In  place,  and  this  whether  'the  claim 
was  well  grounded  or  otherwise;  that  Is  to 
say,  the  fact  that  the  claim  was  pending  and 
undetermined  prevented  the  lands  from  pass- 
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Ing  under  the  grant  ns  place  lands.  Whit- 
ney V.  Taylor,  IBS  U.  S.  85,  02.  94,  15  Sup. 
Ct.  790,  30  L.  Ed.  000;  Northern  Pacific  It.  It. 
Co.  V.  Sanders,  166  U.  S.  620,  630, 17  Sup.  Ct 
671,  41  L.  Ed.  1130 ;  Northern  Pacific  It.  R. 
Co.  V.  Musser-Rnuntry  Co.,  168  U.  S.  004,  609, 
18  Sup.  Ct.  205,  42  L.  Ed.  598.  But  through 
some  mistake  in  the  Land  De[iurtnient  three 
of  the  tracts  »vere  erroneously  patented  to 
the  railroad  company  as  place  lands  between 
1006  anti  1000.  Without  doubt  the  patents 
passed  the  legal  title,  but  the  United  Stated 
was  entitled  to  a  reconveyance  from  th» 
railroad  company  and  In  equity  remained  ths 
true  owner.  Germanla  Iron  Co.  v.  United 
States,  160  V.  S.  370,  17  Sup.  Ct.  337,  41  L. 
Ed.  754.  The  two  tracts  not  patented  as 
place  lands  were  selected  by  Ote  railroad 
company  In  1008  and  a  succeeding  year  In 
lieu  of  other  lands  la  place  excluded  from 
the  grant  by  reason  of  being  mineral.  These 
selections  were  received  by  the  local  land 
office  and  were  awaiting  action  by  the  Sec* 
retary  of  the  Interior  at  the  time  of  the  trial. 

This  suit  was  brought  September  25,  1012. 
Shortly  thereafter  the  railroad  company,  rec* 
ogntzlng  that  the  patents  theretofore  Issued 
to  it  for  three  of  the  tracts  had  been  errone- 
ously Issued,  reconveyed  the  title  to  the 
United  States  and  subsequently  selected  those 
tracts  In  lieu  of  other  tracts  in  place  ex< 
eluded  from  the  grant  by  reason  of  tieing 
mineraL  These  selections  were  received  by 
the  local  land  office;  one  was  approved  by 
the  Secretary  of  the  Interior  and  passed  to 
patent,  and  the  other  two  were  at  the  time 
of  the  trial  pending  before  that  officer. 

The  plaintiff  made  no  effort  by  pleading  or 
evidence  to  show  that  the  swamp  land  claim 
was  well  grounded  or  that  he,  his  predeces- 
sors or  the  state,  had  in  any  way  become  en- 
titled to  receive  the  tlUe  from  the  United 
States. 

[3, 41  With  some  hesitation  the  trial  court  _ 
concluded  that  the  lands  were  not  excepted  § 
from  the  Erant  ol  lands  in  "place  by  reason  of* 
the  existence  of  the  swamp  land  claim  at 
the  date  of  the  definite  location,  and  there- 
fore that  on  the  definite  location,  by  which 
the  place  limits  were  identified,  the  title 
passed  to  the  railroad  company,  the  grant 
being  one  in  prcesenti  as  respects  place  lands 
falling  within  its  terms  and  not  within  ita 
excepting  or  excladlng  clauses,  and  the  pro- 
vision for  patents  being  intended  only  to 
give  further  assurance.  Deseret  Salt  Co. 
V.  Tarpey.  142  U.  S.  241,  12  Sup.  Ct  158, 
35  L.  Ed.  099 ;  Toltec  Ranch  Co.  v.  Cook.  101 
U.  S.  KIL',  24  Sup.  Ct  166,  48  L.  Ed.  201.  On 
that  theory  a  decree  was  entered  quieting  the 
title  in  the  plaintiff  as  to  all  the  tracts. 

But  the  court  should  have  held  that  the 
swamp  land  claim  pending,  as  it  was,  at  the 
date  of  the  definite  location  prevraited  these 
lands  from  passing  under  the  grant  of  lands 
in  place.    The  decisions  of  thla  court  before 
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iTlted  leave  no  room  for  doubt  on  this  polDt 
Tlie  cusea  of  Iowa  R.  Land  Co.  t.  Blumer,  203 
U.  S.  482,  27  Sup.  Ct.  769,  51  L.  Ed.  1148,  and 
UlsBourL  Valley  Land  Co.  t.  Wiese,  20S  V. 
8.  234,  28  Sup.  Ct.  281,  52  L.  Ed.  466,  relied 
on  by  the  plaintiff,  are  not  apposite.  The 
lands  there  In  question  were  within  the  place 
Unilta  and  at  the  time  of  deflntte  location 
were  free  from  other  clalmB;  bo  they  were 
not  ctcepted  from  the  s^ant,  as  here,  but 
passed  froii)  the  govemuient  on  the  deOnlte 
location.  It  follows  that  as  to  the  three 
tracts  erroneously  patented  U  before  shown 
the  riillroad  company  had  no  tltle^  lecal  or 
equitable,  prior  to  tbe  Issue  of  the  patents. 
Up  to  that  time  (he  title  was  In  the  United 
States,  and  of  course  no  prescriptive  right 
was  acquired  against  it  noder  the  local  stal- 
nte.  Bealdes,  tbe  title  recelTed  throng 
those  patents  was  turned  back  to  tbe  United 
States  before  the  trial  and  this  operated  to 
netore  the  three  tracts  to  their  prior  statua 
aa  public  lands.  The  title  nnder  those  pat- 
«kt»— and  it  was  merely  tbe  naked  legal 
title — did  not  remain  In  the  railroad  com- 
pany for  anything  like  the  period  named  In 
the  local  statute^  If  that  be  material.  Aa  to 
tlie  other  two  tracts  the  railroad  company 
I  up  to  the  time  tbe  suit  was  brought  had 
■  nothing  *roore  than  pending  lieu  land  aelec- 
tlouB  which  required  the  approval  of  the  Sec- 
retsr7  of  the  Interior  to  make  them  effective 
(n'lsconBln  Central  R.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  612,  10  Sup.  Ct  341,  33  L.  Ed. 
687),  but  as  yet  they  had  not  received  bis 
apprbval. 

[1,1]  The  aituatloD  thai  at  tbe  time  the 
case  was  heard  In  tbe  trial  court  was  this: 
The  railroad  company  had  neither  tbe  legal 
nor  the  equitable  title  to  four  of  tbe  tracts. 
Instead,  the  full  title  was  in  the  United 
States  and  all  existing  daima  to  them  aris- 
ing under  the  land  grants  and  other  public 
land  laws  were  pending  In  the  Land  Depart- 
ment, whose  officers  were  specially  charged 
by  law  with  their  examination  and  determina- 
tion and  with  the  disposal  of  the  title  ac- 
cordingly. It  Is  settled  that  In  such  a  altna- 
tloD  the  courts  msy  not  take  up  the  adjudi- 
cation of  the  pending  claims,  but  mnst  await 
the  decision  of  the  land  officers  and  the  Issue 
of  patents  in  regular  course.  Michigan  Idind 
ft  Lumber  Co.  v.  Rust,  108  U.  S.  589,  692, 
694,  18  Sup.  Ct.  20S,  42  L.  Ed.  691 ;  Brown  v. 
Hitchcock,  73  U.  S.  473,  19  Sup.  Ct  485,  43 
L,  Ed.  772:  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  190  U.  S.  301,  315,  23  Sup.  Ct. 
692,  24  Slip.  Ct  860,  47  L.  Ed.  1064 :  Humblrd 
V.  Avery,  195  U.  S.  480,  502,  25  Sup.  Ct.  123, 
49  L-  Kd.  2S0.  There  is,  however,  a  related 
Jurisdiction  which  the  courts  may  exercise 
pemllii^'  the  nniil  action  of  those  officers; 
they  uuiy  (irotect  a  possession  lawfully  ac- 
qulri'ii  or  restore  one  wrongfully  Interrupted. 
tor  Hint  In  a  matter  which  Is  not  confided  to 
tbe  I.:tiid  Department  and  may  be  dealt  with 


by  the  courts  in  tlie  exercise  of  their  general 
power.  Gauthler  v.  Uorrlson,  232  U.  S.  452. 
461,  34  Sup.  Ct.  3S4.  58  1^  Ed.  680. 

IJ]  Whether  the  tracts  as  to  wbicb  the 
swamp  land  claim  Is  still  pending  were  audi 
as  came  within  the  terms  of  the  swamp  land 
grant  is  a  question  of  fact  the  decision  of 
which  Is  expressly  committed  to  the  Land 
Department;  ond  this  also  Is  true  of  the 
question  whether  the  tracts  covered  by  the 
railroad  company's  lien  land  selections  were 
wbKi  the  selections  were  tendered  so  oc- 
cupied and  appropriated  as  not  property  to  a 
be  subject  to  acqulslLlon  'la  that  way.  The' 
approval  or  disapproval  by  the  Secretary  at 
tbe  Interior  of  sncb  lien  selections  la  not 
merely  a  formal  act  It  involves  an  exercise 
of  sound,  but  not  srbltrary,  dlscretlc»  and 
makes  it  admissible  for  him,  where  a  se- 
lection is  proffered  tor  land  which  a  bona 
fide  occupant,  misinformed  and  mlsundo^ 
standing  his  rights,  has  reclaimed  and  im- 
proved at  large  cost,  to  reject  the  selection 
and  bold  the  title  In  the  United  States  unU, 
as  this  court  baa  said,  "within  the  limits  ct 
existing  law  or  by  special  act  of  rnutinm." 
the  occupant  may  be  enabled  to  obtain  title 
from  the  United  States.  WllUams  t.  United 
States,  138  U.  S.  614.  524, 11  Sup.  Ct  4S7,  461 
(34  L.  Ed.  102Q. 

11,1]  As  to  the  fifth  tract  the  railroad 
company  at  the  time  of  the  trial  hdd  a 
patent  Issued  pending  the  suit  on  a  Ilea  land 
selection  but  recently  initiated;  so  the  pre- 
scriptive rlgtit  asserted  by  the  plalutUI  could 
not  possibly  Include  that  tract  lA  aa  he  as- 
serts, the  tract  was  so  occupied  or  appropriat- 
ed that  It  properly  could  not  be  selected  and 
patented  in  lien  of  land  in  place  found  to  be 
mineral,  that  may  afford  an  adequate  baslB 
for  a  suit  by  the  United  States  to  cancri  tbe 
patNit  (Diamond  Coal  ft  Coke  Co.  r.  Dnlted 
States,  23S  D.  S.  236,  34  Bnp.  Ct  e07.  S8  L. 
Ed.  936).  or  afford  a  basis  for  holding  the 
railroad  company  as  a  trustee  of  the  title  for 
him  if,  notwithstanding  the  sllemce  of  Hie 
present  record  on  the  subject,  he  was  en- 
titled to  8  patent  fOr  the  tract  (Svor  t.  Mor- 
ris. 227  U.  S.  524,  G29,  530,  33  Snp.  Ct  38S, 
67  L.  Ed.  623) ;  but  It  does  not  enable  bini  to 
complain  on  t>diaH  of  the  United  States  or 
to  assail  tbe  patent  collaterally  (Hoofiin^e 
V.  Anderson,  7  Wheat  212,  214,  215,  5  L..  Bd. 
437;  Smelting  Co.  v.  Kemp,  104  U.  S.  G36. 
647,  26  L.  Ed.  875;  Bohall  v.  DUla,  114  U.  S. 
47.  51,  6  Sup.  Ct  782.  29  L.  Ed.  61;  Sparks  t. 
Pierce,  115  0.  S.  408,  6  Sup.  Ct.  102,  29  L.  Ed 
428;  Fisher  v.  Rule.  248  U.  8.  314,  318.  39 
Sup.  Ct  122.  63  L.  Ed.  263). 

Tbe  Supreme  Court  of  che  siste  in  Its  Bnal 
opinion  cnme  nearer  the  views  here  expressed 
(ban  did  the  trial  court  but  It  assumed  that 
the  reconveyance  by  the  railroad  company  to 
tbe  United  States  was  not  accepted  by  tbe, 
latter  and  so  was  of  no  effect  In  this  theg 
court  wBB  mis'taken.  Tor  il      ~ 
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peara  not  only  that  tbe  land  officers  after  tbe 
reconveyance  entertained  the  Ilea  selections 
of  the  aeme  tracts,  bnt  also  that  tbey  ai>- 
proved  one  of  those  selections  end  passed  It 
to  patent.  Besides,  the  ultimate  Jndgiaent 
uitered  by  the  court  departs  somewhat — pos- 
sibly throaeb  a  clerical  Inadvertence— from 
Its  Qosl  opinion. 

Tbe  Judgment  must  be  reversed  and  the 
cause  rcmttiided  for  further  proceedings  not 
Inconsistent  with  tbe  views  here  expressed. 

Jodguent  reversed. 


r  V.  HAHNER. 


No.  289. 

1.  Banks  add  Bahkiko  «=s2$3— Natioitai. 
Banks— LiABiLTTT  or  Dibectobs. 

While.  Id  a  suit  for  damaiea  against  nation- 
al bank  directoTB,  based  solely  upon  a  violation 
of  duly  imposed  by  tbe  National  Bank  Act,  it 
la  not  enoDgh  to  show  a  negUseut  violatliHi  of 
the  act,  hot  Bomethlng  more.  In  effect  an  Inten- 
tional violation,  must  be  shown  to  Justify  a 
recoTery,  yet  the  National  Bank  Act  does  not 
relieve  directors  from  the  common-law  duty  to 
diltgrntly  and  honestly  manage  the  aCsire  of  the 
association. 

2.  Bankb  and  BAiTEiNfl  ^=>2K4— National 
Banes— TjUbilitt  of  Dibectobs— Bnx. 

In  a  anit  against  national  bank  directors,  a 
bill  may  be  framed  so  as  to  chains,  not  only  a 
violation  of  the  du^  imposed  by  the  National 
Bank  Act,  bnt  a  violation  of  their  common-law 
obligatioQS. 

3.  Banks  and  Bankins  ^>2S3— Nationai. 

B  A  NK>— DiBKCTOBB— LlABILUT . 

Where  a  director  of  a  national  bonk  resided 
some  200  miles  distant  from  the  dte  of  tiie  bank, 
and  during  tbe  entire  period  of  hia  directorate 
did  not  attend  a  directors'  meeting  or  give  any 
attention  to  the  affairs  of  the  bank,  whidi  were 
■o  mismanaged  that  failure  reanlted,  he  la  liable 
for  breach  of  his  common-law  dut7  to  honestly 
and  ililigently  administer  the  affairs  of  the  bank, 
even  though  he  cannot  be  held  Uable  because 
Itie  officers  In  charge  made  loans  in  excess  of 
the  limit  imposed  by  Rev.  St  |  IfflOO  (Gomp. 
St.  I  9761). 

4.  Appeal  and  Ebbob  «=11T7(0>— Retesw— 
Detkbuination. 

Where  a  benlc  director  construed  a  bill  by 
tbe  receiver  as  relying  solely  on  a  breach  of 
Matutory  duty  and  declined  to  otter  any  evi- 
dence, held,  that  he  must  be  charged  with  notice 
that  In  equity  decision  is  subject  to  review  on 
both  law  and  facts,  and  in  view  of  the  hardship 
that  it  would  work  nfinn  the  receiver  of  the  in- 
solvent bank  the  director  is  not  entitled  to  an 
niiportunity  to  producn  evidence  on  tbe  question 
ri(  his  common-law  liability,  where  the  appellate 
court,  on  appeal  from  a  dedaion  in  his  favor. 


s.  colbtb  «=>347— fidbbal.  coubt  pbactkb 
— Uenialb. 
Affirmative  ailegations  of  defense  in  an  an- 
swer ffied  In  an  equity  suit  must  be  dei'med 
denied,  under  equity  rule  81  (198  Fed.  xxvii, 
115  C.  C.  A.  uvii). 

6.  Bahksano  BANKi.va  «s>:i54  —  Kaiiok.M. 

Banks— CoNTiNUATj ON  is  Optici. 
As  Rev.  St.  I  5145  (Cump.  St.  |  USSa'.  ile- 
clares  that  directors  shall  liold  otBce  Cor  uue 
year  and  until  their  successors  are  elected  and 
qualify,  one  who  was  elected  and  duly  qualified 
as  director  of  a  national  bank  in  1810  must,  in 
the  absence  of  evidence  that  he  resigned  or  re- 
fused to  qualify  when  reelected  in  the  following 
year,  be  treated  as  a  director  during  tbe  year 
1911,  in  which  the  bauk  (ailed,  where  the  only 
evidence  as  to  his  status  was  a  letter  bearing 
on  miamauagcment  written  by  tbe  director  to 
the  president  after  failure. 

Mr.   Justice  UcKenna  and  Mr.   Justice   Mc- 
Reynolda  dissenting. 


Snlt  by  Frank  B.  HcCormlck,  as  recelvw 
of  the  Flnt  National  Bank  of  Salmon, 
against  Guy  BL  Bowerman  and  others.  A 
decree  for  the  named  defendant  was  rerersed 
by  the  Circuit  Court  of  Appeals  (McConnlck 
T.  King,  241  Fed.  737,  154  C.  C.  A.  439).  and 
said  defendant  appeals ;  O.  D.  Hamner,  who 
succeeded  Frank  B.  HcCormlck  as  receiver, 
being  substltnted  In  his  stead.  Affirmed.  R 
'Messrs.  Oliver  0.  Haga  and  James  H.  Rich-  • 
ards,  both  of  Boise,  Idaho,  for  appellant 

Mr.  James  M.  SteTcoa,  of  Pocatello,  Idabo, 
for  appellee. 

Mr.  Justice  CE^ABEB  delivered  tbe  opinion 
of  the  Court. 

This  la  a  suit,  commenced  in  the  United 
States  District  Court  ifor  the  District  of 
Idaho,  Eastern  Division,  by  the  receiver  of 
the  First  National  Bank  of  Salmon,  against 
the  former  executive  officers  and  directors  of 
the  bank,  to  obtain  an  accounting  and  decree 
tor  money  lost  by  the  allied  imlawfol  and 
negligent  management  of  the  affairs  of  the  ^ 
bank.  | 

'The  sole  appellant,  Bowerman,  was  a  dlrec-  * 
tor,  but  not  an  executive  officer  of  tbe  bank, 
from  Its  organization  In  January,  1906,  until 
its  failure  In  August,  1911,  and,  as  owner  of 
$10,000  of  the  capital  stock,  he  was  the  larg- 
est stockholder  but  one. 

The  bank  was  located  In  a  small  town  in 
lAnho.  It  had  .1  capital  stock  of  only  $25,000, 
wbitb  was  increaacd  in  February,  1910,  to 
$50,000.  and  it  had  a  book  surplus  of  $15,000 
— $5,000  of  which  was  improperly  curried 
to  the  surplus  account  in  July,  1910,  when 
the  capital  was  certainly  impaired. 
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Vfbea  tbe  plalntUT  rested,  the  appellant 
moved  that  tbe  bill  be  dismissed  as  to  him, 
aDnouDClug  that  be  would  not  introduce  any 
evidence  In  his  own  bebalf,  and  at  the  con- 
clusion of  the  trial  tbe  District  Court  grant- 
ed his  motion.  On  appeal  the  Circuit  Court 
of  Appeals  reversed  this  Judgment,  fonud 
Bowermun  liable,  and  in  the  decree,  which 
we  are  reviewing,  remanded  the  case  to  the 
District  Court,  wltb  di  recti  on  to  enter  a 
decree  In  coiifonnlly  witb  tbe  views  express- 
ed iQ  Its  opinion. 

The  amended  bill,  on  n'hich  tbe  case  was 
tried,  is  framed  In  fact,  though  not  in  form. 
In  the  alteruntivf.  averring,  tirst,  that  the 
executive  ofHcera  made,  and  that  tbe  direc- 
tors necllRently  permitted  them  to  make, 
three  deslKnated  loiiiis,  each  in  excess  of  one- 
tentb  port  of  the  paid-fn  and  unimpaired  cap- 
ital stock  and  flur]>lus  of  tbe  bank,  In  viola- 
tion of  section  KOO  of  tbe  Revised  Statutes 
of  the  United  Stales  (Coii.p.  St.  j  97G1).  It 
then  ]>roceeds  to  alli%e:  That,  beginning 
with  Jiinnnry,  1010.  the  nITaIrs  of  the  bank 
were  grossly  ralsmannged  by  tlie  esecntlve 
olflcers.  with  the  negligent  permission  of 
aiipflhiiit  and  other  directors;  tbat  of  the 
three  denlgnaled  loans,  on  wbidi  large  losses 
were  sustnlned.  tbe  first  was  made  to  the 
Salmon  [.urn her  Company,  a  corporation 
wltbuiit  fliiiinctnl  resources  to  Justify  such  a 
loan  wirhnut  security,  ami  with  Its  capltfll 
S  stock  owned  prlnclptilly  by  nii>nibers  of  the 
S  family  of  the  preMhlent  of  tlie  •luuik  ;  lliitt  Ihe 
t\\-o  othiT  designated  loans  were  negligently 
made  to  |«rsons  wlthont  flniuictal  gtnnTllne 
and  wltlnmt  security  sulflcleiit  to  Justify  the 
mahlns  of  tbem:  that  ovenlrafts  negregat- 
Ing  large  nmonnts  were  permitted  to  be  made 
by  many  persim.".  In  vlnl.ition  of  the  h.v-laws 
of  tbe  nKMoclattoD,  and  that  ii  dividend  on 
the  caplial  stock  was  dei-Iared  and  paid  In 
July.  IfllO,  when  the  capital  stock  and  sur- 
plus <>(  the  bank  bad  been  much  Impaired 
and  Its  assets  greatly  depreciated.  This 
gross  nitsmanagenient.  It  Is  averred,  caused 
the  fnihire  of  the  hnnk  and  the  loss  for 
which  recovery  is  prayed. 

WItii  respect  to  npiiellaiit,  Ilowerman,  It  Is 
spetiflcfllly  alle.aed  thnt.  In  disregard  of  bis 
oath  lis  H  dlrect.ir  to  diligently  and  honestly 
administer  the  nlTnlrs  of  the  bank,  he  negli- 
gently anil  willfully  fnlletl  to  attend  a  single 
meelliis  of  the  hoard  of  directors,  to  at  any 
time  I'-vatnlne,  or  cause  to  he  examined,  the 
boolis  nnd  papers  of  the  hank,  to  ascertain 
Ita  coiiiUtlon,  or  to  in  any  manner  Inform 
hlm-:i>ir  aa  to  tbe  loans  and  overdrafts  that 
were  iM^liig  made  during  the  long  period  of 
nilsiiiiiiuiiiemeot  by  the  exwutlve  officers.  It 
ts  jilU'Wcd  that  the  exercise  by  lilm  as  a  di- 
rector of  a  proper  supervision  of  the  afTalrs 
of  thf  bank  w<mld  have  prevented  the  mis- 
management coin[ilalned  of,  and  tbe  loss 
which  resulted  from  It. 

Appellant's  answer  to  the  bill  Is  substaa- 
tlally  a  general  deuiaL 


The  evidence  applicable  to  tbe  allegatlonA 
against  Bowerman  may  be  summarized  as 
follows: 

He  was  a  director  during  tbe  entire  Si^ 
yeurs  of  ttie  existence  of  the  hank,  but  never 
attended  a  single  directors'  meeting,  regular 
tipecial.  Tbe  only  JustlScaiiou  or  escuse 
he  offers  for  such  couduct  is  that  he  liveil 
about  200  miles  from  tbe  town  ia  wblcb  tbe 
bank  was  located,  aud  that  commmilcntlun 
between  the  tw^o  places  was  difficult  ^ 

In  a  letter,  which  Is  in  evidence,  written  g 
by  bliu  to  the  *presldent  of  the  bank  in  1911. " 
after  the  failure,  he  refers  to  himself  as  "a 
nominal  director,"  and  says  thai,  pronijitcHl 
by  a  published  statement  of  the  bank,  whieb 
he  had  seen  In  ifllO,  he  began  writing  to 
the  president,  warning  him  of  tbe  consequenc- 
If  the  "very  hnr-ardntis  manner  of  con- 
ducting the  bank"  was  not  changed,  "vnrloas 
matters  corrected,  more  of  the  notes  collect- 
ed, and  the  reserve  kept  up."  In  this  letter 
be  says  that  he  had  never  been  "consalted 
as  to  tbe  management  of  the  bank.  Its  busi- 
ness transactions,  or  Its  policy,"  and  that  he 
bad  never  received  a  statement  of  Its  condi- 
tion, either  tbe  usual  published  statement 
or  one  for  bis  personal  use,  without  maklsK 
request  for  it,  and  that  In  some  cases  be  had 
been  obliged  to  write  several  times  before 
one  wns  sent  to  him.  The  record,  however, 
does  not  sbow  that  any  communicatioa  of 
the  kind  described  In  this  letter  was  ever 
written  by  bim  prior  to  the  failure. 

The  only  certified  copies  in  evidence  of 
the  oath  taken  by  Bowerman  as  a  director 
are  for  the  years  ticglnnlng  In  January,  1009, 
and  in  January,  1010.  They  are  In  the  form 
prescribed  by  statute,  that  the  affiant  win 
■diligently  and  honestly  administer  the  af- 
fairs of  the  association,  and  that  be  will 
not  knowingly  violate  or  willingly  permit 
to  be  violated  any  of  the  provisions''  of  the 
statutes  of  the  United  Estates  under  which 
tbe  assodntlon  was  organli^ed. 

The  by-laws  of  the  bank  are  In  evidence, 
and  they  require  "that  regular  meetings  of 
tbe  directors  shall  be  held  on  the  Qrst  Tues- 
day of  euch  month" ;  that  a  "loans  conimlt- 
lee,"  to  t>e  composed  of  tbe  president,  cash- 
ier, and  one  director,  shall  make  a  report  to 
each  meeting  of  the  board  of  directors  of  all 
bills,  notes,  and  other  evidences  of  debt  dis- 
counted and  purchased  since  Ita  last  previous 
re|iort :  thai  no  officer  or  clerk  shall  pay  any 
clieck  drown  upon  the  bank,  unless  the  draw- 
er at  the  time  of  Its  presentation  bad  suffi- 
cient funds  on  deposit  to  meet  It;  that  m- 
commlttee  of  three  directors  shall  exumlneg 
(be  affairs  of  the  bank  *every  month,  to  see* 
whether  It  Is  In  sound  and  solvent  coudlrlon, 
and  to  recommend  clmnges  which  may  seem 
desirable  In  the  mamu-r  of  doing  business. 
In  addition  to  these,  there  was  a  siieclal 
by-law  adopted  on  January  18,  1010.  upon 
the  suggestion  of  the  CoinntroUer  of  tlje 
iTrcasury,   requiring  that—     '^^'-''-'^1'- 
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"The  board  of  directora  of  th«  bank,  ibBll,  at 
each  monthly  meetinK,  or  ofteo^r,  eiBmioe  anil 
approve  all  loaDs  and  diacounta,  and  auch  ap- 
proval shall  be  recorded  Id  a  boulc  to  be  kept 
for  that  purpooe." 

Some  of  these  br-laws  were  flagraotlf  dla- 
obeycd  for  years  before  the  failure,  aod  the 
others  were  oUservcd  in  a  manner  so  perfunc- 
tory as  to  amuuut  to  a  dlsobedleitce  of  them. 
The  three  large  loans  complained  of  were 
Dever  reported  to  the  board  of  directors,  ex- 
ceiit  fragmentarlly  from  time  to  time,  when 
Indlstlngiibhnbly  Incorporated  with  other 
overdrafts,  although  they  were  graduallj 
actrulnK  during   miiuf   months. 

\VheD  the  bank  fulled  its  liabilities  were 
$^T:i.Tia.l4  and  Its  assets,  nominally  $32S,621.- 
i::.  Trom  which,  assuming  that  the  stock- 
bolilera'  liability  was  not  included  In  tbcm 
<as  to  which  the  record  is  not  clear),  there 
wan  realized  about  $220,000,  thus  showing  a 
sbi-liika(;e  of  appro::huuie1y  $100,000  In  the 
resi>urces  of  a  bank  with  a  capital  and  sur- 
plus of  $60,000. 

The  District  Court,  with  the  full  record 
before  It,  found  the  aggregate  of  the  three 
excessive  loans  at  the  time  the  bank  failed 
to  ho  $35,700.  Each  of  these  loans  was  made 
up  hy  allowing  unsecured  overdmfts  to  ac- 
cumulate over  a  considerable  period  of  time 
and  then  permitting  them  to  be  converted 
Into  unsecured  notes. 

Without  going  more  into  the  details,  there 
can  he  no  doubt  that  the  business  of  the 
bank  was  surrendered  wholly  to  the  presi- 
dent and  cashier,  and  was  grossly  mismanag- 
ed after  January,  IDIO,  In  ulter  dlsregord 
gOf  the  nntlonol  banking  laws  and  of  the  by- 


even  slight  care  In  the  discharge  of  his  du- 
ties BB  a  director  must  have  led  Bowerman, 
an  exi'erleiiced  banker,  to  discover  the  trend 
of  the  management  and  to  hnve  prevented 
the  greater  part,  if  not  all,  of  the  losses 
whii-h  resulted  In  the  foHure. 

11-Sl  The  appellant  relies  chiefly  upon  the 
asslcnment  of  error  that  there  Is  no  evidence 
in  Ihe  record  to  show  that  he  knowincly 
consented  t"  the  moklng  of  the  three  loans  In 
excess  of  lhi»  limit  Imposed  by  R.  S.  |  5200 
(Conip.  St.  i  0701),  and  therefore  he  argues 
that  under  the  rule  prescrlt)ed  in  Tntes  v. 
Jones  National  Bank,  200  D,  S.  158.  27  Sup. 
Cf-  Il-T-'*.  5t  L.  Kd.  1002;  anil  Jones  Xiitlonal 
Bank  v.  Yates.  240  U.  S.  542,  36  Sup.  Ct.  420. 
60  r..  Ed,  78S;  the  decree.-  of  the  Circuit 
Court  of  Appeals  boldine  him  liable  Is  er- 
roneous and  should  be  reversed. 

While  the  cited  cases  hold  that.  In  a  suit 
for  damages  against  national  bank  directors, 
basi'd  solely  upon  a  violation  of  duty  lui- 
posi-d  by  the  National  Bank  Act,  it  is  not 
ennufrh  to  show  a  negligent  violation  of  the 
act,  hut  that  something  more.  In  effect  an 
Inteutloual  violation,  must  he  shown  to  justl- 
ty  a  recovery,  and  that  this  Is  the  exclusive 


rule  for  measuring  the  responsibility  of  di- 
rectors as  to  such  violations,  yet.  It  Is  ex- 
pressly pointed  out  In  the  opinion  of  the 
i-ourt,  that  tbe  act  does  not  relieve  such  di- 
rectors from  the  common-law  duty  to  be  hon- 
est and  diligent,  as  is  shown  by  the  oath 
which  they  are  required  to  take  "to  diligent- 
ly and  honestly  administer  the  aOlalrs  of  the 
association"  as  wi'U  as  not  "to  knowingly 
violate  or  willingly  permit  the  violation  of 
any  of  tile  provlsloas  of  this  title" — the  Na- 
tional Bonk  Act  <Act  June  3,  18&4,  c  IOC.  13 
Stat.  09). 

The  rule  thus  announced  would  perhiipa 
be  applicable  If  the  bill  were  limited  to  the 
charge  of  liability  based  solely  upon  the  stat- 
utory prohibition  of  excessive  loans,  for  it  la 
reasouably  clear  that  Bowerman  did  not  have 
actual  knowledge  of  the  making  of  the  loans, 
or  of  anything  else  connected  with  the  con- 
duct of  the  hank.  He  deliberately  avoided  C 
acquiring  knowledge  of  Its  affairs  and  'wholly  • 
abdicaled  the  duty  of  supervision  and  control 
which  rested  upon  him  as  a  director. 

The  National  Bank  Act  Imposes  various 
speclflc  dutlea  on  directors,  other  than  those 
imposed  by  the  common  law,  and  it  is  ob- 
viously possible  that  a  director  may  neglect 
one  or  niore  of  the  former,  and  not  any  of 
the  latter,  or  vice  versa.  For  example.  In 
this  case  we  have  the  gross  negligence  of  the 
appellant,  In  falling  to  discharge  his  com- 
mon-law duty  to  diligently  administer  the 
affairs  of  the  hank,  made  tbe  basis  for  the 
contention  that  he  did  not  "knowingly"  vio- 
late his  statutory  duty  by  pei-mlttlng  the  ex- 
cessive loans  to  be  made.  While  the  statute 
furnishes  the  exclusive  rule  for  determin- 
ing whether  Its  provlxiuns  have  been  violated 
or  not,  this  does  not  prevent  the  application 
of  the  comTDon-law  rule  for  measuring  viola- 
tions of  common-law  duties.  And  there  Is 
no  sound  reason  why  a  bill  may  not  be  so 
framed  that.  If  the  evidence  fails  to  establish 
statutory  negligence,  but  establishes  common- 
law  negligence,  a  decree  may  be  entered  ae- 
cordlngl.v,  and  thus  the  necessity  for  a  resort 
to  a  second  suit  avoided. 

The  bill  In  this  case  Is  given,  as  we  have 
seen,  this  broader  scope,  and  contains  the 
charge  of  statutory  as  well  as  common-law 
negligence  on  appellant's  part,  resulting  in 
the  loss  complalni'd  of.  Such  pleading  was 
accejiti'd  os  projicr  practice  in  Brlggs  v. 
HlHiuldlng,  141  U,  S.  132.  142.  105,  11  Sup.  Ct 
024.  n2T  (.15  L.  Kd.  CtiL')  In  which  a  bill  thus 
"framed  upon  the  theory  of  a  breach  by  the 
derciidants  as  directors  of  their  common-law 
duties  as  tnistei-s  of  a  financial  corporation 
and  of  breai'Iiea  of  special  restrictions  and 
obligations  of  the  nntional  banking  act"  was 
uuiler  consideration  by  this  coui't,  and,  upon 
a  full  review  of  the  decisions,  the  rule  for 
deteruilning  the  conunon-law  liability  of  di- 
rcctoi-s  of  sucb  hanks  was  twice  stated,  once 
on  page  152  of  141  U.  S.,  on  page  ^I-PCIL 
Sup.  Ct,  (35  L.  Ed.  662):  V^iOOt^lC 
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n      "In   auy  view   th«  dpsree   ol   care  to   whlcb 

2  thew  defend  an  ta  were  bound  la  that  whlcb  onli- 
*  ttarily  pruilcnt  and  *diliEent  men  irould  ezer- 
clue  utKii-'  similar  (^ircumsCancea,  and  in  deter- 
mining  tltat  the  restrictions  of  the  atatate  and 
till-  unasea  of  buainese  should  be  taken  Into  ac- 
count. What  may  be  negligence  in  one  case 
ma;  not  be  want  of  ordinary  care  in  another, 
and  the  cjuoHtion  of  negligence  la,  tharefore,  ulti- 
mately a  question  of  fact,  to  be  determined 
under  all  the    ' 


And  npiin.  in  the  flnal  aummlnc  up,  od 
page  105  of  141  U.  ».,  on  page  fiSii  of  11  Sup. 
Ct.  (35  I-   Ed.  GG2): 

"Witliout  reviewing  the  various  decisions  on 
the  eiibjrot,  we  hold  that  the  directors  must  ei- 
ercise  ordinary  care  and  prndencc  in  the  ad- 
ministration of  tbe  nffalra  of  a  bank,  and  that 
this  includes  something  more  than  ofGcintlng  as 
figurehends.  They  ore  entitled  under  the  Ian 
to  commit  the  banking  buEincaa  as  dcGned.  to 
tbelr  dub-  aulhoriied  omccrs.  but  this  does  not 
absolve  them  from  the  duty  of  reasonable  supcr- 
rision.  nor  ought  they  to  be  permitted  to  be 
■bieldcil  from  liability  because  of  want  of  knowl- 
edge of  wrongdoing,  if  that  ignorance  is  tbe 
rcault  of  grosa  inattention." 

In  an  earlier  case,  Martin  v.  Webb,  110 
V.  S.  7,  15,  S  Sup.  Ct  428.  433  (28  L.  Ed.  4ff\ 
It  was  said: 

"Directors  cannot,  in  juHtice  to  those  who 
deal  with  tbe  bank,  abut  their  eyea  to  what  is 
going  on  around  them.  It  is  their  duty  to  uae 
ordinary  diligence  In  ascertaining  tbe  condition 
of  its  burineaa  and  to  exercise  reasonable  con- 
trol and  supervision  of  its  oflicers.  The;  bave 
■omething  more  to  do  Uian  from  time  to  time, 
to  elect  officers  of  the  bank,  and  to  make  declara- 
tion of  dividends  That  which  tbey  ought,  by 
proper  diligence,  to  hare  known  as  to  the  gener- 
al course  of  businest  in  tbe  bank,  they  may  be 
presumed  to  have  known  in  any  contest  between 
the  corporation  and  those  who  are  JustiSed  by 
the  drcnmatances  in  deoling  with  its  officers 
upon  the  basis  of  that  course  of  business." 

a      This  latter  statement  of  tbe  rule  is  made 

S  In  a  case  dealing  only  with  borrowers  fron 

'  tbe  bank,  but  there  Is  do  *good  reason  why 

it  sbould  not  be  applied  for  tbe  protection  of 

depositors  and  stockholders. 

While  the  rule  as  thus  formulated  lo 
Brigf-s  T,  Spaiildlng,  supra,  has  been  thought 
by  some  state  courts  of  last  resort  to  be 
an  Tinderstaternent  of  the  law  of  the  duty  of 
bank  dlrpctors,  It  Is  amply  broad,  without 
resintement.  for  the  disposition  of  the  case 

That  ordinarily  prudent  nnd  diligent  men, 
acco|itirg  election  to  membership  In  a  bank 
illr.'ctnrate,  ivonld  not  wlllfiiUy  absent  them- 
selves from  directors'  meetings  for  years  to- 
gether, as  Bowermnn  did.  connot  be  daubted ; 
tlint  n  director  who  never  makes,  or  causes 
to  be  made,  any  examination  whatever  of  the 
books  nr  papers  of  the  bank  to  determine  Its 
condition,  and  the  way  In  which  It  Is  being 
conducted,  docs  not  exercise  ordlnnry  care 
and   prudence   in    the  management   of   tha 


affairs  of  the  bank,  la  equally  clear;  and  that 
Bowerman,  when  pillty  of  neglect  in  both  of 
tbese  respects,  did  not  exercise  the  dlUgence 
which  prudent  men  would  usually  eierdse 
In  ascertaining  the  condition  of  the  busioeas 
of  the  bank,  or  a  reasonable  control  und 
supervision  over  tta  affairs  and  officers,  la 
likewise  beyond  discussion.  He  cannot  be 
shielded  from  liability  because  of  want  of 
knowledge  of  wrongdoing  on  his  part,  since 
that  Ignorance  was  the  result  of  gross  inat- 
tention in  the  discharge  of  his  voluntarily  as- 
sumed and  sworn  duty. 

Bowerman  was  a  banker,  and  the  letter, 
from  uhicb  we  have  quoted,  written  to  the 
president  of  tbe  bank  which  failed,  shows  be 
BO  understood  tbe  business  of  banking,  and 
what  was  necessary  for  the  Wife  conduct  of 
It,  rhut  even  alight  care  on  his  part  In  the 
discharge  of  his  duty  as  a  director  must  have 
discovered  and  arrested  what  he  blmaelf 
characterized  as  a  hazardous  manner  of  con- 
ducting Its  affairs,  lie  was  a  man  of  such 
Importance  and  reputation  that 'the  use  of^ 
his  name  muM  have  contributed  to  securlngg 
tbe  contldence  of  the  community  and  of  *de-  * 
poflltora  for  the  bonk,  and  It  would  be  a  re- 
proach to  the  law  to  permit  his  residence  at 
a  distance  from  the  location  of  the  bank,  a 
condition  which  existed  from  the  time  he 
Srst  assumed  the  office  of  director,  to  serve 
as  an  excuse  for  his  utter  abdication  of  hla 
cummou-law  responsibility  for  the  conduct 
of  ilts  affairs  and  for  the  dagrant  violation 
of  his  oatb  of  office  when  it  resulted  iu  ion 
to  others. 

[(]  it  Is  argued  that  the  decree  of  the  Glr- 
cult  Court  of  Appeals  should  be  reversed,  and 
the  cause  remanded  Cor  a  new  trini  for  the 
reason  that  the  trial  In  the  District  Court 
was  on  the  theory  that  only  the  charge  at 
statutory  liability  was  involved  and  to  be 
met  by  the  appellant,  and  that  he  should 
have  an  opportunity  to  produce  evidence,  U 
he  desires,  on  tbe  issue  of  common-law  lia- 
bility. 

At  his  peril  the  appellant  put  tbe  construc- 
tion on  the  pleadings  ivhlch,  for  the  rensono 
stated  In  this  opinion,  was  erroneous.  The 
suit  was  in  equity,  and  he  was  charged  with 
notice  that  the  decision  of  the  trial  court 
was  subject  to  review  on  l)oth  the  law  nnd 
the  facts,  and,  although  he  was  present  la 
court  during  the  trial,  he  neither  look  the 
stand  to  testify  In  his  own  behalf  nor  of- 
fered any  evidence  uDou  the  (lucstlon  of  his 
lloblllty.  The  interesls  represented  b.v  the 
reviver  are  entitli-d  to  consideration,  hb  well 
us  those  of  tbe  appellant,  and  tbe  contention 
cannot  be  allowed. 

(E.I]  It  Is  al^o  urged  that  the  appellant 
resigned  his  office  as  director  some  lime  be- 
fore the  bank  failed,  and  that  the  decree  of 
the  Circuit  Court  of  Appeals  renders  him 
liable  for  transactions  after  his  resignation. 

The  only  showing  on  this  subject  Qi[@ia 


rewrd  1b  the  aTerment  Id  appellnnt's  aaswer 
that  be  was  not  a  director  of  [he  bauk  after 
about  the  lat  day  of  July,  1010,  uud  ibut 
he  refused  to  iiuulify  when  notified  of  his 
re-election  In  Jauuary,  1911.  Tbese  atlega- 
^  tlone  inaat  be  deeincd  denied  under  the 
gthlrty-nret  efluitj  rule  (188  Fed.  xivii,  115 
•  G.  0.  A.  xxtU).  The  only  evidence  In  ' 
record  on  the  subject  Is  the  oath  of  office 
taken  by  appellant  la  January,  1910,  and  tbe 
testlmon;  of  the  receiver  that  the  letter  from 
the  appellant  to  the  president  of  the  bank, 
from  which  we  have  quoted,  was  tbe  only 
letter  from  htm  which  he  found,  among  the 
papers  which  came  Into  his  possession 
receiver,  bearing  on  the  mlamanagement  of 
the  bant,  and  that  letter  was  written  after 
the  failure.  Section  6140  of  the  Revised 
Statutes  tComp.  St.  |  9683)  provides  that  di- 
rectors shall  hold  offlce  for  one  year  and  un- 
til thtir  BQcceasors  are  elected  and  have  qual- 
Ifled.  In  the  absence  of  evidence  that  tbe 
appellant  resigned  or  refused  to  qualify 
when  re-elected  in  JaDoary,  1911,  we  must 
agree  with  tbe  Circuit  Court  of  Appeals  In 
die  conclusion  reached,  with  the  full  record 
before  It,  that  he  continued  to  be  a  director 
"from  the  organization  of  the  bank  until  the 
receiver  took  charge." 

Other  claims  of  error,  chiefly  technical, 
have  been  pressed  upon  our  attention,  and 
have  all  been  considered  and  found  to  be 
without  substantial  merit  Conduct  mich  as 
this  appellant  was  so  palpably  guilty  of  is 
not  to  he  weighed  In  the  scales  of  an  apothe- 
cary. The  decree  of  the  Circuit  Court  of 
Appeals  most  be 
Affirmed. 
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1.  CoRSTiTDnoNAL  IiAw  «s70(3)  —  Paov- 
iiroE  or  CouBTs— Wisdom  or  Lcoislative 

Attacks  on  the  Arinma  Employers'  Liabili- 
ty Act.  which  with  the  Workmen's  Compulsory ; 


Compensation  Law  provide*  on  ^tensive 
scheme  for  compensating  injured  etnplojfs,  bas- 
ed on  the  novelty,  wisdum,  and  policy  of  the 
acts,  cannot  be  cocsideieil  by  tbe  courts;  tliat 
being  a  matter  (or  tbe  LegiatatuK. 

2.  Hastxb  and  Sebvart  ^=>1I  —  Reodla- 
TioN— Liability  fob  Injubies  to  Scbvakt. 

The  rules  of  law  governing  emplujerii'  re- 
spoDsibitity  for  injuries  to  employes  Biinitig  in 
course  of  the  employment  may  be  altered  by 
the  Legisluture  in  public  interest ;  such  ruiea 
as  tbe  fellow  servant  rule  and  the  doctrine  of 
assumption  of  risk  beiug  subject  to  change. 

3.  C0N9TITUTIOHAI.  Law  «=3l06  —  Vestkd 
RiQiiTS— What  CoNSxiTtiTX. 

No  person  hss  s  vested  right,  entitling  bim 
to  have  uncbanged  tbe  eiistiug  rules  of  law 
concerning  an  employer's  responsibility  for  per- 
sonal injury  or  death  of  an  employ^. 

4.  Mastkb  and  Sebvant   «s3ll  —  RgooiiA- 

TION— LlABILirr   FOB    IttJUBIES. 

If  the  changes  sre  not  srbitrary  and  un- 
reasons ble,  liability  msy  be  imposed  on  an 
employer  without  fault  for  injury  or  death  of 
on  employ^  arising  In  the  course  of  the  em- 
ploy men  L 

5.  CoNSTiTunoNAi,  Law  ^=24S  —  Equai. 
Fbotection  or  Laws— Euploiebb'  Liabil- 

His  Arizona  Eimployera'  Lisbllity  Act,  en- 
scted  porsuant  to  Const.  Aria,  art  18.  which 
designated  specified  employments  as  inburently 
dangerous,  sud  Imposed  liability  on  the  em- 
ployer for  accidental  injury  or  death  of  em- 
ployes not  caused  by  their  own  negligence,  is 
not,  though  it  changed  the  common-law  rules  aa 
to  liablllQr  of  masters,  invalid,  as  denying  to 
them  the  equal  protection  of  the  law.  In  viola* 
tjon  of  ConsL  Amend.  14. 
e.  CoNBTTTcnoiTAL  Law  «=>S(a.— Due  Pbo- 
cxsa  or  Law — BJmplotbbs'  Iaabilitt. 

In  view  of  the  interest  of  the  state  in  the 
welfare  of  Its  dtiiens^  the  Arizona  Employers' 
liability  Act,  which  makes  employers  in  sped- 
fied  occupations  designated  as  Inherently  dan- 
gerous, liable  for  the  acddental  injury  or  death 
of  servants  not  themselves  negligent,  rrgard- 
)  of  the  employer's  fault,  is  not  invniid,  aa 
depriving  employers  of  their  pr^erty  without 
due  process  of  Isw,  In  viola tion  of  Const 
Amend.  14. 

7.  CoNsnTDTioNAL  Law  $^t48  —  I'ncon- 
sTiTUTioHAUTT  or  Statutb  —  BuRiiK.N  or 
Paoor. 

Those  sttacking  the  Arizona  Empto.ren^ 
Liability  Act  on  the  ground  that  it  b  in  viola- 
tion of  Const  Amend.  14,  have  the  burden  of 
demonstrsting  thst  It  is  dearly  unreasonable 
and  arbitrary,  so  aa  to  bring  it  within  die  con- 
stitutional inhibitions. 

8.  CoNBTTtunoNAi.  Law  ■8=301— P if  Pbo- 
CES9  OF  Law— Depbivatiom  or  PaorEBir 
Without. 

The  Arizona  Employers'  liability  Aci.  pro- 
viding that  cmployte  in  occupationa  dcsi;;iiated 
inberently  dangerous,  who  are  injured  with- 
their  own  negligence,  may  recover  the  prox- 
imate  damages   resulting   from    the   injury. 
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be  SBBeased  b?  a  Jai?,  Is  not  invalid,  as  d»- 
prinnt  enpluyers  ot  tbeir  jiroiicrtj  without 
dua  proceai  of  law,  on  the  ground  tliut  the  dam- 
agCB  were  unlimited,  for  the  act,  as  construed 
by  the  higheBt  Arizona  court,  limited  recovery 
to  the  actual  damages,  and  the  fact  that  dam- 
egcH  were  to  be  aasessed  by  a  jury  is  certainly 
no  ground  for  aascrting  a  denial  of  due  process 

8.  CoNsrrnjTiOMAi.  Law  «:=42  —  Riout  to 
Raise  ConsmuTioNAi,  Question, 
An  employer  cannot  question  the  validity 
ot  tbe  Arizona  Employers'  Liability  Act,  on 
the  ground  that  damagea  awarded  an  injured 
employe,  or  the  representatiTes  of  a  deceased 
eni|>loyji  are  not  diatributed  by  installment 
payments. 

10.  CoNGTiniTionAi,  Law  ^342  —  Pebsonb 
Entitled  to  Raise. 

The  conatitutionolity  of  the  Arliona  Em- 
ployers' Liability  Act  is  not  open  to  attack  on 
grounds  that  mifbt  possibly  arise,  but  which 
do  not  affect  the  employers  who  wen  quesUoD- 
ing  its  constitutionality. 

11.  L'o.NBTiTDTiONAi.  Law  4=338  —  Vauditt 
OK  Statute  —  Possibiutt  of  Imfbopeb 
Cu.NOTBucnoti. 

As  the  Arizona  Employers'  Liability  Act. 
making  employers  liable  though  without  fault, 
imi'oijes  liability  only  for  accidental  injuries 
attributable  to  inherent  dangers  of  the  occupa- 
tion, it  cannot  be  deemed  unconstitutional,  on 
the  tlicory  that  it  might  be  extended  by  con- 
struciiou  to  nonbazardoui  industries,  for  it  is 
obvious  that  employers  in  such  industries  ace 
in  little  danger  from  tbe  acL 

12.  Constitutional  Law  ^=338  —  Consti- 
tution autt   or   Statute— PoBSiBixiTT   or 

IUl>UOPEB  CONSTBDCnOH   8T   STATE   CODBTS. 

As  the  bigheat  court  ot  Arizona  baa  con- 
strued tbe  Employers'  Uability  Act  to  limit 
recovery  to  compensatory  damages,  it  cannot 
be  assumed,  wbere  its  constitutionality  was 
questioupd  Id  the  federal  Supreme  Court,  that 
lla  benefits  might  be  extended  in  case  of  death 
claims  to  thoec  not  nearly  related  to  or  de- 
pendent on  the  dpceoaed  employ*,  etc.,  for  it 
would  be  improprr  for  the  Sui)reme  Court  to 
assume  that  the  state  court  would  place  such 
a  construction  on  the  act  as  to  render  it  obnox- 
ious to  tbe  federal   ConEtituliou. 

13.  CoNSTiTUTionAL  LAW  <a=249,  305— Doe 
Phocksb  or  Law— Equal  Fhotectio.i  or 
Laws— Election  or  ItEuernES. 

Though  an  Arizona  employ*,  who  Kuffers 
Injuria,  has  an  elr^lion,  and  miiy  prucecd  cither 
under  tbe  Employers'  Liability  Act,  if  he  is  not 
guilty  of  nesllRence,  or,  if  guilty,  under  the 
Worlimc'ii's  Compulsory  Compi'iisation  Law.  or, 
If  the  employer  is  at  fault,  under  the  cooimon 
law,  ri'lieved  of  certiiin  dcfi'usi's.  such  rigiit  of 
dectitiii  does  not  deprive  employers  of  tlieir 
proport.v  without  due  proci'ss  of  law,  or  deny 
them  [be  equal  protection  of  the  law,  in  viola- 
tion of  Const.  Amend.   14. 

14.  Mastbb  and  Servant  e=»ll— Validitt 
or  RE0UI.AT10NB— Liabilitt  Act. 

That  tbe  Arizona  Employers'  Liability  Act 
allows  compensation  to  be  made  as  in  tort  cases. 


so  that  an  injured  workman  may  recover  for 
pain  suffered,  does  not  render  tbe  act  invalid, 
for  pain  ia  as  much  a  part  of  the  workman's  loea 
as  tbe  loss  of  a  limb  or  other  member,  and,  while 
tbe  actual  pain  may  not  be  shifted,  it  may  be 
compensated  for.  (Per  Mr,  Justice  Holmes. 
Mr.  Justice  Clarke,  and  Mr.  Justice  Brandeis.! 
Tbe  Chief  Justice.  Mr.  Justico  McKeuna,  Mr. 
Justice  Mclteynolds,  and  Mr.  Justice  Van  De- 
vanter  dissenting. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Arizona. 

Id  Error  to  tbe  Supreme  Court  of  tbe 
State  of  Arizona. 

Action  by  Joseph  B.  Hammer  agalBst  tlie 
Arizona  Copper  Company,  Limited.  There 
was  a  Judgment  in  the  United  States  Dis- 
trict Court  for  plaintiff,  and  defendant  brings 
error.  Action  by  Richard  Bray  against  tbe 
Arizona  Copper  Company,  Umited.  Thers 
was  a  judgment  for  plaintiff  In  the  United 
States  District  Court,  and  defendant  brlugq 
error.  Action  by  Dan  Veazey  agalnBt  tbe 
Ray  Consolidated  Copper  Company.  Tbere 
was  a  Judgment  for  plnlntifC  In  the  United 
States  District  Court,  and  defendant  brings 
error.  Action  by  Ceferino  Mecdez  agaliiat 
the  Inspiration  Consolidated  Copper  Compa- 
ny. A  Jndgment  for  plalntllT  was  affirmed 
by  the  Supreme  Court  of  Arizona  (19  Ariz. 
IDl,  168  Pac.  278),  and  defendant  brings  er- 
ror. Action  by  Frank  Tomtch,  Bomettmei 
known  as  Frank  Tbomas,  against  the  Supe- 
rior &  Pittsburg  Copper  Company.  A  Judg- 
ment for  platntllT  was  alllrmed  by  the  Su- 
preme Court  of  Arizona  (19  Ariz.  182,  165 
Pac,  1101),  and  defendant  brings  error.  The 
cases  were  consolidated  to  the  Supreme 
Court,  and  the  Judgments  for  tbe  several 
plaintiffs  affirmed. 

Cases  Nob.  20  and  21: 

Messrs.  Ernest  W,  Lewis,  of  Pbteniz,  Ariz., 
John  A.  Garver,  of  New  York  City,  and  Wil- 
liam C.  McFarland,  of  Douglas,  Ariz.,  for 
plaintiff  in  error. 

Messrs.  Frank  E.  Carley,  of  Tucson,  Arli., 
L.    Kearney,    of  Clifton,   Ariz.,   and   Frank 
M.  Hereford,  of  Tucson,  Ariz.,  for  defendants 
In  error. 
Case  No.  232: 

Messrs.  William  H.  King,  of  New  York 
City,  aud  Ales  Brttton,  Evans  Browne,  and 
F.  \V.  Clement!!,  all  of  Washington,  D.  C, 
for  plaintiff  In  error. 

Mr.  Pklward  W.  Rice,  of  Globe,  Ariz.,  emi- 

Case  No.  332: 

Messrs.  Edward  W.  Rice,  of  Globe,  Ariz., 
ntid  Harvey  M.  Friend,  of  Washington,  D.  C„ 
for  plaintiff  In  error. 

Mr,  Graham  Foster,  of  New  York  City,  for 
defendant  in  error. 
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Case  No.  S34: 

Mr.  a  T.  Knapp,  of  BIsbee,  Ariz.,  for  plain- 
tiff In  error. 
Mr,  Samuel  Herrlck,  of  Waehlugtou,  D.  C, 
^  tor  defendant  In  error. 


•  "Mr.  Justice  PITNEY  delivered  tie  opinion 
of  the  Court. 

Id  each  of  these  cases,  a  workman  In  a 
hazardous  industry  lu  the  state  of  Arizona, 
having  received  in  tlie  course  of  bis  employ- 
meut  a  personal  Injury  through  an  accident 
due  to  a  condition  or  conditious  of  the  occu- 
pailon,  not  caused  by  bis  own  negligence  or 
BO  far  aa  appears  by  tbut  of  bis  emiiloyer  or 
others,  brought  action  uuder  the  Employers' 
Liability  Law  of  Arizona,  and  recovered  com- 
pensatory damages  against  the  employer  as- 
certained upon  a  consideration  of  the  na- 
ture, extent,  and  disabling  effects  of  tbe  In- 
jury in  each  particular  case.  And  the  ques- 
tion Is  raised  whether  the  statute  referred 
to,  BB  applied  to  tbe  facts  of  these  cases,  Is 
repugnant  to  that  provision  of  the  Four- 
teeuth  Amendment  which  declares  that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws. 

Article  18  of  the  Constitution  of  tbe  state 
of  Arizona  Is  entitled  "Labor,"  and  contains, 
among  others,  the  following  sections: 

"Section  4.  The  common-law  doctrine  of  fel- 
low servant,  so  far  aa  it  affects  the  liability 
of  a  master  for  injuriea  to  bis  servant  rcsultiiig 
from  tbe  acts  or  omissioDs  of  any  other  Mrv- 
ant  or  Bervanta  of  the  common  maater  is  forever 
abrogated. 

"Section  5.  The  defense  of  contributor;  negli- 
gence or  of  asaumption  of  risk  sbatl.  In  all 
cases  whatsoever,  be  a  question  of  fact  and 
■ball,  at  all  times,  be  left  to  the  jury. 

"Section  6.  The  right  of  action  to  recover 
damages  for  injuries  shall  never  be  abrogated, 
and  the  amount  recovered  shall  not  be  subject 
to  any  statutory  limitation. 

"Section  7.  !>>  protect  the  safety  of  employ^ 

in  all  hazardous  occupstions,  in  mining,  smelt- 

V  ing,  raaaafacturing,   railroad   or   street  railway 

«  transportatioD,  or  any  other  industry  tlie  Legis- 

*  latiire  shall  enact  an  employers'  lia'bility  law, 
by  the  terms  of  which  any  employer,  whether 
individual,  Dssadatiou,  or  corporation  shall  be 
liable  for  tbe  death  or  injury,  caused  by  any 
accident  due  to  a  condition  or  conditions  of 
such  occupation,  of  auy  employ*  In  the  service 
of  such  employer  in  such  baxardous  occupation, 
in  all  cn»'s  in  which  such  death  or  injury  of 
Bucb  cmplciye  shall  not  have  been  caused  by  the 
negligence  of  the  employe  killed  or  injured. 

■'Section  S.  The  Lcjjislflturp  abnil  ennct  a 
workmen's  compulsory  compensation  law  ap- 
plicable to  norkmen  engaged  in  manual  or  me- 
chanical labor  in  such  employments  as  the  Leg- 
islature may  determine  to  be  especially  dan- 
gerous, by  which  compulsory  compensation  shall 
be  required  to  be  paid  to  any  such  workman  by 
bis  employer,  if  in  the  course  of  such  employ- 
ment personal  injury  to  any  such  workmen 
from  any  accident  arising  out  of,  and  in  the 
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course  of,  such  employment  is  caused  ill  whole, 
or  in  part,  or  is  contributed  to,  by  a  necessary 
risk  or  danger  of  such  employment,  or  a  neces- 
sary risk  or  danger  inherent  in  the  nature 
thereof,  or  by  failure  of  such  employer,  or  any 
at  bis  or  its  officers,  agents,  or  employe,  or 
employ^,  to  exercise  due  caie,  or  to  comply 
with  any  [law7]  affecting  such  employment; 
Provided,  that  it  shall  be  optional  wlih  suid 
employs  to  settle  for  such  campensutiou,  ur 
retain  the  right  to  sue  said  employer  as  pro- 
vided by  this  CoDstitution." 


Pursuant  to  section  7  the  Emplojers'  J.la- 
blllly  Law  was  enacted  (chapter  bU,  Laws 
1912,  Keg.  Seas.;  Arizona  Itev.  Stut.  laW, 
pars.  3153-316:2) ;  pursuant  to  section  H  a 
Workmen's  Compulsory  Compensation  I^w 
was  enacted  (chapter  14,  Jjaws  1912, 1st  Spec. 
Sess. ;  Arizona  Rev.  Stat  1913,  pars.  31G3 
et  seq.). 

In  two  ot  the  present  casea  tbe  former  law 
was  sustained  by  the  Supreme  CJjurt  of  Ari- 
zona against  attacks  baaed  upon  the  Four- 
teenth AmendmcnL    Inspiration  Consol,  Cop-  ^ 
per  Co.  V.  Mendez,  19  Ariz.  ISl,  166  Pac.  27S,  5 
1183;    Superior  &  'Pittsburg  Copper  Co.  v.* 
Tomlch,   19   Ariz.   1S2,   165  Pac.   1101.   lias. 
In  the  other  three  cases  it  was  sustained  by 
the   United   States   District  Court  for  that 
district.     And    tbe    resulting   Judgments   la 
favor  of  the  Injured  workmen  are  brought 
under  our  review  by  writs  of  error. 

|1]  Some  of  the  arguments  submitted  to  ua 
assail  the  wisdom  and  policy  of  tbe  act  be- 
cause of  Its  novelty,  because  of  its  one-sided 
effect  in  depriving  tbe  employer  of  defenses 
while  giving  him  (us  is  said)  nothing  in  re- 
turn, leaving  tbe  damages  unlimited,  and 
giving  to  the  employe  the  option  of  several 
remedies,  as  tending  not  to  obviate  bnt  to 
promote  litigation,  and  as  pregnant  with  dan- 
ger to  tbe  industries  of  tbe  state.  With  such 
considerations  this  court  cannot  concern  It- 
self. Novelty  Is  not  a  constitutional  objec- 
tion, since  under  constitutional  forms  of 
government  each  state  may  have  a  legislative 
body  endowed  with  authority  to  change  the 
law.  In  what  respects  It  shall  be  changed, 
and  to  what  extent.  Is  In  the  malu  confided 
to  the  several  stnles :  and  It  Is  to  be  presum- 
ed that  their  legislatures,  being  chosen  by 
tbe  people,  understand  nnd  correctly  appre- 
ciate their  needs.  Tbe  states  are  left  with  a 
wide  range  of  legislative  discretion,  notwith- 
standing the  provisions  of  the  Fourteenth 
Ameudment ;  and  their  conclusions  reajject- 
Ing  the  wisdom  of  their  legislative  acts  are 
uot  i-evlewable  by  the  courts. 

[1-4]  We  have  been  called  ui>on  recently  to 
dcnl  with  various  forms  of  workmen's  com- 
pensation and  employers'  liability  statutes. 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  47-53,  32  Sup.  Ct.  100,  56  L.  Rd.  327,  3S 
L.  It.  A.  (N.  S.)  44;  New  York  Central  R.  R. 
Co.  V.  White.  243  U,  S.  188.  196,  et  seq.,  37 
Sup.  CL  247,  CI  L,  Ed.  667.  L.  R.  A.  1917D, 
1.  Ann.  Cas.  1917D,  029 ;    Hawkins  v.  Bleak 
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l7,  243  n.  8.  210,  87  Sup.  Ct.  2S5,  61  L.  Ed. 
078,  AuL  Gas.  1917D,  637;  Mountain  Tim- 
ber Co.  T.  WmBhlngtOD,  243  U.  S.  210,  37  Sup. 
Ct  260,  fll  L.  Ed.  665,  Ana.  Gas.  1S17D,  ai:i  ; 
Ulddleton  V.  Texas  Power  &  Llgbt  Co.,  240 
U.  8.  152.  «»  Sill,.  Ot  227,  63  L.  Ed.  527. 
Theee  dedsiODs  have  establisbed  tbe  propo- 
sitions that  tlie  rules  of  law  coaceinlDg  tLe 
employer's  reeponsllilllty  for  perBooal  Injury 
.  or  death  of  an  employe  aTibini:  lu  the  course 
i  of  the  emuloyiueut  ure  not  beyond  alteration 

•  by  IqFfsliitlon  Iti  "llip  public  Interest;  that 
no  person  has  a  Tested  right  eutltllag  him  to 
have  ihese  uny  more  than  other  rules  of  law 
remulu  unchanged  for  Us  benefit ;  and  that. 
If  we  exclude  arbitrary  and  unreasonable 
chauges,  liability  may  be  imposed  upon  the 
employer  without  fault,  and  the  rules  re- 
apeciiug  his  responsibility  to  one  employ^ 
for  the  negligence  of  another  and  respecting 
contributory  negligence  aud  assumijtlon  of 
tlak  are  subject  to  legislative  change. 

[i]  The  principal  coulentlon  Is  that  the 
Aritoua  Employers'  Liability  Law  deprives 
the  employer  of  property  without  due  process 
of  law,  and  denies  to  him  the  cquul  protec- 
tion of  the  laws,  because  U  lupuses  a  liabil- 
ity without  fault,  and,  as  la  said,  without 
equivalent  protection.  Hie  statute,  in  re- 
spect of  certain  specified  employments  des- 
ignated as  Inherently  hazardous  aud  dauger- 
ous  to  workmen — and  reasonably  bo  describ- 
ed— imposes  upon  the  employer,  without  re- 
gard to  the  question  of  bis  fault  or  that  of 
auy  person  for  whose  conduct  he  la  respon- 
sible, a  Uablilty  In  compensatory  damages, 
exdudlrg  all  such  as  are  speculative  or  punl- 
tiva  (Arizona  Copper  Co.  v.  Burdaga,  177 
Pac  29),  for  accidental  personal  Injury  or 
death  of  an  employ^  arising  out  of  and  In  the 
course  of  the  employment  and  due  to  a  con- 
dition or  conditions  of  the  occupation,  in 
cases  where  aucb  Injury  or  death  of  the  em- 
ploye shall  not  have  been  caused  by  his  own 
negligence.  This  la  the  substance  of  para- 
graphs 31M  and  3153,  and  they  are  to  be 
read  in  connection  with  paragraph  3156, 
which  declares  what  occupations  are  hasard- 
ous  within  the  meaning  of  the  taw.  By  par- 
agraph 3160,  contracts  and  regulations  ex- 
empting the  employer  from  liability  are  de- 
clared to  be  void. 

In  efTect,  the  statute  requires  the  employer, 
instead  of  the  employ^,  to  assume  the  pecun- 
iary risk  of  injury  or  death  of  the  employe 
attributable  to  hazards  inherent  In  the  eiu- 
^  ployiiipnt  and  due  to  its  conditions  and  not  to 
g  the  iieKliKcnee  of  the  employe  killed  or  In- 

•  Jurcd.  In  deter*mtning  whether  this  depar- 
ture ffoi"  the  previous  rule  la  so  arbitrary  or 
inconsisicnt  with  the  fundamental  rljittts  of 
the  employer  as  to  render  the  law  repugnant 
to  the  Fourteenth  Amendment,  It  Is  to  be 
borne  In  mind  that  the  matter  of  the  assump- 
tion of  the  risks  of  employment  and  the  con- 
sequences to  flow  therefrom  has  been  regu- 
lated time  gut  of  mind  by  the  common  law. 


with  occasional  statutory  modlOcatlons.  The 
rule  existing  in  the  absence  of  statute,  ns 
usually  euuucluled,  Is  that  uU  cunseijucuces 
of  risks  Inlieieut  In  the  occupation  and  nor- 
ujully  Incident  to  It  ure  assumed  by  Ihe  em- 
ploye and  afFord  no  gi'uuiiil  of  action  by  hhn 
or  those  clalmlug  under  lilui.  In  the  absence 
of  negligence  by  the  employer;  and  even 
risks  arising  fruui  or  lucri^nnl  by  the  fiillure 
of  the  employer  to  take  the  care  thai  he 
ought  to  take  fur  tbe  employe's  safety  are 
assumed  by  the  latter  If  he  Is  aware  of  ilieu> 
or  If  they  are  so  obvious  thut  any  orditiurlly 
prudent  person  under  tbe  circumscunces  t-uuld 
not  fall  to  observe  and  appreciate  them ; 
but  If  the  employe,  having  liecouie  awure  of 
a  rlalc  arising  out  of  a  defect  attribuinlile  to 
the  employer's  negligence,  makes  coiuplalut 
or  objection  and  obtains  a  promise  of  reiv 
aratlon,  the  common  law  brings  into  i>luy  u 
new  set  of  regulations  requiring  tbe  employ- 
er to  assume  the  risk  under  certain  circum- 
stances, the  employe  under  others.  Sealioard 
Air  Une  v.  Horton,  233  U.  S.  492,  ttOi,  005, 
34  Sup.  Ct.  635,  58  L.  Ed.  1062.  L.  11.  A. 
lOlBC.  1,  Ann.  Cus.  1915B,  4^;  s.  c,  239 
U.  S.  S85,  GU8,  599,  36  Sup.  Ct  180,  60  L. 
Ed.  458,  and  cases  cited. 

But  these  are  no  more  than  rules  of  low, 
deduced  by  the  courts  as  reasonable  and 
Just,  under  the  conditions  of  our  dvlllzntlon, 
in  view  of  the  relations  existing  between  em- 
ployer and  employe  in  the  absence  of  legis- 
lation. They  are  not  placed,  by  the  Kour- 
leenth  Amendment,  beyond  the  reach  of  the 
state's  power  to  alter  them,  as  rules  of  fu- 
ture conduct  and  tests  ot  respauslblllty, 
through  legislation  designed  to  promote  tbe. 
general  welfare,  so  long  as  it  does  not  luter-3 
fere  arbitrarily  and  uurensonably,  and  lu  'de-  • 
flance  of  natural  Justice,  with  tbe  right  of 
employers  and  employes  to  agree  between 
themselves  respecting  tbe  terms  and  coudl- 
tlons  of  employment 

We  are  unable  to  say  that  the  Employers* 
Liability  Law  of  Arizona,  In  requiring  the 
employer  In  hazardous  industries  to  ossucue 
— so  far  as  pecuniary  consequences  go — the 
entire  risk  of  injury  to  the  employe  attrlba- 
table  to  accidents  arising  in  the  course  of  the 
employment  and  due  to  Its  inber^it  condi- 
tions, exceeds  the  bounds  ot  permissible  l««- 
Islatlon  or  interferes  with  the  constitutional 
rights  of  the  employer.  The  answer  that  tbe 
common  law  makes  to  the  bardHhip  of  re- 
quiring the  employe  to  assume  all  conse- 
gueuces,  both  personal  and  pecuniary,  of  in- 
juries arising  out  of  the  ordinary  dangers  of 
the  occupatioD,  Is  that  the  parties  enter  into 
the  contract  ot  employment  with  these  risks 
in  view,  aud  that  the  consequences  ought  to 
be,  and  presumably  are.  taken  into  considera- 
tion in  flslng  the  rate  of  wages.  Chicago, 
Milwaukee  R.  R.  v.  Ross,  112  U.  8.  377,  ;JS3, 

5  Sup.  Ct.  184,  23  L.  Ed.  787 ;  Northern  Pa- 
cific E.  R.  Co.  V.  Herbert,  116  U.  S.  642,  G47, 

6  Sup.  Ct  690.  29  L.  Ed.  755;  New  lock  Cen- 
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tm  R.  It.  Co.  T.  White,  243  D.  S.  168,  lUU. 
37  Sup.  Ct.  247.  ei  L.  Ed.  667,  L.  R.  A.  IfllTD, 
1,  Ann.  Cbs.  1917D,  620;  Parwelt  v.  Roaton 
i.  \Voi>.«ster  R.  R.  Corp.,  4  Mete  (Mass.)  49, 
07,  .'i»  Am.  Dec  339.  In  like  manner  the  ein- 
ployur.  If  required — as  he  Is  by  tbls  statute 
In  some  occupations — to  aasume  tlte  pecu- 
Dtai'j'  loss  arising  from  such  Injury  to  the 
enjpliiy^,  may  take  thie  into  consideration  In 
flsltig  the  rate  of  wages ;  besides  which  he 
has  aa  opportunity,  which  the  employ^  has 
not,  10  charge  the  loss  as  a  part  of  the  cost 
of  the  pruduct  of  the  Industry. 

There  la  no  qoestlon  here  of  punishing  one 
who  is  without  fault.  ^Hiat,  we  may  con- 
cede, would  be  contrary  to  natural  Justice. 
But,  as  we  have  seen,  the  statute  limits  the 
recovery  strictly  to  compensatory  damages. 
And  there  is  no  dUcrlmliiatlon  between  em- 

Jployer  and  employ^  except  such  as  necessari- 
ly arises  from  their  dlOerent' relation  to  the 
common  undertaking.  Both  are  essential  *to 
it,  the  one  to  furnish  capital,  organization, 
and  guidance,  the  other  to  perform  the  manu- 
ftl  work;  both  foresee  that  the  occupation  Is 
of  such  a  pAtnre,  and  Its  conditions  such, 
that  sooner  or  later  some  of  the  workmen 
will  be  physically  Injured  or  maimed,  oc- 
casionally one  killed,  without  particular  fault 
on  anybody's  part  See  243  U.  S.  203,  37  Sup. 
Ct.  247,  61  L.  Ed.  667,  L.  E.  A.  1917D,  1,  Ann. 
Cos.  1917D,  629.  The  statute  requires  that 
compensation  shall  be  paid  Co  the  injured 
workman  or  his  dependents,  because  It  is 
upon  them  that  the  Orst  brunt  of  the  loss 
falls;  and  that  it  shall  be  paid  by  the  em- 
ployer, because  he  takes  the  gross  receipts  of 
the  common  raiterprlse,  and  by  reason  of  his 
position  of  control  can  make  such  adjust- 
ments as  ought  to  be  and  practically  can  be 
made,  In  the  way  of  reducing  wages  and  in- 
creasing the  Belling  price  of  the  product.  In 
order  to  allow  for  the  statutory  liability. 
There  could  be  no  more  rational  basis  for 
a  discrlmlnatlDn ;  and  It  Is  clear  that  in  this 
there  is  no  denial  of  the  "equal  protection 
of  the  laws." 

[I]  Under  the  "due  process"  clause,  the 
ultimate  contention  is  that  men  have  an  in- 
defeasible right  to  employ  their  fellow  men  to 
work  under  conditions  where,  as  all  parties 
know,  from  time  to  time  some  of  the  work- 
men Inevitably  will  be  killed  or  Injured,  but 
where  nobody  knows  or  can  know  in  advance 
which  particular  men  or  how  many  will  be 
the  victims,  or  bow  serious  will  be  the  in- 
juries, and  hence  no  adequate  compensation 
can  be  included  In  the  wages ;  and  to  employ 
them  thus  with  the  legitimate  object  of  mak- 
iog  a  proHt  above  their  wages  If  all  goes 
welt,  but  with  Immunity  from  particular  loss 
if  thlii;;9  go  badly  with  the  workmen  through 
no  fault  of  their  own,  and  they  suSer  phys- 
ical injury  or  death  in  the  course  of  tbelr 
euigiloynient.  In  view  of  the  subject-mstter, 
and  of  the  public  Interest  involved,  we  can- 
not assent  to  the  proposition  that  the  rights 
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ut  life,  liberty,  and  property  goaranteed  by 
the  Fourteenth  Amendment  prevent  the  states^ 
from  modifying  that  role  of  the  common  iawQ 
'which  requires  or  permits  the  worklngmaa* 
to  take  the  chances  in  such  a  lottery. 

The  act — assuming,  as  we  must,  that  it  be 
Justly  admluistered — adds  no  oew  burden 
of  cost  to  Industry,  although  it  does  bring  to 
light  a  burden  that  previously  eiisted,  but 
perhaps  was  unrecognized,  by  requlriug  that 
Its  cost  be  taken  Into  the  reckoning.  The 
harden  is  due  to  the  hazardous  nature  of  the 
industry,  and  Is  Inevitable  It  the  work  of 
the  world  is  to  go  forward.  What  the  act 
does  is  merely  to  require  that  it  sliall  be  as- 
sumed, to  the  extent  of  a  pecuniary  equiva- 
lent of  the  actual  and  proximate  damage 
sustained  by  the  workman  or  those  near  to 
him,  by  the  employer — by  him  who  organizes 
the  enterprise,  hires  the  workmen,  fixes  the 
wages,  sets  a  price  upon  the  product,  pays 
the  costs,  and  takes  for  his  reward  the  net 
profits,  if  any. 

The  interest  of  the  state  Is  obvious.  We 
declared  In  the  White  Case,  243  U.  S.  207,  EI7 
Sup.  CL  2S4,  61  L.  Ed.  667,  U  R.  A.  1917D, 
1,  Ann.  Gas.  191TD,  629: 

"It  cannot  be  donbted  that  Qu  state  may  pro> 
hiblt  and  punish  ■elf-malmlng  and  attempts  at 
suidde ;  it  may  prohibit  a  man  from  bartering 
away  his  Ufe  or  his  persoaal  security ;  iadeed, 
the  riglit  to  these  is  often  declared,  la  bills  of 
richts,  to  be  'natural  and  iaaiienable' ;  and  th« 
authority  to  probiblt  contracts  made  in  deroga- 
tion of  a  lawfully  establMied  policy  of  the  state 
respecting  compenHatioa  for  accidental  death  ol 
disabUng  personal  injury  la  equally  clear. 
*  *  *  This  statnte  does  not  concern  itself 
with  measures  of  prevention,  whicb  presumably 
are  embraced  in  other  laws.  But  tbe  interest 
of  the  public  is  not  confined  to  these.  One  of 
the  grounds  of  Its  concern  with  the  contbned 
life  and  earning  power  of  the  individual  is  its 
interest  in  the  prevention  of  pauperism,  with 
its  concomitants  of  vice  and  crime.  And,  in 
onr  opinion,  laws  regolating  the  responsiblilty 
of  employers  for  the  Injury  or  death  of  em- 
ployes arlEing  out  of  the  employment  bear  so  _ 
close  a  rdatlon  to  the  protection  of  tbe  lives  and  ^ 
safety  of  those  'concerned  that  they  properly* 
may  be  regarded  ai  coming  within  the  category 
of  police  regulations"  (dting  cases). 

And  In  Mountain  Timber  Oo.  v.  Washing- 
ton, 243  U.  S.  219,  239,  87  Sup,  Ct  260,  265 
(61  L.  Bd.  685,  Ann.  C^oa.  1917D,  642)  U  was 
said: 

"Certainly,  the  operation  of  industrial  cetab- 
liahmenta  that  in  the  ordinary  course  of  tbingi 
frequently  and  Inevitably  prodace  disabling  or 
mortal  injuries  to  the  human  beings  employed  ts 
not  a  matter  of  wholly  private  concern." 

Having  this  Interest,  the  state  <a  Arizona 
reasonably  might  say: 

"The  rule  of  the  common  law  requiring  the 
employ^  to  assume  all  consequences  of  personal 
Injuries  arising  out  of  the  ordinary  dangera  and 
normal  conditions  of  a  hasardona  oocuMdon, 
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and  to  aecnre  Us  indemnlt;  in  advance  in  tbc 
form  of  iDcreased  wages,  is  Incompatible  wIUi 
tbe  public  iotereat  because — BBsuming  Uiat  irork- 
meo  are  on  an  equaJitj  with  employers  in  a 
neeotiation  about  the  rate  of  wages — the  proba- 
bility of  injur;  occurring  to  a  particular  em- 
Jfloyi,  and  the  uature  and  eiteut  of  such  injur;, 
are  ao  contingent  and  speculative  that  it  is 
Impracticable  for  either  employer  or  emplojfi 
approximately  to  estimate  in  sdvauce  how  mucb 
allowance  should  he  made  for  them  in  the  wag- 
es ;  and  even  were  a  proper  allowance  madn, 
eipetience  demonstrates  that  under  onr  condi- 
tions of  life  it  is  not  to  be  expected  tbat  the 
average  workingman  will  set  aside  out  of  his 
wages  a  proper  inaurance  against  the  lime  when 
be  may  be  injured  or  killed.  Hence,  recognii- 
log  tbat  injuries  to  workmen  constitute  a  part 
of  the  unavoidable  coat  of  bazardous  industries, 
we  will  require  that  It  be  assumed  by  the  one 
In  control  of  the  industry  as  employer,  just  as 
he  pays  other  Items  of  cost;  so  that  he  shall 
not  take  a  proSt  from  the  labor  of  his  employes 
while  leaving  the  injured  ones,  and  the  depend- 
ents of  those  whose  lives  are  lost,  through  acci- 
dcDls  due  to  the  conditions  of  the  occupation, 
lo  be  a  burden  upon  tbe  public." 

ff  [7]  Wlietlier  this  or  similar  reaHonlng  waa 
*  employed,  we  'have  no  means  of  knowing ; 
wbether,  If  employed,  It  ought  to  have  been 
accepted  as  convincing,  ia  not  for  ua  to  de- 
cide. It  being  Incumbent  upon  the  oppo- 
nents of  the  law  to  demonstrate  that  It  Is 
clenrly  unreaBonabTe  and  mrbltrary.  It  is 
suffldent  for  us  to  declare,  as  we  do,  that 
such  reasoning  would  be  pertinent  to  the 
subject  and  not  BO  unfounded  or  irrational 
08  to  permit  lis  to  say  that  the  state.  If  It 
accepted  It  as  a  basis  (or  changing  the  law 
tn  a  matter  bo  closely  rdnted  to  the  public 
welfare,  exceeded  the  restrictions  placed 
upon  Ita  action  b;  tbe  Fourteenth  Amend- 

[I,  I]  It  U  objected  tbat  tbe  responsibUIty 
of  the  employer  under  this  statute  Is  tin- 
Umlted;  but  this  U  not  true  except  as  it  la 
true  of  every  action  for  compensatory  dam- 
ages where  tbe  amount  awarded  varies  in 
accordance  with  tbe  nature  and  extent  of 
tba  damages  for  which  compensation  is 
made.  It  is  iiaid  that  In  actions  by  employ^ 
against  employers  Juries  are  prone  to  render 
extravagant  verdicts.  Hie  same  thing  has 
been  sold,  and  with  equal  reason,  concendng 
actions  brought  by  Individuals  against  tali- 
road  companies,  traction  companies,  and 
other  corporations.  In  this,  as  la  other 
cases,  there  la  a  corrective  In  the  authority 
of  the  court  to  set  aside  an  exorbitant 
verdict.  And  It  amounts  to  a  contradlts 
tlon  of  terms  to  say  that  In  submitting 
a  controversy  between  litigants  to  the  estab- 
lished courts,  there  to  be  tried  according  to 
long-estflbjisbed  modes  and  with  a  constitu- 
tional Jury  to  determine  the  iesuea  of  fact 
and  assess  compensatory  damages,  there  la 
k  denial  of  "due  proceaa  of  law." 


niucb  stress  is  laid  upon  that  part  of  our 

opinion  (n  the  White  Case,  where,  tifier  clliiit: 
numerous  previous  det^sions  upholding  ilie 
authority  of  the  states  to  establish  by  lerfsla- 
tlon  departures  from  the  fellow  ser\-ant  rule 
and  other  common-law  rules  affcL'tlns  the 
employer's  liability  for  personal  injuries  to 
tbe  employe,  we  suld  (243  U.  S.  201.  3T  Sup. 
CL  252.  61  L.  Ed.  667,  L.  R.  A.  191 7D,  1, 
Ann.  Cas.  1917D,  620): 

"It  is  true  that  in  tbe  case  of  the  statutes  J 
thus  "sustained  there  were  reasons  reuilering  • 
the  particular  departures  appropriate.  Nor  is 
it  necessary,  for  the  purposes  of  the  present 
case,  to  My  that  a  state  migbt,  without  violence 
to  the  constitutional  guaranty  of  'due  process 
of  law.'  suddenly  set  aside  all  common-law 
rules  respecting  liability  as  between  employer 
and  employ^,  without  providing  a  reasonably 
just  substitute.  *  *  *  No  such  question  is 
here  presented,  and  we  intimate  no  opinion  up- 
on it.  The  statute  under  consideration  sets 
aside  one  body  of  rules  only  to  establish  an- 
other system  In  its  place,"  etc. 

Id  eplte  of  our  declaration  tbat  no  opinion 
was  Intimated,  this  is  treated  as  an  intima- 
tion that  a  statute  such  as  tbe  one  now  under 
consideration,  creating  a  new  and  additional 
right  of  action  and  allowing  no  defense  (If 
tbe  conditions  of  liability  be  shown)  unless 
tbe  accident  was  caused  by  the  oegligenoe 
of  the  Injured  employ^,  would  be  regarded  as 
in  conflict  with  the  due  process  clause.  We 
cannot,  however  regard  this  statute  as  any- 
thing else  tban  a  substitute  for  the  law  as 
It  previously  stood ;  whether  it  be  a  proper 
substitute  was  for  the  people  of  tbe  state  of 
Arizona  to  determine;  but  we  find  no  ground 
for  declaring  that  tbey  have  acted  so  arbi- 
trarily, unreasonably,  and  unjustly  aa  to 
render  their  action  void.  They  have  resolved 
that  the  consequences  of  a  personal  Injury 
to  an  employs  attributable  to  the  lalierent 
dangers  of  tbe  occupation  shall  be  assumed. 
not  wholly  by  tbe  particular  employ^  upon 
whom  the  personal  Injury  happens  to  fall, 
but,  to  the  extent  of  a  compensation  Id 
money  awarded  In  a  Judicial  tribunal  accord- 
ing to  tbe  ordinary  processes  of  law,  shall  be 
assumed  by  the  employer;  leaving  the  latter 
to  cbarge  It  up.  so  far  as  be  can.  as  a  part  of 
tbe  cost  of  bis  product,  just  as  be  would 
charge  a  loss  by  Are,  by  theft,  by  bad  debts. 
or  any  ottier  usual  loss  of  tbe  business ;  and 
to  make  allowance  for  it.  so  far  as  be  can, 
in  a  reduced  scale  of  wages.  And  tbey  have 
come  to  this  resolution,  we  repeat,  not  In  a  S 
matter  of  In'dUferenee,  or  upon  a  question  of  • 
mere  economics,  but  in  tbe  course  of  regulat- 
ing the  conduct  of  those  hazardous  Indu.stries 
in  which  human  beings — their  own  people — 
in  the  pursuit  of  a  llveilbood  must  expose 
themselves  to  death  or  to  physical  injuries 
more  or  less  disabling,  with  consequent  Im- 
poverishment, partial  or  total,  of  tbe  work- 
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man  or  those  dependent  upon  hltn.    The  stat- ' 
ate  BSyu  to  tbe  emplofer,  In  effect: 

"Voa  sball  not  emplo;  your  fellow  men  In  S 
haiarilouB  occupation  tor  gain,  you  being  in  a 
pOBitioD  to  leap  a  reward  in  money  tbrough  sell- 
ing tbc  product  of  their  toil,  unless  you  come 
under  an  obligation  to  make  appropriate  com- 
pensatinn  In  money  in  case  of  their  denth  or  in- 
jary  due  to  the  conditiona  ot  the  occupaiJon." 

The  rule  being  based  upon  reasonable 
trrounds  affecting  the  public  Interest,  bcln^ 
established  In  adrauce  and  applicable  to  all 
alike  under  slmtlnr  clrcumstODCes,  there  Is, 
In  OUT  opinion,  no  infringement  of  the  funda- 
mental rlghta  protected  by  the  Fourteenth 
Amendment. 

Some  e^cpressfons  contained  Id  our  opinion 
In  the  White  Case,  243  U.  S.  203,  204,  205, 
37  Sup.  Ct.  247.  61  I/.  Ed.  607,  Ia  B.  A.  1B17D, 
1,  Ann.  Cu8.  1917D,  629,  are  treated  in 
areuinent  as  it  they  were  equivalent  to  say- 
ing tbat  It  a  state,  in  making  a  leglstatlve 
adjustment  of  employers'  liability,  departs 
from  the  common-law  ej'stem  of  basing  re- 
sponsibility upon  fault.  It  muat  con&ne  ttsetf 
to  a  limited  compensation,  measured  and 
ascertained  according  to  the  metlioda  adopt- 
ed m  the  compensation  acts  of  the  present 
day.  Of  course  nothing  of  the  tUnd  was  in- 
tended. In  a  previous  part  of  the  opinion 
(243  U.  a.  196-200.  37  Sup.  Ct.  247,  61  L.  Ed. 
667,  L.  B,  A.  1917D,  1,  Ann.  Cas.  1B17D, 
629)  it  had  been  shown  that  the  employer 
had  no  constitutional  right  to  continued  im- 
munity trom  liability  in  the  absence  of  negil- 
g»ice,  nor  to  have  the  fellow  servant  rule 
and  the  rules  respecting  contributory  neglt- 
sence  and  assumption  of  risk  remain  un- 
changed. The  statutory  plan  of  compen- 
■atloD  for  injured  workmen  and  the  depend- 
ents of  those  fatally  injured — an  additional 
fi  feature  at  variance  with  the  common  law — 
•  was  then  upheld ;  but,  of  course,  without  •say- 
ing that  no  other  would  be  constitutional. 
For  It.  as  we  held  In  that  case,  tbe  novel 
statutory  scheme  of  awarding  compensation 
according  to  a  prearranged  scale  Is  sustain- 
able. It  follows,  perbapa  a  fortiori,  that  the 
Arizona  method  of  ascertaining  the  compen- 
sation according  to  tbe  facts  of  each  particu- 
lar case — substantially  the  common-law 
method — ts  free  from  objection  on  con- 
stitutional grounds.  Indeed,  If  a  state 
recognizes  or  establishes  a  right  of  action 
for  compensatloti  to  Injured  workmen  upon 
grounds  not  arbitrary  or  fundamentally 
unjust,  the  question  whether  the  award  shall 
be  measnred  as  compensatory  damages  are 
measured  at  common  law,  or  according  to 
some  prescribed  scale  reasonably  adapted  to 
produce  a  fair  result,  Is  for  the  state  itself 
to  determine.  Whether  the  compensation 
Aonld  be  paid  In  a  single  aum  after  Judg- 
ment recovered  as  la  required  by  the  Arl- 
lona  Employers'  liability  Law  Just  as  under 
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the  common-law  system  In  I3ie  oaa  of  A 
Jodgmeut  based  upon  negligence,  or  whether 
It  would  be  more  prudent  to  distribute  the 
award  by  installment  payments  covering  the 
period  of  disability  or  of  need,  likewise  la 
for  the  state  to  determine,  and  upon  this  tlia 
plaintiffs  In  error  can  raise  no  constitutional 
question. 

[II,  11]  To  the  Buggestion  that  the  act 
now  or  hereafter  may  be  extended  by  con- 
struction to  nonha/.nrdous  occupntion;!.  It 
may  be  replied:  Vlrst,  Ihnt  the  occupations 
In  which  these  actions  iirose  were  IiidlBiiut- 
ably  hazardous,  hence  pluinilffs  in  error 
have  no  staniilng  to  raise  the  question 
(Plymouth  Coal  Ca  v.  Pennsylvimia,  232  U. 
S.  531.  644,  34  Sup.  C^.  350.  58  L.  Ed.  713; 
Jeffrey  Mfg.  Co.  v.  Blagg,  235  D.  S.  571. 
576,  35  Sup.  Ct.  167,  59  L.  Ed.  364 ;  nendrldc 
V.  Maryland,  235  D.  S.  610.  621,  85  Sup.  Ct. 
140,  09  I..  Bd.  3SS;  Mlddleton  v.  Texas 
Power  &  Ught  Co.,  24D  U.  S.  152,  157.  .19 
Sup.  Ct.  227,  63  L.  Ed.  527) :  and.  secondly,  it 
hardly  Is  necessary  to  add  that  emploj'ers  In 
nonhazardoua  tndu.ctrles  are  In  little  dan.i:er 
from  the  act,  since  it  Imposes  liabllliy  only 
for  accidental  injuries  attributitble  to  tiie 
inherent  dangers  of  the  oocupntior 

[12]  *To  the  objection  thut  the  benefits 
tbe  act  may  be  extended,  in  the  case  of  death 
claims,  to  those  not  nearly  related  to  or  de- 
pendent upon  the  workman,  or  cren  mny  go 
by  escheat  to  the  state.  It  Is  sufflcient  to  say 
that  no  such  question  la  involved  In  these 
records;  In  Arizona  Copper  Go.  v.  Burciaga. 
177  Paa  29.  a  case  of  personal  InJuriea 
not  fatal,  tlie  Supreme  Court  of  Arizona  in- 
terpreted the  act  as  limiting  the  recovery  to 
compensatory  damages;  it  rcusonably  may 
be  so  construed  In  Its  application  to  death 
claims;  and  It  would  be  Improper  for  this 
court  to  assume  In  advance  that  the  state 
court  will  place  sach  a  construction  upon  the 
statute  as  to  render  It  obnoxious  to  ttie 
federal  Constitution.  Plymouth  Coal  Co,  v. 
Pennsylvania,  232  IT.  S.  531,  540,  34  Sup. 
Ct.  359,  58  L.  Ed.  718:  St.  Louis  S.  W.  Ry. 
V.  Arkansas.  235  U.  S.  850,  309,  36  Sup.  Ct 
90,  60  L.  Ed.  2SS. 

[1 1]  It  Is  Insisted  that  the  Arizona  system 
deprives  employers  of  property  without  due 
process  of  law  and  denies  them  equal  protec- 
tion because  It  confers  upon  the  employe  a 
free  choice  among  several  remedies.  In  Con- 
solidated Arizona  S.  Co.  v.  UJack,  16  Ariz. 
382,  384,  130  Pac  465,  460,  the  Supreme 
Court  of  the  state  said: 

"Under  the  laws  of  Arizona,  an  employ^  who 
is  injured  in  the  course  of  bis  employment  has 
open  to  him  three  avenues  of  redress,  any  une 
of  which  he  may  pursue  according  to  the  fuits 
of  his  case.  They  are:  (1)  The  common-law 
linbility  relieved  of  the  fellow  servant  defense 
and  in  which  the  defenses  of  contributory  neg- 
ligence and  aasumptioD  of  risk  are  questions  to 
be  left  to  the  jury.    Conat.  |i  4,.^-a^,l& 
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0}  Employen*  liabUIty  L«w,  vhicb  apiiUa  to 
baiDrdauB  occupatiooi  where  tbe  Injury  or  death 
la  not  caused  by  bU  own  neglisence.  Gouat.  | 
T,  art.  IS.  (3)  The  Cnrnpitlaary  Compensiition 
Lan-,  applicable  to  eipccislly  dauseroui  occu- 
pation*, by  which  be  may  recover  compenaation 
witliout  fault  upon  the  part  of  the  employer. 
CoDst.  I  8.  art.  18." 


resorted  to  In  pracOee  unlesa  tlie  employs 
lias  been  negligent,  aod  hence  la  debarred  of 
a  remedy  under  tbe  Liability  Act  Bot  It  la 
thoroughly  settled  by  our  prerfous  dedalons 
that  a  state  may  abolish  contrlbutwy  negli- 
gence aa  a  defense,  and  election  of  remedies 
la  an  option  very  frequently  given  by  tlie 
law  to  a  person  entitled  to  an  action ;  an  op- 
tion normally  eserdsed  to  his  own  adran- 
tage,  as  a  matter  of    conrse. 

Other  points  are  suggested,  but  none  ro- 
qnlrlDg  particular  discussion. 

Jndgmenta  affirmed. 

Hr.  Justice  HOLMES  concurring.! 
The  pinlntlir  (the  defendant  In  error)  was 
cmplo.vEKl  In  the  defendant's  mine,  was  hurt 
In  the  eye  In  consequence  of  opening  a  com- 
pressed air  Talve  and  brought  the  present 
aalL  The  Injury  waa  found  to  have  been 
due  to  rlska  inherent  to  the  business  and  so 
was  wltblD  the  Employers'  Uahtllty  Ejaw  ot 
Arizona,  Rev.  Stata.  1913,  ntle  14,  Ch.  6. 
By  that  law  aa  construed  the  employer  la 
liable  to  damages  tor  injnriea  due  to  such 
risks  in  specified  hazardous  employments 
when  guilty  of  no  negligence,  i:"ar,  3158. 
There  was  a  verdict  for  the  plaintiff.  Judg- 
ment waa  affirmed  by  the  Supreme  Court  of 
the  State,  19  Ariz.  161,  160  Pac  278,  1183; 
and  the  case  comea  here  on  tbe  single  ques- 
tion whether,  consistently  with  the  JTour- 
teeath  Amendment,  such  liability  can  be 
Imposed.  It  Is  taken  to  exclude  "speculative, 
exemplary  and  punitive  damages,"  but  to  In- 
clude alt  loss  to  the  employ^  caused  by  tbe 
accident,  not  merely  In  the  way  of  earning 
capacity,  but  of  dlsflgurDment  and  bodily  or 
mental  pnfn.  iJee  Arizona  Copper  Co.  *.  Itur- 
claga,  177  Pac.  29,  33. 
8  There  Is  some  argument  made  for  tbe 
•  general  proposition  that  Immunity  from 
liability  when  not  in  fault  is  a  right  inher- 
ent In  free  government  and  the  obiter  Olcta 
of  Mr.  Justice  Miller  In  [Citizen's  Savings 
ft]  I^an  Association  v.  Topeka,  20  Wall. 
655,  22  L.  Ed.  455,  are  referred  to.  Hut  if 
It  la  thought  to  be  public  policy  to  put  cer- 
tain voluntary  conduct  at  the  peril  of  those 
pursuing  it,  whether  Id  the  interest  of  safety 
or  npon  economic  or  other  grounds,  I  know 
of  nothing  to  hinder.  A  man  employs  a 
■ervant  at  the  peril  of  what  that  servant 
may  do  in  the  course  of  his  employment  and 
there  la  nothing  In  the  Constitution  to  limit 


the  principle  to  that  Instance.  8L  Louis  A 
San  Frandaco  Ry.  Go.  v.  Mathews.  165  D. 
S.  1,  22,  IT  Bop.  Ct  243,  41  L.  Bd.  BU;  Chi- 
cago, Bock  Island  &  Fadnc  Ry.  Oo.  t.  Zer^ 
necke,  183  U.  8.  682,  SSe,  22  Sup.  CL  229. 
46  Ll  Ed.  839;  St.  Louis,  Iron  Monntaln  * 
Southern  Ry.  Co.  t.  Taylor,  210  U.  S.  281, 
205,  28  Sup.  Ct.  616,  S2  L.  Ed.  1061.  See 
Giv  V.  Donald,  203  U.  S.  399,  406.  27  Sup. 
Ct.  63,  SI  I'.  Ed.  24S.  There  are  cases  In 
which  even  the  criminal  law  requires  a  man 
to  know  facta  at  his  perlL  Indeed  the  crite- 
rion which  la  thought  to  be  free  from  con- 
stltuttonal  objection,  Qie  criterion  of  fault, 
is  the  application  of  an  external  standard, 
tbe  conduct  of  a  prudent  man  In  the  knowa 
circumstances,  that  Is,  In  doubtful  cases,  the 
opinion  of  the  Jury,  which  tbe  defendant  has 
to  satisfy  at  bis  peril  and  which  he  may 
miss  after  giving  the  matter  his  best  thought. 
The  Germanic.  196  O.  S.  589,  596,  25  Snp^ 
Ct  SIT,  49  Lt  Ed.  610;  Nash  v.  United 
States,  229  U.  S.  873,  877,  83  Sup.  Cti  780^ 
5T  L.  Ed.  1232;  Etastem  States  Retail  Lam- 
bcr  Dealeaa'  Association  v.  McBrlde,  234  U. 
S.  600,  610.  34  Sup.  Ct.  951,  68  L.  Ed.  1490, 
h.  B.  A.  1916A,  788:  Miller  v.  Strahl,  239 
U.  S.  426,  434,  86  Sup.  Ct  147,  60  L.  Ed.  364. 
Without  further  amplification  ao  muA  may 
be  taken  to  be  established  by  the  dedslons. 
Kew  York  Central  R.  R.  Co.  v.  White,  24S 
U.  8.  188,  19S.  204,  87  Sup.  GL  247,  61  L.  Ed. 
667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  191 7D.  629; 
Mountain  Timber  Co.  t.  Washington,  243  D. 
S.  210,  336,  37  Sup.  Ct.  260,  SI  L.  Bd.  685^ 
Ann.  Cas.  1917D,  642. 

[14]  I  do  not  perceive  bow  the  validity  ot 
the  law  is  affected  by  the  fact  that  the  em- 
ploye is  a  party  to  the  voiture.  There  is  no 
more  certain  way  of  securing  attention  to 
the  safety  of  the  men.  an  unqnestloaably 
constitutional  object  of  legislation,  than  1^  9 
holding  the  employer  liable  *for  acddenta.  • 
Like  the  crimes  to  which  I  have  referred 
they  probably  vrill  happen  a  good  deal  less 
often  when  the  employer  knows  that  he  must 
answer  for  them  If  they  do.  I  pass,  there- 
fore, to  tbe  other  objection  urged  and  most 
strongly  pressed.  It  Is  ttiat  the  damages  are 
governed  by  the  rules  governing  in  action 
ot  tort — tbat  is,  as  we  have  said,  that  they 
may  include  dlsflgnrement  and  bodily  or 
mental  pain.  Natural  observations  are  mada 
on  the  tendency  of  Juries  when  sudi  ele- 
ments are  allowed.  But  U  it  is  proper  to  al- 
low them  of  course  no  objection  can  be 
founded  on  the  snpposed  foibles  of  the  tribu- 
nal that  the  GonsUtutlon  of  the  United  States 
and  the  States  have  established-  Why,  then. 
is  it  not  proper  to  allow  theml  It  Is  said 
tbat  the  pain  cannot  be  shifted  to  another. 
Neither  can  the  loss  of  a  leg.  But  one  can 
be  paid  for  as  well  as  tbe  other.  It  is  said 
that  these  elements  do  not  constitute  an 
economic  loss,  in  the  aesaaa  ot  dlmlnlstied 
power  to  prodace.    Wioy  may.    Ball  t.  WU- 
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Hiif  wlipiher  they  do  or  not  they  ace  as  much 
tmrt  of  flie  workman's  loss  as  the  losa  ot  a 
lliiili.  The  Ipgislature  may  hare  reasoned 
thus.  If  a  business  Is  unsuccessful  It  menna 
that  tlie  rubltc  does  not  care  enough  for  It 
to  msKe  It  pay.  If  It  is  successful  the  public 
pays  Its  expenses  anil  something  more.  It 
Is  rensonable  that  the  pnblic  should  pay  the 
whole  cost  of  producing  what  It  wants  and 
a  part  of  thnt  co^it  fs  the  pain  and  muflla- 
t'on  Incident  to  producUoa  By  throwing  that 
loss  upon  the  employer  In  the  Orst  Instance 
we  throw  It  upon  the  public  In  the  long  run 
and  that  is  Just.  If  a  legislature  should  rea- 
son in  this  way  and  act  accordingly  It  seems 
to  me  that  it  la  within  Constitutional  bounds. 
Matter  of  Brlckson  t.  Freuss,  223  N.  7. 
86S,  119  N.  E.  955.  It  la  said  that  the  liabil- 
ity la  unlimited,  but  this  is  not  true.  It  la 
Bnjtted  to  &  conscientious  valuation  of  the 
loss  suffered.  Apart  from  the  control  eser- 
^  cised  liy  the  Judge  It  Is  to  be  hoped  that 
^  Juries  would  realize  that  unreBSooable  rer* 
■  diets  would  tend  to  *make  the  business  Im- 
possible and  thus  to  injure  those  whom  they 
might  wish  to  help.  But  whaterer  they 
may  do  we  must  accept  the  tribunal,  as  I 
hare  said,  and  are  bound  to  assume  that 
they  will  act  rightly  and  conQne  themsetvea 
to  Uie  proper  scope  of  the  law. 

It  is  not  urged  that  the  prorislon  allow- 
ing twelve  per  cent  interest  on  the  amount 
of  the  Judgment  from  the  date  of  tiling  the 
suit,  in  case  of  an  unsuccessful  appeal,  Is 
Toid.  Fidelity  Mutual  Ufe  Asaocintion  v. 
Mettler.  185  U.  S.  308.  325-327,  22  Sup.  CL 
662,  46  L.  Ed.  922;  Consaul  v.  Cummlngs, 
222  U.  8.  262,  272.  32  Sup.  CL  83,  66  I*  EM. 
192. 

Mr.  Justice  BRANDEIS  and  Hr.  Justice 
CLARKE  concur  In  tbie  statement  of  addi- 
tional reasons  that  lead  me  to  agree  with 
the  opinion  Juat  delivered  by  my  Brother 
KTNEI. 

Ur.  Justice  McKBMma  dissenting. 

1  Ond  myself  unable  to  concur,  yet  reluc- 
tant to  dissent  The  case  ts  of  the  kind  that, 
once  pronounced,  will  be  a  rule  In  like  or 
cognate  cases  forever — Indeed,  may  even  be 
extended.  It  ia  said  to  rest  on  the  cases  sna- 
talnlng  the  Workmen's  Compensation  Law  of 
New  York,  243  D.  8.  2C8,  37  Sup.  CL  247,  61 
Tj.  Ed.  667,  L.  B.  A.  1917D,  1,  Ann.  Caa. 
1917D,  629,  and  lU  assocUted  eases  in  the 
same  volume  upholding  like  laws  of  other 
states.  The  present  case  certainly  comes 
after  those  cases  and  has  that  symptom  of 
being  their  sequence.  They  cannot  be  said 
to  have  been  easy  of  Judgment  against  the 
contentions  and  conservatism  which  opposed 
them,  and  there  was,  at  least  to  me,  do 
prophecy  of  their  extent  and  therefore  to  me 
the  present  case  is  a  st^  beyond  tbcm.  I 
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hope  it  la  something  more  than  timidity, 
dread  of  the  new,  that  makes  me  fear  that  It 
Is  n  stop  from  the  deck  to  the  sea — tbe  meta- 
phor suggests  a  peril  In  the  consequences. 

But  let  me  in  a  more  concrete  way  make  ii|^ 
plication  of  this  comment  I  may  ai^sums 
that  tbe  purpose  and  principle  and  {general  3 
extent  of  Workmen's  Compensation  Laws  *ure  • 
known.  I  must  rest  on  that  assumpilon.  for 
even  an  epitome  of  them  or  the  reasons  for 
them  would  unduly  extend  this  dissent  The 
Arizona  law  has  no  resemtihiDce  to  them.  It 
is  a  direct  charge  of  liability  upon  the  em- 
ployer for  death  or  Injury  Incurred  In  his 
employment,  he  being  without  fault  lU 
remedies  are  tbe  ordinary  legal  remedies;  Its 
measure  of  relief,  however,  has  In  It  some- 
thing more  than  the  ordinary  measures  ot 
relief,  certainly  not  those  of  the  Compensa- 
tion Laws,  nor  Is  it  as  considerate  and  guard- 
ed as  they.  If  Its  validity,  therefore,  cnn  'oe 
deduced  from  the  cases  explanatory  of  thos« 
laws,  it  can  only  be  done  by  bringing  Its  In- 
stances and  theirs  tinder  the  same  generalixa- 
tlon;  that  Is,  that  it  Is  competent  for  eovi;rn- 
ment  to  charge  liability  and  exempt  from  re- 
sponsibility according  as  one  la  employer  or 
employe,  there  being  do  other  circumstance 
than  that  relation.  Of  thia  there  can  be  no 
disguise.  It  may  be  confused  by  argument 
and  attempt  at  historical  analogies  anrl  de- 
ductions, but  to  that  comprehensive  principle 
the  case  must  come  at  last.  All  else  U  ad- 
ventitious, and  pnts  out  of  view  de  reliiiloa 
of  the  factors  of  production.  It  puts  out  ot 
view  that  employers  are  as  necessary  to  pro- 
duction as  employ^  and  subjects  to  peril  the 
voluntary  conduct  of  the  former  and  leaves 
out  of  account  as  an  element  the  voluntary 
conduct  of  the  latter.  In  other  words,  there 
ia  a  clear  discrimination,  a  dasa  distinction 
with  its  legal  drcnmstances  and,  I  may  say, 
Invidious  drcnmstances,  in  view  of  some  ot 
the  reasons  adduced  in  Its  Justification.  And 
these  efCecta  cannot  be  concealed  under  any 
cnmouGage  nor  given  the  plausible  and  at- 
tractive gloss  of  pnblic  policy.  Justified  by  the 
different  conditlona  of  employer  and  em- 
ployC.  Unqneetlonably  there  is  a  difference^ 
It  constitntes  the  life  of  the  relation.  But 
the  question  Is:  Who  shall  compensate  the 
Injury  that  may  result  from  the  relation, 
voluntarily  assumed  by  ttoth,  urged  by  tbelr 
respective  interests  and  a  calculatloti  of  ad- 
vantage T  !g 

*But  I  pass  this  discrimination  and  r»7 
turn  to  the  law  as  a  violation  of  the  employ- 
er's rights  considered  absolutely  end  ab- 
stractly. It  seems  to  me  to  be  of  the  very 
foundation  of  right— «f  tbe  essence  of  liberty 
as  It  is  of  morals— to  be  tree  frtHu  liability 
if  ooa  ia  free  from  fault  It  has  heretofore 
been  the  sense  of  the  law  and  tbe  sense  of 
tbe  world,  pervading  the  regnlatlona  of  both, 
that  there  can  be  no  punishment  where  there 
is  no  blame;  and  yet  tbe  court  ii 
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declston  erects  the  denial  of  these  postulates 
of  conduct  Into  a  principle  ol  law  and  gov- 
ernmental policy.  In  otlipr  words,  It  is  snld 
to  be  a  benefit  to  Bovernnicnt  to  put  the  exiict 
discharge  of  duty  under  the  meuuce  of  pen- 
alty and  Invert  the  conceptions  of  mankind 
or  the  relation  of  right  and  wrong  action.  If 
the  1egls)ntlon  does  not  punish  wftboat  fault 
TCbat  does  it  do?  The  question  la  pertinent 
Consider  what  the  employer  does:  He  Iffl- 
Testa  hlB  money  In  productive  enterprise- 
mining,  smelting,  manufacturing,  railroading 
— ^le  engages  employi's  at  their  request  and 
pays  them  the  wages  they  demand ;  he  takea 
all  of  the  risks  of  the  adventure.  Now  there 
!■  put  upon  him  an  immeasurable  element 
Qiat  may  make  disaster  Inevitable.  1  find  It 
difficult  to  answer  the  argument  advanced  to 
support  or  palliate  this  effect,  or  independ- 
«ntly  of  It  to  justify  the  Interference  with 
rlglits.  It  Is  a  certain  Impeachment  of  some 
tigbts  to  assume  that  tbey  need  Justification, 
and  a  betrayal  of  them  to  make  them  a  mat- 
ter of  controversy.  There  are  precepts  of 
contitltutlonal  law,  aa  there  are  precepts  of 
monil  law,  that  reach  the  conviction  of 
•pborlsms  and  are  Immediately  accepted  by 
mil  who  uodergtand  them,  and  comment  ia 
considered  aa  contusing  as  unnecessary.  I 
tay  this,  not  in  dogmatism,  but  In  expression 
of  my  vision  of  tbinga,  and  I  say  It  with  def- 
erence to  the  contrary  Judgment  of  my 
Brethren  of  the  majority. 
Of  coarse,  reasons  may  be  found  for  the 
H  violation  of  rights,  advantage  to  somebody 
•  or  something  In  that  vtola'tlon.  Tyranny 
even  may  Und  pretexta,  end  seldom  boldly 
bids  Its  will  avouch  its  acts,  and  certainly 
tbere  can  be  no  accuaatlou  of  iMrefaced  pow- 
er la  the  Arizona  law.  Its  motlvea  and  pui^ 
posea  are  worthy,  and  It  reqairea  some  reso- 
lution of  duty  to  resist  tbem.  It  must  be 
seen,  and  Is  seen,  however,  that  the  difference 
between  the  position  of  employer  and  em- 
ployfi,  simply  considering  the  latter  as  eco- 
nomically weaker,  la  not  a  Justification  for 
the  vlolotlon  of  the  rights  of  the  former,  and 
that  individual  rights  cannot  be  made  to 
yield  to  philanthropy,  and  therefore  the  wel- 
fare of  the  government  is  brought  forward 
and  displayed.  The  taw  saves  the  govern- 
ment, la  the  comment,  from  the  tmrdeo  of 
paupers,  its  administration  and  peace  from 
the  disturbance  of  crlmlnala.  The  answer,  I 
think,  is  immediate.  Government,  certainly 
constltutlonnl  government,  cannot  afford  to 
Inrrlnge,  Indeed,  betrays  its  purpose  if  it  in- 
fringes, a  right  of  anybody  upon  money  con- 
slderotions  or  for  ease  In  the  exercise  of  Its 
faculties. 

Bat,  granting  that  tbere  Is  something  In  the 
argument,  what  shall  be  the  limits  of  Its 
application?  Will  It  extend  the  principle  of 
the  present  case  to  nonhasardous  employ- 
ments? If  not,  why  notT  The  Arizona  law 
stops  with  certain  occupations  which  It  calls 
"bazardoua" ;    but  It  includes  in  the  descrip- 


tion "manufactunng,"  wltbont  qualify  lug 
words.  In  the  New  York  Compensation  Law 
passed  on  In  New  York  Central  Railroad  t. 
Wllte.  243  U,  8.  203.  37  Sup.  CL  247,  81  U 
Bd.  667,  L.  B.  A.  1917D,  J,  Ann.  Gas.  1917D, 
629,  there  were  42  groups  of  hazardous  occu- 
pations. In  243  D.  S.  219,  37  Sup.  Ct  260,  Bl 
L.  Ed.  6S5,  Ann.  Caa.  1917D,  642,  the  court 
had  quite  a  struggle  with  the  provisions  of 
tbe  Washington  Compensation  Iiaw,  which 
was  so  far  different  from  those  of  the  other 
cases  as  to  Incur  the  dissent  of  members  of 
the  court.  It  is  now,  I  think,  of  pertinent 
inquiry  whether  the  quality  of  being  tiazard- 
Dua  is  an  inherent  and  necessary  element  of  . 
legality  or  a  matter  of  legislative  deflnition  3 
and  policy.  Besides,  If  there  can  be  •liability  • 
without  fault  in  one  occupation,  and  that  can 
be  a  principle  of  leglslatitm,  why  not  in  any 
other?  Who  is  to  determine  the  application, 
court  or  LeglslatoreT  If  the  latter,  a  court 
may  not  even  ezpreas  appr^enalon  of  Itx 
exercise,  and  yet  it  cannot  put  out  of  view 
the  drift  of  events  and  in  blind  fatalism 
await  tfaeir  Inddence  when  called  upon  to 
consider  the  legality  of  sndi  exerdse.  We 
know  things  are  in  change — have  dianged — 
and  a  mark  of  It  Is  that  the  drift  of  public 
opinion,  and  of  tegialation  following  opinion. 
Is  to  alter  the  relation  between  employer  and 
employ^,  and  to  give  to  tbe  latter  a  particu- 
lar distinction,  relieve  1dm  from  a  responsi- 
bility which  would  seem  to  be,  and  wiilcb 
until  lately  It  has  been  the  sense  of  the 
world  to  be,  as  much  upon  him  as  upon  bis 
employer,  not  In  dq>endence,  not  aa  a  mark 
of  subservience,  but  as  an  obilgatloa  of  Ida 
freedom,  and  therefore,  as  a  consequence, 
that  where  he  has  liberty  of  action  he  has 
responaibility  for  action.  In  a  word,  the  drift 
of  opinion  and  legislation  now  Is  to  set  lalMV 
apart  and  to  withdraw  it  from  its  condi- 
tions, and  from  the  action  of  economic  forces 
and  their  consequences,  give  it  Inummltj 
from  tbe  pitllessneas  of  Ufa  And  tbere  are 
appealing  considerations  for  this  drift  ef 
opiulon  and  Inevitable  sympathy  with  it,  as 
with  many  other  conditions,  but  wblcli  tlie 
law  cannot  relieve  by  a  sacrifice  of  constitu- 
tional rights.  In  what  legislation  tbe  drift 
<lt  is  persuasion  in  some)  may  culminate  can- 
not now  be  predicted,  bat  It  la  very  certaio 
that,  whatever  it  be,  the  Judgment  now  dell^ 
ercd  will  be  cited  to  Justify  it.  Will  it  not  be 
said  that.  If  one  right  of  an  employer  can  be 
made  to  give  way,  why  not  another! — made 
a  condition  "upon  economic  or  other  grounds" 
of  his  enterprise.  Indeed,  may  not  the  ques- 
tion be  made  more  general,  and  if  In  supposed 
benefit  to  a  particular  class,  and  throu^ 
benefit  to  them  to  tbe  public,  there  may  be 
constraint  upon  or  the  Imposition  of  burden  . 
upon  one  right  of  a  cltizoi,  why  not  upon  an-  § 
other?  There  is,  therefore,  I  •think,  menace  • 
in  tbe  presoit  Judgment  to  all  rights,  subject- 
:  Ing  them  unreservedly  to  conceptions  of  public 
1  policy.    If,  however,  tbla  general  apprehen- 
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>|0D  be  not  Jnstiaed,  tbere  ta  tbreat  enongb  Id 
the  JudBTnent  of  the  court  to  the  Intorpst  of 
empliiycrs  gniernlly  as  a  result  of  the  differ- 
ence in  conditions. 

A  rnther  curious  argument  Is  used  to  sup- 
port the  Arizona  law.  It  la  said,  In  JusUfl- 
Gfttlon  of  Ite  dlscrtminatlOD  between  employer 
and  emploj^,  that  the  employer  may,  In  re- 
lief from  It  and  rescue  from  Its  burdens,  pass 
them  to  the  consumers  of  his  products,  aa  be 
does  or  may  do  In  the  case  of  other  expenses 
of  hU  ventare,  and  In  the  long  ma  their  In- 
ddence  la,  aa  It  Is  said  It  sboald  be,  on  the 
pnbllc,  and  that  tlie  L^slature  In  bo  con- 
slderiDg  was  reasoning  within  constitutional 
bounds.  There  is  attractive  spedoiisness  In 
tbe  argument  The  Individual  employer 
■eems  to  be  devested  of  grlevauce,  and  tbe 
problem  the  law  presents  to  be  one  of 
economics  and  goTernmental  policy — Is  a 
kind  of  taxation,  an  expense  of  gOTernment, 
the  bnrden  of  wblch  Is  properly  laid  npon  the 
pnbllc,  BDd  over  which  a  court  can  have  but 
limited  power. 

It  It  Is  Intended  by  the  argameot  to  ex- 
press no  more  than  a  tendency,  while  It  ba* 
no  relevancy,  I  think,  upon  the  validity  of  the 
law,  tbere  may  be  no  danger  In  It  If  It  Is 
Intended  to  be  erected  Into  a  principle,  tbere 
la  danger  In  It.  It  Is  certainly  fadle  and 
cmnprebenslve.  What  boidea  can  be  put  np- 
on  Industry  or  the  activities  of  men  tbat  may 
not  be  Justified  by  It? 

Of  coarse,  tbere  will  be  no  production  on- 
leas  all  of  Its  costs  be  reimbursed  by  tbe  price 
<rf  the  articles  produced.  And  by  costs,  I 
mean  as  well  tbe  burdens  of  government  as 
profit  to  tbe  employer — hla  Inducement  to 
enterprise,  and  the  wages  of  employes— their 
Inducement  to  labor.  Without  such  relm- 
bnrsement  tbece  will  be  no  production,  and 
B  cannot  be  beyond  a  certain  extent  and  for  a 
S  certain  time ;  and  there  is  no  way  to  effect  It 
*  but  through  tbe  con*anmlng  public.  But  re- 
course to  snch  consumption  as  a  rescue  from 
ttie  law  Is  not  a  Justification  for  the  law,  and 
It  is  very  doubtful  if  It  bad  any  consdous  In- 
fluence In  the  enactment  of  the  law. 

Indeed,  In  the  present  case  what  could 
have  been  Its  Influence,  and  to  what  extent 
can  It  have  an  ameltoratlns  effect?  An  em- 
ployer In  the  Indicated  tndnstrlea  can  have  no 
relief  except  In  the  borne  market  It  hla 
products  (where  tbere  are  products)  go  be- 
yond— go  to  other  states — they  will  meet  the 
competition  of  unburdened  products.  But 
this  Is  obvlons  and  needs  no 


The  CHIEF  JUSTICE,  Mr.  Justice  VAN 
DFVANTFR  and  Mr.  Justice  McREXNOLDS 
concur  In  this  dissent 

Ur.  Justice  McREYNOLDS  dlssenUng. 

WbUe  I  earnestly  Join  In  the  dissent  writ- 
ten by  Mr.  Justice  McKBNNA,  It  seems  not 
Inappropriate  te  itate  my  own  views  some- 


ip.Ct) 

what  more  fully.  The  Important  and  under- 
lying  giK-stion  is  common  to  the  five  liises. 
No.  232  la  typical  and  to  detail  ccrtuln  fncts 
end  circumstances  disclosed  by  the  rciurd 
therein  may  aid  tbe  discussion. 

Basing  hla  claim  upon  tbe  Arizona  Em- 
ployers' Liability  Law,  Don  Veazpy  sued 
plaintiff  in  error  In  the  United  Stuted  Dis- 
trict Court  to  recover  damages  for  personal 
Injuries  received  by  bim  February  10.  lOIflt 
while  engaged  as  millwright  and  carpenter  In 
constructing  a  "flotation  system"  at  the  com- 
pany's mill  or  reduction  works  In  Gila  coun> 
ty,  Ariz.,  'Vbereln  steam,  electricity,  or  other 
mechanical  power  was  tli«i  and  tbere  used 
to  operate  machinery."  He  alleged  that 
while  eierclstng  due  care  he  "suffered  srvere 
personal  and  bodily  Injuries  by  an  accidc<nt 
arising  out  of  and  In  course  of  such  liilior, 
service,  and  employment,  and  due  to  a  coudl-  _ 
tlon  or  conditions  of  such  occupation  or  em-  S 
ploytnent"  which  Injuries  were  'not  caused  * 
by  his  negligence,  but  were  sustained  In  the 
manner  following: 

"Flaintiff  In  the  dne  course  of  his  sotd  labor, 
service,  and  employment  was  itandiog  apon  a 
certain  timber  or  joist  incorporated  in  snld 
'dotation  system,'  engaged  in  boltinc  and  fas- 
tening together  tbe  timbers  thereof.  Tbat  ths 
said  timber  or  Joist  upon  which  plaintiff  was 
then  and  there  standing  was  then  and  tbere 
elevated  above  the  ground  or  floor  of  snid  mill 
or  reduction  works  a  distance  of  approximately 
10  feet  l^at  while  so  engaged  as  aforesaid, 
plaintiff  slipped  from  latd  timber  of  joist  and 
fell  to  tbe  ground  *  *  •  with  great  force  and 
violence,  •  •  • "  was  permanently  injured, 
and  will  forever  remain  sick,  sore,  lame,  and 
crippled. 

No  charge  of  negligence  or  failure  to  per- 
form any  duty  was  made  against  tbe  com- 
pany. It  unsuccessfully  set  up  and  relied  ui>- 
on  Invalidity  of  the  Employers'  Liability  l-iw 
because  In  conflict  with  the  Fourteenth 
Amendment;  Judgment  went  against  it;  and 
tbe  cause  la  here  by  writ  of  error  to  tbe  trial 
court.  Judicial  Code  (Act  March  3,  1911.  c 
231)  I  237,  86  Stat.  11S6  (Oomp.  St  I  1214). 

Article  18  of  the  Arizona  OonsUtutlon  pro- 
vides: 

"Section  4.  The  common-law  doctrine  of  fel- 
low servant  so  far  as  it  affects  the  liability  of 
a  master  for  injuries  to  Ms  servant  ri'si:lThig 
from  tbe  acts  or  omissions  of  any  other  ecrv* 
ant  or  servants  of  the  common  master,  is  for- 
ever  abrogated. 

"Section  5.  TBie  defense  of  contributory  neg- 
ligence or  of  aaiumption  of  risk  sliall,  in  all 
cases  whatsoever,  be  a  question  of  fnct  and 
shall,  St  all  times,  be  left  to  the  Jury. 

"Section  6,  The  right  of  action  to  r<vnv« 
dttmngM  for  Injuries  shall  never  be  abrijinfMl, 
and  the  amount  recovered  riiall  not  be  Kubj'ct 
to  any  statutory  limitation. 

"Section  7.  To  protect  the  safety  of  ein|i!iiy*s 
In  all  hazardous  occupations,  in  mining.  Mn"lt- 
Ing,  manufacturing,  railroad  or  sticet  ruilway 
transportation,  or  any  other  industry  the  Lee- 
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2  islature  BhaTI  enact  an  Employen'  Inability  Law, 

J  by  tlie  terms  of « tiiob  any  emploj'cr  •whether  In- 
dividual, es3ocinli<in,  or  corporation  shall  be 
linLle  for  th«  death  or  injur;,  caused  b;  any  ac- 
cident due  to  a  condition  or  conditloDa  of  auch 
OCcupadoD,  of  any  employ*  in  the  aervice  of 
Buch  employer  in  lucb  hazorilous  occupation. 
In  all  cases  in  which  such  death  or  injury  of 
such  emplor6  shall  not  hnre  been  caused  by  the 
-neeliRcnce  of  the  employ^  killed  or  injurcil. 

"Section  8.  Tbb  Legislature  ahaU  enact  a 
'Workmen's  Compnlsory  Compensation  Law  ap- 
plirable  to  -workmen  engaged  in  manual  or  me- 
chanical labor  in  such  employments  as  the  Leg- 
Islaturs  may  determine  to  b«  especially  dan- 
gerous, by  which  compulsory  compensation  sbsll 
b«  required  to  be  paid  to  any  such  workman  by 
hla  employer,  if  in  the  course  ol  such  employ- 
ment pecBonal  Injury  to  any  sucb  workman  from 
any  accident  arising  out  of,  and  in  the  course 
of  such  employiaent  Is  caused  In  whole,  or  in 
part,  or  la  contributed  to,  by  a  necessary  riek 
or  danger  of  audi  employment,  or  a  necessary 
risk  or  danger  inherent  In  tbe  nature  thereof,  or 
by  failnrs  of  such  employer,  or  any  of  his  or 
lis  officers,  agents,  or  employ^,  or  employds,  to 
exercise  due  care,  or  to  comply  with  any  law 
affecting  aucb  employment:  Provided,  that  it 
shall  be  optional  with  aaid  emptoyi  to  aettle  for 
mch  compensation,  or  retain  tbe  rigbt  to  aue 
said  employer  as  provided  by  this  Constitution." 

OI}eyti^  the  crasUtutlODal  mandate  tho 
L^slature  enacted  tlie  "Employers'  Liabil- 
ity Law,"  approved  May  24, 1912  (chapter  89, 
Lawa  of  Ariz.  1912,  p.  491;  Rev.  Stat.  Ariz. 
191S,  K  31S3^ie2),  which  provides: 

That  to  protect  the  safety  of  workmen  at 
manual  or  mechanical  labor  tn  many  occupa- 
tions declared  hazardous  and  enumerated  in 
■ectioD  4 — among  them  all  work  In  or  about 
mines  and  In  mills,  shops,  plants  and  facto- 
ries where  steam  or  electricity  is  used  to 
operate  madilQery— every  employer,  whether 
Individual,  association,  or  corporation,  "shall 
«  be  liable  for  the  death  or  Injnry,  cansed  by 
T  any  'accident  due  to  a  condition  or  conditions 
of  such  occupation,  of  any  employfi  In  the 
service  of  such  employer  in  such  hazardous 
occupation,  In  all  cases  la  which  such  lienth 
or  Injury  of  such  employ^  shall  not  have  been 
caused  by  the  negligence  of  the  employe  kill- 
ed or  injured." 

"Sec.  6.  When  la  the  couwe  of  work  In  any 
of  tlie  employment*  or  occupationB  enumerated 
in  scclion  4  of  this  net,  peraounl  iajury  or  death 
by  any  accident  arising  out  of  and  in  the  course 
of  aucb  tabor,  service  an<l  rmployment,  and 
due  to  a  condition  or  conditions  o(  such  uci'iipa- 
tion  or  employment.  Is  caused  to  or  puftered  by 
any  workman  engaged  theri^tn.  In  all  cases  in 
which  such  injury  or  death  of  such  employ^ 
shall  not  have  been  caused  by  the  ui^gliecnce 
of  tbe  employ*  kilted  or  injured,  then  the  em- 
ployer of  iueb  employ*  shall  be  liable  in  dam- 
ages to  the  employ*  injured,  or,  in  case  death 
ensues,  to  the  personal  ceprenentstive  of  the 
deceaapd  for  the  benefit  of  the  survii-ing  widow 
•r  husband  and  children  of  such  employ*,  and, 
if  none,  then  to  auch  employe's  parenta;    and. 


If  none,  then  to  the  next  of  kin  dependent  upon 
auch  employ*,  and  if  none,  then  to  his  personal 
representative,  for  tbe  benefit  of  the  estate  of 
tbe  deceased." 

Section  7  requires  that  questions  of  con- 
tributory nc):lie(.'nce  and  assumption  of  risk 
shnii  be  left  to  the  Jury.  (The  full  text  ol 
the  act  Is  in  the  margln.1) 

'Laws  of  AHions  UU.  c  t9.  p.  W ;  Ssv.  StaL 
Aril.   CItII  Coda  1S13,  t|  31S3-IK1,  p.  1051. 

■'Secttdu  L  That  tbls  »ct  U  nod  ihall  ba  d^flared 
to  bs  sn  gmployert'  LliiblUtr  Law  u  preBcflbed  is 
Hctlon  7  ol  artlela  XVIII  at  the  atLte  ConatKutlon. 

"See.  a  Thiit  to  protect  the  nletj  at  employea 
la  all  tisisrdoos  oceapatloni  la  mlolns,  amelUoc. 
manuIicturlDs,  ra.llroai],  or  street  railway,  truu- 
portstlon  or  any  other  loduatry,  sa  pmldcd  la 
aald  aectlan  T  ot  artlcls  XTIII  ol  tha  atats  Con- 
ttltuUon.  any  eniplDrar.  whathar  Indlildual,  asBD- 
oiaCloD,  or  C0TTK>r&tlan,  shall  Im  liable  For  the  de«.tli 
or  Inlury.  caaBsd  by  any  scddant  da*  to  a  condi- 
tion or  CDndltlODS  ol  such  occupation,  ot  anr  em- 
ptor* In  tha  aervice  of  auch  employer  fa  auch  hu- 
ardoui  occupation,  tn  all  cases  In  vbl<-Ji  aach  death 
or  Injury  ot  auch  employ*  shall  not  have  bean 
caused  by  the  negligence  of  the  employ*  killed  or 
Injured. 

"Bee.  t.  Tha  labor  and  Mrrlces  at  workmen  at 
manual    and   mechanical   labor.   la  tbe  smploymeat 

poratlon.  In  the  occupations  enumerated  In  aectlon 
i  Ol  tbla  act  are  hereby  deolared  and  determined 
to  be  aarrlo*  in  a  hasardous  oocopatlon  within  tha 
tneanlng  of  the  terma  ot  aecUon  I  of  thla  act. 

"By  reaeon  of  tha  nature  and  conditions  ot,  and 
tin  meani  used  and  provided  for  dolns  the  woA  In, 
said  Docupstlona,  such  sarrlce  Is  aapeclally  oaB- 
geroua  and  huardoua  to  tha  workman  therein,  b»- 
cauae  ol  risks  aad  haiarda  which  ar*  inherent 
In  lucli  occupations  and  wblcb  are  nnaToIdabla  by 
the  workmen  therein. 

"Sec.  *.  Tbe  occupation*  hereby  deelared  and  4^ 
tannlned  to   ba  haiardons  within  tha  meaning  at 


this  a 


a  folio* 


'L  Tha  operation  ol  ateam  rallroada,  staetrlcal 
railroad*,  street  rallroada,  tiy  tocomoUvea,  enslnea 
trains  molora,  or  can  of  any  kind  pioptUad  by 
steam,  electricity,  cable  or  other  mechanical  pownr. 
Including    tbe   construction,    use   or   repair  of  ma< 


"1.  All  work  when  making,  using  or  aeceealtat- 
Ing  danseroDB  proilmltf  to  gunpowder,  b  lasting 
powder,  dynamite,  oompreaaed  air,  or  any  otb^ 
Mploalve. 

"3.  The  erection  or  demollUon  of  any  bridge 
bulIdlriK  or  structure  In  which  [hero  la,  or  In  which 
the   plana   and  spaclScatlana  reqninh    Iran  ar  stasl 

"I.  The  operatlan  ol  all  elevators,  alaratlng  ma- 
chines or  derricks  or  hoisting  apparatus  uskI  wlth- 
la  or  on  the  outside  ot  any  bridge,  building  or 
oiber  structure  for  conveying  material*  In  canned 
tion  wtih  the  erection  or  demolition  of  aucb  bridge 
hulldiag    or   structure. 

"S.  All  work  on  ladders  or  scaffolds  at  any  kind 
elevated  twenty  (30)  feet  or  more  above  the  granad 
or  floor  beneath  In  the  erection,  oonstmctlon,  reiMlr, 
painting    or    alteration    ot    any    building,    bridge 


"d.  All  work  of  constructloa,  operation,  altara- 
Ion  or  repair  where  wires,  cables,  awltchboardk 
r  other  apparatus  or  machinery  are  In  ass  chaig.* 
d  with  electrical  currant. 

"T.  All  work  in  tha  oonatnicUon.  alteration,  or 
epalr  of  pola  lines  for  telegraph,  telephone  or 
(her  purposes." 

"8.  All  work  In  or  sbout  qnarrlea.  opsa  pita,  ov^ 
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^     *LIkewlEe,  the  r^glsJature  enacted  a  Com-  '  llabilitj  relieved  of  the  fellow  aerrant  aefeasa 

•  pulsory  Compensation  IiBW.  approved  Jnne  8,    and  in  wliich  the  defenses  of  contributorj  neg- 

•  1812,  applicable  to  worb*men  In  the  same  liEcnce  and  asBumption  of  risk  are  question!  to 
_  ot-ciipntlons  as  those  declared  hazardous  by  ^  1*^  •»  '.''%'"l^;.  ^°'^  **  \Pk.^^  ^^  ^ 
I  the  Emplojers-  LlablUtv  Law  (Chnpter  14,  ^"'p'7'^"'^'"'' '^^  '^''' ^^'"='1  "'"'''?  ,*? 
J ,  ,  .  ,  \c  „  ^Vn  nni  ..  I  hazardous  occupationB  where  the  injury  or  death 
-  Laws  or  Ariz.  'Spec.  Scss.  1912,  p.  23).  Ma-  j,  „„(  „„,^  ^^  ^ia  own  negligence.  Conat.  | 
S  terlal  portions  of  It  are  In  the  margia.»  1  7_  ^rt.  18.     C3)  The  Compulaory  Compeosatlon 

•  'In  Cori-iOlidated  Arizona  8,  Co.  t,  UJack  Law  applicable  to  eapecially  dongeroua  occupa- 
(1814)  15  Ariz.  382.  384.  139  Pac  485.  466,  the  tions,  by  which  he  may  recover  compeBsation 
Supreme  Court  declared:  >  without  fault   upon  the  part  of  the  em[iloj«r. 

:  ConaL  I  8,  art  18." 
"I'ndpr  thp  laws  of  AHiona,  an  employ*  who        ,     ,       ,      ,       „         ,,,••«  « 

U  injured  in  the  course  of  his  employment  has  !  1"  Insplratioo  CocBolldated  CopPM  Co.  r. 
OPT  to  him  three  avenues  of  redress,  any  one  Mcndez  (July  2,  1917)  19  Aril.  151,  157,  106 
of  wbicb  he  may  pursue  according  to  the  fatts  Fac  27S,  279,  281,  283,  tbc  Supreme  Court 
uf  Lis  cusc.    Tliey  are:    (1)  The  common-law    Bpecifically  held  that  the  Employera'  Llabllt- 
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).  All 


work  In   tba 
lub-wan  and 

mllU,  tliops,  works,  yard*,  pUnU 


rtcltT,  t 


mtcbaalcBl  powar  la  UMd  to  operata  macUntry  and 
appllani-ca  In  aad  Kbaut  (ucti  premlaei. 

"S«c.  i.  Every  employer,  whether  Individual,  Arm. 
auoclatlon,  oompaBy  or  corporation,  unplarlns 
varkmen  la  luch  occapatlon.  o[  itult  or  throuch 
aa  agenC  aball  by  rules.  reEutatlona,  or  Inatruo- 
tloDi,  inlorm  all  emplo^ea  In  (uch  occupaUana  aa 
to  ths  dullaa  aad  restrlcllaoa  ol  their  employ- 
ment, to  the  end  o(  prote;:UiiK  Uia  aataty  oI  am- 
ployfi  In  aucti  employmeiit. 

"Sue.  (.  When  In  tlia  eours*  cl  work  Is  anr  at 
the  emploTmenta  or  acaupatlooa  onu  me  rated  la 
aectlou  4  o[  thli  act,  partonal  Injury  or  death  br 
any  accident  arlilng  out  of  and  In  tbe  souraa  ot 
auFh  labor,  lervlca  and  emplorment,  and  due  to 
a  eoDdltlon  or  eandltlana  of  such  occupaClan  or  em- 

•Dgsged  tbereln.  In  all  caaea  In  wblch  auch  Injury 
or  death  ol  auch  employ*  aball  not  bave  been 
caused  by  tba  aesllxenca  ot  tbe  amployl  klllBd 
or  Injured,  then  the  employor  ol  such  emplojrd  ahall 
b*  liable  la  damagm  to  cmplayC  Injured,  or.  In 
case  death  ensues,  to  tha  penonnl  leprsaentnllva 
ot  tba  deceased  tor  tbe  benaflc  of  the  surviving 
widow  or  husband  and  chUdran  ot  auch  employ^: 
and.  It  none,  then  to  auch  employe's  parents :  and, 
tl  none.  Iheo  to  the  next  of  kin  dependant  apon 
such  euiplayg,  and  If  none  Iben  to  bis  personal 
reproscniatlve,  for  the  benefit  o(  the  estate  at  (hs 

"Sec.  T.  In  all  aotlona  hereattar  broufbt  aialnat 
any  such  employer  under  or  by  virtue  ol  any  of 
tbe  provlelans  of  this  act  to  recover  damages  for 
persunal  Injuries  to  any  employe,  or  where  suck 
tnJurleH  have  resulted  In  his  death,  tbe  question 
whether  the  employe  may  bave  been  guilty  ot  con- 
tributory negltgencfl,  or  bas  assumed  the  rlak.  sbaJI 
■ball   at  all   timoa   be 


,  event  tbe  plaintiff  abati  bave  added  to  the  amount 
ot  auch  Judgment  by  sucb  higber  court  or  courts, 

tbe  amount  ot  auch  Judgment  tram  the  date  ot  tha 
filing    of    tbe   anit   In    tbe    llrst   Inilanos   until    tba 
lull  amount  of  such  ludgment  la  paid. 
;      "Sec  10.  No    action    aball    be    maintained    under 
this  act  unleas  commenced  wltbln  two  year*  trom 
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the  purpose  or  iDteat  of  whlcb 
any  employer  to  eiempl  himself 
'  Usblllty  created  by  this  act. 
Provided.    "    ■   ■ 


e  provisions  of  this  a 


act  t»eln|  said  Emplorers'  IJa< 
Diuty  law  U  iDunedlataly  aecesaary  lor  the  pres- 
ervailoD  of  the  public  peace,  bealth  and  safety, 
an  emergency  la  bertby  declared  to  exist,  and  tbis 
act  aball  be  In  full  force  and  effect  Erom  and  after 
Ita  passage  and  Ita  approval  by  the  Oovemor,  and 
ts  hereby  exempt  fram  tbe  operation  of  the  tut' 
erendum  provlalon  of  tba  atale  Constltutloa." 

■Employers'  Uatrillty  Law, 
B»c  1.  That    compensation    (radualed    aoeordlns 
to    average    esmlngs    and    limited    to   M.«»    "shaU 

be  paid  by  hla  employer  to  any  workman  engaged 
In  any  employment  declared  and  determined  •  •  • 
to  be  aapsdally  dangerous,  wbslher  said  employer 
be  a  person,  Arm,  aasoclatlon.  company,  or  eor- 
poratlon.  It  In  ths  course  of  the  employment  ot 
said  employe  personal  Injury  thereto  from  any 
accident  arising  out  ot,  and  la  the  eoane  ot,  such 
employment  la  caused  In  whole,  or  In  pari,  or  Is 
contributed  to,  by  a  necessary  rlak  or  danger  ot 
such  employment,  or  a  neceasary  risk  or  danger 
Inherent  In  the  nature  thereof,  or  by  fallora  of 
such  employer,  or  any  of  hie  or  its  ofllcen.  agents, 
or  employe  or  employee,  to  eierclaa  due  cara,  or  to 
eomply  with  any  law  affecting  anch  employment.' 

"Sec  4.  In  case  such  employe  or  bis  psrsonal 
represeDtatlve  shall  refuse  to  settle  for  euch  eom- 
pensatlon  (as  provided  In  section  1  ot  article  XVIJI 
of  the  stale  Constitution)  and  cbooaes  to  retain  tba 
right  to  Bue  aald  employer  (ss  provided  In  any  law 
provided  for  In  aectlon  T,  artlcla  XVIII  at  tbe  sUta 
CoQBiiiutlon)  he  may  aa  rafuaa  to  settle  and  may 
retain  said  right." 

"Sec  I.  The  common-law  doctrine  at  M  UablUty 
without  fault  Is  hereby  declared  and  determined  to 
be  sbrogated  In  Arliona  aa  tar  as  It  shall  he  songbt 
to   bs    applied    to   tbe    accidents    hereinbefore  men* 


which 


isid   a 


S<-<:.  3.  In  all  actions  tor  damagea  brought  un- 
the  provisions  of  thia  act.  It  the  plaintiff  be 
itebhIuI  In  obtaining  Judgpuint,  and  II  tbe  de- 
danl  appeala  to  a  higher  court,  and  It  the 
iaiia  Id  tbe  lower  coort  be  again  successful, 
1  the  Judgment  of  tba  lower  court  la  suatalnsd 
tbe  higher  court  or  eourta.  then  and  In  that 
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ty  Law  does  not  conflict  with  tlie  Fourteenth 
1^  Amendment,  and  amons  other  things  said: 
•  "Thnt  ihc  liability  statute  DUst  'be  construed 
aa  one  crrating  a  liabilit;  for  acddenta  result- 
ing iD  injuries  to  Cbe  workmen  eDgaged  In  haz- 
anlous  oeciii>ations  due  to  the  riaka  and  haiards 
InliercDt  in  stich  occupaUona,  wlthoDt  regard  to 
the  ncglisciice  of  the  employer,  as  aueh  negli- 
tenee  ia  uudei-stood  io  the  comnian  law  of  lia- 
bility ;  In  otber  words,  such  statute  creates  a 
liability  for  accident  ariaing  from  the  riaks  and 
hnziirds  inherent  in  tbe  occupation  withont  re- 
gard to  the  negligence  or  fault  of  the  employer. 
•  •  •  In  other  word*,  this  statute  creates  a 
liability  of  tbe  master  to  damages  suffered  from 
any  accident  befalling  hia  servant  while  engaged 
In  Che  performance  of  dutiea  in  dangerous  occu- 
pations without  requiring  the  negligence  of  the 
master  to  be  abown  as  an  element  of  the 
right  to  recover;  and  It  likeniae  takes  away 
frcm  the  master  hia  common-law  right  of  de- 
fense of  assumption  of  ordinary  risk  by  the 
servant,  and  leaves  to  the  master  the  right  to 
defend  upon  the  grounds  that  tbe  aervant  aa- 
sumed  the  ordinary  risks  otber  than  riaks  in- 
herent in  the  occupation." 

(Tbis  opinion  was  teafflrmcd  in  Superior  ft 
Pittsburg  Copper  Co.  v.  Tomieh  [Joly  2,  191T] 
1»  Aril.  182,  165  Pac.  1101,  1186,) 

In  Arizona  Copper  Co,  v.  Burdaga  <1&1S) 
177  Pac.  29,  31.  32,  83,  the  Supreme  Court 
sold: 

"As  clearly  Intimated  by  this  court  Id  Inapira- 
tlon  Consolidated  Copper  Co.  v.  Mendei,  19 
Aril.  151,  166  Pac.  278.  1183,  the  Employers' 
Liability  Law  is  designed  to  give  a.  right  of 
action  to  tbe  employ*  injured  by  accident  occur- 
ring from  risks  aod  hazarda  inherent  in  the 
occuputioa  nod  without  regard  to  the  negligence 
on  tbe  part  of  tbe  employer.  Such  is  the  clear 
import  of  the  said  Employers'  Liability 
Law.    •    •    • 

"The  liability  incurred  by  the  employer  from 
a  personal  injury  sostained  by  bis  employe  from 
an  accident  arising  out  of  and  in  the  course  of 

J  labor,  service,  and  employment  in  liaznrdoua 
occupations  apccifiGd  in  the  statute,  and  due  to 
•  a  condition  or  conditions  of  audi  occupation  'or 
employment.  If  such  shall  not  have  been  cauaed 
from  the  neglicpoce  of  such  employe,  Is  such  an 
amount  aa  will  compensate  such  employs  for 
the  injuries  sustained  by  him  directly  attributa- 
ble to  aueh  accident.  •  •  •  'Liable  in  dam- 
aKes,'  as  used  in  paragraph  3158.  c.  6.  of  title 
H,  Employers'  Liabilily  Law,  Rev.  Stat  of 
Arir..  1913,  haa  refcrpnce  to  and  means  that  tbe 
employer  becomes  obligated  to  pay  to  the  em- 
ploye injured  in  an  accident  while  engaged  in 
an  occiipntion  declared  bn^ardoua,  occurring 
without  fnult  of  tbe  emplojer,  aU  loaa  to  the 
employs  which  is  actually  caused  by  the  aeci-  ' 
dent  and  the  amount  of  wliich  is  susceptible  of 
sscertiiinment  "  •  •  Of  course,  mental  and 
physicni  suffering  eTppricrccd  by  tbe  employs 
injured,  prosimnfely  reKiilting  from  the  accident, 
thn  rrnaonnble  value  of  working  time  loat  by 
tiifi  employs,  necesaary  eipcnditures  for  the 
treatment  o£  injuries  and  canpcnsation  for  the 
employe's  diminisbed  earning  power  directly  t9- 
•olting  from  the  injury,  and  perhaps  otber  re- 
snlts  causiag  direct  loss,  are  matters  at  actual 
loss  and  as  such  recoverable." 


From  tbe  foregoing  It  appears  that  w« 
have  for  consideration  a  statute  which  un- 
dertakes, In  the  absence  of  fanlt,  to  impose 
upon  all  employers  (Indivldaal  and  corpo- 
rate) engaged  in  enterprises  essential  lo  taa 
public  welfare,  not  subject  to  prohibition  by 
tbe  state  and  often  not  attended  by  any  ex< 
traordlnarj  hazard,  an  unlimited  liability 
to  employ^  for  damages  resulting  from  ac- 
cidental injorles — ^Including  physical  anfl 
mental  pain— which  maj  be  recovered  by  the 
injured  party  or  hhs  administrator  for  tiene- 
flt  of  widovf,  children,  parents,  nest  of  de- 
pendent kin  or  the  estate.  The  Individual 
who  hires  only  one  man  and  works  by  bla 
side  is  put  on  the  same  footing  as  a  corpora- 
tion which  employs  thousands;  no  attention 
is  given  to  probable  ability  to  pay  the  award; 
length  of  service  la  unimportant — a  mlnntft 
seems  enongh;  wages  contracted  for  bear 
no  necessary  relationship  to  what  may  be  re-  8 
•covered;  and  n  single  accident  which  he  7 
was  powerless  to  prevent  or  provide  against 
mny  pauperise  the  employer.  And  by  reason 
of  existing  constitutional  and  statutory  pro- 
visions an  Injured  workman  may  claim  under 
this  act  or  under  the  Compensation  Law  or 
according  to  tbe  common  law  materially 
modified  In  his  favor  by  exclusion  of  the  fel- 
low-servant rule  and  otherwise.  On  the  oth- 
er hand,  while  the  employer  la  declared  sub- 
ject to  new,  uncertain  and  greatly  enlarged 
Ilabiltty,  no twltbsta tiding  the  utmost  cars, 
nothing  has  been  granted  him  in  return. 

lu  such  circumstances,  would  enforcement 
of  tbe  challenged  statute  deprive  employers 
of  rights  protected  by  the  Fourteenth  Amend- 
ment! Plainly,  I  think,  nothing  short  of  aft 
affirmative  answer  is  compatible  with  well- 
defined  constitntlonal  guaranties. 

Of  course,  the  Fourteenth  Amendment  was 
never  Intended  to  render  immutable  any  par- 
ticular rule  of  law,  nor  did  it  by  fixation  Im- 
mortalize prevailing  doctrines  concerning  lo- 
gal  rights  and  liabilities.  Orderly  and  ra- 
tional progress  was  not  forestalled.  Holdra 
V.  Hardy,  189  V.  S.  368.  387,  18  Sup.  Ct.  383. 
42  L.  Ed.  780.  But  It  did  strip  tbe  states  of 
all  power  to  deprive  any  person  of  life,  lit>- 
erty  or  property  by  arbitrary  or  oppressive 
action — such  action  la  never  due  process  of 

In  the  last  analysis  It  is  for  us  to  deter- 
mine what  la  arbitrary  or  oi4>res3lve  upon 
consideration  of  the  natural  and  Inlierent 
principles  of  practical  justice  which  lie  at  the 
liase  of  onr  traditional  Jurisprudence  and  io- 
splrlt  our  Constitution.  A  legislative  decla- 
ration of  reasonableness  Is  not  conclusive; 
no  more  so  la  popular  approval— othenvlso 
constitntlonal  inhibitions  would  be  futile. 
And  plainly,  I  think,  the  individual's  fuoda- 
mental  rights  are  not  proper  subjects  for  &c- 
perimentation ;  they  ought  not  to  be  sac- 
riflced  to  questionable  theorlzatlan. 

Until  now  I  had  supposed  that  a  man'a 
liberty  and  pn^ierty — with  tbelr  ei 
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•  cMents— were  under  the  •protecdon  of  our 
ebnrtct'  and  not  subordinate  to  whims  or  ca- 
prkea  or  fanciful  Ideas  of  those  who  hap- 
pen for  the  day  to  constitute  the  legislative 
nin.lorJtjr.  The  contrary  doctrine  is  revolu- 
tionary and  leads  straight  towards  destruc- 
tion of  our  well-tried  and  Huccessful  system 
of  Kovcrnment.  Perhaps  another  system  may 
be  boiler— I  do  not  happen  to  think  so — but 
It  Is  the  duty  ol  the  courts  to  uphold  the  old 
one  unless  and  until  superseded  through  of 
derly  methods. 

After  great  consideration  In  Adair  r.  Cntt- 
«d  States.  208  V.  3.  161,  28  Sup.  Ot  277,  82 
L.  Ed.  438,  13  Ann.  Gas.  764,  and  Coppage  v. 
Kansas,  236  U.  8.  1,  31!  Sup.  Ct  210,  59  L. 
Ed.  441,  L.  R.  A.  1915C,  960,  this  court  de- 
dared  that  the  Fourteenth  Amendment  guar- 
antees to  both  employer  and  employ^  the  lib- 
erty of  eutering  into  contracts  for  service 
subject  only  to  reasonable  reatrlctlona.  'The 
I^lnciple  Is  fundamental  and  vital." 

In  the  first  case  an  act  of  Congress  prohib- 
iting interstate  carriers  from  requiring;  one 
seeking  employment,  as  a  condition  of  Buch 
employment,  to  enter  Into  an  agreement  not 
to  become  or  remain  a  member  ot  a  labor  or- 
ganisEatlon,  was  declared  in  conlUet  with  the 
Fifth  Amendment  In  Coppage  v.  Kansas  a 
state  statute  which  declared  It  unlawful  to 
tequtre  one  to  agree  not  to  be  a  member  of 
a  labor  association  as  a  condition  of  secui^ 
ing  employment  was  held  invalid  under  the 
Fourteenth  Amendment  and  ve  said: 

"An  interference  with  this  liberty  lo  Mriona 
as  that  now  under  consi deration,  and  so  di»- 
turbins  of  equality  of  rigbt,  must  be  deemed  to 
be  arbitrary,  unless  it  be  supportable  as  a  rea- 
sonable exercise  of  the  police  power  of  the 
state." 

In  Truax  t.  Raich,  239  U.  &  33,  41,  86  Sup. 
OL  7,  10  (60  L.  Ed.  131,  L.  R.  A.  1916D,  E>45, 
Ann.  Caa.  1917B,  283)  an  Arizona  statute  pro- 
hibiting employment  of  aliens  except  under 
cartain  condltitms  was  struck  down.  W« 
there  said: 

■^t  requires  no  argument  to  sliow  that  the 
light  to  worli  for  a  living  in  the  common  ocm- 
pation*  of  the  commnoity  ts  of  the  very  eaoence 
at  tiie  personal  freedom  aod  opportunity  that  it 
was  the  purpose  of  the  IFourteenth]  Amendment 


S  The  right  to  employ  and  the  right  to  labor 
•  are  corre! •  a tive— neither  can  be  destroyed  nor 
unduly  hindered  without  Impairing  the  oth- 
er. The  restrictions  imposed  by  the  act  of 
CougresB,  struck  down  In  the  Adair  Case,  by 
the  Kansas  statute,  declared  Invalid  in  the 
Coppage  Case,  and  by  the  Arizona  statute, 
held  Inoperative  in  the  Tmaz  Case,  viewed 
as  practical  matters  seem  rather  trivial  In 
jcompailson  with  the  burden  laid  on  employ- 
ers by  the  statute  before  us.  And  the 
grounds  suggested  to  support  It  really 
amount  In  substance  to  asserting  that  the 
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Legislature  has  power  to  protect  socletr 
against  the  consequences  of  accidental  inju- 
ries, and  therefore  It  may  impose  the  loss 
resulting  therefrom  npon  those  wholly  with- 
out fault  who  have  afforded  others  welcomed 
opportunities  to  earn  an  honest  living  under 
unobjectionable  conditions.  As  a  measure  to 
stifle  enterprise,  produce  discontent,  strife, 
idleness,  and  pauperism,  the  outlook  for  the 
enactment  seems  much  too  good. 

In  New  York  Central  R.  R.  Co.  t.  White, 
243  U.  S.  188,  37  Sup.  CL  247,  61  L.  Ed.  667, 
L.  B.  A.  1817D,  1,  Ann.  Cas.  1017D,  629,  and 
Mountain  Timber  Co.  v,  Washington,  243  U. 
S.  219,  37  Sup.  Ct  260,  61  L.  Ed.  685.  Ann. 
Cas.  1017D,  042,  as  I  had  supposed  for  rea- 
sons definitely  pointed  out,  we  held  the  chal- 
lenged statutes  not  in  conflict  with  the  Four- 
teenth Amendment  although  they  imposed  lia- 
bility without  fault  and  introduced  a  plan 
for  compensating  workmen,  unknown  to  the 
non  law.  The  elements  of  those  statutes 
regarded  as  adequate  to  save  their  validity 
we  specified ;  If  such  characteristics  had  not 
been  found,  the  result,  necessarily,  would 
have  been  otherwise,  unless  we  were  merely 
Indulging  In  harmful  chatter. 

Here,  without  fault,  the  statute  In  ques- 
tion Imposes  liability  In  some  aspects  more 
onerous  than  either  the  New  York  or  Wash- 
ington law  prcAcrlbed;  and  the  grounds  up- 
on which  we  sustained  those  statutes  are 
wholly  lacking.  The  employer  Is  not  ex- 
empted from  any  liability  formerly  Imposed; 
he  is  given  no  quid  pro  quo  for  his  new  bur- 
;  the  common-law  rules  have  been  set 
aside  without  a  reasonably  Just  subsUtute;  a 
the  employe  Is  relieved  from  'consequaices  ot  • 
ordinary  risks  of  the  occupation  and  these 
are  Imposed  npon  the  employer  without  de- 
fined limit  to  possible  recovery  which  may 
ultimately  go  to  nondependents,  distant  rel- 
atives, or,  by  escheat,  to  the  state;  "the  act 
bears  no  fair  Indication  of  a  Just  settlement 
of  a  difficult  problem  affecting  one  ot  the 
most  important  of  social  relations"— on  the 
contrary,  it  will  probably  Intensify  the  diffl- 
cnltiesL 

The  liability  Is  not  restricted  to  the  pecn- 


cludes  compensatloii  for  physical  and  mental 
pain  and  suffering;  a  recovery  resulting  In 
bankrupt!?  to  an  employer  may  benefit  only 
a  distant  relative,  financialiy  Indepradent; 
the  prescribed  responsibility  la  not  "to  con- 
tribute  reesonable  amounts  according  to  a 
reasonable  and  definite  scale  by  way  of  com- 
pensation for  the  lofis  of  earning  power  arl»- 
Ing  from  accidental  injnrtes,"  but  Is  unlimit- 
ed, unavoidable  by  any  care,  incapable  of 
fairly  definite  estimation  in  advance,  and  en- 
forceable by  litigation  probably  acrimonious, 
long  drawn  out,  and  expensive.  While  the 
statute  Is  Inattentive  to  the  employe's  fault, 
it  permits  recovery  in  excess  of  the  employe's 
pecuniary  misfortune^  and  p 
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pensatlon,  not  general,  but  sporadic,  vncer- 
tain,  conjectural,  delayed,  Indefinite  as  to 
amoant,  and  not  dlBtributed  over  auch  long 
period  DS  to  afford  actual  protection  against 
losa  or  lessened  eamtiig  capacity  with  Idbut- 
ance  to  society  against  pauperism.  et& 

Z  am  unable  to  see  any  rational  basis  for 
saying  tbat  the  act  Is  a  proper  exercise  of 
tlia  state's  police  power.   It  Is  unreasonable 


and  oppressive  npon  botti  employer  and  ens- 
ptoyC;  to  permit  Its  enforcement  will  Impair 
fundamental  rights  solemnly  guaranteed  t^ 
our  CooBtltutlon.  and  heretofore,  as  I  tlilnk, 
respected  and  enforced. 

Tbe  CHIEF  JUBTICBl  and  Mr.  Justfoe 
HcKENNA  and  Mr.  Justice  TAN  DXTAH- 
TEB  concnr  In  this  opinion. 
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